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PREFACE.  . 


The  desire  of  the  Editor  of  the  present  edition  of  the  Practice 
Act  has  been,  not  only  to  collate  the  various  decisions  bearing 
upon  and  construing  the  different  sections  of  the  Act,  but  to  classify 
them  in  such  a  manner  as  to  facilitate  reference  to  them  by  the 
practitioner. 

The  general  plan  attempted  to  be  followed  is  much  the  same  as 
that  pursued  in  Howard's  and  in  Voorhies'  editions  of  the  New 
York  Code.  Where  the  provisions  of  our  own  Act  are  similar 
to  those  of  the  Code,  the  number  of  the  corresponding  section 
has  been  given.  It  is  hoped  that  this  will  be  found  useful  in 
consulting  the  decisions  of  that  State  relating  to  practice.  The 
more  important  New  York  decisions  rendered  since  the  publication 
of  the  works  of  Howard  and  Voorhies,  have  been  added  under  the 
appropriate  sections. 

Throughout  the  work  those  sections  which  are  referred  to  in  Title 
XVI,  and  made  applicable  to  Justices'  Courts,  are  marked  "J.  P." 

As  it  is  not  always  easy  to  draw  definitely  the  Une  between 
what  is  law  relating  to  practice  purely,  and  that  which  pertains  to 
the  higher  and  more  universal  principles  of  jurisprudence,  the 
Editor  has  preferred  to  be  found  rather  too  Uberal  than  too  strict 
in  his  annotations ;  for  this  reason  it  is  not  improbable  that  much 
matter  will  be  found  in  this  edition,  which  would  have  been  omitted 
by  others.  But  when  it  is  considered  that  the  design  has  been, 
as  much  as  possible,  to  render  tljp  present  work  available  for  the 
whole  profession  as  a  book  of  ready  reference,  this  will  hardly  be 
considered  a  serious  objection,  although  adding  somewhat  to  the 
size  of  the  volume. 

Errors,  typographical  and  other,  are  to  be  found  in  all  books. 
This  will  undoubtedly  prove  no  exception.  A  few  of  the  most 
important  which  have  been  discovered  are  noted. 

San  Fsakcisco,  lOth  February,  1863.  C.   II.   P. 
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THE 


CALIFORNIA  PRACTICE  ACT. 


AN  ACT  TO  REGULATE  PROCEEDINGS  IN  CIVIL 
CASES  IN  THE  COURTS  OF  JUSTICE  OF  THIS 
STATE. 

AS  PASSED  APBIL  2»rH,  1851,  AND  AS  SUBSEQUENTLY  AMENDED  BT  VA- 
RIOUS ACTS  OF  THE  LEGISLATURE  UP  TO  AND 
INCLUDING  THE  TEAR  1862. 

1.  The  OOmmoil  law. — ^The  common  law  constitutes  the  basis  of  our  juris- 
prudence,  and  rights  and  liabilities  must  be  determined  in  accordance  with  its 
principles,  except  so  far  as  they  are  modified  bj  statute.  Van  Maren  v.  Johnson, 
15  CaJ.  308.  The  common  law  haying  been  adopted  as  a  rule  of  decision  in  this 
State,  it  is  the  duty  of  the  Court  to  enforce  it.    Johnson  y.  FaU,  6  Cal.  361. 

2.  Construotion  of  the  act. — In  constructing  this  act,  it  is  proper  to  re- 
member that  the  two  leading  ends  contemplated  by  the  system  are  simplicity  and 
economy;  and  it  would  seem,  therefore,  to  be  a  just  conclusion,  that  the  Court  should 
exercise  a  liljeral  construction,  and  that  the  main  intent  and  spirit  of  the  act  should 
be  fairly  carried  out.  Adams  y.  Hackettf  7  Cal.  201 .  We  adopt  the  New  York 
construction  of  the  Code  where  the  sections  are  alike.  Id.  203.  Our  system 
of  pleading  is  formed  upon  the  model  of  the  ciril  law,  and  one  of  its  principal 
objects  is  to  discourage  protracted  and  yexatious  litigation.  It  is  the  duty  of  the 
Coarts  to  assist,  as  far  as  possible,  in  the  accomplishment  of  this  object,  and  it 
should  not  be  frittered  away  by  the  application  of  rules  which  haye  no  legiti- 
mate connection  with  the  system.    Jones  y.  Steamship  Cortes,  17  Cal.  497. 

3.  It  is  prospective. — ^The  Practice  Act  of  April  29th,  1851,  is  prospectiye 
in  its  operation,  and  to  giye  it  a  retrospect  beyond  tne  time  of  its  passage,  would 
be  in  violation  of  all  settled  rules  oi  construction.  Thome  y.  San  Francisco,  4 
Cal.  153,  154. 

4.  It  applies  alike  to  legal  and  equitable  actions.— The  Practice 

Act  applies  to  equitable  as  well  as  to  legal  actions,  so  far  as  its  proyisions  are  con- 
sistent with  the  rights  and  remedies  administered  in  Courts  of^  Equity.  Duff  y- 
Fisher,  15  Cal.  375;  Goodwin  y.  Eammond,  13  Cal.  166;  Riddle  y.'  Baker,  13 
Cal.  302. 

5.  Its  effect  as  to  evidence. — The  Practice  Act,  as  to  eyidencc  at  least, 
goyems  all  cases,  legal  or  equitable,  by  the  same  rules.  Goodwin  y.  Hammond, 
13  Cal.  168. 


2  CIVIL  ACTIONS  AND  PARTIES  THERETO. 

6.  Stare  decisis. — Though,  on  questions  of  practice,  previous  decisions  are 
entitled  to  very  ^reat  weight,  still  a  single  decision  made  without  notice  of  a  stat- 
ute, cannot  be  invoked  as  authority  on  the  principle  of  stare  decisis.  Duff  v. 
Fisher,  15Cal.  375. 


The  People  of  the  State  of  California^  represented  in  Senate  and 
Assemblt/,  do  enact  as  follows : 


TITLE   I. 

OF  CIVn.  ACTIONS  AND  THE  PARTIES  THERETO. 

Sec.   1.  One  form  of  civil  actions^  only. 

2.  Parties  to  an  action^  how  designated. 

3.  Special  issiies  not  made  hy  the  pleadings^  how  tried. 

4.  Action  to  he  in  the  name  of  the  real  party  in  interest, 

5.  Assignment  of  a  thing  in  action  not  to  pr^vdice. 

6.  ^Executor  or  trustee  may  sue  without  the  persons  ben- 

eficially interested. 

7.  When  married  woman  is  a  party ^  actions  by  and 

against. 

8.  If  husband  and  vnfe  sued  together^  wife  may  defend. 

9.  Infant  to  appear  by  guardian. 

10.  Guardian^  how  appointed. 

11.  Father  or  mother  may  maintain  auction  for  injury  to 

child. 

12.  Who  may  be  joined  as  plaintiffs. 

13.  Who  may  be  joined  as  defendants. 

14.  Parties  in  interest,  when  to  be  joined.     When  one  or 

more  may  sue  or  defend  for  the  whole. 

15.  One  action  may  include  different  parties  to  commercial 

paper. 

16.  Action,  when  not  to  abate  by  death,  marriage  or  other 

disability. 

17.  Court,  when,  to  decide  controversy,  or  to  order  other 

parties  to  be  brought  in. 
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§  1.     One  form  of  civU  actions  y  ordy. 

There  shall  be  m  ihis  State  but  one  form  of  civil  actions,  for 
the  enforcement  or  protection  of  private  rights,  and  the  redress  or 
prevention  of  private  wrongs. 

K.  Y.  Code,  \  69.    Applicable  to  Jastices'  Courts. 

1.  But  one  form  of  civiT  actions. — The  act  that  declares^' there  shall 
be  bat  one  form  of  civil  actions,"  extends  only  to  the  form  and  to  the  pleadings, 
dispensing  with  technicalities  in  the  statement  of  the  cause  of  action  and  defense, 
without  regard  to  ancient  forms,  whether  of  assumpsit,  trespass  or  ejectment,  etc. 
But  the  distinction  between  these  actions  has  not  been  abolished.  So  the  distinc- 
tion between  law  and  equity  continues  as  marked  as  ever,  though  there  is  no  dif- 
ference in  the  form  of  a  bill  in  chancery  and  a  common  law  declaration  tinder  our 
system.    DeWitt  v.  Hays,  2  Cal.  463. 

2.  Under  our  system  there  is  bnt  one  form  of  actions ;  the  statute  makes  no  dis- 
tinction in  matters  of  form  between  actions  of  contract  and  those  of  tort,  and  relief 
is  administered  without  reference  to  the  technical  and  artificial  rules  of  the  common 
law.    Jime$  v.  Steamship  Cortes,  17  Cal.  487. 

3.  All  matters  arising  and  constituting  part  of  the  same  transaction  may  be  liti- 
gated in  the  same  action.  Every  action  under  our  system  may  be  termed  an  ac- 
tion on  the  case,  and  any  ground  of  relief  which  can  be  regarded  as  part  of  the 
case  may  be  included  in  the  action.  Id.  But  the  general  principles  which  govern 
such  actions  are  retained.    Lubert  v.  Chauviteau,  3  Cal.  463. 

4.  There  is  but  one  form  of  civil  actions  in  this  State,  and  all  the  forms  of  plead- 
ing, and  the  rules  by  which  their  sufficiency  is  to  be  determined,  are  prescribed  by 
the  Practice  Act.  Our  system  requires  the  facts  to  be  alleged  as  they  exist,  and 
repudiates  all  fictions.  Payne  ^  Dewey  v.  Treadwell,  16  CaJ.  220.  And  the 
old  rules  of  chancery  pleadings  are  superseded  by  the  Practice  Act.  Cordier  y. 
Sddoss  ^  Heilbroner,  12  Cal.  143. 

5.  Under  the  Practice  Act,  while  the  mere  forms  of  proceedings  are  simplified, 
all  that  is  substantial  in  the  body  of  the  law  is  preserved  to  give  certainty  and  logi- 
cal conclusiveness  as  a  science.     Sampson  v.  Shaejffer,  3  Cat.  196. 

6.  Under  the  Practice  of  1850,  the  rules  of  the  old  system  of  pleading  and  prac- 
tice, whether  legal  or  equitable,  should  be  applied,  irrespective  of  former  technical 
distinctions,  to  all  actions  under  the  new  system,  where  they  may  be  properly  ap- 
plied, and  are  not  inconsistent  with  statutory  provisions.  Rowe  v.  Chandler  (f 
l>ennuon,  1  Cal.  167. 

7.  Probate  proceedings  are  not  "civil  actions"  within  the  meaning  of  the  Prac- 
tice Act.    Estate  of  C,  G.  Scott,  15  Cal.  220. 

§  2.     Parties  to  an  action^  how  designated. 

In  such  action  the  party  complaining  shaQ  be  known  as  the 
plaintiff,  and  the  adverse  party  as  the  defendant. 

N.  Y.  Code,  ^  70.    J.  P. 

§  3.     Special  issues  not  made  by  the  pleadings^  how  tried. 

When  a  question  of  fact  not  put  in  issue  by  the  pleadmgs  is 
to  be  tried  by  a  jury,  an  order  for  the  trial  may  be  made,  stating 
distinctly  and  plainly  the  question  of  fact  to  be  tried ;  and  such 
order  shall  be  the  only  authority  necessary  for  a  trial. 
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§  4.     Actions  to  be  in  the  name  of  the  real  party  in  interest. 

[1854, 1855.]  Every  action  shall  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  otherwise  provided  in 
this  act ;  but  in  suits  brought  by  the  assignee  of  an  account,  un- 
liquidated demand,  or  thing  in  action  not  arising  out  of  contract, 
assigned  subsequently  to  the  first  day  of  July,  1854,  the  assignor 
shall  not  be  a  witness  on  behalf  of  the  plaintiff. 

N.  Y.  Code,  §111 ;  Van  Sant.  Eq.  Pr.  72;  Thing  in  Action,  see  Voorh.  N.  Y. 
Code,  547.    J.  P. 

1 .  Construction  of  this  section. — The  language  of  section  four  of  the 
Practice  Act,  as  amended  by  the  Act  of  1 855,  is  construed  to  moan  a  tiling  in 
action  not  arising  out  of  express  contracts^  and  even  tliis  construction  is  derived 
by  implication,  for  there  is  no  statute  which  directly  gives  the  right,  or  directly 
repeals  the  former  rule.     Oliver  v.  WaUhy  6  Cal.  456. 

2.  This  section  is  made  subject  to  section  six,  which  creates  the  exceptions  to 
the  general  rule.    Id. 

BEAL  FABTY  IN  INTEREST. 

3.  The  possession  of  a  promissory  note,  whether  obtained  before  or  after  matu- 
rity, is  prima  facie  evidence  of  ownership.  The  transfer,  with  or  without  value, 
confers  upon  the  holder  the  right  of  action ;  and  a  consideration  need  not  Ije  proved 
unless  a  defense  is  interposed  which  would  otherwise  preclude  a  recovery.  J/c- 
Cann  v.  Lewis,  9  Cal.  246 ;  7  Cal.  389. 

4.  His  right  to  maintain  the  action  cannot  be  questioned  on  the  ground  that  it 
belongs  to  a  third  party,  except  the  defendant  pleads  payment  to,  or  offset  against 
that  party.     Price  v.  Dunlapj  5  Cal.  483  ;  Gtis/iee  v.  Lcavitt^  5  Cal.  160. 

5.  Under  our  system  there  is  but  one  form  of  action  to  enforce  private  rights, 
whether  legal  or  equitable,  and  the  action  must  be  in  the  name  of  the  real  party  in 
interest,  with  certain  statutory  exceptions,  within  which  eases  of  assignment  do 
not  come.     Wiggins  v.  McDonald,  18  Cal.  126. 

6.  Whatever  the  rule  may  be  under  the  old  system,  under  our  system  the  right 
of  action  is  in  the  party  sustaining  the  injury ;  Tor,  on  a  recovery,  the  other  part,  if 
entitled  to  receive  the  money  at  all,  and  if  judgment  were  had  in  the  name  of  both, 
would  hold  it  by  right  of,  and  as  trustee  for,  tlie  other ;  and  our  Practice  Act,  for 
convenience,  has  given  the  right  to  sue  to  the  party  beneficially  entitled  to  the 
fruits  of  the  action.     Summers  v.  Parish,  10  Cal.  347. 

7.  Formerly,  where  a  bond  was  given  to  an  officer,  state  or  corporation,  suit  had 
to  be  brought  in  the  name  of  the  party  holding  the  legal  title,  for  the  benefit  of  the 
persons  interested  ;  but  our  statute  has  introduced  a  new  rule,  and  by  the  provis- 
ions of  the  Practice  Act,  the  suit  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest.     Baker  v.  Bartol,  7  Cal.  551. 

8.  On  an  injunction  bond  giv^n  to  plaintiff  and  others  as  obligees,  plaintiff 
alone  may  sue,  if  the  property  on  which  the  injunction  operated  was  Ms  sole  prop- 
erty, and  the  injury  his  alone,  the  complaint  averring  these  facts.  Browner  v. 
Davis,  15  Cal.  11. 

9.  Where  there  are  several  obligees  in  such  an  undertaking,  promising  to  pay 
*'said  parties  enjoined,"  etc.,  suit  may  be  brought  in  the  name  of  one  alone,  if  he  be 
beneficially  entitled  to  the  fruits  of  the  recovery.    Prader  v.  Parkett,  13  Cal.  588. 

10.  A  stranger  to  a  transaction  has  no  right  to  sue.  Cheney  v.  Palmer,  5  Cal. 
131. 

1 1 .  B.  executed  two  subscription  notes,  whereby  he  promised  to  pay  a  certain 
specified  sura  to  V.  C,  as  executive  agent  of  the  company,  B.  G.  G.  &  Co.,"  a  for- 
eign corporation.  In  an  action  brought  in  the  name  of  V .  C.  upon  the  notes :  Held, 
1st,  that  the  contract  was  between  the  defendant  and  the  corporation ;  that  Y.  C. 
had  no  beneficial  interest  in  it,  was  not  bound  by  it  and  was  not  the  real  party  in 
interest;  2d,  that  he  was  ''a  trustee  of  an  express  trust,"  within  the  meaning  of 
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that  term  as  used  in  and  defined  bj  the  Code,  and  as  such,  could  maintain  an 
action  upon  the  notes  in  his  own  name.  He  was  a  person  "  in  whose  name  a  con- 
tract is  made  for  the  benefit  of  another.  Considerant  y.  Brisbane,  22  N.  Y.  (8 
Smith)  389. 

12.  One  who  has  possession  of,  and  le^l  title  to,  an3rthing  in  action — e.  g.,  a 
promissory  note — is  the  real  party  in  interest,  within  section  111  of  the  Code, 
though  he  mar  hare  purchased  it  on  agreement  to  pay  for  it  after  its  collection. 
Cummings  y.  MorriSy  3  Bosw.  560. 

13.  In,  and  previous  to,  May,  1849,  there  existed  in  New  York  three  incorporated 
Associations  for  similar  objects,  viz :  the  American  Protestant  Society,  whose  ob- 
ject it  was  to  diffuse  through  the  United  States  the  principles  of  the  Protestant 
religion ;  the  Foreign  Evangelical  Society,  whose  object  it  was  to  promote  the 
moral  and  religious  welfare  of  the  inhabitants  of  foreign  Christian  countries ;  and 
the  Christian  Alliance,  whose  object  it  was  to  unite  the  Christians  of  all  denomin- 
ations in  promoting  religious  freedom  and  knowledge  in  Papal  countries.  These 
associations  were  simultaneously  dissolved,  and  the  members  of  them  associated 
themselves  as  the  American  and  Foreign  Christian  Union,  whose  object  was  de- 
clared to  be  to  diffuse  religious  liberty  and  pure  Christianity  both  at  home  and 
abroad,  where  a  corrupt  Christianity  exists.  The  defendant's  testator,  who  died 
shortly  before  the  union  of  these  societies,  bequeathed  a  legacy,  to  be  paid  in  six 
years  from  his  decease,  to  the  person  who,  at  such  time,  should  act  as  treasurer  of 
American  Protestant  Society,  the  first  above  named.  //e/</,  1 .  That  tlie  new  So- 
ciety sufficiently  represented  the  other  to  be  entitled  to  the  legacy.  2.  that  an  ac- 
tion to  recover  it  must  be  bronght  in  the  name  of  the  treasurer  of  the  new  Society, 
he  being  the  real  party  in  interest.    DeWitt  y.  Chandler,  11  Abbott's  R.  459. 

14.  Canses  of  action  assignable* — ^An  order  in  the  following  words : 
Messrs.  F.  Hnth  &  Co. — Please  hold  to  the  order  of  William  Pope  &.  Sons,  of 
Boston,  five  hundred  pounds  sterling  of  insurance  efiected  on  cargo  or  bark  Elvlna, 
and  oblige,  etc.,  is  an  equitable  assignment  of  the  funds  in  the  hands,  or  to  come 
into  the  nands  of  the  drawees,  to  the  payees.    Pope  v.  Hutk,  14  Cal.  407. 

15.  A  contract  not  to  run  boats  on  a  certain  lino  of  travel,  and  on  failure  to 
comply  with  such  contract,  to  pay  $15,000,  is  an  instrument  in  writing,  and  assign- 
able by  our  laws.     California  Steam  Nav.  Co.  v.  Wright,  6  Cal.  261  ;  8  Id.  592. 

16.  An  order  drawn  upon  defendant  for  an  amount  due  from  the  defendant,  is  a 
prima  facie  assignment  of  the  debt  due.  Even  if  it  was  only  for  part  of  a  debt,  no 
one  could  make  the  obligation  but  the  defendants.  McEwen  v.  Johnson,  7  Cal. 
260 ;  WhecUley  v.  Strobe,  12  Id.  97  ;  Pope  v.  Both,  14  Id.  408.  And  the  drawees 
having  notice  of  such  assignment,  arc  liable  to  the  payees  for  the  amount,  without 
an  express  promise  to  pay  it.    Id, 

1 7.  An  agreement  to  pay  a  certain  sum  of  money  to  a  defendant,  if  he  would 
withdraw  his  defense  to  a  suit,  is  assignable,  and  such  assignment  gives  a  right  of 
action  in  the  name  of  the  assignee.     Gnuf  v.  Garrison,  9  Cal.  328. 

18.  A  contract  upon  which  an  action  would  lie  by  the  personal  representatives 
of  a  party  thereto,  m  case  of  his  death,  for  the  enforcement  of  his  rights  and  rem- 
edies under  the  same,  is  legally  assignable.  Sears  v.  Conover,  34  Barb.  330. 
A  mere  personal  right  to  avoid  a  deed,  on  the  ground  that  the  grantor  has  been 
defrauded,  cannot  t^  called  a  chose  in  action  within  the  most  extended  definition 
of  that  phrase.    Itk  * 

19.  A  cause  of  action  to  recover  money  paid  under  a  contract,  in  excess  of 
the  amount  due  under  such  contract,  on  the  ground  that  the  over-payment  was 
procured  by  the  defendant  by  false  representations  and  fraud,  is  assignable.  Shel- 
don V.  Wood,  2  Bosw.  267. 

20.  A  cause  of  action  against  a  common  carrier,  for  negligence  in  not  delivering 
property  sent  by  him,  is  assignable.  McKee  v.  Jttdd,  2  Kern.  622  ;  Rev.  Stat. 
457,  4  1 ;  Smith  v.  New  York  ^  New  Haven  R.  R.  Co,,  16  How.  Pr.  R.  277. 

21 .  The  right  of  action  for  money  lost  at  play  is  assignable.  The  assignability 
of  things  in  action  is  now  the  rule ;  nonassignability,  the  exception.  And  this 
exception  is  confined  to  wrongs  done  to  the  person,  the  reputation  or  the  feelings 
of  the  injured  party,  and  to  contracts  of  a  purely  personal  nature,  like  promises  of 
marriage.  Pwple  v.  Tioga  Common  Pleas,  19  Wend.  73;  McKee  v.  Judd,  2 
Kern.  722.  The  right  to  claim  and  sue  for  money  or  property  lost  in  gaming  is 
clearij  not  within  the  principles  on  which  the  exception  rests.    To  take  money 
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from  a  person  by  gaming  is,  in  a  jast  sense,  a  wron^  done  in  his  estate.  Such  a 
cause  of  action,  according  to  all  the  analogies  of  the  law,  is  capable  of  transmis- 
sion and  assignment.  Turner  v.  Warrerif  2  Strange,  1079 ;  Bones  v.  Booth,  2 
Wra.  Black.  1226  ;  Brandon  v.  Pate,  2  Hen.  Black.  308 ;  Brandon  v.  Sands,  2 
Vcs.  514 ;  1859  ;  Much  v.  Stoner,  19  N.  Y.  (5  Smith)  29. 

22.  A  right  of  action  for  tlie  conversion  of  personal  chattels  is  assignable.  (2 
Kern.  622.)  And  whenever  a  right  is  vested  in  one  growing  out  of  a  contract  of 
any  nature,  it  is  assignable  ;  and  if  the  assertion  of  the  original  right  involves  the 
establishing  of  fraud  or  deceit  connected  with  the  action,  the  right  to  prove  thia 
follows  the  right  to  the  original  cause  of  action,  and  vests  in  the  assignee  with  it. 

Wescott  V.  Kecler,  4  Bosw.  564. 

23.  Causes  of  action  not  assignable. — ^A  cause  of  action  arising  out  of 
a  tort  is  not  assignable.     Oliver  v.  Walsh,  6  Cal.  456. 

24.  A  creditor  has  not  the  right  to  assign  the  debt  in  parcels,  and  thus,  by  split- 
ting up  the  cause  of  action,  subject  his  debtor  to  the  costs  and  expenses  of  more 
suits  tnan  the  parties  originally  contemplated.    Marziou  v.  Pioche,  8  Cal.  536. 

25.  Where  there  is  no  final  settlement  of  the  partnership  accounts,  and  no 
balance  struck,  and  no  express  promise  on  the  part  of  the  individual  members  to 
pay  their  ascertained  portion  of  this  amount,  no  action  can  be  maintained  therefor 
m  assumpsit,  nor  can  the  claim  be  assigned  so  that  the  assignee  may  sue.  BuL- 
lard  v.  Kinney,  10  Cal.  63. 

26.  The  right  of  action  which  one  has,  who  has  been  induced  by  fraud  to  execute 
a  conveyance  and  part  with  possession,  is  not  assignable.  The  deed  being  voidable 
only,  but  not  void,  if  it  passes  all  the  estate  of  the  grantor,  a  sulwequeut  grantee 
cannot  maintain  an  action  to  set  it  aside.    McMahon  v.  Allen,  34  Baro.  275. 

27.  Whether  a  claim  for  a  balance  of  account,  on  a  settlement  of  partnership 
afikirs,  is  assignable.     Spring  v.  Baker,  1  Id.  526. 

28.  What  constitutes  an  assignment. — ^An  assignment  of  an  account 
by  indorsement  of  the  word  **  assigned,"  signed  by  the  owner  of  the  account,  is 
sufficient* 

29.  The  wonls,  '^ assigned  to  Ryan  and  Callnghan,"  and  signed  "John  Nutt," 
is  a  good  and  sufficient  assignment.    Ryan  v.  Maddux,  6  Cal.  247. 

.30.  Any  act,  amounting  to  an  appropriation  of  a  debt,  will  constitute  an  assign- 
ment of  it ;  no  particular  form  of  transfer  is  essential.  Wiggins  v.  McDonSd, 
18  Cal.  126. 

31.  Defendant  being  indebted  to  the  E.  M.  Co.,  and  they  to  plaintiff,  all  parties 
agreed  that  defendant  should  pay  the  amount  of  his  indebtedness  to  the  company 
to  plaintiff :  Held,  that  this  was  an  eauitable  assignment  of  the  debt,  and  that  the 
only  mode  under  our  practice  in  which  the  assignment  can  be  enforced,  is  by 
action  in  the  name  of  the  assignee  to  recover  the  debt.    Id, 

32.  Under  the  twelfth  section  of  the  act  concerning  corporations,  passed  April 
22d,  1850,  no  transfer  of  stock  is  good  against  third  parties,  unless  the  transfer  be 
made  upon  the  books  of  the  company.    Weslon  v.  The  Bear  River  Co.,  5  Cal.  186. 

33.  The  following  order  :  "  Mr.  Strobe — Please  pay  the  bearer  of  these  lines  two 
hundred  and  thirty-six  dollars,  and  charge  the  same  to  my  account,"  if  given  for 
a  valuable  consideration,  and  for  the  \vliole  amount  of  the  demand  against  the 
drawee,  though  worthless  as  a  bill,  operates  as  an  assignment  of  the  debt  or  fund 
against  which  it  is  drawn,  and  after  delivery  and  presentation,  ^he  debt  due  by  the 
drawee  could  not  be  reached  by  attachment.     Wneatley  v.  Strobe,  12  Cal.  92. 

34.  The  assignee  of  a  claim  resting  in  account,  in  suing  for  it  offered  as  proof 
of  his  title  to  it  the  following  assip^nment :  (Date.f  I  sell  and  transfer  this  account 
to  William  Richardson  against  David  Mead.  (Signature.)  Held  sufficient.  1. 
It  should  not  bo  presumed  that  the  assignment  was  witliout  consideration.  2 
Cow.  47. 

35.  Although  there  may  be  an  assignment  of  a  chose  in  action  by  parol,  yet  to 
constitute  such  an  assignment,  it  must  be  shown  that  the  owner  surrendered  all 
control  over  it,  and  had  made  an  absolute  appropriation  of  it.  Rupp  y.  Blanchard, 
34  Barb.  627. 

36.  Where  a  debtor  agrees  to  assign  to  his  creditor  a  claim  which  he  has  against 
another,  in  order  to  make  it  a  valid  agreement,  the  creditor  must  relinquish  his 
claim  against  the  debtor,  otherwise  the  agreement  will  be  without  consideration, 
and  cannot  be  construed  into  even  an  equitable  assignment  of  the  claim.    Id, 
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37.  What  does  not  constitute  an  ^signment. — ^Defendant  purchased 

land  of  B.,  and,  as  part  of  the  consideration,  agreed  to  pay  certain  debts  of  B. 
Neither  plaintiff,  nor  the  person  to  whom  the  debts  were  owing,  were  parties  to 
this  agreement,  nor  did  they  assent  to  it  or  attempt  to  connec^  themselves  with 
the  transaction  prior  to  this  suit.  Plaintiff  is  holder  of  these  debts,  and  seeks  to 
recover  them  of  defendant :  Held,  that  plaintiff  cannot  maintain  the  action — ^there 
being  no  privity  between  the  parties,  no  novation  of  the  indebtedness,  and  no  assent 
to  the  transaction,  which  might  make  the  agreement  an  equitable  assignment. 
McLaren  v.  Hutchinson,  16  Cal.  80. 

38.  A  written  assignment  is  not  valid  where  it  was  never  delivered  to  the 
plaintiff;  the  mere  act  of  signing  the  assignment,  without  a  delivery,  is  insuffi- 
cient.   Ritter  V.  Stevenson,  7  Cal.  389. 

39.  Where  an  account  is  verbally  assigned  to  a  creditor,  with  the  understanding 
that  in  case  he  collects  it  he  will  credit  ms  claim  with  a  portion  thereof,  and  return 
the  balance  to  the  assignor,  but  if  nothing  is  received,  no  sum  is  to  be  credited,  the 
assignment  is  void,  and  the  assignee  cannot  sue  thereon  in  his  own  name.    Id. 

40.  When  the  principal  may  sue  on  contracts  made  with 

llgents. — A  principal  may  sue  in  his  own  name  on  a  contract  in  writing  made 
and  signed  by  his  agent  without  disclosing  his  principal;  but  in  order  to  maintain 
the  action,  the  principal  must  show  the  agency,  and  the  power  of  the  agent  to 
bind  him  at  the  time.  But  in  such  a  case,  the  defendant  may  make  the  same 
defenses  against  the  newly-  discovered  principal  as  he  could  against  the  agent  with 
whom  he  dealt  as  principal.    Keniz  v.  Norton,  4  Cal.  358. 

41.  Under  the  one  hundred  and  fifty-fourth  section  of  the  Act  of  1856,  (370)  the 
person  entitled  to  recover  the  penalty  is  the  party  who  contracts  or  offers  to  con- 
tract for  the  transmission  of  the  dispatch.  He  may,  probably,  do  this  by  his  agent 
or  servant.  But  when  the  contract  is  made  by  a  party  as  agent  of  another,  in 
order  to  give  a  right  of  action  to  the  principal,  tne  fact  of  agency  must  be  shown. 

Thum  V.  Alia  Tdearaph  Co.,  15  Cal.  472. 

42.  A  principal  has  a  right  to  waive  a  tort  against  his  factor  and  bring  an  action 
to  compel  him  to  account,  and  for  the  net  proceeds  arising  from  the  sales,  when 
the  plaintiff  can  only  recover  the  net  proceeds  of  sales  eflected  by  him,  after  de- 
ducting necessary  charges  and  commissions.    Lvbert  v.  Chauviteau,  3  Cal.  462. 

43.  The  owner  of  a  ship  chartered  by  and  in  the  name  of  his  agent  may,  al- 
though he  is  not  mentioned  in  the  charter  party,  be  shown  by  extrinsic  evidence 
to  be  the  principal  in  the  contract,  and  will  oc  allowed  to  avail  himself  of  its  pro- 
visions.   Brooks  y.  Minium,  1  Cal.  482. 

44.  An  action  can  be  maintained  by  the  owner  of  goods  against  a  carrier  in 
whose  custody  they  are  injured,  although  there  is  no  privity  of  contract  between 
the  owner  and  the  carrier,  and  notwithstanding  the  contract  was,  in  fact,  made 
between  the  carrier  and  another  carrier  who  undertook  the  carriage  of  the  goods 

for  the  whole  distance,  and  received  freight  therefor.  Wing  v.  New  York  atid 
Erie  R.  R.  Co.,  1  Hill.  235. 

45.  When  assignor  may  sue. — ^By  agreement  between  F.,  the  assignor, 
and  D.,  the  assignee,  of  leases  and  other  personal  property,  the  latter  held  it  sub- 
ject to  a  certain  debt  to  the  former.  The  latter  afterwards  conveyed  it  to  F.,  sub- 
ject to  the  condit^ns  of  the  agreement,  and  as  a  part  of  the  consideration  cove- 
nanted to  pay  the  TObt;  F.  transferred  it  to  W.,  and  W.  to  T.  and  J.,  with  notice 

respectively :  Hdd,  that  the  assignor  might  maintain  an  action  against  all  the 
other  parties,  to  have  the  debt  declared  a  lien  on  the  property  and  satisfied  by  a 
sale  or  it,  and  for  personal  judgment  for  deficiency  against  D.  and  T.  Halsey  y. 
Reed,  9  Paige,  446 ;  King  v.  Whitely,  10  Id.  465 ;  Trotter  v.  Hughes,  2  Kern.  74. 

46.  When  assil^^ee  may  sue. — ^An  assignment  of  a  contract  as  a  security 
for  a  debt,  and  also  m  consideration  of  a  covenant  not  to  sue  upon  the  debt,  enti- 
tles the  assignee  to  sue  on  the  contract  in  his  own  name.     Warner  v.  Warner,  4 

Cal.  310. 

47.  An  agreement  to  pay  a  certain  sum  of  money  to  a  defendant,  if  he  would 
withdraw  his  defense  to  a  suit,  is  assignable,  and  such  assignment  gives  a  right  of 

action  in  the  name  of  the  assignee.     Gray  v.  Garrison,  9  Cal.  325. 

48.  Under  our  statute  of  April,  1850,  the  holder  of  a  nonnegotiable  note  has  a 
right  of  action,  not  only  against  his  immediate  assignor,  but  also  against  previoua 
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assignors ;  in  short,  againstevery  person  from  whom  the  note  has  passed  by  as- 
signment.   Hamilton  v.  McDonaliy  18  Cal.  128. 

49.  To  enable  the  assignee  of  a  judgment  to  sue  on  the  anpeal  bond  61ed  in  the 
cause,  he  must  have  an  assignment  of  the  bond.    Moses  y.  Thome,  6  Cal.  88. 

50.  Personal  property  beyond  the  limits  of  this  $tate,  assigned  in  trust  to  pay 
the  creditors  of  the  assignor  and  assignee,  both  residing  and  being  at  the  time  in 
the  foreign  jurisdiction  where  the  property  was,  and  possession  being  taken  by  the 
latter,  vests  in  the  assignee  according  to  the  lex  lociy  and  his  title  will  be  maintained 
here  agieiinst  execution  creditors  of  the  assignor.    Forbes  v.  Scanndl,  13  Cal.  242. 

51.  The  holder  of  negotiable  paper,  iudorscd  before  security,  is  supposed  to  be 
the  bona  fide  owner  of  the  same,  and  all  intendments  are  in  favor  or  his  right. 
Palmer  v.  Goodwin^  5  Cal.  458. 

52.  The  presumption  of  the  law  is  in  favor  of  such  holder,  to  rebut  which  it  is 
necessary  to  show  by  competent  testimony  that  he  is  not  the  bona  fide  holder,  or 
that  the  note  was  not  indorsed  until  after  maturity,  or  some  other  fact  from  which 
the  law  will  imply  a  fraud.    Id. 

53.  Under  our  system  of  practice  an  action  may  be  brought  in  the  name  of  the 
assignee  as  the  party  beneficially  interested.     WKeatley  v.  Strche,  12  Cal.  98. 

54.  The  owner  of  personal  property,  not  in  his  possession,  may  transfer  his 
right  thereto  to  another,  who  may,  on  demanding  possession  of  it,  recover  its  value 
in  an  action,  if  the  demand  is  not  complied  with,  but  such  a  demand  is  essential 
to  give  a  right  of  action.  Hall  v.  Robinson,  2  Comst.  293 ;  Cap  v.  New  Haven 
R.  R.  Co.,  1  E.  D.  Smith's  C.  P.  R.  522;  Van  Hassell  v.  Borden,  1  Hill.  128. 

55.  It  is  not  necessary  for  the  assignee  of  a  thing  in  action  to  prove  that  he  paid 
a  consideration,  if  he  shows  that  he  is  the  real  party  in  interest.  Code,  ^11; 
Arthur  V.  Brooks,  14  Barb.  533 ;  Barnes  v.  Ferine,  15  Id.  249 ;  Robertson  v.  Gard- 
ner, 11  Pick.  146 ;  Richardson  v.  Mead,  27  Barb.  178.  See  to  similar  effect,  Nich- 
ols V.  Atwood,  10  How.  475. 

56.  An  assignment  of  "judgment,  and  of  all  sum  and  sums  of  money  that  may 
be  had  or  obtained  by  means  thereof,  or  on  any  proceedings  to  be  had  thereupon, 
transfers  to  the  assignee  a  cause  of  action  against  the  Sheriff  on  his  liability  as 
bail  for  a  defendant  arrested  by  him  in  the  action.    6  Ducr,  182,  1859 ;  GcUlarati 
y.  Orser,  4  Bosw.  94. 

57.  A  receiver  of  the  property  of  a  judgment  debtor  may  maintain  an  action 
against  the  debtor  himself,  for  a  conversion  of  property  the  title  to  which  had 
vested  in  the  receiver.    5  Seld,  142,  1858;  Gardner  v.  Smith,  29  Barb.  68. 

58.  After  a  receiver  of  an  insolvent  railroad  corporation  has  been  appointed, 
and  an  order  made  restraining  proceedings  against  tne  company  by  any  creditor,  a 
creditor  cannot  bring  an  action  under  section  ten  of  the  General  Railroad  Act 
against  a  stockholder  whose  subscription  is  unpaid,  to  enforce  his  personal  liabil- 
ity. The  right  of  action  for  unpaid  subscriptions  is  transferred  to  the  receiver  by 
his  appointment,  and  an  action  thereon  by  a  creditor  is  in  effect  an  action  against 
the  company.    Rankin  v.  Elliott,  16  N.  x .  (2  Smith)  577. 

59.  When  assignee  cannot  sue.  —  Where  goods  have  been  wrongfully 
taken  from  the  possession  of  one  who  held  a  part  of  them  as  consignee  and  a  part 
as  owner,  and  he  assigns  them  and  the  right  to  take  possession  to  the  consignor 
and  former  owner,  the  assignee  cannot  maintain  an  action  to  recover  possession 
from  the  wronj'-doer,  he  not  having  the  possession  of  the  ptoperty.  Nash  y. 
Fredericks,  12  Abbott,  147. 

60.  One  who  has  conveyed  real  estate  to  another  by  deed,  and  who  has  a  right 
of  action  against  the  grantee  to  have  the  conveyance  declared  void,  and  set  aside 
on  the  ground  of  fraud,  undue  influence,  inadequacy  of  price,  etc.,  cannot  without 
possession  and  without  any  present  estate  or  interest,  assign  such  right  of  action  to 
another  so  as  to  enable  the  assignee  to  bring  an  action  in  his  own  name  to  set 
aside  the  conveyance.    McMahon  y.  Allen,  34  Barb.  56. 

61 .  The  provision  of  the  Code,  that  every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  was  not  intended  and  has  not  iiad  the  efiect  to  make 
things  in  action,  or  rights  of  action,  assignable,  which  were  not  before  assignable 
even  in  equity,  but  was  intended  to  give  to  the  assignee  of  a  thing  in  action,  which 
was  assignable  in  equity,  a  right  to  sue  in  his  own  name.    Id. 

62.  Where  B.  sells  and  delivers  to  C.  certain  personal  property,  with  an  agree- 
ment then  made  that  C.  is  to  resell  aad  redeliver  upon  B.'s  executing  and  deliver* 
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ing  to  C  certain  notes,  and  B.  subsequently  tenders  these  notes  and  demands  the 
property,  and  C.  refuses  to  take  the  notes  or  surrender  the  property,  and  the  whole 
transaction  on  the  part  of  C.  was  a  fraud,  his  intention  being  to  get  hold  of  and 
keep  the  property :  Held,  that  the  tender  of  the  notes  did  not  yest  the  ownership 
thereof  in  C,  and  that  he  cannot  sue  on  them ;  that  the  fraud  takes  the  case  out 
of  the  rule,  that  a  tender  of  specific  personal  property  vests  the  title  thereto  in  the 
tendcree.    Lamott  r.  Butler,  18  Cal.  32. 

63.  A  party  who  sues  as  assignee  cannot  maintain  his  title  by  proof  of  an  assign- 
ment made  after  suit  brought.     Garrigue  v.  Loescher,  3  Bosw.  578. 

64.  An  assignment  by  one  of  two  partners,  of  all  his  right  and  interest  in  a 
partnership  demand,  will  not  enable  the  assignee  alone  to  maintain  an  action  on 
the  demand.    Mills  v.  Pearson,  2  Hill.  16. 

65.  A  mere  assignment  of  the  chattel,  after  conversion  by  the  defendant,  does 
not  pass  the  cause  of  action  for  the  conversion  so  as  to  enable  the  assignee  to  sue 
thereon.  Hill  v.  CoveU,  1  Comst.  522.  The  assignee  in  such  case  can  maintain 
no  action  for  conversion,  except  for  a  conversion  subsequent  to  the  assignment. 
Duell  V.  Cudlipp,  1  Hill.  166.  To  the  same  efiect  is  Sherman  v.  Elder,  1  Id.  178. 

66.  A^enty  when  lie  may  sue. — The  note  sued  on  payable  to  the  plaintiff, 
although  it  describes  him  as  agent  for  another,  docs  not  take  away  the  right  of  the 
agent  to  sue  in  his  own  name  at  law.     Ord  v.  McKee,  5  Cal.  515. 

67.  Where  two  persons  were  employed  by  the  claimants  of  a  tract  of  land  under 
a  Mexican  grant,  as  agents  to  procure  a  confirmation  of  the  grant  in  the  United 
States,  and  services  are  thus  rendered,  it  is  individual  in  its  character,  and  separate 
actions  may  be  maintained  by  such  agent  for  his  expenses  thus  incurred,  dotmo^ 
T.  Htdchinion,  12  Cal.  127. 

68.  An  agent  to  whom  a  check  is  made  payable  in  his  own  name  may  maintain 
an  action  thereon,  though  the  debt  be  due  to  Iiis  principal.  2  Bosw.  471 ;  Fish  v. 
Jaeobson,  5  Bosw.  514. 

69.  A  Sheriff  who  has  attached  property  belonging  to  the  defendant  in  the 
hands  of  a  third  person,  may  bring  any  action  necessary  to  obtain  possession  of 
such  property.     Kelly  v.  Brensing,  32  Barb.  601 . 

70.  Where  the  principals  are  minors,  it  was  held  that  die  agent  might  sue  upon 
a  contract  made  with  him  as  such,  and  by  which  he  was  personally  bound,  without 
any  assignment  from  the  principals.    Nelson  v.  Nixon,  13  Abbott,  104. 

71.  The  uncontrovertod  allegations  in  a  complaint  of  a  sale  of  goods  by  the 
plaintiff  as  the  factor  or  agent  of  his  principal,  and  the  promise  of  the  defendant 
to  pay  the  plaintiff  for  them,  are  sufficient  to  vest  the  plaintiff  with  a  right  to  col- 
lect and  sue  for  the  price  in  his  own  name.    Reillu  v.  Cook,  22  How.  93. 

72.  The  agent  of  a  foreign  corporation  may  maintain  an  action  in  his  own  name 
upon  a  subscription  note  payable  to  the  plaintiff,  as  **  executive  agent  of  the  com- 
pany for  stock  of  the  corporation  to  be  issued  to  the  signer."  Considerant  v. 
Brisbane,  22  N.  Y.  389. 

73.  Agent,  when  he  cannot  sue. — ^An  agent,  ordinarily,  cannot  sue  in  his 
own  name  in  respect  to  the  subject  matter  of  his  agency,  and  this  rule  applies  to' 
consignees  and  indorsees  of  bills  of  lading,  when  they  are  in  truth  but  the  agents 
of  the  shippers.  LiHeker  v.  Ayeshford,  1  Cal.  75.  H.  purchased  goods  of  F.  and  M., 
which  were  consigned  to  P.,  an  agent ;  H.  failing  to  pay  for  the  goods  upon  de- 
livery, P.  brought  an  action  to  recover  the  purchase  money ;  Held,  that  P.  had  no 
right  of  action  in  his  own  name.  Semble,  if  the  purchase  had  been  made  directly 
fi^m  P.  although  the  goods  belonged  to  another,  the  rule  would  be  different. 
Phillips  V.  HenSuiw,  5  Cal.  502. 

74.  A.,  of  Liverpool,  shipped  certain  goods  to  San  Francisco,  and  indorsed  the 
bills  of  lading  to  the  plaintiff,  his  agent,  and  became  a  bankrupt  before  the  arrival 
of  the  goods :  Held,  it  appearing  on  the  face  of  the  complaint  that  the  plaintiff 
was  a  mere  naked  agent  of  the  shippers,  that  he  could  not  recover  the  goods  in 
his  own  name  of  the  master  of  the  ship,  who  claimed  to  hold  the  goods  for  the 
assignment  in  bankruptcy  of  A.    Lineker  v.  Ayeshford,  1  Cal.  78. 

75.  The  indorsement  of  a  bill  of  lading  prima  Jade  vests  the  property  in  the 
|;ood8  mentioned  therein  in  the  indorsee,  but  a  bill  of  lading  is  not  a  negotiable 
instrument,  so  far  as  to  enable  an  indorsee  who  has  no  property,  either  general  or 
special,  in  the  goods,  and  no  lien  therein  for  advance  or  otherwise,  to  sue  the  maa- 
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ter  of  the  ship  in  his  own  name  for  nondelivery  of  the  goods,  when  it  appears  on 
the  face  of  the  complaint  that  the  plaintifif,  the  indorsee,  is  a  mere  naked  agent  of 
the  shippers.    Id. 

76.  Agent,  when  he  shall  not  be  sued. — ^A  public  officer  who  stands 

in  the  relation  of  agent  of  the  government,  or  of  the  public,  is  not  personally  lia- 
ble upon  contracts  made  by  him  as  such  officer,  and  within  the  scope  of  his  legiti- 
mate duties ;  but  this  reason  docs  not  apply  when  neither  the  government  nor  the 
public  in  any  way  can  be  considered  or  held  rcspoDsible  for  a  contract  made  by  a 
person,  although  a  priblic  officer.    Dvnndle  v.  Henriquez,  1  Cal.  392 

77.  Where  a  party  makes  a  purchase  from  an  innocent  agent,  who  afterwards 
parts  with  the  money  of  his  principal,  and  it  afterwards  turns  out  that  such  pur- 
chase avails  the  purchaser  nothing :  Heldy  that  no  legal  right  of  complaint  will 
lie  against  the  agent.    Engds  v.  Heatlyy  5  Cal.  136. 

78.  If  on  the  face  of  an  instrument  not  under  seal,  executed  by  an  agent,  with 
competent  authoritv,  by  signing  his  own  name  simply,  it  appears  that  the  agent 
executed  it  in  behalf  of  the  principal,  the  principal  and  not  the  agent  is  bound. 
Haskell  v,  Cornish,  13  Cal.  45. 

79.  Unliquidated  demand  or  account,  what  is.— Where  a  reward 

is  offered  in  the  usual  way  in  the  public  newspapers,  or  by  handbills,  for  the  arrest 
and  delivery  to  the  proper  authorities  of  persons  suspected  of  crime,  and  a  party 
accordingly  arrests  and  delivers  the  persons  suspected,  who  are  tried  and  convicted  : 
Held,  that  the  demand  for  the  amount  of  the  reward  is  neither  an  "  unliquidated 
demand,"  nor  an  "  account,"  within  the  fourth  section  of  the  Practice  Act,  and 
llence  that  the  assignor  of  such  demand  is  a  competent  witness  for  the  assignee  in 
suit  against  the  persons  ofiering  the  reward.  Rochester  v.  ^ee  Yup  Company ,  IS 
Cal.  413. 

80.  If  in  any  case  one  partner  can  assign  to  another  partner  hfs  interest  in  a 
firm  claim  and  then  become  a  witness  for  him,  he  cannot,  when  the  claim  is  for 
goods  sold  and  delivered,  because  this  is  an  unliquidated  demand  within  the  Prac- 
tice Act.     Cravens  v.  Dewey,  13  Cal.  40. 

81.  An  account  In  writing,  examined  and  siened  by  the  parties,  will  be  deemed 
a  stated  account,  notwithstanding  it  contains  the  ordinary  preliminary  clause  that 
errors  are  excepted.     Branger  v.  Chevalier,  9  Cal.  360. 

82.  Where  accounts  bear  upon  their  face  the  words  "  audited  and  approved " 
and  "  certified  to  be  correct :"  Held,  that  this  is  sufficient  language  to  create  them 
instruments  in  writing  within  the  meaning  of  the  statute,  and  not  accounts.  San- 
nickson  v.  Brown,  5  Cal.  57. 

83.  When  assignor  may  and  may  not  be  a  witness.  —  The  as- 
signor of  an  agreement  to  pay  money  for  the  withdrawal  by  him  of  a  suit,  is  a 
competent  witness  for  the  assignee  in  a  suit  brought  by  the  latter  on  the  agree- 
ment.    Gray  v.  Garrison,  9  Cal.  825. 

84.  Assignors  of  unliquidated  demands  are  competent  witnesses  to  prove  to  the 
Court  the  loss  of  books  of  original  entries  and  incidental  matters  auxiliary  to  the 
trial  of  a  cause.     Caulfield  v.  Sanders,  17  Cal.  569. 

85.  Where  goods  are  seized  by  the  Sheriff  on  an  execution  against  G.,  and  the 
owners  of  the  goods,  so  in  the  Sheriff's  hands,  assign  them  to  plaintiff  who  re- 
plevins them  on  the  ground  of  fraud  in  the  original  sales,  the  assignors  are  com- 
petent witnesses  for  plaintiff.  This  is  not  assigning  a  chose  in  action,  but  a  sale  of 
specific  goods.     Cogkill  v.  Boring,  15  Cal.  213 ;  see  13  Id.  40. 

86.  A  guarantor  is  a  competent  witness  for  defendant,  as  the  effect  of  his  testi- 
mony is  to  make  plaintiff  liable  on  his  guaranty,  thus  rendering  his  interest  ad- 
verse to  defendant.    Mayo  ^  Brown  v.  Avery,  18  Cal.  309. 

87.  The  assignor  of  a  demand  for  money  loaned  or  advanced  at  various  times 
on  an  open  account,  the  return  of  which  depends  on  future  conditions,  is  not  a 
competent  witness  for  the  plaintiff  in  an  action  by  the  assignee  to  recover  the 
amount.     Allen  v.  Citizens*  Nav,  Co.,  5  Cal.  400. 

88.  Where  a  reward  is  offered  in  the  usual  way  in  the  public  ncwspapei*s,  or  by 
handbills,  for  the  arrest  and  delivery  to  the  proper  authorities  of  persons  suspected 
of  crime,  and  a  party  accordingly  arrests  and  delivers  the  persons  suspected,  who 
are  tried  and  convicted :  Held,  that  the  demand  for  the  amount  of  the  reward  is 
neither  an  '*  unliquidated  demand,"  nor  an  "  account,"  within  the  fourth  section  of 
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the  Practice  Act,  and  hence  that  the  assignor  of  such  demand  is  a  competent  wit- 
ness for  the  assignee  in  snit  against  the  persons  oifering  the  reward.  Rochester  r. 
See  Yup  Company y  18  Cal.  413. 

89.  The  assignor  of  an  account  assigned  to  some  creditors  for  the  beDcfit  of  all, 
though  absolute  upon  its  face,  yet  made  with  the  purpose  that  some  creditors  might 
be  preferred  in  the  order  of  payment,  may  be  a  witness  to  show  the  consideration 
npon  which  the  assignment  was  made  in  a  suit  brought  by  some  of  the  creditors 
against  the  assignees.     Lockwodd  v.  Canfidd,  April  T.  1862. 

90.  The  objection  to  a  witness  need  not  be  only  in  a  suit  brought  by  the  as- 
signee. A  substantial  and  a  formal  assignee  stand  alike  on  the  same  ground. 
Adams  v.  Haskell^  8  Cal.  306.  The  assignor  of  a  claim  is  incompetent  as  a  wit- 
ness in  favor  of  the  claim  when  his  assignee  is  a  formal  party  to  the  record,  and 
eqnallr  so  when  the  suit  is  prosecuted  for  the  immediate  benefit  of  his  assignee, 
though  not  a  party.    Id. 

91.  Where  the  plaintiff  was  the  assignee  of  a  claim,  the  written  contract  upon 
which  it  was  founded  having  been  destroyed  by  the  assignor  before  the  assignment, 
it  was  error  to  admit  the  assignor  as  a  witness  to  prove  the  contents  of  the  written 
paper  thus  destroyed  by  him.    Smith  v.  Tmebody,  2  Cal.  347. 

92.  An  assignment  of  a  cause  of  action,  to  be  sufiicient  to  enable  the  assignee 
to  bring  action  and  call  the  assignor  as  a  witness,  must  be  a  fair  and  bona  fide 
tiansaction,  in  which  the  interest  in  the  claim  passes  to  the  assignee  for  his  benefit 
and  not  for  the  use  of  the  assignor.  And  where  it  appears  that  the  assignment 
was  merely  colorable — ^made  only  for  the  purpose  of  enabling  the  assignor  to  be  a 
witness  to  make  out  the  case  against  the  defendants — and  with  the  clear  intent 
that  the  money,  if  recovered,  should  be  paid  to  the  witness,  the  witness  comes 
fiiUy  within  the  description  of  a  person  for  whose  immediate  benefit  the  action  is 
prosecuted.    BeU  v.  DreWy  4  £.  D.  Smith,  59. 

93.  The  master  of  a  vessel  having  an  unsettled  account  with  her  owner  for  his 
wages — a  part  of  which  had  been  paid  by  his  receipts  from  the  earnings  of  the 
vessel — and  disbursements  on  her  account,  assigned  his  claim  to  a  third  person ; 
the  assignee  brought  an  action,  and  it  appeared  on  the  trial  that  there  was  a  bal- 
ance due  from  the  defendant :  Ueldj  that  under  the  Code  the  defendant  could  not 
require  the  master  to  be  made  party  to  the  action  for  the  purpose  of  enforcing  an 
accounting,  fie  was  a  competent  witness  for  either  party,  and  upon  his  examina- 
tion the  codefendant  could  have  every  benefit  from  his  testimony  and  from  the  pro- 
duction of  books  and  papers  which  he  could  obtain  firom  his  accounting  as  a  party. 
AUen  V.  Smithy  16  N.  Y.  (2  Smith)  415. 

94.  In  an  action  to  set  aside  an  assignment  for  the  benefit  of  creditors  on  the 
ground  of  fraud,  the  assignor  may  be  permitted  to  testify  as  to  his  actual  intent  in 
executing  it.    Matthews  v.  Poultney,  33  Barb.  127. 

§  5.     Assignment  of  thing  in  action  not  to  pr^vdice. 

In  the  case  of  an  assignment  of  a  thing  in  action,  the  action  by 
the  assignee  shall  be  without  prejudice  to  any  set-off  or  other  de- 
fense existing  at  the  time  of,  or  before  notice  of  the  assignment ; 
but  this  section  shall  not  apply  to  a  negotiable  promissory  note,  or 
bill  of  exchange,  transferred  in  good  filth,  and  upon  good  consider- 
ation before  due. 

N.  Y.  Code,  ^  112.    J.  P. 

1.  19'egotiable  promissory  notes  transferred  as  ooUateral  se- 
curity*— Where  a  negotiable  promissory  note,  not  yet  due,  is  taken  bona  fide  as 

colhiteral  security  for  a  preexisting  debt,  it  is  not  subject  to  anv  defense  existing 
at  the  date  of  the  assignment  between  the  original  parties.  Payne  v.  Bensley,  8 
Cal.  260. 

2.  Commercial  paper,  transferred  before  maturity  as  collateral  security  for  a 
preexisting  debt,  is  not  subject  to  the  defenses  of  payer  against  payee.    Aobinson 

V.  Smith,  14  Cal.  94. 


12  CIVIL  ACTIONS   AND   PARTIES  THERETO.  [§  5 

3.  If,  when  a  creditor  takes  a  bill  before  matarity  as  collateral  security  for  an 
antecedent  debt,  there  be  any  change  in  the  legal  rignts  of  the  parties  in  relation 
to  such  debt,  the  creditor  becomes  a  holder  for  value,  and  the  bill  is  not  subject  to 
the  equities  between  the  original  parties.    Naglee  v.  iMman,  14  Cal.  450. 

4.  Wlicrc  defendant  made  and  delivered  to  K.  &  Co.  her  note,  to  be  used  by 
them  only  as  collateral  security  to  raise  money  or  ^et  credit,  and  they  so  used  it, 
and  afterwards  took  it  up  from  the  pledgees  :  Heldy  that  K.  &  Co.  could  not  then 
sue  on  the  note,  as  it  had  answered  its  purpose ;  and  that  plaintiff,  having  taken 
the  note  after  maturity  and  upon  no  new  consideration,  took  it  subject  to  the  same 
defense.     Coghlin  v.  Afay,  17  Cal.  515. 

5.  One  who  purchases  a  note  or  bill,  drawn,  indorsed  or  accepted  by  a  manu- 
facturing corporation,  cannot,  without  inquiry  into  their  authority  to  make,  or  the 
authority  of  their  officer  or  agent  to  bind  them  by  such  a  contract,  rely  on  the 
mere  fact  of  the  drawing,  indorsing  or  accepting,  and  claim  to  be  regarded  as  a 
bona  fide  holder  for  value,  without  any  reference  to  the  question  of  actual  consider- 
ation, or  to  that  of  the  authority  of  the  officer  or  agent.  Farmers*  ^  Mechanics* 
Bank  v.  Empire  Stone  Dressing  Vo.f  10  Abb.  47.  Discounting  a  bill  in  expectation 
that  it  will  be  accepted  as  previous  similar  bills  had  been,  is  not  discounting  it  on 
the  faith  of  an  acceptance.    Id. 

6.  One  who  discounts  a  bill  for  value  and  without  notice,  before  acceptance, 
though  he  becomes  thereby  a  bona  fide  holder  as  against  the  drawer,  docs  not 
thereby  become  a  bona  fide  holder  for  value  as  against  the  subsequent  acceptor.  Id, 

7.  A  due  bill  is  a  promissory  note,  within  the  statute.  10  Wend.  675  ;  2  Cow. 
536;  Sackett  v.  Spencer,  29  Barb.  180. 

8.  Assi^ee  and  indorsee  after  maturity,  right  of.— An  indorsee, 

after  matunty,  takes  the  same  interest  that  the  indorsee  had,  and  his  claim  is  sub- 
ject to  the  same  legal  and  equitable  defense.    Folsom  v.  Bartlett,  2  Cal.  164. 

9.  A  negotiable  note,  taken  by  the  holder  after  its  maturity,  is  taken  subject  to 

all  subsisting  equities  between  the  maker  and  the  payee,  but  not  such  as  subsisted 
between  the  maker  and  any  intermediate  holder.     Warner  v.  Wilson^  4  Cal.  309. 

10.  The  maker  of  a  promissory  note,  held  by  a  corporation,  and  on  the  insolv- 
ency of  the  corporation,  passing  to  a  receiver  thereof,  Cappointed  to  wind  up  its 
afiairs  for  the  benefit  of  creditors  and  stockholders)  has  the  same  right  to  set  off 
aeainst  such  note  in  the  hands  of  the  receiver  which  he  would  have  in  the  hands 

of  the  corporation  itself.  Berry  v.  Brett,  6  Bosw.  627.  The  fact  that  the  note  lias 
not  become  payable  at  the  time  of  the  appointment  of  a  receiver,  does  not  affect 
the  rule.    la. 

11.  In  action  brought  by  the  assignee  of  a  merchant  to  recover  possession  of 

moneys,  etc.,  from  an  agent  of  the  assignor,  who  had  notice  of  the  assignment  and 
continued  to  act  for  the  assignees,  said  agent  cannot  set  off  against  the  plaintiff's 
claim  debts  due  to  him  by  the  assignor  arising  after  such  assignment  was  made. 
Crosbie  v.  Leary,  6  Bosw.  312. 

12.  Where  the  plaintiff  purchased  of  S.  a  note  by  the  defendant,  which  was 

over  due,  and  the  defendant  at  the  same  time  held  a  note  against  S.,  which  was 
over  due,  and  which  was  prosecuted  to  judgment  by  the  defendant  against  S.,  sub- 
sequently, the  plaintiff  brought  his  action  against  the  defendant  on  his  note :  Held, 
that  the  defendant  could  not  use  the  note  by  S.  as  a  set-off,  defense  or  counter 
claim,  it  being  merged  in  the  judgment  and  not  a  subsisting  demand  at  the  time 
the  action  was  commenced.  Nor  could  he  use  his  judgment,  as  it  was  not  rendered 
until  after  the  plaintiff  had  purchased  the  note  in  suit,  which  was  not  a  demand 
against  S.    Lowell  v.  Lane,  33  Barb.  292. 

13.  Checks,  consideration,  defenses.— A  check  given  for  a  gaming 

debt  is  void  in  tlie  hands  of  all  persons,  except  a  bona  fide  holder,  without  notice. 
Fuller  Y.  Hutchings,  10  Cal.  523. 

14.  Where  the  illegal  consideration  of  a  check  is  admitted,  it  is  incumbent  on 
the  holder,  even  if  he  took  it  before  dishonor,  to  show  that  he  took  it  without 
notice  and  for  value.    Id. 

15.  With  a  check,  the  presumption  is  that  it  is  given  upon  a  vfilid  consideration, 

but  this  presumption  being  rebutted,  the  necessity  is  thrown  upon  the  holder  of 
proving  that  he  received  it  in  good  fkith,  without  notice  of  the  illegality  of  the  con- 
sideration.   Id. 
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16.  A  party  taking  a  check  af^er  its  presentation  for  payment  to  the  bankers 
upon  whom  it  is  drawn  and  its  dishonor,  takes  its  subject  to  all  the  defenses  to 
which  it  was  subject  in  the  hands  of  the  original  holder.    Id, 

17.  Bond  and  mortgage. — The  assignee  of  a  bond  and  mortgage  held  not 
to  be  subject  to  existing  equities  in  a  peculiar  case.  Cornell  v.  Townsend,  19 
How.  184. 

18.  Judgments. — ^Plaintiff  in  execution,  after  assigning  his  judgment,  pre- 
tended falseTy  and  fraudulently  to  be  the  owner  of  it,  and  so  pretending,  made  a 
contract  to  discharge  the  judgment  by  taking  the  note  of  third  persons,  not  negoti- 
able in  the  mercantile  sense,  m  payment.-  The  makers  of  the  note  agreed  to  this, 
under  the  supposition  induced  by  him  that  he  was  the  owner :  Udd,  that  the 
makers  of  the  note,  on  disooTering  that  the  plaintiff  was  not  the  owner  of  the 
judgment,  properly  refused  to  pay  the  note,  even  to  assignees,  before  maturity 
thereof.    Mitchell  v.  HadceU,  14  Cal.  665. 

19.  An  assignee  of  a  judgment  and  of  the  Sheriff's  certificate  of  a  sale  there- 
under, stands  in  the  same  position  as  his  assignor,  the  plaintiff,  after  the  judgment 
has  been  reversed,  and  the  sale  will  be  set  aside  and  the  property  restored  to  the 
defendant  where  no  loss  or  injury  will  be  done  to  the  assignee.  Reynolds  v.  Harri$, 
14  Cal.  681. 

20.  fiecovery,  extent  of. — ^Where  the  consideration  passing  between  the 
mdorseo  and  indorser  is  not  equal  to  the  amount  of  the  paper,  the  indorsee  in  an 
action  against  the  indorser  can  recover  only  the  consideration  he  has  actually  paid. 
CoyeY.  Palmer,  16  Cal.  158. 

21.  Set-off,  how  defeated. — ^Until  a  payment  becomes  mature,  a  set-off 
may  be  defeated  by  the  assignment  of  the  claim  of  the  opposite  party,  though  the 
latter  be  insolvent,  and  his  demands  have  not  t>ecome  payable  when  assigned. 
Mifers  y.  Davit,  22  N.  T.  B.  489. 

22.  SSquitable  assignments. — The  assi^ee  of  a  judgment  is  only  the 
holder  of  an  equity,  with  the  right  to  use  the  judgment  and  the  name  of  the 
plaintiff  to  enforce  it,  and  he  stands  in  the  shoes  of  the  assignor  as  to  all  defenses 
which  existed  against  the  judgment  between  the  parties  to  it.  Wriykt  ^  Co.  y. 
Lecy,  12  Cal.  257. 

23.  A  certificate  of  deposit  of  $1,800,  payable  to  the  order  of  V.,  was  indorsed, 
sold  and  delivered  by  V.  to  L.  for  four  nuudred  dollars.  Payment  was  then  at 
once  demanded  of  the  maker,  and  notice  of  protest  served  on  V.  Subsequently, 
L.  transferred  the  certificate  to  plaintiff:  Hdd,  that  plaintiff  can  recover  of  V. 
only  the  four  hundred  dollars  received  by  him,  the  certificate  being  subject,  in  the 
hands  of  plaintiff,  to  all  the  equities  between  the  indorser  and  indorsee.  Coye  y. 
Palmer,  16  Cal.  158. 

24.  Equity  upholds  assignments,  not  only  of  choses  in  action,  but  of  contingent 
interests  and  expectations,  and  of  things  which  have  no  actual  existence,  but  vest 
in  possibility — ^provided  they  arc  fairly  made  and  are  not  against  public  policy; 
and  a  contract  for  such  interest  will  take  effect  as  an  assignment  when  the  subjects 
to  which  thev  refer  have  ceased  to  vest  in  possibility  and  nave  ripened  into  reality. 
Pierce  v.  Robinson,  13  Cal.  123. 

25.  On  suit  upon  an  assigned  account,  the  defendant  may  plead  any  defense  he 
may  have  against  the  assignor  before  notice  of  the  assignment,  not  as  a  counter 
claim,  as  that  would  be  in  violation  of  section  forty-seven,  but  must  be  set  up  as  an 
equitable  defense,  on  the  ground  that  the  assignee  takes  the  demand  subject  to  an 
existing  equity.    Duffy.  Hobhs,  Jan.  T.  1862. 

26.  Choses  in  action  fraudulent  between  the  parties  to  it.— A 

nonnegotiabie  chose  in  action,  created  by  the  immediate  parties  to  it  for  the  pur- 
pose of  defrauding  creditors,  cannot  be  impeached  in  the  hands  of  an  innocent 
assignee  by  the  creditors  of  the  debtors  making  such  chose  in  action.  Wright  fr 
Co.  V.  Levy,  12  Cal.  257. 

irOTICE  OF  ASSIGNMENT  NOT  NECESSABY. 

27.  A  sold  to  B  a  bill  of  goods  to  arrive  on  a  certain  vessel ;  B  paid  part  of 
the  purchase  money,  and  was  to  pay  the  balance  as  soon  as  the  vessel  arrived.    B 
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assigned  the  contract  to  C,  who,  within  a  reasonable  time  after  the  arrival  of  the 
vessel,  tendered  the  balance  of  the  money  to  A,  and  demanded  the  goods  :  Held, 
that  C  was  entitled  to  the  goods,  and  no  notice  of  the  assignment  was  necessary  to 
charge  A.     Mnrgan  v.  Lowe,  5  Cal.  325. 

28.  A  complete  title  to  a  chose  in  action,  consisting  of  a  debt  due  from  a  third 
person,  passes  by  its  assignment  without  notice  to  the  debtor.  3  Hill,  228 ; 
liichardson  y.  Ainswcrtkf  20  How.  521. 

§  6.  Executor^  trustee^  etc.^  may  sue  without  joining  the  persons 
beneficiaUy  interested. 

[1854.]  An  executor  or  administrator,  or  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue,  without 
joining  with  him  the  person  or  persons  for  whose  benefit  the  action 
is  prosecuted.  A  trustee  of  an  express  trust  within  the  meaning 
of  this  section,  shall  be  construed  to  include  a  person  with  whom, 
or  in  whose  name,  a  contract  is  made  for  the  benefit  of  another. 

N.  Y.  Code,  4  113.    J.  P. 

1.  Executor  and  administrator,  plaintifT.— An  administrator,  by 

oar  statute,  being  entitled  to  possession  of  the  real  estate  of  the  deceased,  may 
maintain  ejectment.     Curtis  y.  Herrick,  14  Cal.  117. 

2.  Where  a  patent  of  land  was  issued  by  the  United  States  to  executors,  and 
an  execntrix  oi  the  last  will  and  testament  of  one  H.,  in  trust  for  the  heirs  and 
devisees  of  said  H.,  and  the  executrix  subsequently  intermarried  with  one  of  the 
executors :  Hddy  that  under  the  statute  of  this  State  the  authority  of  the  execu- 
trix ceased  by  her  marriage,  and  that  ejectment  based  upon  the  patent  was  prop- 
erly brought  in  the  names  of  the  executors.    Teschemacker  v.  Tkompsoriy  16  Cal.  11. 

3.  Executors  have  the  right  to  institute  actions  under  the  general  authority  con- 
ferred upon  them  by  the  statute.  No  special  authorization  from  the  Probate  Court 
is  necessary  in  such  cases.    Hcdleck  v.  Mixer,  16  Cal.  579. 

4.  An  executor  who,  for  a  consideration  proceeding  from  the  estate  of  the  tes- 
tator, takes  a  note  payable  to  him  as  executor,  may  maintain  an  action  thereon  in 
his  representative  capacity.    Eagle  v.  Fox,  8  Abbott's  Pr.  R.  40. 

5.  A  suit  in  the  name  of  an  executor  or  an  administrator  is  properly  brought  at 
any  time  before  administration  is  had,  or  a  decree  of  distribution  is  made  by  the 
Probate  Court.     Curtis  v.  Sutter,  15  Cal.  259. 

6.  A  ^iil  i*equircd  the  executors  to  convert  the  estate  of  the  testator  into  money, 
and  after  the  payment  of  certain  debts,  etc.,  to  divide  the  net  proceeds  among  his 
four  grandchildren,  provided  that  if  one  of  them,  M.,  should  die  without  lawful 
issue,  her  share  should  be  divided  among  the  other  three.  B.,  having  been  ap- 
pointed her  guardian,  executed  a  bond,  conditioned,  among  other  things,  to  repay 
the  executors,  or  their  survivors,  all  moneys  which  he  should  receive  as  guardian, 
if  M.  should  die  without  lawful  issue.  Sne  having  died :  Held,  that  action  of  B., 
to  recover  the  moneys  paid  to  him,  was  properly  brought  in  the  name  of  the  exec- 
utors. No  action  could  l)e  maintained  by  the  executory  legatees  for  want  of  privity 
of  contract.     They  could  look  only  to  the  executors  of  the  will.     Tyson  v.  Blake, 

22  N.  Y.  (8  Smith)  558. 

7.  Where  a  plaintiff  dies  after  final  judgment  in  his  favor,  and  before  execution 
issued,  his  executor  or  administrator  may  have  the  same  remedy  by  action  to  en- 
force the  judgment  as  was  obtainable  by  scire  facias  prior  to  the  Code.  Ireland  v. 
Litchfield,  22  Howard's  Pr.  R.  178. 

8.  Executor  and  administrator,  defendant.— It  was  necessary 

to  file  this  bill  and  make  the  administrator,  the  widow  and  the  infant  parties,  to 
rebut  the  presumption  of  ownership  on  the  part  of  the  estate,  arising  from  the  fact 
that  the  real  estate  stood  upon  the  record  in  the  name  of  deceased,  and  the  admin- 
istrator had  possession  of  the  personal  property.    These  objects  could  only  be 
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accomplished  by  proceedings  in  the  District  Court,  as  the  Probate  Conrt  did  not 
possess  the  judicial  means  of  giving  relief.     Gnw  v.  Palmer ,  9  Cal.  616. 

9.  In  cases  of  joint  and  several  contracts,  an  administrator  cannot  be  joined  with 
the  survivor.    Humphreys  v.  Crane j  5  Cal.  173. 

10.  In  actions  upon  joint  and  several  contracts  or  obligations,  an  administrator 
cannot  be  joined  with  the  survivor,  because  the  one  is  joined  de  bonis  testatorisy  and 
the  other  ae  bonis  propriis.    May  v.  Hanson,  6  Cal.  642. 

11 .  In  this  State,  all  the  property,  both  real  and  personal,  belonging  to  the  estate 
of  a  deceased  person,  goes  mto  the  possession  of  the  administrator,  who  is,  there- 
foie,  a  necessary  party  to  all  suits  affecting  it.    Harwood  v.  Marye,  8  Cal.  580. 

12.  The  general  right  to  sue  an  administrator  was  taken  away  by  the  statute. 
The  claimant  must  present  his  claim,  otherwise  he  can  maintain  no  action  thereon 
against  an  administrator  or  executor.  Wood's  Dig.  404,  §136.  Mortgages  and 
liens  of  record  form  no  exception  to  the  rule.  Ellissen  v.  HcUleck,  6  Cal.  393 ; 
Falkner  v.  Foisom^  Id.  412 ;  Hentsch  v.  Porter,  10  Id.  559. 

18.  Where  an  administrator  does  not  set  up  his  privileges  by  demurrer  or  answer, 
but  suffers  judgment  to  go  by  default,  it  is  a  confession  that  he  is  properly  sued. 
Hentsch  v.  Porter,  10  Cal.  555. 

14.  The  executor  or  administrator  of  a  deceased  joint  debtor,  or  owner  of  real 
or  personal  property,  cannot  be  joined  in  an  action  with  the  survivor  for  a  debt 
due  the  joint  debtors,  or  for  an  injury  to  their  joint  property.  Buckam  v.  Brett,  22 
Howard's  Pr.  R.  233.  • 

15.  Trustee  of  an  express  trust,  who  is. — ^Bonds  taken  in  the  name 
of  the  people  of  the  State  for  the  benefit  of  others  should  be  prosecuted,  not  in 
the  name  of  the  people,  but  in  that  of  the  party  in  interest.  Baker  v.  Bartd,  7 
Cal.  551. 

16.  An  attorney  in  fact  does  not  hold  the  character  of  a  trustee,  and  is  not  a 
necessarv  party  to  a  suit  to  represent  the  interest  of  a  principal.  Powell  v.  Ross, 
4  Cal.  197. 

17.  Defendants  were  the  holders  of  a  mortgage  executed  by  the  Yreka  Water 
Company  and  B.  to  them,  to  secure  advances  made  and  to  be  made  by  themselves 
and  others,  to  said  company.  Plaintiff  had  made  advances  to  the  company,  and 
was  one  of  the  persons  intended  to  be  secured  by  the  mortgage,  though  not  a 
party  thereto.  i>efendants  assign  the  mortgage,  receive  the  consideration  there- 
for, but  refuse  to  pay  any  portion  of  the  money  to  plaintiff,  who  sues  for  money 
had  and  received  to  his  use :  Heidj  that  the  action  lies ;  that  defendants  are  in  pos- 
session of  money  which,  in  equity  and  conscience,  thepr  are  bound  «o  pay  over. 
Hdd  further,  that  defendants  occupied  toward  plaintiff  the  position  of  trustees, 
and  that  the  money  sued  for  was  received  in  that  character ;  that  it  is  of  no  con- 
sequence that  the  trust  was  created  by  a  contract  to  which  plaintiff  was  not  a  party, 
as  he  subsequently  assented  to  it,  and  defendants  cannot  now  repudiate  it  and 
retain  money  which  they  would  not  otherwise  have  received.  Kreutz  v.  Livingston, 
15  Cal.  344. 

18.  A  Deputy  Sheriff,  having  levied  an  execution,  took  a  bond  of  indemnity, 
whereby  the  obligors  bound  themselves  to  the  Sheriff,  conditionally,  to  indemnify 
the  Sheriff,  "and  all  and  every  person  and  persons  aiding  him  in  the  premises. 
The  Deputy,  having  sold  under  the  execution,  was  sued  by  a  third  party,  who 
recovered  judgment  against  him  :  Held,  that  the  Sheriff  was  trustee  of  an  express 
trust.  The  obligation  was  executed  to  him  for  the  benefit  of  his  Deputy ;  and 
suit  thereon  was  properly  brought  in  the  name  of  the  Sheriff,  without  any  assign- 
ment of  the  cause  of  action  to  him.  Code,  §113 ;  StUlwell  v.  Hurlbert,  4  Smith's 
(18  N.  Y.)  R.  374. 

19.  Where  property  is  yested  in  an  officer,  for  the  time  being,  of  a  foreign  gov- 
ernment, and  ne  is  antl)orized  to  maintain  an  action  therefor  in  his  own  name  by 
the  country  he  represents,  he  may  maintain  such  action  in  this  State.  Peel  v. 
EBioU,  7  Abbott's  Pr.  R.  433. 

20.  A  person  who,  as  agent,  executes  a  contract  which  does  not  disclose  the 
name  of  his  principal— c.  g.,  a  lease  signed  "A,  as  agent  for  the  owner" — ^is  a 
trustee  of  an  express  trust,  within  the  meaning  of  section  one  hundred  and  thir- 
teen of  the  Code,  and  may  maintain  an  action  on  the  contract  in  his  own  name. 
Morgan  v.  Reid,  7  Abbott's  Pr.  R.  215. 

21.  It  seems,  that  in  case  of  such  a  contract,  either  the  principal  or  the  agent 
may  maintain  an  action.    Id, 
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22.  The  parties  for  whom  the  plaintiff  assufned  to  act  are  not  necessary  parties 
to  an  action  in  his  name  on  the  contract.    Rowland  v.  Phalen^  1  Bosw.  43. 

23.  The  agreement  on  which  the  action  was  brought  showed  that  the  plaintiff 
(whether  with  or  without  authority)  assumed  to  act  on  the  behalf  of  I.  and  others 
not  named,  and  to  bind  himself  personally  to  accomplish  certain  results  beneficial 
to  the  defendants,  in  consideration  of  their  agreement  to  pay  him,  for  the  benefit 
of  those  for  whom  he  acted,  certain  moneys  and  notes :  Hda^  that  he  was  a  trustee 
of  an  express  trust,  within  section  one  hundred  and  thirteen  of  the  Code.    Id. 

24.  A  mere  naked  agent,  having  no  interest  and  no  liability  in  respect  to  the 
contract,  is  not  to  be  deemed  ''a  person  with  whom,  or  in  whose  name,  a  contract 
is  made  for  the  benefit  of  another."  Where  the  agreement  is  in  writing,  it  must 
appear  that  the  agent  is  himself  a  party  to  the  contract,  in  order  to  enable  him  to 
maintain  the  action.  Harp  v.  Osgoody  2  Hill,  219  ;  TcUntor  y.  Prendergasty  3  Id. 
72 ;  Bcufley  v.  Onondaga  County  Mut.  Ins.  Co.,  6  Id.  476 ;  GrinneU  v.  Smidt,  2 
Sandf.  706 ;  Union  India  R.  Co.  v.  Tomlinsony  1  E.  D.  Smith,  364 ;  Piggott  v. 
Thompsony  3  Bos.  &  Ful.  147 ;  Bowen  v.  Morrisy  2  Taunt.  374  ;  and  see  al^o  Sar- 
gent V.  MorriSy  3  Bam.  &  Aid.  277  ;  Gilmore  v.  Pope,  5  Mass.  491,  reaffirmed  in 
Taunton  ^  South  Boston  Turnpike  Co.  v.  Whiting ,  10  Mass.  336.  And  where 
there  is  any  doubt  on  the  face  of  the  contract,  as  to  the  relation  of  the  plaintiff  to 
it,  if  the  other  allegations  of  the  complaint  show  that  he  was  the  merely  naked 
agent  of  the  real  party  in  interest,  he  cannot  recover.  Considerant  v.  Brisbane,  2 
Bosw.  471.  • 

25.  B.  executed  two  subscription  notes,  whereby  he  promised  to  pay  a  certain 
specified  sum  to  "  V.  C,  as  executive  agent  of  the  company,  B.  G.  G.  &  Co,,"  a 
foreign  corporation.  In  an  action  brought  in  the  name  of  V.  C  upon  the  notes : 
Heldy  Ist,  that  the  contract  was  between  the  defendant  and  the  corporation — ^that 
V.  C.  had  no  beneficial  interest  in  it,  was  not  bound  by  it,  and  was  not  the  real 
party  in  interest;  2d,  that  he  was  "a  trustee  of  an  express  trust,"  within  the 
meaning  of  that  term  as  used  in  and  defined  by  the  Code,  and  as  such,  could 
maintain  an  action  upon  the  notes  in  his  own  name.  He  was  a  person  "  in  whose 
name  a  contract  is  made  for  the  benefit  of  another."  Considerant  v.  Brisbane,  22 
N.  Y.  (8  Smith)  389. 

26.  When  the  cestui  que  trust  may  maintain  an  action.— Where 

a  trustee  refuses  to  do  so,  the  cestui  que  trust  may  maintain  an  action  to  compel 
him  to.  The  rule  of  equity,  that  where  a  trustee  refuses  to  commence  an  action 
which  the  interest  of  the  cestui  que  trust  requires  should  be  brought,  the  latter,  upon 
the  grouncUof  that  refusal,  may  maintain  an  action  in  his  own  name,  making  the 
trustee  a  party  defendant,  has  not  been  abolished  by  the  Ilevised  Statutes,  (1  Rev. 
Stat.  729,  §  60)  but  is  confirmed.  Miller  v.  Mainwaringy  Cro.  Car.  397  ;  Crabb's 
Real  Prop.  §  1300 ;  Griffm  v.  Ford,  1  Bosw.  123. 

§  7.  When  a  married  woman  is  a  party — actions  hy  and  against. 

When  a  married  woman  is  a  party,  her  husband  shall  be  joined 
with  her,  except  that : 

Ist.  When  the  action  concerns  her  separate  property  she  may 
sue  alone. 

2d.  When  the  action  is  between  herself  and  her  husband  she 
may  sue  or  be  sued  alone. 

From  §  114,  N.  Y.  Code.    J.  P. 

1.  Wife,  when  she  may  sue  alone. — The  Practice  Act  giycs  to  a  mar- 
ried woman  the  right  to  sue  without  her  husband,  where  the  action  concerns  her 
separate  estate.     Smider  y.  Wet)b,  3  Cal.  83. 

2.  The  Practice  Act  permits  the  wife  to  sue  alone  when  the  action  is  between 
herself  and  her  husband.  If  it  is  necessary  to  introduce  other  parties,  their  intro- 
duction cannot  afibct  her  rights.    Kashaw  v.  Kashaw,  3  Cal.  312. 

3.  In  the  exceptional  cases  mentioned  in  section  seven  of  the  Practice  Act,  the 
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statute  is  not  obligatory  on  the  wife  to  sue  or  defend  alone ;  it  confers  only  a  priy- 
ilece  which  in  many  cases  it  may  be  important  for  her  to  assert  for  the  protection 
of  Tier  interests,  and  in  the  exercise  of  which  the  fullest  liberty  should  be  accorded 
her.  When  the  action  concerns  her  separate  propert-v,  and  is  not  between  herself 
and  husband,  she  may  sue  with  or  without  him.  Van  Maren  v.  Johnson^  15  Cal. 
308. 

4.  When  the  action  concerns  the  separate  property,  she  may  seek  the  aid  of  the 
Court  with  or  without  the  aid  of  her  husband.    Id. 

5.  Where  the  wife  executed  and  delivered  to  defendant  a  deed  of  her  separate 
property  in  consideration  of  his  promise  to  pay  her  five  hundred  dollars,  and  sues 
lor  the  money,  alleging  that  it  has  not  been  paid,  and  that  she  has  never  consented, 
orally  or  in  writing,  that  her  husband  might  receive  or  use  it :  Held,  that  although 
his  misjoinder  as  plaintiff  is  not  ground  of  demurrer,  still,  if  the  money  lias  been 
paid  to  him,  that  fact  may  constitute  a  defense  to  the  action.  Kaya  v.  Phelan,  19 
Cal.  128. 

6.  A  husband  and  wife  cannot  maintain  an  action  in  their  joint  names  to  recover 
for  the  conversion  of  the  separate  property  of  the  wife.  The  wife  must  sue  alone. 
(Van  Sautv*s  PI.  99-105,  reviewing  Van  Buren  v.  Cockbumy  2  Code,  62 ;  Ingrakam 
T.  Baldwin,  12  Barb.  10;  Willis  v.  Underhill,  6  How.  Pr.  396  ;  Rusher  v.  Morris, 
9  Id.  266  ;  Howland  v.  Fort  Edward  Paper  Mill  Co.,  8  Id.  505,  512  ;  Brownson  v. 
Gifford,  8  Id.  389 ;  Smith  v.  Kearney,  9  Id.  466.)  Ackley  v.  Tarbox,  29  Barb. 
512. 

7.  An  action  by  a  married  woman  for  fraudulent  representations,  whereby  she 
was  induced  to  sell  lands  which  were  her  separate  property,  and  with  this  separate 
property  to  purchase  certain  worthless  stock,  is  properly  brought  by  her  alone 
under  section  one  hundred  and  fourteenth  of  the  Code.  Newhurg  v.  Garland,  31 
Barb.  121. 

8.  It  seems,  that  though  any  covenant  on  her  part  would  be  void,  yet  if  the 
lease  contained  such,  the  defendant,  being  a  wrong-doer,  could  take  no  advantage 
of  it.  Darby  v.  Callagkan,  16  N.  Y.  (2  E.  D.  Smith)  71 ;  7  Abbott's  Prac. 
522. 

9.  A  married  woman  may,  under  the  Acts  of  1848  and  1849,  (Laws  of  1848, 
307  ;  Laws  of  1849,  528)  take  a  lease  of  real  property;  and  where  she  has  taken 
possession  under  such  lease,  and  has  been  deprived  of  it  by  a  third  party,  she  may- 
maintain  an  action  against  him  to  recover  possession,  without  joining  her  husband. 
Id. 

10.  Wife,  when  she  cannot  sue  or  be  sued  alone.— The>law  which 

deprived  a  married  woman  of  the  right  to  make  contracts,  is  not  altered  by  the 
statute,  unless  in  respect  to  the  property  specified  by  it,  and  she  cannot  bring  suit 
in  her  own  name  upon  a  contract  which  she  was  not  authorized  by  the  statute  to 
make.    Snider  v.  Webb,  3  Cal.  83. 

11.  A/emme  covert  cannot  contract,  under  the  laws  of  this  State,  so  as  to  render 

her  liable  in  a  suit  at  law.    Rowe  v.  Kohle,  4  Cal.  285. 

12.  A  wife  cannot  sue  alone  to  recover  the  homestead ;  it  is  a  joint  estate,  with 

right  of  survivorship,  and  both  husband  and  wife  must  join  in  the  action.  Poole  v. 
Gerard,  6  Cal.  71. 

13.  The  wife  has  no  right  in  the  homestead,  independent  of  the  husband,  which 
she  can  enforce  against  his  consent.    She  cannot  maintain  a  suit  for  it  in  her 

individual  name.     Guiod  v.  Guiod,  14  Cal.  506. 

* 

14.  Prochein  ami  discarded- — The  object  of  the  act  is  to  take  away  the 
necessity  of  suing  by  prochein  ami,  and  being  a  remedial  statute,  must  be  bene- 
ficially construed.    Kaskaw  v.  Kashaw,  3  Cal.  312. 

15.  A  married  woman,  though  doing  business  on  her  own  account,  and  though 
her  husband  had  abandoned  her,  is  not  liable  in  a  mere  action  for  damages  for 

breach  of  contract.    Morgan  v.  Andrut,  18  How.  Pr.  371. 

16.  When  husband  and  wife  must  join.--A  wife  cannot  sue  alone 

to  recover  the  homestead ;  it  is  a  joint  estate  with  right  of  survivorship,  and  both 
husband  and  wife  must  join  in  the  action.    Poole  v.  Gerard,  6  Cal.  71. 

17.  When  the  homestead  was  claimed  by  the  husband  on  an  action  in  which  he 
was  alone  defendant,  to  foreclose  a  mortgage  made  by  him  alone  since  his  mar- 
riage, neither  the  rights  of  the  husband  or  wife  could  be  afiected  by  the  proceed- 
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ings  in  that  case,  the  wife  not  l)eing  a  party.    Legal  proceedings,  to  be  conclttsive 
against  either,  must  embrace  both.     Revalk  v.  Kraemer,  8  Cal.  66 ;  Van  Heynegom 
V.  KevcUkf  Id.  76 ;  Co(Jc  v.  Klink,  Id.  352 ;  Marks  v.  Marsh,  9  Id.  97 ;  Moss  v. 
Warner,  10  Id.  297. 

18.  In  an  action  against  the  husband  alone,  the  homestead  rigbt  cannot  be  de- 
termined.    Both  parties  must  be  before  the  Court.     Kraemer  v.  Kevalk,  8  Cal.  74. 

19.  Tlic  homestead  right  cannot  be  individually  asserted ;  both  parties  must  join. 
Cook  V.  AT/iwJt,  8  Cal.  347. 

20.  In  an  action  to  foreclose  a  mortgage  against  a  husband  where  the  defendant 
sets  up  the  right  of  homestead,  the  Court  should  order  the  wife  of  defendant  to  be 
brougnt  in  as  a  party,  as  no  decision  upon  the  question  of  homestead  can  be  con- 
clusive, either  upon  the  husband  or  the  wife,  unless  both  are  parties.    Markz  and 

Wife  V.  Marsh,  9  Cal.  96. 

21.  Where  suit  is  brought  in  the  name  of  the  husband  and  wife,  and  no  objec-* 
tion  is  made  to  the  joinder  of  the  wife,  and  judgment  is  obtained,  and  afterward 
defendant  executes  an  undertaking  on  appeal  to  the  husband  and  wife,  and  suit  is 
afterward  brought  on  the  undertaking  in  the  name  of  the  husband  and  wife :  IJddf 
that  the  defendants  are  concluded  by  the  acts  of  the  appellant,  and  that  the  wife  is 
properly  joined  in  the  suit  on  the  undertaking.  Tissot  and  Wife  v.  Darling f  9  Cal. 
278. 

22.  An  action  brought  by  the  husband  and  wife  against  a  steamer  for  breach  of 
a  contract  to  carry  the  wife  to  New  York  via  Nicaragua,  the  alleged  breach  con- 
sisting in  carrying  the  wife  to  Panama,  and  causing  her  detention  there  and  conse- 
Quent  illness  and  other  injuries,  though  based  on  a  contract,  sounds  in  tort,  and 
the  wife  is  a  proper  and  necessary  plaintiff.  Warner  and  Wife  v.  Steamship  Uncle 
Sam,  9  Cal.  697. 

23.  The  wife  is  a  proper  party  defendant  in  a  suit  to  foreclose  a  mortgage  exe- 
cuted upon  premises  claimed  as  a  homestead.  If  not  made  such  a  party,  she  may 
intervene,  or  by  permission  of  the  Court  be  allowed  to  file  a  separate  answer,  the 
plaintiff  having  the  liberty  to  amend  his  complaint  if  any  matters  are  set  up  in 
the  answer  wliich  he  might  wish  to  anticipate  by  fiirther  allegations.  Moss  v. 
Warner  and  Wife,  10  Cat  296. 

24.  Where  suit  is  brought  against  a  female  who  subsequently  marries,  her  hus- 
band must  be  made  codefendant.  But  this  should  be  done,  and  an  averment  of  the 
marriage  made,  by  a  supplemental  complaint,  and  not  by  an  amendment  to  the 
originiU.     Van  Maren  v.  Johnson,  15  Cal.  308. 

25.  In  an  action  by  the  wife  for  money,  which,  when  recovered,  will  be  her  sep- 
arate property,  subject  to  the  management  and  control  of  the  husband,  he  is  prop- 
erly joined  with  her  as  plaintiff,    la. 

26.  In  a  suit  to  foreclose  a  mortgage  executed  by  the  husband  to  plaintiff,  the 
wife  may  be  made  defendant  if  she  claim  the  premises  as  her  separate  property  by 
virtue  of  a  previous  conveyance  from  the  husband  to  her.  Bohner  v.  Ashenauer, 
17  Cal.  578. 

27.  Husband  and  wife  must  join  in  an  action  for  an  injury  done  to  the  person  of 
the  latter,  and  it  is  immaterial  that  the  injury  is  chargca  to  have  been  committed 
in  violation  of  a  contract.     Sheldon  v.  Steamer  Uncle  Sam,  18  Cal.  526. 

28.  In  an  ftction  brought  to  recover  the  purchase  money  of  a  lot  belonging  to  a 
married  woman  as  her  separate  property,  the  Imsband  may  join  with  her,  but  his 
nonjoinder  is  not  a  ground  for  demurrer.    Kaifs  v.  Phelan,  Oct.  1861. 

29.  Both  husband  and  wife  are  necessary  parties  to  an  action  for  a  tort  of  the 
wife  not  committed  in  the  presence  of  the  husband.  2  Kent's  Com.  149 ;  Marsh 
V.  Potter,  30  Barb.  506. 

30.  In  foreclosing  a  purchase  money  mortgage,  the  wife  of  the  mortgagor  is  a 
necessary  party.     Mille  v.  Van  Voorhies,  10  Abbott's  Pr.  152. 

31.  The  omission  to  make  such  wives  parties  to  the  foreclosure  constitutes  a 
defect  in  the  title,  which  discharges  a  purchaser  from  specific  performance.  Such 
a  defect  is  not  a  proper  subject  for  compensation.    Id, 

32.  When  husband  and  wife  cannot  be  joined.— A  defendant  in 

a  foreclosure  suit  cannot  object  that  his  wife,  who  joined  in  the  execution  of  the 
mortgage,  is  not  made  a  codefendant.    Powell  v.  Boss,  4  Cal.  197. 

33.  In  an  action  against  a  married  woman,  alleged  to  be  a  sole  trader  under  the 
Act  of  April,  1852,  on  a  contract  executed  by  her  as  such,  it  is  improper  to  join 
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her  husband  with  her  as  defendant,  and  a  complaint  so  drawn  is  demarrable. 
McKnne  v.  McGarvty,  6  Cal.  497. 

34.  In  an  action  brought  by  a  married  woman  concerning  property  belonging  to 
her  as  sole  trader,  andcr  the  Act  of  1852,  the  husband  need  not  be  joined.  Uutt- 
man  v.  Scannell,  7  Cal.  455. 

35.  Where  the  husband  and  wife  are  joined  as  plaintiils,  and  the  contract  sued  on 
and  set  forth  in  the  complaint  was  made  between  the  husband  only  and  the  defend- 
ants, the  name  of  the  wife  as  plaintiff  was  mere  surplusage,  and  not  a  defect  of 
parties  under  the  Code,  and  might  haye  been  stricken  out  on  notice,  if  insisted. 
Warner  and  Wife  v.  Steamship  Unde  Sam,  9  Cal.  697. 

36.  Husband  and  \«'ife  cannot  recoyer  jointly  in  an  action  by  them  ex  contractu 
for  the  breach  of  a  contract  made  with  defendant  for  the  transportation  of  the  wife 
from  San  Francisco  to  New  York.    Sheldon  v.  Steamship  Unde  Sam,  18  Cal.  526. 

37.  In  a  suit  for  damages  to  the  common  property,  the  wife  should  not  be  a 
party,  and  if  so  made  the  complaint  is  demurrable,    id, 

38.  But  if,  in  such  action,  no  demurrer  be  interposed,  and  if  the  &ct8  stated  and 
proyen  show  that  plaintiffs  are  entitled  to  relief  for  fraud  practiced  by  defendant, 
or  for  personal  injury  to  the  wife,  then  the  action  to  that  extent  is  well  brought, 
and  relief  will  not  be  denied  on  tiie  ground  that  the  same  facts  would  support  an 
action  on  the  contract  in  which  the  husband  alone  can  recoyer.    Id. 

39.  When  husband  must  sue  alone.— For  injury  effected  by  deceit  or 
otherwise,  to  the  common  property,  or  business  carried  on  by  means  of  the  com- 
mon property,  the  remedy  is  by  the  husband  alone,  without  the  wife.  Barrett  v. 
Tewhbury,  18  Cal.  334. 

40.  Husband  and  wife  cannot  recoyer  jointly  in  an  action  by  them  ex  contractu 
for  the  breach  of  a  contract  made  with  defendant  for  the  transportation  of  the  wife 
from  San  Francisco  to  New  York.    Sheldon  y.  Steamer  Unde  Sam,  18  Cal.  526. 

41 .  So,  where  plaintifis — ^husband  and  wife — bring  an  action  of  damages  for 
deoeft,  the  complaint  ayerring  in  effect  that  defendant's  wife  executed  a  deed  of  a 
certain  lot  to  plaintiffs,  who  paid  therefor  $3,000 — the  purchase  being  induced  by 
the  fraudulent  representations  of  defendant  that  his  wife's  title  was  perfect,  etc. — 
and  also  that  in  consequence  of  this  title  proying  worthless,  plaintiffs  lost  the  lot, 
with  yaluable  improyements  by  them  placed  thereon,  and  that  their  business  of 
hotel  keeping  conducted  thereon,  and  of  street  grading  connected  therewith,  was 
destroyed,  etc. :  Held,  that  demurrer  for  misjoinder  of  plaintiffs,  lies ;  that  the 
money  paid  for  the  lot,  the  lot  itself,  and  the  business,  are,  on  the  face  of  the  com- 
plaint, common  property,  there  being  no  ayerment  that  the  wife  had  any  separate 
interest  in  the  mone^  or  in  the  business.    Barrett  y.  Tewkdmry,  18  Cal.  334. 

42.  If  the  wife  is  miproperly  joined,  it  must  be  taken  adyantage  of  by  demurrer. 
TinU  V.  Throckmorton,  6  CaL  471. 

43.  Husband  and  wife,  as  plaintifib,  brought  two  actions  against  the  same 
defendant ;  one  on  a  contract  with  the  wife  to  pay  for  board  in  a  boarding-house 
kept  by  her,  and  claiming  that  the  amount  due  tne  wife  was  her  separate  property ; 
the  other  for  a  tort,  alleging  that  the  defendant  broke  and  entered  a  closet,  in  the 
possession  of  and  occupied  by  the  wife,  and  also  broke  and  entered  the  dwelling- 
house  occupied  by  the  wife,  and  forced  open  the  doors,  whereby  the  wife  was,  etc. : 
Held,  1.  That  these  causes  of  action  were  yested  in  the  husband  alone.  The  alle- 
gation that  the  demand  on  contract  was  the  wife's  separate  property,  was  incon- 
sistent with  the  legal  conclusion  from  the  facts  stated;  and  the  legal  injury,  in  the 
second  case,  was  to  the  husband  alone.  2.  That  the  misjoinder  of  the  wife  was 
ground  of  demurrer.  The  rule  that  a  misjoinder  of  plaintiffs  is  not  ground  of  de- 
murrer is  not  applicable  to  the  case  of  an  action  by  husband  and  wife,  which 
should  have  been  brought  by  the  husband  alone.  In  such  a  case  the  defect  cannot, 
as  in  other  cases,  be  obviated  at  the  trial  by  rendering  a  judgment  in  favor  of  the 

E roper  plaintiff,  and  against  one  improperly  joined ;  and  if  such  judgment  could 
e  given,  it  would  not  indemnify  the  defenduit  for  costs.    DunderdcSe  v.  Grumes, 
leHow.  Pr.R.  195. 

§  8.  j5^  htuband  and  wife  he  sited  together y  the  wife  may  defend. 

If  a  husband  and  wife  be  sued  together,  the  wife  may  defend  for 
her  own  right. 
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1 .  To  enable  her  to  defend  in  her  own  right,  she  most  possess  as  defendant  the 
rights  of  &femme  sole,  and  be  able  to  make  as  binding  admissions  in  writing  in  the 
action  as  other  parties.    Aldenon  v.  Bell,  9  Cal.  315. 

2.  Where  the  defense  of  the  wife  is  a  special  one,  she  can  defend  for  her  own 
right  as  well  when  saed  jointly  as  if  the  trial  was  separate.  Duprey  v.  Duprei/f  5 
Cal.  387. 

3.  When  the  wife  is  made  a  party  defendant  with  her  hasband,  it  is  no  ob- 
jection to  the  right  of  the  plaintiff  to  recover,  that  the  wife  was  denied  the  benefit 
of  a  separate  trial.    Duprey  y.  Duprey,  5  Cal.  387. 

4.  Wife  may  intervene. — The  wife  is  a  proper  party  defendant  in  a  suit 
to  foreclose  a  mortgage  executed  upon  premises  claimed  as  a  homestead.  If  not 
made  such  a  party,  she  may  intervene,  or  by  permission  of  the  Court,  be  allowed 
to  file  a  separate  answer,  the  plaintiff  having  tne  liberty  to  amend  his  complaint  if 
any  matters  are  set  up  in  the  answer  which  he  might  wish  to  anticipate  by  further 
allegations.    Mossy.  Warner  and  Wife,  10  Cal.  296. 

5.  Where  an  action  is  brought  to  foreclose  a  mortgage  upon  property  claimed 
as  a  homestead,  the  wife  of  the  mortgagor  is  a  necessary  party  to  a  Ml  adjudg- 
ment of  the  controversy,  and  should  m  allowed  to  intervene.  Sargent  v.  W  ilson, 
5  Cal.  504. 

6.  Judgment,  how  entered. — ^In  a  suit  against  husband  and  wife  for 
services  rendered  by  plaintiff  to  the  wife  before  her  marriage,  judgment  may  be 
entered  against  both  defendants,  with  a  direction  that  it  be  enforced  only  against 
the  separate  property  of  the  wife,  and  the  common  property  of  both.  Van  Maren 
y.  Johnson,  15  Cal.  308. 

§  9.  Infant  to  appear  hy  gwirdian. 

When  an  infant  is  a  party,  he  shall  appear  by  guardian,  who 
may  be  appointed  by  the  Court  in  which  the  action  is  prosecuted, 
or  by  a  Judge  thereof,  or  a  County  Judge. 

N.  Y.  Code,  §  U  5,  J.  P. 

1 .  Where  a  will  appoints  a  guardian,  there  is  no  necessity  for  the  issuance  of 
any  letters  of  guardiansliip  to  authorize  the  guardian  to  act.  The  guardian's  au- 
thority comes  directly  fix)m  the  will.    Norris  v.  Bains,  15  Cal.  255. 

2.  The  Court  has  no  right  to  appoint  a  guardian  ad  litem,  until  the  infant  is 
properly  brought  into  Court.     Giny  v.  Palmer,  9  Cal.  616. 

3.  Where  the  interest  of  the  minor  requires  it,  the  Court  in  which  an  action  is 
pending  will  appoint  a  guardian  ad  litem,  even  though  the  minor  may  have  a  gen- 
teral  guardian.     Grwifier  v.  Puymisol,  19  Cal.  629. 

4.  In  suit  for  partition  against  infants  who  appeared  byguardians  ad  litem,  and 
answered  denying  that  plaintiff  was  ovmer,  and  that  one  W.  was  of  a  portion,  and 
the  Court  rendered  a  decree  forever  barring  all  defendants  of  any  claim  to  tiie 

J>remises  :  Held,  said  decree  to  be  coram  nonjudice  and  void;  that  the  guardians  ad 
item  had  no  power  to  admit  away  W  their  answer  the  rights  of  the  infants,  and 
the  Court  had  no  power  to  give'efiect  to  such  admission,  as  it  is  a  matter  not 
within  the  scope  of  their  appointment,  or  the  purview  of  the  complaint.  Waterman 
v.  Laivrence,  19  Cal.  210. 

5.  Guai-dians  ad  litem  appointed  to  represent  an  infant  in  a  case  of  partition, 
have  power  to  defend  for  the  infant  solely  against  the  claim  set  up  for  partition  of 
the  common  estate ;  and  their  acts  beyond  this  special  limited  power  are  void.  Id, 

6.  It  seems  that  there  is  no  authonty  for  the  appointment  of  a  guardian  for  an 
infant  party  for  the  purposes  of  a  submission  of  a  controversy  without  action ;  and 
that  an  infant  has  no  power  to  consent  to  such  submission.  Fisher  v.  Stilson,  9 
Abbott's  Prac.  Rep.  33  and  505. 

§  10.   Ghiardiany  haw  appointed. 

The  guardian  shall  be  appomted  as  follows : 
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Ist.  When  the  infant  is  plaintiff,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years ;  or  if  under  that  age, 
upon  the  application  of  a  relative  or  fnend  of  the  infant. 

2d.    When  the  infant  is  defendant,  upon  the  application  of  the 

infisuit,  if  he  be  of  the  age  of  fourteen  years,  and  apply  within  ten 

days  after  the  service  of  the  summons  ;  if  he  be  under  the  age  of 

fourteen,  or  neglect  so  to  apply,  then  upon  the  application  of  any 

other  party  to  the  action,  or  of  a  relative  or  friend  of  the  infant. 
N.  Y.  116,  J.  P. 

^  1.  The  provisions  of  the  statute  relating  to  the  appointment  of  guardians  ad 
Uiem,  where  in&nts  are  parties,  only  apply  where  there  is  no  general  guardian,  or 
where  he  does  not  act.     Grm\fier  y.  Ptapniaol,  19  Cal.  629. 

2.  A  guardian  ad  litem  cannot  be  appointed  for  an  infant  over  fourteen  years  of 
age  without  the  infant's  consent.    8  Abbott's  Pr.  Rep.  44. 

3.  The  mother  of  a  married  in&nt,  against  whom  a  judgment  of  divorce  had 
been  obtained,  applied  to  the  Court  by  petition,  setting  forth  facts  tending  to  show 
ooUusion  by  the  parties  in  obtaining  the  divorce,  and  asked  to  be  appointed 
euardian  cm  litem  for  her  daughter,  and  to  have  the  judgment  opened :  Held,  that 
her  application  must  be  denied,  as  she  had  no  legal  interest  in  the  litigation ;  but 
that  it  was  the  duty  of  the  Court  to  direct  a  reference  to  ascertain  if  there  had 
been  any  coUusion.    Id. 

§  11.  Father  or  mother  may  maintain  action  for  injury  to 
child. 

A  father,  or  in  case  of  his  death  or  desertion  of  his  family,  the 
mother,  may  maintain  an  action  for  the  injury  or  death  of  a  child ; 
and  a  guardian  for  the  injury  or  death  of  his  ward. 

Voorh.  N.  Y.  Code,  82, 143,  d.  e.,  J.  P. 

§  12.   WJio  may  he  joined  as  plaintiffs. 

All  persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,  may  be  joined  as  plaintifis,  except 
when  otherwise  provided  in  this  act. 

N.  Y.  Code,  S  117,  J.  P.;  see  post,  i  621,  658,  659;  vide  Van  Sant.  Eq.  Pr.  p. 
74,  76. 

1.  Action  on  joint,  and  joint  and  several  contracts.— Where  a 

suit  is  brought  upon  a  bill  of  lading  to  the  plaintiff  jointly  with  another,  the  plaint- 
iff has  no  separate  cause  of  action.    Mayo  v.  Stamhurg,  3  Cal.  465. 

2.  Where  a  joint  contract  was  made  by  M.  and  C.  for  the  purchase  of  a  quantity 
of  flour  of  deKndants,  and  the  defendants  delivered  one  portion  of  the  flour  to  M. 
and  another  to  C.  on  their  respective  orders,  and  received  payment  from  them  sev- 
emllv,  and  settled  with  C,  and  then  cancelled  the  contract  with  regard  to  him, 
and  M.  afterwards  sued  for  damages  alleged  to  have  been  sustained  by  him  alone 
on  the  contract :  Hdd,  that  if  plaintiff  relied  upon  the  original  contract  between 
him  and  C,  and  the  defendants,  he  could  not  sue  without  joining  C.  in  the  action. 

McGilvery  v.  Moorhead^  3  Cal.  267. 

3.  Where  T.  and  C.  executed  a  joint  lease  to  L.,  to  certain  premises,  and  it  was 
specified  in  the  lease  that  twenty  dollars  rent  should  be  paid  to  T.  and  twenty  dol- 
lars to  C,  and  on  breach  of  the  terms  of  the  lease  on  the  part  of  the  lessee,  T.  and 
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C,  the  lessors,  brought  a  joint  sait  to  recover  the  rent  and  restitution  of  the  prem- 
ises :  Held,  that  there  was  no  misjoinder  of  parties  plaintiff.  Treat  and  Flower  y. 
Liddelly  10  Cal.  302. 

4.  The  defendants  agree  with  the  plaintiff  and  two  others  to  convey  to  them 
certain  real  property,  and  to  construct  a  road  from  and  exterior  to  the  bounds  of 
the  premises,  so  that  it  should  be  passable  within  twenty-five  days  from  date  of  the 
agreement,  and  should  be  completed  within  sixty  days.  The  defendants  conveyed 
the  premises,  but  failed  to  construct  the  road.  Some  time  af^er  the  breach,  the 
other  grantees  transferred  to  the  plaintiff  the  premises  and  all  the  privileges  and 
rights  which  they  purchased  and  received  of  the  defendants,  with  the  appurtenances, 
etc. :  Heldf  that  the  plaintiff  could  not  alone  maintain  an  action  for  the  breach. 
1.  The  contract  was  not  a  continuing  one,  but  the  breach  was  single  and  indivisi- 
ble, and  the  cause  of  action  complete,  and  entire  damages  recoverable  at  the  expira- 
tion of  the  sixty  days,  and  only  one  action  could  be  maintained.  BendemagU  v. 
Cocks,  19  Wend.  207  ;  Sedgwick  on  Damages,  224 ;  Shaffer  v.  Lee,  8  Barb.  420; 
Pool  V.  Pool,  1  Hill,  580;  Fish  v.  Fdle^,  6  Id.  521 ;  Shaffer  v.  Lee,  8  Barb.  412 ; 
Rovalton  v.  R.  and  W.  Turnpike  Co.,  14  Vt.  R.  311 ;  Masterton  v.  The  Mauor,  etc., 
of  Brooklyn,  7  Hill,  61 ;  Stuyvesamt  v.  The  Mayor,  etc.,  of  New  York,  11  Paige,  414. 

5.  SherifT. — The  Sheriff  who  levies  an  attachment  by  virtue  of  the  process  of 
the  Court,  has  not  the  right  of  property  in  the  debt,  and  cannot  maintain  an  action 
in  his  own  name  for  the  recovery  of  the  debt.    Sublette  v.  Melhado,  1  Cal.  105. 

6.  Promise  of  a  third  person,  when  plaintiff  may  sue  on.-~ 

Defendant  purchased  land  of  B.,  and  as  part  of  the  consideration,  agreed  to  pay 
certain  debts  of  B.  Neither  plaintiff  nor  tne  person  to  whom  the  debts  were  owing 
were  parties  to  this  agreement,  nor  (lid  they  assent  to  it,  or  attempt  to  connect 
themselves  with  the  transaction  prior  to  this  suit.  Plaintiff  is  holder  of  these 
debts,  and  seeks  to  recover  them  of  defendant :  Held,  that  plaintiff  cannot  main- 
tain the  action,  there  being  no  privity  between  the  parties,  no  novation  of  the 
indebtedness,  and  no  assent  to  the  transaction,  which  might  make  the  agreement 
an  equitable  assi^ment.    McLaren  v.  Hutchinson,  18  Cal.  80. 

7.  Defendant  oeing  indebted  to  E.  M.  Co.,  and  they  to  plaintiff,  all  parties 
agreed  that  defendant  should  pay  the  amount  of  his  indebtedness  to  the  Company 
to  the  plaintiff:  Held,  that  this  was  an  equitable  assignment  of  the  debt,  and  that 
the  only  mode  under  our  practice  in  which  the  assignment  can  be  enforced,  is  by 
action  m  the  name  of  the  assignee  to  recover  the  debt.  Wiggins  v.  McDonald,  18 
Cal.  126 ;  See  Lawrence  v.  Fox,  20  N.  Y.  R.  (6  Smith)  268 — a  leading  case. 

8.  Insurance  policy. — On  an  insurance  policy  containing  a  provision  that 
the  loss  is  payable  to  a  thini  party,  a  recovery  cannot  be  had  by  the  insured.  The 
cause  of  action  is  in  the  third  party,  to  whom  the  loss  is  payable.  Ripley  v. 
Astor  Ins.  Co.,  17  How.  Pr.  R.  444. 

9.  Auctioneer. — The  memorandum  of  a  sale  was  actually  signed  by  the  de- 
fendant, and  by  it  be  expressly  agreed  to  pay  the  auctioneer  the  fees  for  which  the 
suit  was  brought :  Hda,  that  whether  this  be  treated  as  a  stipulation  with  the 
owner  to  pay  the  auctioneer,  or  with  the  auctioneer  himself,  in  either  case  the  lat- 
ter might  sue  for  them  in  his  own  name.    Muller  v.  Maxwell,  2  Bosw.  359. 

10.  Heward* — ^An  agreement,  by  one  who  has  lost  property  by  fire  or  theft,  to 
pay  a  certain  sum  to  any  one  who  will  secure  the  arrest  and  conviction  of  the 
criminal,  is  not  a  nude  pact  ,*  but  may  be  enforced  by  a  person  performing  the 
service.    Ryer  v.  Stockwill,  14  Cal.  134. 

11.  Tax-payer, — When  a  tax-payer  may  be  plaintiff,  stated.    Jd.  33. 

12.  The  state. — An  action  upon  a  duty  due  by  an  auctioneer  to  the  State 
under  a  special  statute,  not  being  a  prosecution,  but  a  civil  action  for  the  recovery 
of  money  due  the  State,  is  properly  brought  in  the  name  of  the  State.  State  v. 
Poulterer,  16  Cal.  532.  In  the  absence  of  any  statute,  the  State  cannot  be  sued, 
and  a  judgment  against  her  is  erroneous.     I^he  People  v.  TcUmage,  6  Cal.  256. 

13.  Priest. — ^The  position  of  a  priest  who  appears  to  liave  charge  of  church 

property,  coupled  with  an  interest,  seems  to  be  nearly  analogous  to  ihat  of  a  sole 

* 
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corporation  in  England,  and  haB  power  to  sne  as  an  inseparable  incident  to  su(  h 
corporation.     Santillan  v.  Moses,  1  Cal.  94. 

14.  Penalty. — An  action  to  recover  a  penalty  for  a  violation  of  the  law  of 
1847)  concerning  the  pilotage  of  vessels  in  the  East  river,  at  Hell  Gate,  should  be 
prosecuted  in  the  name  of  master-warden  of  the  port  of  New  York,  and  not  in  the 
name  of  the  people  of  the  State.     The  People  v.  Deming^  1  Hill.  271. 

15.  Keli^OUS  Societies. — ^Previous  to  Mav,  1849,  there  existed  in  New 
York  three  mcorporated  associations  for  similar  objects,  viz :  the  American  Pro- 
testant Society,  whoso  object  was  to  diiTuse  through  the  United  States  the  prin- 
ciples of  the  Protestant  religion ;  the  Foreign  Evangelical  Society,  whose  object 
it  was  to  promote  the  moral  and  religious  welfare  of  the  inhabitants  of  foreign 
Christian  countries ;  and  the  Christian  Alliance,  whose  object  it  was  to  unite  the 
Christians  of  all  denominations  in  promoting  religious  freedom  and  knowledge  in 
Papal  countries.  These  associations  were  simultaneously  dissolved,  and  the  mem- 
bers of  them  associated  themselves  as  the  American  and  Foreign  Christian  Union, 
whose  object  was  declared  to  be  to  diffuse  religious  liberty  and  pure  Christianity, 
both  at  home  and  abroad,  where  a  corrupt  Christianity  exists.  The  defendant's 
testator,  who  died  shortly  before  the  union  of  these  societies,  bequeathed  a  legacy, 
to  be  paid  in  six  years  nom  his  decease,  to  the  person  who,  at  such  time,  sliould 
act  as  treasurer  of  American  Protestant  Society,  the  first  above  named :  Hddy  1. 
That  the  new  society  sufficiently  represented  the  other  to  be  entitled  to  the  legacy. 
2.  That  an  action  to  recover  it  must  be  brought  in  the  name  of  the  treasurer  of 
the  new  society,  he  being  the  real  party  in  interest.  De  Witt  v.  Chandlery  1 1  How. 
Pr.  R.  459. 

16.  An  action  was  brought  in  the  name  of  ''The  Trustees  of  the  Methodist 
Episcopal  Church  in  P.,"  against  one  who  was  a  member  of  the  Board  of  Trust- 
ees, for  taking  property  of  the  society  contrary  to  a  by-law  of  the  Board :  Heldy 
not  maintainable.  The  defendant  was  also  a  plaintiff,  which  is  fatal  to  an  action. 
Blaisdell  y.  Ladd,  14  N.  H.  129.  An  action  at  law  cannot  be  maintained  where 
the  same  peinson  is  one  of  the  trustees,  who  are  plaintiffs,  and  also  sole  defendant, 
or  one  of  several  defendants.  Aparty  can  have  no  right  of  action  against  himself, 
either  as  debtor  or  tort  feasor.  Trustees  of  Methodist  Episcopal  Church  in  PouLtney 
V.  Stewart,  27  Barb.  553. 

17.  The  trustees  of  a  religious  society  have  possession  and  custody  of  the  tem- 
poralities of  the  church,  whether  real  or  personal  estate,  and  are  the  proper  parties 
to  bring  an  action  for  any  injury  to  either.  Green  v.  Cady,  9  Wend.  414 ;  The 
People  V.  RunJde,  8  Johns.  364 ;  S.  C,  9  Id.  147.  And  the  action  being  actually 
brought  in  their  names,  it  is  no  answer  to  say  that  it  is  really  an  action  by  the  cor- 
poration.    Trustees  of  M.  E.  Church  in  Pomtney  v.  Stewart,  27  Barb.  553. 

18.  A  piece  of  land  was  conveyed  to  several  persons  by  name,  as  "trustees  of 
the  H.  Baptist  Society."  A  house  of  worship  was  erected  thereon  by  the  society, 
but  it  was  not  incorporated.  An  action  was  brought  by  persons  claiming  as  trust- 
ees of  the  society,  and  as  successors  to  those  who  were  named  in  the  grant,  to 
recover  possession  of  the  land :  Held,  that  the  plaintiffs  could  not  maintain  the 
action.  Only  the  original  grantees,  or  the  society  itself,  when  incorporated,  had 
any  rights  in  the  premises.  8  Johns.  385;  9  Id.  73;  1859,  Bundy  v.  Birdsall,  29 
Barb.  31. 

19.  To  a  suit  seeking  to  remove  the  present  trustees  of  a  corporation,  they  should 
be  parties.    Reid  v.  The  Evergreens,  21  How.  Pr.  R.  319. 

20.  Stockholders. — ^A  stockholder  whose  scrip  has  been  stolen  may  main- 
tain against  the  corporation,  and  a  person  who  holds  the  stolen  scrip,  an  action  to 
estabbsh  his  right  to  it.     Wells  v.  Smith,  7  Abbott's  Pr.  261. 

21.  CountieB. — Suit  brought  for  or  against  a  county,  shall  be  by  or  in  the 
name  of  such  county.    Statutes  of  1854,  p.  194;  Wood's  Dig.  p.  249,  Art.  1377. 

22.  A  county  u  a  corporation,  and  is  the  proper  party  plaintiff  to  object  to  a 
contract  made  by  the  Board  of  Supervisors  for  ouilding  a  jail.  Smith  v.  Myers, 
15  Cal.  33. 

23.  The  people  of  a  county  are  not  a  corporation,  nor  are  they  recognized  in  law 
as  capable  of  suing  or  being  sued.    Smith  v.  Myers,  15  Cal.  34. 

24.  Under  the  Act  of  April,  1854,  counties  have  the  right  of  prosecuting  and 
defending  actions  in  the  same  manner  as  individuals.  Placer  County  y.  Astin,  8 
Cal.  305. 
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25.  In  an  action  to  restrain  the  mayor  and  commonalty  of  a  city  from  granting 
certain  ferry  leases,  upon  the  ground  that  tliey  have  no  authority  to  make  leases, 
and  that  if  they  have,  they  are  making  the  same  in  a  manner  in  violation  of  the 
cliarter  of  the  city,  and  of  the  duties  imposed  on  them  as  a  municipal  corporation 
to  the  public  at  large,  the  people  are  the*  proper  parties  plaintiff  to  enforce  the 
remedy.  They  represent  the  general  pubUc — the  body  of  citizens  who  are  ag- 
grieved. An  individual  would  not  be  authorized  to  institute  the  action.  People 
V.  Mai/or,  etc.,  of  New  York,  32  £larb.  102. 

26.  The  people  not  being  the  individual  citizens  of  the  State,  but  the  aggregate 
body  of  the  public,  have  no  private  rights  to  protect,  and  are  not  a  proper  party  in 
an  action  by  owners  of  land  seeking  to  enjoin  the  construction  of  a  railroad  through 
the  streets  of  a  city.    People  r.  Law,  34  Barb.  494 ;  22  How.  Pr.  109. 

27.  But  in  such  an  action,  brought  on  the  ground  that  the  grant  by  the  Legisla- 
ture to  construct  such  a  road  is  the  grant  of  a  franchise  viuuable  in  itself  as  a 
property  right,  and  attempted  to  be  disposed  of  without  consideration,  or  for  an 
insufficient  consideration,  and  in  violation  of  the  provisions  of  the  city  charter,  the 
city  corporation  is  a  necessary  party.    Id. 

28.  Tenant  in  Common. — §  l.  All  persons  holding  as  tenants  in  common, 
ioint  tenants,  or  coparceners,  or  any  number  less  than  all,  may  jointly,  or  severally, 
bring  or  defend  any  civil  action  for  the  enforcement  or  protection  of  the  rights  of 
such  party.    Laws  of  1857,  p.  62. 

29.  A  tenant  in  common  of  lands,  employed  as  agent  by  special  agreement  be- 
tween himself  and  cotcnant  to  take  charge  of  the  land,  make  sales  thereof  at 
certain  prices — receiving  a  commission  of  five  per  cent,  on  sales — may  sue  his 
cotenant  for  the  services  rendered,  in  respect  to  the  land,  outside  of  selling  it. 
Thompson  v.  Salmon,  18  Cal.  632.  Actions  for  the  diversion  of  the  waters  of 
ditches  are  in  the  nature  of  actions  for  the  abatement  of  nuisance,  and  may  be  main- 
tained by  tenants  in  common  in  a  joint  action.  De  Johnson  v.  Septdveda,  5  Cal. 
151 ;  Parke  v.  Kilham,  8  Cal.  79. 

30.  It  seems  that  all  actions  at  common  law  to  enforce  the  rights  of  owners  or  ten- 
ants in  common,  where  one  of  them  has  died,  must  be  brought  in  the  name  of  the 
survivors  only.    Bucknam  v.  Brett,  13  Abbott's  Pr.  R.  119. 

31.  Dovisees. — The  devisees  in  remainder  of  premises,  out  of  which  rent 
issues,  may  maintain  a  joint  action  against  the  executor  of  the  life  tenant,  for  rent 
collected  by  him,  which  became  due  after  the  termination  of  the  life  estate.  Mar- 
shall v.  MoseUy,  21  N.  Y.  (7.  Smith)  280. 

32.  Trover. — ^All  the  parties  in  interest  should  join  in  an  action  of  trover. 
Whitney  v.  Stark,  8  Cal.  514. 

33.  Attorney. — ^An  attorney  in  fact  does  not  hold  the  character  of  trustee, 
and  is  not  a  necessary  party  to  a  suit,  to  represent  the  interest  of  the  principal. 
Powell  v.  Ross,  4  Cal.  197. 

34.  Partnershijp  creditors.— In  an  action  wherein  the  complaint  alleges 
a  purchase  by  the  detendant  of  a  firm's  property,  on  a  promise  to  prosecute  busi- 
ness for  a  year,  then  sell  it,  and  apply  the  proceeds  and  the  profits  of  such  business 
to  pay  all  of  said  firm's  creditors  equally,  all  the  creditors  of  the  firm  are  neces- 
sary parties.     Colgrove  v.  Talmadge,  6  Bosw.  R.  289. 

35.  Suits  by  and  against  partners. — ^Partners  cannot  sue  one  another 
for  any  of  the  business  or  tmdertakings  of  the  partnership.  This  can  only  be 
done  in  chancery  by  asking  for  a  dissolution  and  an  account.  Stone  v.  Fouse,  3 
Gal.  292. 

36.  One  party  cannot  sue  the  other  in  an  action  at  law.  The  remedy  is  by  bill 
in  equity  for  a  dissolution  and  an  account.  Bamstead  v.  Empire  Mining  Company, 
5  Cal.  299. 

37.  One  partner  cannot  sue  another  for  a  partnership  transaction,  without  pray- 
ing for  an  account  and  a  settlement  of  the  partnership  transactions.  Russell  v. 
Ford,  2  Cal.  86. 

38.  One  partner  cannot  sustain  an  action  against  his  copartner  for  the  delivery 
of  personal  property  belonging  to  the  partnership.    Buddof^y.  Carlisle,  2  Cal.  420. 
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§  13.   Who  may  he  joined  as  defendants, 

Ajolj  person  may  be  made  a  defendant  who  has,  or  claims,  an 
interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a  nec- 
essary party  to  a  complete  determination  or  settlement  of  the  ques- 
tion involved  therein. 

N.  y.  Code,  4  118 ;  see  posty  ^  527,  658,  659 ;  Van  Sant.  Eq.  Pr.  74,  76. 

ACTIONS  AT   COMMON   LAW. 

1.  General  rules  and  miscellaneous  decisions.— It  seems  that 

the  joinder  of  two  persons  as  codefendants  who  have  no  joint  interest  in  the  sub- 
ject matter  of  the  suit,  and  are  under  no  joint  liability,  will,  unless  the  mistake  be 
corrected  in  the  Court  below,  be  error.    Sterling  v.  Sanson,  7  Cal.  478. 

2.  The  fact  that  certain  parties  in  interest  are  numerous  and  unknown  is  a  suffi- 
cient excuse  for  not  joining  them  as  defendants.    Coe  v.  Backwitk,  10  Abbott's  Fr. 

296. 

3.  Although  some  of  the  parties  may  be  mere  accommodation  grantees  and  fic- 
titious depositaries  of  title,  still  they  have  a  right  to  be  heard  at  law  in  their  own 
defense,  before  Courts  of  Chancery  can  pronounce  definitely  on  their  claims. 

Knowies  v.  Incheg,  12  Cal.  212. 

4.  Where  property  was  seized  under  two  attachments,  and  it  was  claimed  by  a 
third  narty,  whereupon  both  attaching  creditors  indemnified  the  Sherifi^,  who  went 
on  and  sold  it,  and  paid  the  proceeds  to  the  first  attaching  creditor,  the  amount 
not  equaling  his  judgment,  and  afterwards  the  party  claiming  the  property  ob- 
tained judgment  against  the  Sherifi^  for  the  value  of  the  property :  JSTeldy  that  the 
recourse  must  be  bad  a^nst  the  first  attaching  creditor,  for  whose  benefit  the 
property  was  sold.  Davidson  v.  DaUaSy  8  Cal.  227.  As  in  that  case  the  attaching 
creditors  do  not  stand  in  the  position  of  joint  trespassers,  the  seizure  of  the  second 
being  subject  to  the  first.    7a. 

5.  Where  parties  employed  architects,  reputed  to  bo  skilled  in  their  profession, 
to  construct,  at  a  designated  point  on  a  creek,  a  dam,  or  embankment,  of  certain 
specific  dimensions,  capable  of  resisting  ail  floods  and  freshets  of  the  stream  for 
the  period  of  two  years,  and  to  deliver  it  completed  by  a  given  time,  and  before 
the  embankment  was  completed  it  was  broken  by  a  sudden  freshet,  and  a  large 
body  of  water,  confined  by  it,  rushed  down  the  channel  of  the  stream,  canying 
away  and  destroying  in  its  coun^  the  store  of  plaintifis,  with  their  stock  of  mer- 
chandise.    The  employers  exercised  no  supervision,  ^ve  no  directions,  furnished 

no  materials,  nor  had  they  accepted  the  w^ork.  Plaintifis  have  brought  suit  to 
recover  the  damage  sustained  by  them  against  the  employers  and  contractors : 
Hddy  that  the  latter  alone  were  liable.    Boswdl  v.  Lairdy  8  Cal.  469. 

6.  The  relation  of  the  parties  is  that  of  independent  contractors.  The  relation 
of  master  and  servant,  or  superior  and  subordinate,  did  not  exist  between  them, 

and  therefore  the  doctrine  respondeat  superior  does  not  apply  to  the  case.    Id. 

7.  One  action  for  damages  may  be  brought  against  several  defendants  for  an 
injory  single  in  its  nature,  caused  by  their  concurrent  acts ;  e.  g.y  against  two  rail- 
road companies  for  injury  by  a  collision  between  their  respective  trains  ;  and  a 

joint  judgment  is  not  improper  if  both  are  shown  to  be  liable.  Colegrove  v. 
The  Harlem  and  New  Haven  R,  R,  Companies,  6  Duer,  382. 

8.  The  provision  of  section  two  hundred  and  seventy-four,  that  the  judgment 
may  determine  the  rights  of  the  parties  on  each  side  between  themselves,  is  to  be 
taken  in  connection  with  that  of  section  one  hundred  and  eighteen,  that  any  per- 
son may  be  made  a  defendant  who  has  or  claims  an  interest  in  the  controversy  ad- 
verse to  the  plaintiff,  or  who  is  a  necessary  party  to  a  complete  determination  of 
the  questions  involved  therein ;  and  it  is  only  in  those  cases,  and  in  the  manner  in 
which  the  conflicting  claims  of  codefendants  could  be  settled  in  the  action,  accord- 
ing to  the  practice  of  the  Court  of  Chancery,  that  they  can  be  settled  under  the 

code.     Wells  V.  Smithy  7  Abbott's  Pr.  R.  261. 

9.  Where  several  have  several  interests  in  a  fund,  although  the  proportion  of  their 
respective  shares  is  fi^ed,  all  must  be  made  parties  to  an  action  by  any  one  for 
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his  share,  if  an  accounting  is  necessary  to  be  had  to  establish  the  amonnt  of  the 
ftind.     Hallet  v.  Uallet,  2  Paige,  19  ;  thsan  v.  Chamberlin,  6  Duer,  691. 

10.  The  complaint  in  a  creditor's  action  alleged  that  the  judgment  debtor  had 
made  a  fraudulent  general  assignment,  with  intent  to  hinder  and  delay  his  credit- 
ors, and  that  the  assignee  was  guilty  of  a  breach  of  faith  in  the  management  of 
the  assets,  and  sought  to  set  aside  the  assignment,  and  render  the  assignee  person- 
ally liable.  It  also  alleged  that  the  debtor  had,  at  yarious  times,  made  several 
other  conveyances,  in  fraud  of  creditors,  to  various  persons  made  defendants  in 
the  action,  which  it  also  sought  to  have  set  aside :  /7e/a,  that  these  facts  constituted 
but  one  cause  of  action,  and  were  properly  set  forth  in  one  cpmplaint.  Though 
there  be  no  privity  between  the  several  transferers  in  such  case,  there  is  a  privity 
between  eacn  of  them  and  the  debtor,  which  makes  it  proper  to  join  them  all  as 
defendants  in  an  action  to  reach  the  property  of  that  debtor.  Reed  v.  Stryker,  12 
Abbott's  Pr.  R.  47. 

11.  Where,  in  an  action  for  fraud  and  deceit  for  the  sale  of  stock,  it  appeared 
that  defendant  sold  the  stock  through  H.,  as  his  agent,  and  that  the  stock  purchased 
by  plaintiff  through  H.  was  in  fact  purchased  by  defendant,  and  that  the  land  con- 
veyed by  plaintiff  in  payment  was  received  by  H.  for  defendant,  and  subsequently, 
and  before  the  suit,  conveyed  to  the  latter :  Held,  that  H.  was  not  a  necessary 
party.     Newberry  v.  Garland,  31  Barb.  121. 

12.  Where  a  party  rents  property  from  another,  and  there  are  adverse  claims  to 
the  rent,  he  should  nle  his  bill  against  all  adverse  claimants  therefor,  and  offer  to 
pay  the  rents  into  Court  to  abide  the  ultimate  decision  as  to  the  party  entitled  to 
them.     McDeviU  v.  Sullivan,  8  Cal.  592. 

13.  The  holder  of  a  note,  holding  also  collateral  securities  as  a  pledge  for  its 
payment,  assigned  the  securities  to  a  third  party :  Held,  that  the  holder  of  the 
note,  as  well  as  such  assignee  of  the  securities,  was  a  necessary  party  to  the  debt- 
or's action  for  an  accounting.    Lewis  v.  Vamum,  12  Abbott's  Pr.  305. 

14.  Nonresident  joint  debtors  need  not  be  joined.— In  an  action 

against  joint  debtors,  some  of  whom  are  nonresidents,  the  nonresidents  need  not 
be  joined,  unless  they  have  property  in  this  State.  1  B.  &  Adol.  398,  1859; 
Brown  v.  Birdsall,  29  Barb.  549. 

15.  Assignor,  when  a  necessary  defendant.— It  seems  that  where 

a  bond  has  been  assigned  as  collateral  security  for  a  debt — ^the  assignment  to  be 
void  when  the  debt  is  paid — ^the  assignor  is  a  necessary  party  to  an  action  brought 
by  the  assignee  upon  the  bond.  Code,  §§  117,  118,  122,  1859;  Western  Bank  v. 
Sherwood,  29  Barb.  383,  387. 

16.  Counties. — At  common  law  an  action  did  not  lie  against  a  county,  and 
this  was  the  law  of  this  State  until  the  eighteenth  of  May,  1854.  The  law  passed 
May  1st,  1854,  exempting  the  property  of  counties  from  a  forced  sale  under  exe- 
cution, did  not  affect  the  obligation  of  plaintiff's  contract  with  the  county,  for  it 
was  but  an  affirmance  of  the  common  law.  Oilman  v.  Contra  Costa  County,  8 
Cal.  52. 

17.  The  people  of  a  county  are  not  a  corporation,  nor  can  they  sue  or  be  sued. 
Smith  V.  Myers,  15  Cal.  33. 

18.  Boards  of  Supervisors  cannot  be  sued  in  their  official  character,  in  ordinary 
common  law  actions,  for  claims  against  the  public,  county  or  village  they  repre- 
sent, without  express  statutory  pro%ision.  bastings  v.  (Jity  and  County  of  San 
Francisco,  18  Cal.  49. 

19.  The  statute  providing  that  no  person  shall  sue  a  county  for  any  demand, 
unless  the  claim  has  first  been  presented  to  the  Board  of  Supervisors,  and  been  by 
them  rejected,  applies  as  well  to  actions  arising  out  of  tort  as  upon  contract.  Mc' 
Cann  v.  Sierra  County,  7  Cal.  121. 

20.  Suits  brought  TOr  or  against  a  county  shall  be  by  or  in  the  name  of  such 
county.  Stat.  1854,  194;  Wood's  Dig.  249,  art.  1377.  So  where  the  grounds  of 
relief  are  based  upon  the  abuse  of  power  by  the  city  corporation,  its  agents  or 
servants,  the  parties  whose  action  is  impeached  are  necessary  parties.    Id. 

21.  A  statute  having  been  enacted  granting  to  individuals  tne  right  to  construct 
a  railroad  in  the  streets  of  New  York  city,  the  fee  whereof  belongs  to  the  corpora- 
tion of  the  city,  an  action  was  brought  by  the  people  of  the  State  and  individuals 


§13] 


CIVIL  ACTIONS  AND  PARTIES  THERETO.  27 


owning  lots  upon  such  streets,  to  enjoin  the  construction  of  the  road,  on  the 
ground  of  the  invalidity  of  the  statute :  Held,  that  the  corporation  were  not  proper 
parties  defendant,  it  not  being  shown  that  their  interests  were  adverse  to  the  plamt- 
ifib.     People  v.  Mayor,  etc.,  of  New  York,  20  How.  Pr.  244 ;  see  No.  23,  et  seq. 

ACTIONS  IN  EQUITY. 

22.  Attorney  at  law. — Where  an  attorney  is  charged  with  being  a  party  to 
a  fraud  in  obtaining  a  judgment  for  his  client,  in  a  suit  brought  to  set  aside  the 
judgment,  he  may  be  properly  joined  with  his  client  as  defendant.  Crane  v. 
Hirskfdder,  17  Cal.  467. 

23.  Bill  for  an  injunction. — In  a  bill  to  enjoin  the  issuance  of  bonds  of 
the  citT  and  county  of  San  Francisco  by  the  Fund  Commissioners  created  by  the 
Act  oi  April  20th,  1858,  for  the  claims  approved  by  the  Board  of  Examiners,  it  is 
necessary  that  some  of  the  persons  to  whom  the  bonds  are  to  be  issued  should  be 
parties  to  the  action.    Ifutaiinson  v.  Burr,  12  Cal.  103. 

24.  In  an  action  to  restrain  the  issuance  of  bonds  by  an  incorporated  company, 
the  persons  to  whom  the  bonds  arc  to  be  issued  are  necessary  parties  to  such  action. 
Patterson  v.  Yuba  County,  12  Cal.  105. 

25.  It  would  also  be  a  fatal  objection  to  a  bill  in  equity  by  defendant,  to  set 
aside  the  patent  in  this  case  for  fraud  in  its  procurement,  that  Fremont,  the  pat- 
entee, is  not  a  party.  He  would  be  a  necessary  party  to  any  proceeding  to  avoid 
or  set  aside  his  patent,  on  the  ground  that  it  was  issued  through  fraud  or  misrep- 
resentation. His  rights  cannot  be  determined  or  impaired  in  any  side  suit  between 
third  parties.    Bidale  Boggs  v.  Merced  Mining  Co.,  14  Cal.  279. 

26.  Bill  to  quiet  title. — The  plaintiff  filed  her  bill  to  remove  a  cloud  upon 
her  title  to  land,  created  by  her  husband^s  deed  to  one  of  the  defendants,  and  she 
joined  in  the  bill  three  other  defendants,  one  of  whom  had  bought  a  portion  of  the 
land  from  the  plaintiff  and  her  husband,  and  two  of  whom  held  a  mortgage  upon 
the  property  executed  by  them  :  Held,  that  the  latter  were  unnecessary  parties,  as 
the  grantee  in  the  deed,  and  those  claiming  under  him,  were  the  only  parties  neces- 

to  the  complete  adjudication  of  the  case.    Peralta  v.  Simon,  5  Cal.  313. 


27.  Bill  to  compel  the  execution  of  a  trust.— Where  the  complaint 
charged  that  A  was  indebted  to  plaintiff,  and  had  conveyed  his  property  to  B  to 
be  disposed  of  for  his  benefit,  and  had  drawn  an  order  in  favor  of  plaintiff  on  B, 
who  had  accepted  it,  and  further  charged  that  B  had  subsequently  reconveyed  a 
portion  of  the  property  to  A,  without  consideration,  praying  that  B  be  compelled 
to  execute  the  trust  in  favor  of  plaintiff:  Held,  that  A  was  a  proper  and  necessary 
party  to  the  action.    Lucas,  Turner  4r  Co.  v.  Payne,  7  Cal.  92. 

28.  Arbitrators. — In  an  action  to  set  aside  an  award,  it  never  was  proper  to 
join  the  arbitrators  as  defendants,  unless  they  were  charged  with  fraud  or  gross 
misconduct,  and  a  discovery  sought  from  them.  Story's  £q.  Jar.  §4  1498,  1500 ; 
Story's  Eq.  PI.  ^  232 ;  8  How.  (U.  S.)  134 ;  Knowlton  v.  Michlea,  29  Barb.  465. 
Query:  Whether,  under  the  Code,  the  arbitrators  can  in  any  case  be  necessary 
parties.    Id. 

29.  Bill  to  set  aside  liens  by  judgment,  &c.,  for  fraud.— Where 

sereral  judgment  creditors,  claiming  under  difierent  judgments  against  the  same 
debtor,  join  in  a  suit  to  set  aside  various  liens,  by  judgment  and  by  assignment  of 
propertv,  for  fraud,  and  to  have  the  property  applied  to  the  payment  of  the  plaint- 
iff's deSts,  they  may  join  as  defendants  with  the  judgment  debtor  all  persons  hav- 
ing liens  or  conveyances  bv  which  they  claim  different  portions  of  the  debtor's 
property,  notwithstanding  they  received  the  property  in  separate  and  distinct  par- 
cels ana  at  different  times,  and  each  claims  to  hold  the  portion  in  his  hands  by 
Tirtoe  of  a  separate  lien  or  conveyance.    Morton  v.  West,  33  Barb.  30. 

30.  Spurious  stock. — In  an  action  by  a  corporation  whoso  agents  have 
itsaed  spuriouB  stock,  brought  against  the  holders  of  such  stock,  and  seeking  to 
have  the  same  declared  void,  the  holders  of  genuine  stock  are  not  proper  parties. 
New  York  ^  New  Haven  R,  R,  Co,  v.  Schuyler,  8  Abbott's  Pr.  239. 
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31.  In  proceedings  in  insolvency • — Any  creditor  of  an  innolveni 
debtor  has  the  rig;ht  to  t>e  made  a  party  for  the  purpose  of  opposing  the  dis- 
charge, or  obtaining  his  proportion  of  the  assets,  whether  he  be  named  in  the 
assignment  or  not.    Lambert  y.  Slade,  4  Cal.  337. 

PABTNEBS,  LIABILITY  OF. 

32.  A  consignment  of  merchandise  was  made  to  defendants  as  partners ;  after 
the  dissolution  of  the  partnership,  two  sales  of  a  portion  of  the  merchandise  were 
made— one  by  each  partner,  wno  severally  received  the  money :  Hetd^  that  the 
partnership  continued  for  the  purpose  of  fulfilling  engagements,  and  the  defend- 
ants were  jointly  liable.    Johnson  v.  Totten^  3  Cal.  343. 

33.  The  plaintiff  consigned  goods  to  McL.,  who  sold  them  and  received  the  pro- 
ceeds. McL.  was  the  partner  of  a  firm,  (and  one  of  the  defendants)  which  being 
in  want  of  funds  proposed  to  another  partner,  B.,  (also  a  defendant)  to  loan  the 
money  of  plaintiff,  in  his  hands,  for  the  purposes  of  the  firm,  to  be  repaid  when 
funds  of  the  firm  could  be  had ;  which  was  consented  to,  and  the  money  advanced 
under  this  arrangement.  The  firm  was  sued  for  the  money  so  loaned :  Hdd,  that 
there  was  no  privity  between  the  plaintiff  and  defendants  on  which  to  establish  the 
relation  of  debtor  and  creditor ;  tnat  McL.,  as  agent  of  plaintiff,  had  no  authority 
to  loan  the  money  to  the  defendants,  and  it  can  only  be  regarded  as  an  advance  by 
one  partner  to  the  partnership  concern,  for  which  they  are  liable  to  him,  and  that 
McL.  alone  is  liable  to  plaintiff.    Evans  v.  Bidleman,  3  Cal.  435. 

34.  Where  the  plaintiff  had  no  knowledge,  until  the  trial,  that  a  third  party  was 
a  secret  pai-tner  of  the  defendant,  the  nonjoinder  of  such  third  party  cannot  be 
objected  to  by  the  defendant.     Tomlinson  v.  Spencer,  5  Cal.  291. 

35.  The  plaintiff  alleged  that  Hull  &  Co.  were  indebted  to  him,  but  failed  to 
prove  that  there  were  others  in  company  with  Hull  in  the  transaction :  Held,  that 
the  words  *'  and  company  "  might  be  treated  as  surplusage,  and  the  action  proceed 
as  against  Hull  alone,    mtdliken  v.  Htdl,  5  Cal.  245. 

36.  A  &  B  were  in  partnership.  B  took  forcible  possession  of  the  partnership 
property  and  sold  it  to  C  &  D  :  Held,  that  A  cannot  maintain  an  action  for  the 
partncrahip  property  and  profits  against  B,  C  and  D.   Mason  v.  Tipton,  4  Cal.  276. 

37.  The  personal  representative  of  a  deceased  partner  cannot  be  joined  as  defend- 
ant with  a  surviving  partner  in  an  action  for  a  partnership  debt,  where  the  complaint 
does  not  show  the  plaintiff's  inability  to  collect  from  the  survivor.  Such  a  com- 
plaint is  bad  as  against  the  representative  on  his  separate  demurrer,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  against  him. 
Voorhies  v.  CMds,  17  N.  Y.  (3  E.  P.  Smith)  R.  354. 

38.  The  creditors  of  a  firm  having  secret  partners  have  the  right,  but  are  not 
compelled,  to  join  such  partners  as  defendants  in  an  action  against  the  firm.  1  B. 
&  Adol.  398,  1859  ;  Brown  v.  BirdsaU,  29  Barb.  549. 

39.  In  an  action  against  partners,  a  dormant  partner,  unknown  to  the  plaintiff 
at  the  time  of  the  making  or  the  contract,  need  not  be  joined  as  defendant,  although 
he  was  known  to  the  plaintiff  before  the  commencement  of  the  action.  A".  Y,  Dry 
Dock  Co.  V.  TreadweU,  19  Wend.  525  ;  Clarkson  v.  Carter,  3  Cow.  84  ;  Clark  v. 
Miller,  4  Id.  628;  Mitchell  v.  Dall,  2  Har.  &  Gill.  159,  171  ;  Hxirlbert  v.  Post,  1 
Bosw.  28. 

§  14.  Parties  in  interest^  when  to  he  joined.  When  one  or 
more  may  sue  or  defend  for  the  whole. 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 
shall  be  joined  as  plaintifis  or  defendants  ;  but  if  the  consent  of  any 
one  who  should  have  been  joined  as  plaintiflf  cannot  be  obtained,  he 
may  be  made  a  defendant,  the  reason  thereof  being  stated  in  the 
complaint ;  and  when  the  question  is  one  of  a  common  or  general 
interest,  of  many  persons,  or  when  the  parties  are  numerous,  and 
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it  IS  impracticable  to  bring  them  all  before  the  Court,  one  or  more 
may  sue  or  defend  for  the  benefit  of  all. 

N.  Y.  Code,  §  119,  J.  p. ;  Van  Sant.  Eq.  PI.  76-80. 

1 .  The  fourteenth  section  of  the  Practice  Act  was  intended  to  apply  to  suits  in 
equity,  and  not  to  actions  at  law.    Andreics  v.  Mokelumne  Hill  Co.,  7  Cal.  330. 

2.  The  rule  requiring  all  persons  materially  interested  to  be  made  parties  to  a 
suit  is  dispensed  with,  when  it  is  impracticable  or  very  inconvenient,  as  in  cases  of 
joint  associations  composed  of  numerous  individuals.  Gorman  v.  Russell,  14  Cal. 
531  ;    Van  Schmidt  v.  Huntington,  I  Cal.  55. 

3.  When  one  partner  sues  for  an  injury  to  the  partnership  property,  and  makes 
his  copartner  a  defendant  for  want  of  his  consent  to  join  as  plaintijBT.'^thc  recovery 
most  be  entire  for  the  whole  injury.  Qitery :  Whether  such  nomoinder  of  parties 
plaintiff  is  permissible.  Nightingale  v.  Scanneli,  6  Cal.  506.  The  law  will  not 
tolerate  a  division  of  a  joint  right  of  action  into  several  actions.    Id. 

4.  In  an  action  upon  a  bond  or  written  undertaking,  there  can  be  no  constructive 
parties  jointly  liable  with  the  proper  obligors.    Lin&ay  v.  Flinket,  4  Cal.  88. 

5.  All  the  parties  having  a  part  interest  in  the  subject  matter  should  be  joined 
as  plaintiffs,  but  the  defect  must  be  taken  advantage  of  by  answer  or  apportion- 
ment of  damages,  where  it  does  not  appear  on  the  face  of  the  complaint.  Whit- 
ney v.  Stark,  8  Cal.  514  ;  6  Bosw.  625. 

6.  Where  four  of  the  trustees  of  a  private  corporation,  owning  sufficient  stock 
to  control  its  business,  conduct  the  business  in  a  grossly  negligent  manner,  sys- 
tematically disregarding  the  by-laws,  keeping  no  account  of  receipts  and  expendi- 
tures, failmg  to  pay  their  own  assessments  without  any  excuse  :  Held,  that  a  stock- 
holder may  sue  m  equity  for  an  account,  making  the  corporation  and  said  trustees 
alone  parties — ^no  objection  being  taken  that  aU  the  stockholders  were  not  parties 
— and  the  trustees  will  be  compelled  to  make  good  any  loss  occasioned  by  their 
gross  negligence  or  willful  misconduct.    Neall  v.  Hill,  16  Cal.  145. 

7.  If  a  new  action  by  the  defendants  in  a  judgment  can  be  maintained  to  declare 
Toid  the  judgment,  (4  How.  Pr.  350;  8  Id.  416)  it  cannot  be  without  joining,  as 
plaintiff  or  defendants,  all  the  defendants  in  the  judgment.  They  would  be  nec- 
essary parties  if  the  action  were  maintainable.  Bowers  v.  Talbnadge,  16  How. 
325. 

8.  Section  one  hundred  and  nineteen  of  the  Code,  which  provides  that  one  or 
more  may  sue  or  defend  for  the  benefit  of  the  whole,  does  not  apply  to  the  case 
where  the  right  to  assert  or  protect  which  the  suit  is  brought  is  not  one  which 
exists  against  them  all,  or  the  obligation,  which  it  is  sought  to  enforce,  is  not  com- 
mon to  all.  Thus,  where  the  complaint  showed  that  there  were  several  kinds  or 
classes  of  bonds  issued  by  the  corporation  defendant,  and  that  these  bonds  were 
held  by  persons  who  had  received  them  for  dilBTerent  considerations  and  under 
various  circumstances,  and  alleged  in  respect  to  the  sole  defendant  prosecuted 
with  the  corporation,  that  he  was  probably  the  largest  holder  of  such  bonds  as  are 
without  consideration,  or  otherwise  invalid,  and  that  he  was  made  a  party  as  rep- 
resenting that  class  of  persons :  Held,  that  the  suit  was  defective  for  want  of  the 
others  as  parties.  These  various  bondholders  could  not  be  bound  by  a  judgment 
to  which  they  were  not  parties,  merely  because  the  person  who  was  made  a  defend- 
ant was  a  holder  of  bonds  which  were  invalid  for  some  of  the  various  causes  af- 
fecting them  to  a  greater  or  less  extent.    Reid  v.  The  Evergreens,  21  How.  319. 

9.  The  complaint  alleged  that  the  plaintiffs  and  one  o^  the  defendants  were  a 
copartnership,  and  the  defendants  were  another  copartnership ;  that  the  latter  firm 
was  indebted  to  the  former  firm  on  an  account  stated,  on  which  it  demanded  a  re- 
covery ;  and  that  the  reason  whv  the  defendant,  who  was  a  member  of  both  firms, 
WIS  made  defendant  only,  was  that  he  had  refused  to  join  as  plaintiff:  Hdd,  that 
the  action  was  maintainable.  1.  Under  the  Code  it  is  no  objection  that  one  of  the 
parties  was  a  member  of  both  firms.  It  is  enough  in  such  case  that  the  proper 
parties  are  before  the  Court,  whether  as  plaintiffs  or  defendants,  to  enable  it  to  pro- 
nounce judgment  according  to  the  facts.  Cole  v.  Reynolds,  4  £.  D.  Smith  (18  N. 
Y.)  75 ;  BShop  v.  Edmiston,  13  Abb.  346. 

10.  Where  the  owners  of  a  vessel  were  parties  united  in  interest  within  the 
meaning  of  section  one  hundred  and  nineteen  of  the  Code :  Held,  that  all  should 
join  as  plaintiffi  in  the  prosecution  of  a  demand  growing  out  of  such  ownership. 
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The  plaiutifiB  in  tliis  case  not  having  taken  the  requisite  steps,  under  section  one 
hundred  and  nineteen,  to  make  one  of  them  a  defendant  in  the  action,  held  that 
they  could  not  make  one  of  the  part  owners  a  party  defendant,  and  omit  to  join 
him  afl  a  party  plaintiff  with  themselves.    Bishop  v.  Edmiston,  13  Abbott,  346. 

§  15.  One  action  may  include  different  parties  on  obligations ^  etc. 

Persons  severally  liable  upon  the  same  obligation  or  instrument, 
including  the  parties  to  bills  of  exchange  and  promissory  notes,  and 
sureties  on  the  same  or  separate  instruments,  may  all  or  any  of 
them  be  included  in  the  same  action,  at  the  option  of  the  plaintiff. 

N.  Y.  Code,  §  120,  J.  P. ;  Van  Sant.  PI.  169. 

1 .  This  section  is  in  derogation  of  the  old  rule  of  common  law,  that  one  or  all, 
and  not  any  intermediate  number,  may  be  sued.    Steams  v.  Aguirre,  6  Cal.  183. 

2.  In  all  cases  of  joint  and  several  contracts  the  plaintiff  may  elect  whether  he 
will  sue  the  defendants  severally  or  jointly.    Id.  176. 

3.  To  create  a  several  liability  express  words  are  decessarv.  Brady  v.  ReynoldSy 
13  Cal.  31. 

4.  Where  a  promissory  not«  was  made  payable  to  S.,  and  previously  to  its  de- 
livery to  the  payee,  was  mdorsed  for  the  accommodation  of  the  maker  by  H.  and 
brother  and  defendant,  upon  an  agreement  of  the  indorsers  with  each  other  that 
each  would  become  surety  if  the  other  would :  Hddj  that  the  indorsers  were  guar> 
antors,  and  were  jointly  and  not  severally  liable  in  a  suit  by  tlie  payee,  or  a  third 
person  taking  the  note  after  maturity.    Id,  , 

5.  Where  a  Sheriff  seizes  goods  on  two  attachments  in  behalf  of  different 
plaintiffs,  and  the  property  being  claimed  by  a  third  person,  the  plaintiffs  in  the 
attachment  suits  execute  to  the  Sheriff  separate  indemnifying  bonds,  there  is  no 
joint  liability  between  the  plaintiffs  to  the  Sheriff.  Kacli  bond  must  be  sued  on 
as  an  independent  obligation.     White  v.  Fratt,  13  Cal.  521. 

6.  Under  section  one  hundred  and  twenty  of  the  Code  of  Procedure,  which  pro- 
vides tliat  persons  severally  liable  upon  the  same  obligation  or  instrument,  includ- 
ing the  parties  to  bills  of  exchange  and  pro\nissorv  notes,  may  all  or  any  of  them 
be  included  in  the  same  action,  at  the  option  of  the  plaintiff.  A  joint  action  lies 
against  a  lessor  and  a  surety,  who  is  a  party  to  the  lease  and  therein  guaranties 
the  performance  of  the  lessor's  covenants.     Chamian  v.  Plass,  23  N.  Y.  286. 

7.  A  joint  action  lies  under  section  one  hundred  and  twenty  of  the  Code  against 
a  lessor  and  one  who  is  a  party  to  the  lease,  and  therein  guaranties  the  perform- 
ance of  the  lessor's  covenants.    Id. 

§  16.  Action  J  when  not  to  abate  by  deaths  marriage  or  other 
disability. 

An  action  shall  not  abate  by  the  death  or  other  disability  of  a 
party ;  or  by  the  transfer  of  any  interest  therein,  if  the  cause  of 
action  survive  or  continue.  In  case  of  the  death  or  other  disability 
of  a  party,  the  Court  on  motion  may  allow  the  action  to  be  contin- 
ued by  or  against  his  representative  or  successor  in  interest.  In 
case  of  any  other  transfer  of  interest,  the  action  may  be  continued 
in  the  name  of  the  original  party,  or  the  Court  may  allow  the  per- 
son to  whom  the  transfer  is  made  te  be  substituted  in  the  action. 

N.  Y.  Code,  S  121,  J.  P. 
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1.  The  sixteenth  and  seventeenth  sections  of  the  Practice  Act,  and  the  seventy- 
second,  seventj-third  and  seventy-fourth  sections  of  the  amendments  of  1854  to 
the  Practice  Act,  give  a  party  the  right  to  intervene  in  an  action  in  case  of  the 
transfer  of  any  interest  during  the  pendency  thereof,  or  where  he  is  directly  inter- 
ested in  the  subject  matter  in  litigation,  and  this  can  be  done  either  before  or  after 
issue  has  been  joined  in  the  case.    Brooks  v.  HageTj  5  Cal.  281. 

2.  The  death  of  the  wife,  after  suit  brought  by  herself  and  husband  for  the 
homestead,  defeats  a  recovery  bv  the  husband,  though  the  right  to  recover  existed 
at  the  commencement  of  the  suit.     Gee  v.  Moore,  14  Cal.  472. 

3.  In  a  suit  in  chancery  for  partition,  one  of  the  defendants  died  after  the  bill 
had  been  taken  as  confessed  as  against  him.  The  suit  was  prosecuted  to  judg- 
ment without  bringing  in  his  heirs,  (who  were  not  parties  to  the  suit)  and  after 
sale  under  the  judgment  and  delivery  of  the  master's  deed,  an  order  was  made  re- 
viving the  suit  against  his  heirs,  who  thereafter  made  applications  to  the  Court  in 
relation  to  the  disposition  of  the  proceeds :  Held,  that  the  heirs  were  not  bound 
by  the  decree.  By  the  death  of  their  ancestor  the  action  became  defective,  and 
the  title  which  he  had  at  the  time  of  his  death  could  not  be  affected  without  bring- 
ing in  those  who  succeeded  to  his  interests.  Russell  v.  Sharp,  I  Ves.  and  B.  500 ; 
Randall  v.  Mumford,  18  Ves.  424;  Story's  Eq.  PI.  §§  329,  331,  354,  369;  Hind's 
Oh.  Pr.  46 ;  1  R.  L.  514,  488 ;  Washington  Ins.  Co.  v.  Slee,  I  Paige,  365 ;  Kelly  v. 
Hooper,  3  Yerg.  395 ;  Garr  v.  Gomez,  9  Wend.  649 ;  2  Pet.  482,  487 ;  Vroom  v. 
Ditmas,  5  Paige,  s28 ;   Williams  v.  Kinder,  4  Ves.  Sr.  487. 

4.  In  an  action  under  the  Code,  to  recover  the  possession  of  land,  corresponding 
to  the  former  action  of  ejectment,  the  death  of  a  sole  defendant  before  the  verdict 
abates  the  action ;  and  the  Court  has  no  power  to  authorize  the  continuance  of  the 
action,  by  supplemental  complaint  or  otherwise,  against  his  heirs  at  law.  Mosdy 
v.  Mosdy,  11  Abbott's  Pr.  105. 

5.  If  a  sole  defendant  die  pending  an  action,  after  issue  joined  therein  and  be- 
fore trial,  his  personal  representatives  have  no  right  to  an  order  requiring  the 
plaintiff  to  continue  the  action  against  them  as  the  defendants  therein.  In  such  a 
case  the  plaintiff,  at  his  election,  may  require  it  to  be  discontinued.  Souillard  v. 
Dias,  9  Paige,  393 ;  Keene  v.  La  Farge,  1  Bosw.  671 ;  16  How.  Pr.  377. 

6.  An  order  of  revivor,  in  the  name  of  A  "as  executor"  of  a  deceased  plaintiff, 
standing  in  full  force  at  the  time  of  the  trial,  is  conclusive  to  show  that  the  aQ|3on 
has  been  properly  revived,  and  that  A  can  recover  all  that  the  testator  might  have 
recovered.     tlnaerhiU  v.  Crawford,  29  Barb.  664 ;  18  How.  Pr.  112, 

7.  Section  one  hundred  and  twenty-one  of  the  Code,  which  provides  that  in  case 
of  a.  transfer  of  interest,  the  action  shall  be  continued  in  the  name  of  the  original 
party,  or  the  Court  may  allow  the  person  to  whom  the  transfer  is  made  to  be  sub- 
stituted in  the  action,  contemplates  a  transfer  other  than  by  death— contemplates 
an  existing,  pending  action — and  the  substitution  of  one  person  in  the  place  of 
another ;  not  a  case  where  the  action  has  abated  by  the  death  of  a  party.  Kissam 
T.  Hamilton,  20  How.  Pr.  367. 

8.  If  a  party  dies  pending  a  motion,  the  decision  of  which  will  not  finally  de- 
termine the  action,  an  order  of  revival  must  be  had  before  the  decision  of  such 
motion  can  be  entered.    Reed  v.  Butler,  Id.  128. 

§  17.  Court,  when  to  decide  amtrover^y,  or  to  order  other  part- 
ies to  he  brought  in. 

The  jCourt  may  determine  any  controversy  between  parties  be- 
fore it,  when  it  can  be  done  without  prejudice  to  the  rights  of 
others,  or  by  saying  their  rights ;  but  when  a  complete  detennina- 
tion  of  the  controversy  cannot  be  had  without  the  presence  of  other 
parties,  the  Court  shall  order  them  to  be  brought  in. 

N.  Y.  Code,  i  122,  J.  P. ;  Van  Sant.  Eq.  Pr.  82. 

1.  The  provisions  of  sections  sixteen  and  seventeen  sustained.  Brooks  v. 
Thayer,  5  Gd.  281. 
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2.  It  is  the  duty  of  a  Court  of  Equity,  when  all  the  parties  to  a  controversy  are 
before  it,  to  adjust  the  rights  of  all,  and  leave  notliing  open  for  future  litigation,  if 
it  can  be  helped.     Ord  v.  McKee,  5  Cal.  515. 

3.  When  a  husband  sues  to  recover  a  homestead,  and  the  wife  does  not  appear 
in  the  action,  the  Court  should  order  her  to  be  brought  in,  so  that  a  final  decree 
may  be  binding  upon  them.    Marks  v.  Marsh,  9  Cal.  96. 

4.  The  right  to  demur  was  given  to  enable  the  Court  to  carry  out  the  provisions 
of  the  foregoing  section.     Warner  v.  Unde  Sam,  9  Cal.  697. 

5.  A  Court  of  Eouity  will  not  permit  litigation  by  piecemeal.  The  whole  sub- 
ject matter  and  all  the  parties  should  be  before  it,  and  their  respective  claims  de- 
termined once  and  forever.     Wilson  v.  Lassen,  5  Cal.  114. 

6.  The  receiver  of  a  judgment  debtor  brought  an  action  against  a  grantee  of 
the  latter,  to  set  aside  his  conveyance  as  fraudulent,  without  making  the  debtor  a 
party.  The  defendant  did  not  raise  the  objection  by  demurrer  or  answer,  nor  upon 
the  trial :  Held,  on  appeal,  that  the  debtor  was  an  indispensable  party,  whose  ab- 
sence could  not  be  waived  by  the  defendant.  It  was  the  duty  of  the  Court  to 
cause  liim  to  be  brought  in.  tfudgment  for  plaintiff  reversed,  with  leave  to  amend 
by  adding  the  debtor  as  a  party.  Code,  §  122 ;  4  Paige,  75 ;  7  Barb.  221 ;  1  Pet. 
138,  139 ;  2  Duer,  663 ;  3  Id.  121,  1859 ;  Strover  v.  Brainard,  29  Barb.  25. 

7.  In  an  action  by  a  creditor  of  a  corporation  for  the  recovery  from  a  stock- 
holder of  a  debt  of  the  corporation,  omission  to  make  the  corporation  a  party  is 
not  ground  for  demurrer.  It  is  only  where  the  parties  are  united  in  interest  that 
they  must  be  brought  in  by  the  plaintiff.  In  other  cases,  if  necessary,  the  Court 
may  order  such  to  be  made  parties.    Perkins  v.  Church,  31  Barb.  84. 

8.  The  Court  will  not  order  new  parties  defendant  to  be  brought  in  against  the 
will  of  the  plaintiff,  unless  their  presence  is  necessary  to  the  determination  of  the 
action.     Sawyer  v.  Chambers,  11  Abbott's  Pr.  R.  110. 

9.  A  judgment,  declaring  the  rights  of  parties  in  a  fund  in  Court,  reversed  be- 
cause persons  who  made  cl^ms  upon  it  were  not  made  parties.  Valentine  v.  Weth- 
erill,  31  Barb.  655. 

10.  The  Court  will  not  grant  an  order  substituting  third  parties  as  defendants  in 
place  of  the  original  defendants,  unless  the  facts  clearly  justify  the  substitution, 
and  the  proof  is  satisfactory  that  the  change  of  parties  can  work  no  real  prejudice 
to  the  plaintiff.  If  the  proposed  defendants  have  not  appeared,  upon  the  motion, 
and  made  their  claim,  or  signified  to  the  Court  its  particular  character,  so  as  to 
enable  the  Court  discreetly  to  judge  whether  the  plaintiff  will  not  be  prejudiced 
by  the  substitution  of  parties,  and  have  not  disclosed  their  willingness  to  assume 
the  position  of  real  defendants,  nor  their  pecuniary  abilitv  to  respond  for  the  costs 
of  an  unsuccessful  litigation,  the  motion  should  be  demcd,  especially  if  they  are 
nonresidents.    Lund  v.  Seaman's  Bank,  20  How.  Pr.  461. 


TITLE    II. 

OP  THE  PLACE  OP  TRIAL  OP  CIVIL  ACTIONS.* 

Sec.  18.  Actixms  to  he  tried  where  suh^'ect  matters  situated. 

*  Statutes  of  1864, 168;  Wood's  Diqbst,  Abt.  1878. 

An  Act  RekUive  to  TVansfming  Actions  and  Proceedings  from  one  Court  to  another   Court, 
Passed  May  6th,  1864. 

1.  If  RD  Rction  or  proceeding  is  eommenoed  or  pending  in  a  Court,  as  is  hereinafter  men- 
tioned, and  the  Judge  or  Justice  thereof  is  by  law  disquamied  Arom  aoting  as  8uch,  or  if  for 
any  other  cause  the  Court  orders  the  place  of  trial  to  be  changed,  it  shall  oe  tranKterred  for 
trial  to  a  Court  the  partiee  may  agree  upon,  by  stipulation  in  writing,  or  made  in  open  Court 
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Sec.  19.  Actions  to  be  tried  where  cause  of  action  arose. 

20.  Actions  to  be  tried  where  parties  reside. 

21.  Change  of  place  of  trial. 

§  18.  Actions  to  be  tried  where  subject  matter  situated. 

[1861.]  Actions  for  the  following  causes  shall  be  tried  in  the 
countj  in  which  the  subject  of  the  action,  or  some  part  thereof, 
is  situated,  subject  to  the  power  of  the  Court  to  change  the  place 
of  trial,  as  provided  in  this  act : 

1st.  For  the  recovery  of  real  property,  or  of  an  estate,  or  inter- 
est tiierein,  or  for  the  determination,  in  any  form,  of  such  right  or 
interest,  and  for  injuries  to  real  property. 

2d.  For  the  partition  of  real  property. 


uid  entered  in  the  minutos ;  or,  if  they  do  not  bo  agree,  then  to  thonoarest  Court  where  the 
like  objection  or  cause  for  making  the  order  does  not  exist,  aa  follows : 

1ft,  If  in  the  District  Court,  to  another  District  Court. 

2d.  If  in  a  Connty  Court,  to  a  District  Court,  or  some  other  County  Court. 

ad.  If  in  the  Probate  Court,  to  a  District  Court,  or  some  other  Prdbato  Court. 

4th.  If  in  a  Justice'f>  Court,  to  another  Justice's  Court  in  the  same  county. 

2.  When  an  order  is  made  transferring  an  action  or  proceeding  for  trial,  the  Clerk  of  the 
Court,  or  Justice  of  the  Peace,  shall  transmit  the  pleadings  and  papers  therein  to  the  Clerk 
or  Justice  of  the  Court  to  wliich  it  has  been  transferred.  If  the  transfer  is  made  on  the 
ground  that  a  Judge  or  Justice  is  dlsqualiiied  f^om  acting,  the  cost  and  fees  thereof,  and  of 
re4fntering  and  filing  the  pleadings  and  papers  anew,  are  to  abide  the  event  of  the  action  or 
proceeding;  in  other  cases  they  are  to  be  paid  by  the  party  at  whose  instance  the  order  is 
made. 

8.  The  Court  to  which  an  action  or  proceeding  is  transferred  shall  hare  and  exercise  over 
the  same  the  like  Jurisdiction  as  if  it  had  been  originally  commenced  therein,  and  may  by 
order  or  execution  enforce  the  Judgment. 

4.  In  an  action  or  proceeding  transferred  A*om  a  Probate  Court,  or  brought  to  rccoyer 
the  poi«e«hion  of  lands  or  tenements,  (exoeptinff  it  be  in  a  Justice's  Court)  after  final  Judg- 
ment therein,  the  Clerk  of  the  Court  in  which  it  is  heard  shall  certify  under  his  seal  of  office,, 
and  tran^tndt  to  the  Court  ft'om  whence  it  is  transferred,  a  ftill  transcript  of  the  proceedings 
and  Judgment.    Th(f  Clerk  receiving  such  transcript  shall  docket  and  record  the  Judgment 

in  the  records  of  his  Court,  briefly  designating  it  as  a  Judgment  transferred  from Court 

(naming  the  proper  Court). 

5.  On  transferring  (^uses,  the  following  and  no  other  fees  and  costs  shall  be  allowed  to 
the  Clerks  of  the  Court :  For  transmitting  the  pleadings  and  papers  of  a  cause,  the  sum  of 
two  dollars;  for  rei^uterin^  and  filing  the  same  pleadings  ana  papers  anew,  three  dollars; 
for  oerti^'ing  and  remittiuff  a  transcript  and  Judgment,  when  required  to  be  done  under 
this  act,  tf  re  dollars ;  for  docketing  and  recording  a  transcript  and  Judgment,  when  required 
to  be  done  under  this  act,  five  dollars.  The  last  two  items  may  be  taxed  in  favor  of  the 
successful  party,  and  made  a  part  of  the  Judgment  against  the  other  party,  or  otherwise 
ordered  paid,  as  the  Court  hearing  the  action  or  proceeding  may,  by  its  order  or  Judgment, 
direct. 

6.  If  an  action  or  proceeding  is  transierred  to  a  Justice's  Court,  the  Justice  receiving  it 
shall,  three  daj's  before  he  proceeds  to  the  trial  thereof,  unless  the  parties  stipulate,  in  writ* 
ing,  to  waive  such  notice,  cause  therein  a  notice  in  writins  to  be  served  on  the  parties, 
wmch  notice  shall  inform  them  of  tho  time  and  place  of  triu ;  in  other  cases,  the  action  or 
proceeding  sliaU  proceed  in  the  same  manner  provided  for  by  law  in  such  actions  or  pro- 
ceedings. 

a.  On  application  for  a  citation  on  production  of  a  writ  of  error  from  the  Clerk  of  the 
United  States  Court,  and  for  a  stay  of  proceedings  in  tho  Supreme  Court  of  this  State,  the 
doty  and  power  of  insuing  the  citation  devolves  on  tho  Chief  Justice,  as  a  chamber  proceed- 
ing,' and  he  must  see,  when  he  is  required  to  act  or  authorized  to  proceed  under  the  Federal 
law,  that  be  is  within  that  law.    Ftrris  v.  Cocver^  11  Cal.  176. 

b.  An  action  of  ejectment,  raising  tho  question  whether  a  grant  made  by  the  Mexican 
Government  passed  titie  to  the  tract  within  the  limits  of  the  grant,  is  not  a  case  in  which  a 
writ  of  error  lies  under  tho  Judiciary  Act.    Id. 
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3d.  For  the  foreclosure  of  a  mortgage  of  real  property. 

Provided^  that  where  such  real  property  is  situate  partly  in  one 
county  and  partly  in  another^  the  plaintiff  may  select  either  of  said 
counties^  and  the  county  so  selected  shall  he  the  proper  couivty  for 
the  trial  of  any  or  all  of  such  actions  as  are  mentioned  in  the  firsts 
second  and  third  svJbdivisions  of  this  section, 

N.  Y.  Code,  \  123. 

1.  Probate  proceedings  not  within  the  act.— Probate  proceed- 
ings are  not  civil  actions  within  the  meaning  of  this  section.  Estate  of  C.  G. 
Scott,  15  Cal.  220. 


Statutks  of  1856,  80;  Wood's  Digest,  250,  Art.  13T9. 

Ah  Act  to  provide /or  certifying  and  removing  certain  case»  from  the  dmrts  of  this  State  to  the 
United  Stales  Circieit  Courts^  and  to  remove  by  writ  of  error  certain  cases  from,  the  Supreme 
Court  of  this  State  to  the  Supreme  Court  of  the  United  States.     Passed  April  9f  A,  1855. 

1.  If  a  suit  be  commenced  in  any  Court  of  this  State  against  an  alien,  or  bv  a  citizen  of 
this  State  against  a  citizen  of  another  State,  and  the  matter  in  dispute  excecoK  the  sum  or 
value  of  five  hundred  dollars,  exclusive  of  costs,  to  be  made  to  appear  to  the  satisfaction  of 
the  Court,  and  the  defendant  shall,  at  the  time  of  entering  his  appearance  in  such  a  Court  of 
this  State,  file  a  petition  for  the  removal  of  the  cause  for  trial  into  the  next  Circuit  Court  of  the 
United  States,  or  District  Court  of  the  United  States,  having  the  powers  and  jurisdiction  of 
a  Circuit  Court,  to  be  held  in  the  District  where  the  suit  is  pending,  and  offer  j^ood  and  suffi- 
cient surety  tor  his  entering  iu  such  Court,  on  the  first  day  of  its  session,  copies  of  said  pro- 
cess against  him,  and  also  for  his  there  appearing  and  entering  special  bail  in  the  cause,  if 
bail  was  originally  requisite  therein,  it  shall  then  be  the  duty  ol  such  Court  of  this  State  to 
accept  the  surety  and  proceed  no  further  iu  the  cause;  and  all  subse(]uent  proceedings 
which  may  be  taken  or  had  in  such  Court,  in  contravention  of  the  provisions  of  this  section, 
shall  be  void,  and  of  no  force  or  effect  for  auv  i>urpose  whatsoever. 

2.  A  final  iudgmont  or  decree  in  any  suit  in  the  highest  Court  of  law  or  equity  of  this 
State  in  which  a  decision  of  the  suit  could  bo  had,  whore  is  drawn  in  question  the  validity 
of  a  treaty  or  statute  thereof,  or  an  authority  exercised  under  the  United  States,  and  the 
decision  is  aj^ainst  tlieir  validity;  or  where  is  drawn  in  question  the  validity  of  a  statute  of, 
or  an  authority  exercised  under  this  State,  on  the  ground  of  their  being  repugnant  to  the 
Constitution,  treaties  or  laws  of  the  United  States,  and  the  decision  is  in  »vor  of  such,  their 
validity ;  or  where  is  drawn  in  question  the  construction  of  any  clause  of  the  Constitution 
of  the  United  States,  or  of  a  treaty,  or  of  a  statute  of,  or  commission  held  under  the  United 
States,  and  the  decision  is  against  the  title,  right,  privilege,  or  exemption  specially  set  up  or 
claimed  by  either  party,  under  such  claiu-c  of  the  said  Constitution,  treaty,  htatute  or  com- 
mission, may  be  removed  by  writ  of  error  to,  and  be  reexamined  and  reversed  or  affirmed 
in  the  Supreme  Court  of  the  United  States,  in  the  manner  prescribed  by  the  laws  of  the 
United  States;  and  upon  the  issuance  and  service  of  such  writ  of  error,  the  Chief  Justice, 
or  any  Judge  of  the  Court  rendering  or  passing  the  judgment  or  decree  coni])lained  of, 
upon  being  applied  to  by  the  plaintiff  in  error,  or  his  attorney,  shall  sigu  the  reciuisite  cita- 
tion to  the  acfverse  party 


by  writ  of  error  to  the  Supreme  Court  of  the  United  States,  and  shall  offer  sufficient  secur- 
ity, to  be  approved  by  the  Judge  of  the  Supreme  Court,  or  any  District.  Court  of  this  State, 
for  the  prosecution  of  such  writ  of  error,  it  shall  be  the  duty  of  the  said  Court  iu  which 
such  final  judgment  was  rendered,  or  any  Judge  thereof  at  chambers,  to  stay  all  proceed- 
ings lor  such  time  not  exceeding  four  mouths,  to  bo  iixed  by  the  said  Court  or  Judge, 
as  will  be  Kufllcient  to  enable  such  party  to  apply  for  and  serve  his  writ  of  error  in  the  mode 
prescribeii  by  the  laws  of  the  United  States,  and  upon  the  receipt  of  such  writ  of  error,  the 
Clerk  of  the  Court  in  which  the  record  may  be,  and  to  wluch  the  writ  may  be  directed,  shall 
make  return  thereto,  and  send  up  the  record  or  a  transcript,  without  the  necessity  of  any 
other  or  further  order  or  authority  whati<ocver. 

4.  If  any  Judge,  Clerk,  or  other  oflicer  of  any  Court  of  this  State,  shall  knowlucly  and 
voluntarily  act  in  contravention  of  the  provijdons  of  this  act,  he  shall  be  deemed  guilty  of  a 
misdemeanor  in  ofllce,  and  liable  to  impeachment  aud  removal  from  ofiice. 

a.  One  of  several  parties,  defendants  to  a  cause  pending  in  one  of  the  Courts  of  this  State, 
filed  his  allklavit  for  its  lemoval  to  the  United  States  District  Court,  on  the  ground  that  he 
was  an  alien :  Held,  that  it  must  appear  that  the  contest  was  between  a  citizen  of  tliis  State 
and  citizens  of  a  foreign  State.     Welch  v.  Tennent,  4  Cal.  203. 
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2.  Mining  claims. — Mining  claims  are  real  estate  within  the  meaning  of 
this  act,  and  are  governed  by  the  provisions  of  this  section.  Watts  v.  White j  12 
Cal.  321. 

3.  Where  a  suit  for  real  estate  is  bronght  in  the  wrong  county,  a  motion  to 
change  tlic  venue,  and  not  demurrer,  is  the  proper  remedy ;  and  in  such  case  there 
is  no  discretion  in  the  Court,  the  change  bemg  matter  of  right.    Id. 

4.  In  actions  to  recover  real  property,  the  complaint  need  not  state  the  residence 
of  either  of  the  parties.  The  statute  provides  for  the  trial  in  certain  counties,  and 
the  situation  of  the  premises,  not  the  residence  of  the  parties,  determines  the 
county.    Doil  v.  /W/er,  16  Cal.  433. 

5.  Query:  Whether,  in  a  foreclosure  suit,  in  the  Seventh  District,  as  to  land 
situate  in  Contra  Costa  county,  a  party  can  appear  and  contest  the  case  in  San 
Francisco  before  the  Judge  of  the  Seventh  District,  under  a  stipulation,  and 
without  exception  to  the  place  of  trial,  and  afterwards  assign  that  fact  as  error. 
De  Leon  v.  Migueray  15  Cal.  495. 

6.  Hights  may  be  waived. — The  right  to  have  a  cause  tried  in  a  partic- 
ular county  is  one  which  a  party  may  waive,  either  expressly  or  by  implication. 
Peark-es  v.  Freer,  9  Cal.  642. 

7.  The  privilege  must  be  claimed  by  motion  to  change  the  venue,  at  the  proper 
time  and  place.  Watts  v.  White ,  13  (/al.  324,  overruling  Vallejo  v.  Randall ,  5 
Cal.  462.  Tlie  motion  should  be  made  before,  or  at  the  time  of,  filing  a  demurrer, 
or  in  the  answer.    Pearhes  v.  Freer,  9  Cal.  642.  * 

§  19.     Actions  to  be  tried  where  causes  of  action  arose. 

Actions  for  the  following  causes  shall  be  tried  in  the  county 
where  the  cause,  or  some  part  thereof,  arose,  subject  to  the  like 
power  of  the  Court  to  change  the  place  of  trial : 

1st.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
statute ;  except,  that  when  it  is  imposed  for  an  offense  committed 
on  a  lake,  river  or  other  stream  of  water,  situated  in  two  or  more 
counties,  the  action  may  be  brought  in  any  county  bordering  on 
such  lake^  river  or  stream,  and  opposite  to  the  place  where  the 
offense  was  committed. 

2d.  Against  a  public  officer  or  person  especially  appointed  to 
execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his  office,  or 
against  a  person  who,  by  his  command,  or  in  his  aid,  does  anything 
touching  the  duties  of  such  officer. 

N.  Y.  Code,  §  124. 

1.  Proceedings  for  a  mandamus  to  compel  the  execution  of  a  Sheriff's  deed  to 
a  rcdemptioner,  after  sixty  days  from  the  redemption,  under  section  two  hundred 
and  thirty  two  of  the  Code,  can  be  commenced  in  the  county  where  the  relator  re- 
sides. The  provision  of  the  statute  that  actions  against  a  public  officer  for  acts 
done  by  him  in  virtue  of  his  office,  etc.,  set  forth  in  this  section,  applies  only  to 
affirmative  acts  of  the  officer,  by  which  in  the  execution  of  process,  or  otherwise, 
he  interferes  with  the  property  or  riglit  of  third  persons,  and  not  to  mere  omissions 
or  neglect  of  official  duty.    McMillan  v.  Richards^  9  Cal.  420. 

§  20.     Actions  to  he  tried  where  parties  reside, 

[1858.]  In  all  other  cases  the  action  shall  be  tried  in  the  county 
m  which  the  defendants  or  any  of  them  may  reside  at  the  com- 
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meiicement  of  the  action ;  or,  if  none  of  the  defendants  reside  in 
the  State,  or,  if  residing  iji  this  State,  the  county  in  which  they  so 
reside  be  unknown  to  the  plaintiff,  the  same  may  be  tried  in  any 
county  which  the  plaintiff  may  designate  in  his  complaint ;  and  if 
any  defendant  or  defendants  may  be  about  to  depart  from  the 
State,  such  action  may  be  tried  in  any  county  where  either  of  the 
parties  may  reside,  or  service  be  had,  subject,  however,  to  the 
power  of  the  Court  to  change  the  place  of  trial,  as  provided  in  this 
Act. 

N.  Y.  Code,  §  125.     See  post,  §  21. 

1.  Probate  proceedings  not  within  the  Act.-— Proceedings  for  the 

settlement  of  an  estate,  and  matters  connected  therewith,  are  not  civil  actions 
within  the  meaning  of  this  Title  2d,  so  as  to  transfer  them  from  one  countj  to 
another.    Estate  o/ScoU,  15  Cal.  220. 

2.  Right  of  defendant. — Defendant  has  a  right  to  hare  the  action  tried 
in  the  county  of  his  residence,  except  in  certain  cases  specified  in  the  statute. 
Field,  C.  J.,  Id. 

3.  May  be  waived. — The  right  is  one  wliich  a  party  may  waive,  either 

expressly  or  by  implication.    Pearkes  v.  Freer,  9  Cal.  642. 

4.  It  is  a  mere  privilege  which  may  be  waived.  It  is  not  matter  in  abatement 
of  the  writ.  The  privilege  must  be  claimed  by  motion  to  change  the  venue  at  the 
proper  time  and  place.     Watts  v.  PFAiYc,  13  Cal.  324;  overruling  Vallejo  v.  Rati- 

doll,  5  Cal.  462. 

5.  Exception  to  the  general  rule.— Where  the  same  fraudulent 
debtor  confesses  several  fraudulent  judgments  in  several  Courts,  it  would  not  be 
necessary  for  a  creditor  to  bring  a  dii^rent  suit  in  each  different  Court.  And 
where  there  is  an  exception  to  the  general  rule,  it  is  the  business  of  the  plaintiff  to 
show  in  his  complaint  that  he  comes  within  it.     Uhlf elder  v.  Levy,  9  Cal.  607. 

6.  Habeas  Corpus. — The  writ  of  habeas  carpus  should  not  issue  to  run 
out  of  the  county,  unless  for  good  cause  shown,  as  the  absence,  inrfbiUty  or  re- 
fusal to  act,  of  the  local  Judge,  or  other  reason  showing  that  the  object  and  reason 
of  the  law  requires  its  issuance.    Ex  parte  Ellis,  11  Cal.  225. 

§  21.  Change  of  place  of  trial. 

The  Court  may,  on  motion,  change  the  place  of  trial  in  the  fol- 
lowing cases : 

Ist.  When  the  county  designated  in  the  complaint  is  not  the 
proper  county. 

2d.  When  there  is  reason  to  believe  that  an  impartial  trial 
cannot  be  had  therein. 

3d.  ^Vhen  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted  by  the  change. 

4th.  When,  from  any  cause,  the  Judge  is  disqualified  from  act- 
ing in  the  action. 

N.  Y.  Code,  §  126.    See  anU,  ^  IS,  note. 
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1.  Causes  may  be  removed  from  one  district  or  county  to  another  county  or 
district,  in  the  manner  provided  by  the  statute.    Reyes  v.  Sanfordy  5  Cal.  117. 

2.  When  motion  must  be  made. — The  motion  should  be  made  before 
or  at  the  time  of  filing  a  demurrer,  where  the  grounds  are  apparent  on  the  face  of 
the  complaint — (Pearkes  v.  Freer,  9  Cal.  642) ;  or  before,  as  in  the  answer.  It 
comes  too  late  after  an  answer  to  the  merits.  Tooms  v.  RandaJl^  3  Cal.  438  ; 
Reyes  V.  Sanford,  5  Id.  117. 

3.  Granting  motion  discretionary.— The  granting  of  a  change  of 

venue  is  discretionary  with  the  Court  below,  subject  to  review  only  in  cases  of 
gross  abuse.  The  affidavit  should  state  sufficient  facts  to  draw  from  the  Court  its 
own  inference  as  to  the  impartial  trial.    Sloan  v.  Smith,  3  Cal.  410. 

4.  Where  a  suit  for  real  estate  is  brought  in  the  wrong  county,  a  motion  to 
change  the  venue,  and  not  demurrer,  is  the  proper  remedy.  And  in  such  case, 
there  is  no  discretion  in  the  Court,  the  change  being  a  matter  of  right.  Watts  v. 
White,  13  Cal.  321. 

5.  The  right  may  be  waived, — The  right  to  try  particular  cases  in  par- 
ticular counties  is  a  mere  privilege,  which  may  be  waived.  It  is  not  matter  in 
abatement  of  the  writ.  The  privilege  must  be  claimed,  by  motion  to  change 
the  venue,  at  the  proper  time  and  place.     Watts  v.  White,  13' Cal.  321. 

6.  The  Court  will  not  move  in  the  first  instance.— The  Court 

is  not  bound,  by  its  own  motion,  to  change  the  venue.  Vallefo  v.  Randall,  5  Cal. 
461,  overruled  so  far  as  it  conflicts  with  Watts  v.  White,  13  Cal.  321. 

7.  The  exhibition  by  a  Judge  of  partisan  feeling,  or  the  unnecessary  expression 
of  an  opinion  upon  the  justice  or  merits  of  a  controversy,  though  exceedingly 
indecorous,  improper  and  reprehensible,  as  calculated  to  throw  suspicion  upon  the 
judgment  of  the  Court,  and  bring  the  administration  of  justice  into  contempt,  are 
not,  under  our  statute,  sufficient  to  authorize  a  change  of  venue,  on  the  ground 
that  the  Judge  is  dis(|ualiiied  from  sitting.  The  law  establishes  a  different  rule  for 
determining  the  qualification  of  Judges  from  that  applied  to  jurors.  McCauley  v. 
Weller,  (Terry,  C.  J.)  12  Cal.  500. 

8.  Practice  on  motions— sufficiency  of  affidavits.— Where  the 

defendant  has  a  right  to  a  change  of  the  place  of  trial,  the  plaintiff  may  resist  a 
motion  for  a  change  of  venue,  by  alleging  in  opposition  the  convenience  of  wit- 
nesses'; and  this  opposition  maybe  manifested  through  a  counter  motion,  or  by 
counter  affidavits  onered  in  the'original  motion — ^in  which  latter  case,  a  reasonable 
time  should  be  given  the  defendant,  if  denied,  to  meet  the  matter  set  up  in  opposi- 
tion to  the  original  motion.  The  evidence  as  to  the  convenience  should  be  as  full 
and  particular  as  that  which  is  required  upon  an  application  for  this  cause  to 
transfer  the  trial  to  another  county.  The  affidavit  must  state  the  names  of  the  wit- 
nesses.    (Field,  C.  J.^    Loehry.  Latham,  15  Cal.  418. 

9.  A  willful  or  careless  ignorance  of  the  residence  of  the  defendant  does  not 
put  it  in  the  power  of  the  plaintiff  to  sue  him  in  any  county  of  the  State,  however 
remote  from  his  residence.  *  *  »  To  resist  the  application  of  the  defendant, 
the  plaintiff  should  have  shown  that  he  used  all  proper  diligence  to  ascertain  the 
residence  of  the  defendant  before  suit,  and  failed.  (Per  Baldwin,  J. — Cope  J.  con- 
curring.)   Id, 
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TITLE  III. 

OP  THE   MANNER  OF   COMMENCING   CIVIL   ACTIONS.* 

Sec.  22.  Actions,  how  commenced. 

23.  Complaint,  how  indorsed;  when  summons  may  issue, 

how  signed  and  issued. 

24.  Summons,  requisites  of. 

25.  Summons,  time  to  answer. 

26.  Summons,  what  notice  to  be  inserted  therein. 

27.  Lis  pendens,  filing  and  effect  of. 

28.  Summons,  by  whom  served. 

29.  Summons,  how  served. 

30.  Service  of  summons  by  publication,  when  defendant 

cannot  be  found,  S^c. 

31.  Order  of  publication,  what  to  contain. 

32.  Action  against  two  or  more  defendants,  how  plaintiff 

may  proceed. 

33.  Proof  of  service,  how  rnade. 

34.  Certificate  or  affidavit  of  service,  what  to  state. 

35.  Jurisdiction,  when  Court  shall  have  acquired. 


•  STATUTE8  OF  1864,  194;  WooD'8  DiossT,  249,  Art.  1877. 

An  Act  prfsenhing  the  manner  of  commencing  and  maintaining  suits  by  or  against  counties. 
Passed  May  Utk,  1864.  • 

1.  Suite  araiust  r  county  mav  bo  commenced  in  anv  Court  of  that  county,  or  in  a  Dis- 
trict Court  of  the  Judicial  Discnct  in  which  Kuch  county  is  dtuatcd,  in  the  same  manner  as 
suitH  against  private  persons ;  provided^  that  suits  between  counties  shall  be  commenced  in  a 
Court  of  competent  jurisdiction,  in  any  county  not  a  party  to  such  action. 

2.  In  counties  where  there  is  a  Board  of  Supervisors,  having  an  acting  Chairman  or  Pres- 
ident of  such  Board,  the  original  process  ana  papers  shall  bo  served  on  such  Chairman  or 
Pretddont,  in  the  same  manner  as  upon  private  persons;  when  there  is  no  sucti  Chairman  or 
President,  they  shall  in  like  manner  be  served  on  the  County  Judge  of  the  county. 

3.  Immediately  on  the  service  of  such  process,  it  shall  be  the  duty  of  the  officer  so  served 
to  deliver  such  process,  and  all  papers  accompanying  the  same,  to  the  District  Attorney  for 
such  countv,  whose  duty  it  shall  be  to  defend  such  cause  or  proceeding  on  the  part  of  such 
countv  until  final  Judgment  or  compromise  of  such  suit  or  proceeding. 

4.  I^uits  brought  for  or  against  a  county  shall  be  by  or  in  tho  name  of  such  county. 

Statutes  of  1866,  66,  $  24;  Wood's  Digest,  696,  Art.  8838. 

24.  No  person  shall  sue  a  county  in  any  case,  or  for  any  demand,  unless  ho  or  she  shall 
first  present  his  or  her  claim  or  demand  to  the  Board  of  Supervisors  for  allowance ;  and  if 
they  fail  or  refuse  to  allow  the  same,  or  some  part  thereof,  the  party  feeling  aggrieved  may 
sue  the  county ;  and  if  the  party  suing  recover  in  the  action  more  than  said  Board  allowea, 
or  ofi'ered  to  allow,  said  Board  shall  allow  the  amount  of  the  said  Judgment  and  costs  as  a 
Just  claim  against  the  county;  but  if  the  party  suing  shall  not  recover  more  than  the  Board 
shall  have  ofi'ered  to  allow  liim  or  her,  then  costs  shall  be  recovered  against  him  or  her  by 
the  county.  All  claims  for  services,  and  items  of  account  of  a  similar  nature,  presented  by 
any  one  person  to  the  Board  of  Supervisors,  at  any  ses^sion  of  the  Board,  shall  bo  included 
in  one  account,  and  t'O  considered  by  the  Board,  unless  by  consent  of  tho  Board. 

a.  These  statute 'sustained.  Price  y.  Sacramento  County^  6  Cal.  266;  Gilman  v.  Contra 
Costa  County,  Id.  676;  8  Id.  62;  County  of  Yuba  v.  Adams^  7  Id.  36;  McCann  v.  Sierra  County, 
Id.  121 ;  Placer  County  v.  Astin,  8  Id.  806. 
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§  22.  ActionSj  how  commenced. 

[1855.]  Civil  actions  in  the  District  Courts  and  the  County 
Courts  shall  be^  commenced  by  the  filing  of  a  complaint  with  the 
Clerk  of  the  Court  in  which  the  action  is  brought,  and  the  issuing 
of  a  summons  thereon ;  provided^  that,  after  the  filing  of  the  com- 
plaint, a  defendant  in  the  action  may  appear,  answer  or  demur, 
whether  the  summons  has  been  issued  or  not,  and  such  appearance, 
answer  or  demurrer  shall  be  deemed  a  waiver  of  summons. 

N.  Y.  Code,  §  127. 

1.  An  appearance  by  attorney,  at  common  law,  and  by  the  express  letter  of  our 
statute,  amounts  to  an  acknowledgment  or  waiver  of  service.  Suydam  v.  Pitcher^ 
4  Cal.  280. 

2.  Where  a  complaint  was  filed  on  the  thirtieth  day  of  October,  1 856,  and  no 
summons  was  issued  thereon,  and  an  amended  complaint  was  filed  on  the  twenty- 
sixth  of  January,  1857,  and  summons  issued  thereon :  Bddy  that  the  suit  was  not 
commenced  until  the  issuing  of  the  summons.     Green  v.  Jackson^  10  Cal.  374. 

3.  The  provision  in  the  General  Limitation  Act  of  1850,  that  the  filing  of  the 
complaint  shall  be  deemed  a  commencement  of  suit,  applies  to  that  act  only,  and 
not  to  the  Mechanics'  Lien  Act.  Under  this  latter  act,  to  commence  a  suit  within 
six  months  from  the  expiration  of  a  credit  given,  a  complaint  must  be  filed  and  a 
summons  issued.    Flandreau  v.  White,  18  Cal.  639. 

§  23.  Complaint  J  how  indorsed;  when  ^u/m/rrums  mxiy  issv^j 
haw  signed  and  issued, 

[I860.]  The  Clerk  shall  indorse  on  the  complaint  the  day, 
month  and  year  the  same  is  filed ;  and  at  any  time  within  one  year 
after  the  filing  of  the  same  the  plaintiff  may  have  a  summons  issued. 
The  summons  shall  be  signed  by  the  Clerk,  and  directed  to  the 
defendant,  and  be  issued  under  the  seal  of  the  Court. 

1.  If,  as  contended  in  this  case,  a  judgment  by  default  be  void,  because  of  the 
absence  of  the  seal  of  the  District  Court  to  the  summons  issued  in  tlic  action  in 
which  the  judgment  was  entered,  or  because  of  a  defect  in  the  certificate  of  the 
Sheriff  of  the  service  of  the  summons  and  copy  of  complaint,  or  because  of  irreg- 
ularities of  the  Clerk  in  entering  the  judgment,  an  injunction  to  restrain  the  en- 
forcement thereof  does  not  lie.  The  remedy  is  by  application  to  the  District 
Court  to  quash  the  execution.  (See  authorities  cited  by  appellant.)  Logan  v. 
HUiegass,  16  Cal.  200. 

§  24.  Summons,  requisites  of. 

[1864, 1859.]  The  summons  shall  state  the  parties  to  the  ac- 
tion, the  Court  in  which  it  is  brought,  the  county  in  which  the  com- 
plaint is  filed,  the  cause  and  general  nature  of  the  action,  and  require 
the  defendant  to  appear  and  answer  the  complaint  within  the  time 
mentioned  in  the  next  section,  after  the  service  of  the  summons, 
exclusiye  of  the  day  of  service,  or  that  judgment  by  default  will 
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be  taken  against  him,  according  to  the  prayer  of  the  complaint, 
briefly  stating  the  smn  of  money  or  other  relief  demanded  in  the 
complaint ;  and  the  Clerk  shall  also  indorse  on  the  summons  the 
names  of  the  plaintiff's  attorneys. 

1 .  The  only  object  of  a  snmmoDS  is  to  bring  a  party  into  Court,  and  if  that  ob- 
ject be  obtained  by  the  appearance  and  pleading  of  a  party,  there  can  be  no  injury 
to  him.     Smith  v.  Curtis,  7  Cal.  587. 

2.  If  the  summons  be  radically  defective,  it  will  not  support  a  judgment  bv  de- 
fault.    People  V.  Woodleif,  2  Cal.  241. 

3.  In  this  case,  the  summons  was  returnable  in  thirty  instead  of  forty  days,  and 
did  not  state  that  judgment  by  default  would  be  taken  unless  the  defendant  ap- 
peared and  answered,  nor  specify  any  amount  for  which  judgment  would  be 
taken.    Id. 

4.  In  actions  for  fraud,  the  summons  must  apprise  the  defendant  that  on  failure 
to  answer,  judgment  will  be  taken  against  him  for  tlie  fraud.  A  mere  notice  in 
the  summons  that  a  money  judgment  will  be  taken,  will  not  support  a  judgment 
for  fraud.     Porter  v.  Hermann,  8  Cal.  619. 

5.  The  Court  may  allow  the  summons  to  be  amended  by  inserting  a  notice  to 
the  defendant  of  the  nature  of  the  demand,  and  that  unless  he  appear  and  answer 
within  the  time  therein  specified,  judgment  by  default  will  be  taken  against  him. 
Pollock  V.  Hunt,  2  Cal.  194. 

§  25.     Summons  y  time  to  answer. 

The  time  in  which  the  summons  shall  require  the  defendant  to 
answer  the  complaint,  shall  be  as  follows : 

1st.  K  the  defendant  is  served  within  the  county  in  which  the 
action  is  brought,  ten  days.  ' 

2d.  If  the  defendant  is  served  out  of  the  county,  but  in  the  dis- 
trict in  which  the  action  is  brought,  twenty  days. 

3d.  In  all  other  cases,  forty  days. 

1 .  An  answer  filed  without  leave  of  Court  after  the  time  for  answering  has 
expired,  but  before  default  has  been  entered,  is  not  a  nullity,  but  at  most  an  irreg- 
ularity.   Bowers  v.  Dickerson,  18  Cal.  420. 

2.  I'he  Court  in  its  discretion  may  strike  out  an  answer  so  filed,  or  retain  it,  or 
permit  another  to  be  filed ;  but  plaintiff  cannot,  as  of  right,  have  such  answer 
struck  out.  For  these  purposes,  defendant  is  not  in  default  until  his  default  has 
been  actually  entered  in  accordance  with  the  statute.    Id. 

3.  A  judgment  by  default  before  the  expiration  of  the  full  time  will  be  reversed 
on  appeal.     Burt  v.  Scranton,  1  Cal.  416. 

4.  Courts  will  take  judicial  notice  of  the  territorial  extent  of  the  jurisdiction 
and  sovereignty  exercised  de  facto  by  their  own  Government,  and  of  the  local 
divisions  of  the  country  into  States,  counties,  cities,  towns,  &c.  People  v.  Smith, 
1  Cal.  9 ;  see  note  to  §  24 . 

§  26.     Summons,  what  notice  to  be  inserted  therein. 

There  shall  also  be  inserted  in  the  summons  a  notice,  in  substance 
as  follows : 

1st.  In  an  action  arising  on  contract  for  the  recovery  only  of 
money  or  damages,  that  the  plaintiff  will  take  judgment  for  a  sum 
specified  therein,  if  the  defendant  fail  to  answer  the  complaint. 
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2d.  In  other  actions,  that  if  the  defendant  fail  to  answer  the 
complaint,  the  plaintiff  will  apply  to  the  Court  for  the  relief  de- 
manded herein. 

See  ante,  ^24;  N.  Y.  Code,  ^  129. 

1.  Wliere  jud<?ment  by  default  is  entered,  in  an  action  against  a  party  for  fraud- 
nlentlv  converting  money  of  the  plaintiff,  tho  summons  must  have  apprised  the 
defendant  that,  on  failure  to  answer,  judgment  would  be  taken  against  him  for  the 
finftud.  A  mere  notice  in  the  summons  that  a  money  judgment  would  be  taken, 
will  not  support  a  judgment  for  fraud.    Porter  v.  Hermann,  8  Cal.  619. 

§  27.  Li%  pendens^  JUing  and  effect  of. 

[1862.]  In  an  action  affecting  the  title  to  real  property,  the  plaint- 
iff, at  the  time  of  filing  the  complaint,  and  the  defeyidant,  at  the  time 
offlinghis  answer^  when  affirmative  relief  is  claimed  in  such  anmver^ 
or  at  any  time  afterwards,  may  file  with  the  Recorder  of  the  county 
in  which  the  property  is  situated  a  notice  of  the  pendency  of  the 
action,  containing  the  names  of  the  parties  to,  and  the  object  of, 
the  action,  and  a  description  of  the  property  in  that  county  affected 
thereby ;  and  the  defendants  may  alsoy  in  snch  notice^  state  the 
nature  and  extent  of  the  relief  claimed  in  the  answer.  From  the 
time  of  filing,  only,  shall  the  pendency  of  the  action  be  constructive 
notice  to  a  purchaser  or  incumbrancer  of  the  property  affected 
thereby. 

N.  Y.  Code,  S  132. 

1.  A  honajide  purchaser  of  land  without  notice  of  proceedings  pending  for  its- 
condemnation,  at  the  time  of  purchase,  no  notice  of  lis  pendens  being  iilcd,  is  not 
aflected  by  the  proceedings.     Bensley  r.  Mountain  Lake  Water  Company y  13  Cal. 
306. 

2.  Under  our  statute,  the  mere  pendency  of  a  suit  does  not  charge  the  pur- 
chaser of  the  subject  matter  of  the  suit  as  a  purchaser  pendente  lite  at  common  law. 
A  notice  of  lis  pendens  must  be  filed  or  appear  of  record.  Head  v.  Fordyce,  17 
Cal.  149. 

3.  Where  notice  of  lis  pendens  was  not  filed,  plaintiff  cannot  successfully  set  up 
that  notice  would  have  done  no  good  to  the  purchaser,  because  he  could  make  no 
defense,  or  no  better  defense  than  the  vendor.  The  object  of  the  notice  is  to  ^ve 
the  opportnnitv  of  defense,  and  also  to  notify  third  persons  of  the  litigation. 
Richardson  v.  White,  18  Cal.  102. 

4.  Our  statute  does  not  give  any  new  rights  to  the  plaintiff,  but  limits  rights 
which  he  had  before.  It  simply  a^ds  to  the  common  law  rule  a  single  term,  to 
wit :  to  require  for  constructive  notice,  not  only  a  suit,  but  filing  notice  for  it ; 
and  there  is  no  distinction,  under  the  statute,  between  different  kinds  of  interest  in 
or  title  to  real  estate.    Id. 

Qiury:  Whether  actual  notice  of  lis  pendens  would  be  equivalent  to  notice  filed 
with  the  Recorder.    Id. 

5.  Our  statute  (Prac.  Act,  sec.  27)  changes  the  common  law  rule  upon  this 
subject.    Id. 

6*.  A  purchaser  of  real  property,  pedHing  suit  affecting  the  title  to  it,  is  not 
bound  by  the  judgment,  unless  notice  of  lis  pendens  be  filed  with  the  County  Re- 
corder before  the  purchase.    Id. 

7.  The  only  way  to  charge  a  purchaser  of  property,  pending  a  suit,  with  con- 
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structive  notice  of  the  suit,  is  by  filing  a  notice  of  lis  pendens  according  to  the 
statute.     Attlt  v.  Gassawau,  18  Cal.  205. 

8.  The  effect  of  lis  pendens  is  to  make  a  subsequent  purchaser  from  tlie  party  a 
mere  volunteer,  affected  by  the  judgment  renderetl,  or  whicli  may  be  rendered  in 
the  suit  in  the  pendency  in  which  notice  is  given.  Gregory  v.  Uaynes,  13  Cal. 
594;   Curtis  v.  Sutter,  15  Cal.  263. 

9.  A  lis  pendens  may  be  filed  in  an  equity  suit  with  like  effect  as  in  a  suit  at 
law.     Sparks  v.  Iless^  15  Cal.  193. 

• 

§  28.  SumrrumSj  by  whom  served. 

[1854,  1855, 1859,  I860.]  The  summons  shaU  be  served  by 
the  SheriflF  of  the  county  where  the  defendant  is  found,  or  by  his 
deputy,  or  by  a  person  specially  appointed  by  him,  or  appointed  l)y 
a  Judge  of  the  Court  in  which  the  action  is  brought,  or  by  any 
white  male  citizen  of  the  United  States,  over  twenty-one  years  of 
age,  who  is  competent  to  be  a  witness  on  the  trial  of  the  action, 
except  as  hereinafter  provided ;  a  copy  of  the  complaint,  certified 
by  the  Clerk,  shall  be  served  with  the  summons.  When  the  sum- 
mons is  served  by  the  SheriflF  or  his  deputy,  it  shall  be  returned 
with  the  certificate  or  aflSdavit  of  the  oflScer,  of  its  sendee,  and  of 
the  service  of  the  copy  of  the  complaint,  to  the  office  of  the  Clerk 
from  which  the  summons  issued.  When  the  summons  is  served  by 
any  other  person  as  before  provided,  it  shall  be  returned  to  the 
office  of  the  Clerk  from  which  it  issued,  with  the  affidavit  of  such 
person  of  its  service,  and  of  the  service  of  a  copy  of  the  complaint. 
If  there  be  more  than  one  defendant  in  the  action,  and  such  de- 
fendants reside  withhi  the  county,  a  copy  of  the  complaint  need  be 
served  on  only  one  of  the  defendants. 

1 .  The  affidavit  of  service  required  by  this  section  must  show  that  the  person 
serving  it  was  a  white  male  citizen,  over  twentv-one  years  of  age,  competent  to 
testify  in  the  cause,  and  tliat  a  certified  copy  of  the  complaint  accompanied  the 
summons.     McMillan  and  Wife  v.  Reynolds,  11  Cal.  378. 

2.  Courts  will  take  judicial  notice  of  the  signature  of  their  officers,  as  such,  but 
not  of  parties  to  a  cause.     Aldei'son  v.  Belly  9  Cat.  321. 

3.  Courts  should  presume  that  the  Sheriff  served  all  process  within  his  juris- 
diction, where  no  place  of  service  is  stated.     Crane  v.  Drannaii,  3  Cal.  195. 

4.  His  return  is  not  traversable,  nor  can  it  be  attacked  collaterally,  even  if  he 
has  been  guilty  of  fraud  or  collusion.     Eguy  v.  Buchanan,  5  Cal.  56. 

5.  All  returns  must  be  made  by  the  deputy  in  the  name  and  by  the  authority  of 
the  Sheriff.     Joyce  v.  Joyce,  5  Cal.  449. 

6.  Where  he  states  that  he  served  defendant  with  a  certified  <opy  of  the  com- 
plaint, it  will  be  presumed  that  the  copy  was  certified  by  the  Clerk  and  not  by 
some  one  else.     Curtis  v.  Herrick,  14  Cal.  119. 

7.  A  mistake  in  the  date  of  the  return  may  bo  corrected  at  any  time  Ritter  v. 
Scannell,  11  Cal.  248. 

8.  The  Sheriff  has  no  right  to  amen*  his  return  so  as  to  affect  vested  rights. 
Newhall  V.  Provost,  6  Cal.  87  ;    IVebster  v.  Haworth,  8  Cal.  26. 

9.  The  word  "  appurtenances  "  insufficient  to  comprehend  within  it^  meaning 
any  personal  property  as  the  subject  of  a  levy.     Monroe  v.  Thomas,  5  Cal.  471 . 
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10.  A  description  in  a  Sheriff's  return  of  city  lots,  by  numbers,  referring  to  the 
ofScial  map,  is  sufficient.     Welch  v.  Sullivan^  S  Cal.  186. 

11.  Where  the  levy  is  made  by  posting  a  copy  of  the  writ  on  the  premises,  it  is 
not  necessary  to  show  by  the  return  that  the  premises  were  at  the  time  unoccupied. 
RtUer  V.  Scdnneii,  11  Cal.  248. 

§  29.  Summons^  how  served. 

[1854, 1861.]  The  summons  shall  be  served  by  delivering  a 
copy  thereof,  as  follows : 

Ist.  K  the  suit  be  against  a  corporation,  to  the  President  or 
other  head  of  the  corporation,  Secretary,  Cashier  or  Managing  Agent 
thereof. 

2d.  If  the  suit  be  against  a  foreign  corporation,  or  a  non- 
resident joint  stock  company  or  association,  doing  business  within 
this  State,  to  an  Agent,  Cashier  or  Secretary  thereof. 

3d.  If  against  a  minor  under  the  age  of  fourteen  years,  to 
such  minor  personally,  and  also  to  his  father,  mother,  guardian ;  or 
if  there  be  none  within  the  State,  then  to  any  person  having  the 
care  or  control  of  such  minor,  or  with  whom  he  resides,  or  in  whose 
service  he  is  employed. 

4th.  If  against  a  person  judicially  declared  to  be  of  unsound 
mind,  or  incapable  of  conducting  his  own  affairs,  and  for  whom  a 
guardian  has  been  appointed,  to  such  guardian. 

5th.  In  all  other  cases,  to  the  defendant  personally. 

Counties,  bow  served,  see  ante,  note  *  to  §  22,  §  2  of  the  note. 

1.  Corporations,  serTice  on.  —  A  Sheriff's  return  on  the  summons 
a^nst  a  corporation,  that  he  served  the  same  on  the  President  and  Secretary  of 
the  company,  is  prima  facie  evidence  that  the  persons  named  in  the  return  were 
such  officers,    nowe  v.  Table  Mountain  Water  Co.,  10  Cal.  441. 

2.  The  return  of  a  Sheriff  on  a  summons,  that  he  served  it  on  one  Pendleton, 
one  of  the  partners  and  associates  of  the  company,  is  prima  facie  evidence  that 
Pendleton  was  such  partner  and  associate.  Wilson  v.  Spring  Hill  Quartz  Mining 
Co.,  10  Cal.  445. 

3.  In  a  suit  against  a  corporation,  the  summons  must  be  served  on  one  of  the 
officers  or  agents  named  in  the  Practice  Act.  Aikens  v.  Quartz  Rock  Co.,  6  Cal. 
186. 

4.  Service  on  a  party  in  possession  of  the  property,  who  does  not  appear  to  be 
,  one  of  the  officers  named,  will  not  entitle  the  plaintiff  to  a  judgment  by  default. 
i                  Id. 

5.  Where,  in  an  action  against  an  incorporated  company,  .the  return  of  the 
Sheriff  showed  that  he  had  served  the  summons  in  the  action  "  upon  James  Street, 

I  one  of  the  proprietors  of  the  company: "  Held,  that  it  was  not  sufficient  evidence 

of  service  to  give  the  Court  jurisdiction,  it  not  appearing  that  Street  was  President, 
or  head  of  the  corporation,  or  Sccretarv,  Cashier  or  Managing  Agent  thereof. 
0*Brien  v.  Shaw's  Flat  and  Tuolumne  Canal  Co.,  10  Cal  343. 

6.  Where  the  summons  was  issued  against  Adams  &  Co.,  and  served  on  C.  B. 
Macy,  and  nothing  "appeared  to  connect  Macy  with  Adams  &  Co. :  Held,  that  judg- 
ment by  default  could  not  be  sustained.    Adams  v.  Town,  3  Cal.  247. 

7.  Minor. — The  requirement  of  the  statute  being  positive,  that  in  actions 
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against  a  minor  under  the  age  of  foarteen  years,  personal  service  of  summons 
must  be  made;  in  cases  where  he  resides  out  of  this  State,  and  his  residence  is 
known  to  plaintiff,  such  residence  should  be  stated  in  the  affidavit  for  publication. 
Gray  v.  Palmer,  9  Cal.  616. 

8.  Service  of  the  summons  upon  infants,  although  under  the  age  of  fourteen 
years,  should  be  made  by  depositing  a  summons  and  certified  copy  of  the  complaint 
m  the  post  office  directed  to  the  infant,  the  same  as  to  other  defendants.    Id. 

9.  Under  the  Practice  Act,  personal  service  of  writs  and  process  is  made  by 
delivering  a  copy  to  the  party  upon  whom  service  is  required.  Independent  of  the 
statutes,  the  mode  would  be  by  showing  the  original  under  seal  of  the  Court,  and 
delivering  a  copy.     Edmondson  v.  Mason,  16  Gal.  386. 

10.  Service  or  a  summons  upon  a  party  by  a  wrong  name  does  not  give  the 
Court  jurisdiction  over  his  person ;  his  appearance  cannot  be  compelled,  and  by 
nonapj>earancc  he  does  not  waive  any  of  his  rights.  Farnham  v.  Uildrelhf  32 
Barb.  277. 

11.  In  an  action  against  Jacob  V.,  the  summons  was,  by  mistake,  served  on 
James  L.  V.,  the  father  of  the  defendant,  and  who  lived  in  the  same  house  with 
him  ;  soon  after,  the  summons  was,  by  members  of  the  family,  delivered  to  the 
defendant,  who  took  no  notice  of  it :  Held,  that  his  motion  to  vacate  a  judgment, 
entered  on  failure  to  answer,  should  be  granted,  without  reference  to  the  question 
whether  he  had  any  defense  on  the  merits.  No  Court,  whether  of  superior  or  in- 
ferior jurisdiction,  can  render  a  valid  judgment  without  acquiring  jurisdiction  in 
some  mode  prescribed  by  law ;  the  want  of  such  jurisdiction,  when  ascertained, 
renders  the  judgment  void.  Bloom  v.  Bwrdick,  1  Hill,  130 ;  Goms  v.  Lord  Hunt- 
inglawer,  12  Mees.  &  W.  502,  overruling  anonymous,  4  How.  Pr.  11.  112 ;  Williams 
y.  Van  Falkenburg,  16  How.  Pr.  R.  144 ;  8  Abbott's  Pr.  R.  568. 

§  30.  Service  of  summons  by  pvhlication  when  defendant  can- 
not be  founds  etc. 

When  the  person  on  whom  the  service  is  to  be  made,  resides  out 
of  the  State,  or  has  departed  from  the  State ;  or  cannot,  after  due 
diligence,  be  found  within  the  State  ;  or  conceals  himself  to  avoid 
the  service  of  summons,  and  the  &ct  shall  appear  by  affidavit  to 
the  satisfaction  of  the  Court,  or  a  Judge  thereof,  or  a  County  Judge, 
and  it  shall  in  like  manner  appear  that  a  cause  of  action  exists 
against  the  defendant  in  respect  to  whom  the  service  is  to  be  made, 
or  that  he  is  a  necessary  or  proper  party  to  the  action,  such  Court 
or  Judge  may  grant  an  order  that  the  service  be  made  by  the  pub- 
lication of  the  summons. 

N.  Y.  Code,  \  135. 

1 .  An  affidavit  for  an  order  of  the  publication  of  the  summons,  upon  the  ground 
of  the  absence  of  the  defendant,  which  states  that  the  defendant  could  not,  after 
due  diligence,  be  found  in  the  county  where  the  action  was  pending ;  that  affiant 
had  inquired  of  Fogg,  who  is  an  intimate  friend  of  defendant,  as  to  his  where- 
abouts ;  that  Pogg  was  unable  to  inform  him,  and  that  plaintiff  did  not  know 
where  defendant  could  be  found  within  the  State,  is  insumcient  to  authorize  the 
publication.  A  publication  made  upon  such  an  affidavit  will  not  give  the  Court 
jurisdiction  of  the  person  of  the  defend  int.     Swain  v.  Chase,  12  Cal.  283. 

2.  Where  the  attorney  of  record  makes  an  affidavit  that  diligent  search  has  been 
made  for  the  defendant,  and  that  he  conceals  himself  to  avoid  service  of  process, 
it  is  sufficient  for  an  order  for  the  service  of  summons  to  be  made  by  publication. 
Anderson  v.  Parker,  6  Cal.  201. 

3.  An  affidavit,  made  to  obtain  an  order  for  service  of  summons  hy  publication, 
is  insufficient  to  sustain  an  order  which  directs  publication  merely,  without  direct- 
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ing  service  by  mail,  unless  such  affidavit  shows  the  fact  of  plaintiiF's  inability  to 
discover  the  place  of  residence  of  the  defendant  sought  to  be  served.  Cook  v. 
Farmer,  1 1  Abbott's  Pr.  40. 

§  31.   Order  of  publication^  what  to  contain. 

The  order  shall  direct  the  publication  to  be  made  in  a  newspaper 
to  be  designated  as  most  likely  to  ^ve  notice  to  the  person  to  be 
served,  and  for  such  length  of  time  as  may  be  deemed  reasonable, 
at  least  once  a  week ;  provided,  that  publication  against  a  defend- 
ant residing  out  of  the  State,  or  absent  therefrom,  shall  not  be  less 
tlian  three  months.  In  case  of  pubUcation,  where  the  residence  of 
a  nonresident  or  absent  defendant  is  known,  the  Court  or  Judge 
shall  also  direct  a  copy  of  the  summons  and  complaint  to  be  forth- 
with deposited  in  the  post  office,  directed  to  the  person  to  be 
served,  at  his  place  of  residence.  When  pubUcation  is  ordered, 
personal  service  of  a  copy  of  the  summons  and  complaint  out  of  the 
State  shall  be  equivalent  to  publication  and  deposit  in  the  post 
office.  In  either  case,  the  service  of  the  summons  shall  be  deemed 
complete  at  the  expiration  of  the  time  prescribed  by  the  order  for 
publication.  In  actions  upon  contracts  for  the  direct  payment  of 
money,  the  Court  in  its  discretion  may,  instead  of  ordering  publi- 
cation, or  may,  after  pubUcation,  appoint  an  attorney  to  appear  for 
the  nonresident,  absent  or  concealed  defendant,  and  conduct  the 
proceedings  on  his  part. 

N.  Y.  Code,  \  135. 

1.  The  provision  of  the  Practice  Act  authorizing  judgment,  personal  and  final, 
against  an  absent  defendant  for  whom  the  Court  has  appointed  an  attorney,  with 
privilege  to  the  defendant  to  come  in  and  deny  in  six  months,  is  not  in  violation 
of  the  Constitution  of  the  United  States,  or  that  of  this  State.  Ware  v.  Robinson, 
9  Cal.  107. 

2.  The  Court  may  appoint  an  attorney  for  an  alleged  concealed  defendant,  and  a 
judgment  a^inst  him  will  stand  after  six  months  have  elapsed,  unless  he  filed  his 
bill  to  set  aside  the  judgment  on  the  ground  of  fraud,  that  he  was  not  concealed.  Id, 

3.  The  fi&ilnre  to  deposit  in  the  post  office  a  copy  of  the  complaint  and  sum- 
mons, directed  to  a  minor,  is  not  cured  by  the  appearance  of  the  mother  in  her 
own  betialf.     Gray  v.  Palmer,  9  Cal.  616. 

4.  Where  scr\'ice  is  attempted  in  a  mode  different  from  the  course  of  the  com- 
mon law,  the  statute  must  be  strictly  pursued  to  give  jurisdiction.  Jordan  v.  Giblin, 
12  Cal.  100. 

5.  The  Practice  Act  further  provides,  in  relation  to  service  on  nonresidents  by 
publication,  that  "  the  serWce  of  the  summons  shall  be  deemed  complete  at  the 
expiration  of  the  time  prescribed  by  the  order  of  publication :"  Ildd,  that  the  pub- 
Ucation only  afiects  the  service  of  the  summons,  and  the  defendant  is  entitled  to 
foitv  days  i2fter  the  period  of  publication  to  file  his  answer.  Grewell  v.  Henderson, 
5  Cal.  465. 

6.  A  judgment  rendered  against  a  party  who  is  absent  from  the  State,  npon  pub- 
lication of  the  summons  tlmtj  days  only,  is  void  for  the  want  of  jurisdiction  of 
the  person  of  the  defendant.    Jordan  v.  GHHin,  12  Cal.  100. 
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7.  Where  legal  notice  is  required  to  be  published  for  ten  weeks  before  a  proceed- 
ing thereon  could  be  had,  a  publication,  though  in  each  of  ten  successive  weeks, 
is  not  sufficient,  if  the  time  between  the  first  publication  and  the  proceeding  taken 
is  less  than  seventy  days.  The  Peopk,  ex  rel.  Demarest,  v.  Gray,  10  Abbott's  Pr.  468. 

8.  An  affidavit  which  avers  a  cause  of  action  against  the  defendant ;  that  de- 
fendant cannot  after  due  diligence  be  found  in  the  State ;  that  summons  has  been 
issued,  but  Sheriff  cannot  find  him :  tliat  defendant's  residence  is  in  tlie  county 
where  the  summons  issued,  and  that  defendant  still  has  a  family  residing  in  said 
county — is  insufficient  to  authorize  the  Court  to  appoint  an  attorney  to  represent 
such  absent  defendant.     Jordan  v.  Gibiin,  12  Cal.  100. 

9.  Where  an  order  for  service  of  summons  upon  a  nonresident,  by  pubUcation, 
is  obtained,  if  personal  service  out  of  the  State  is  effected,  it  is  unnecessary  to  pro- 
ceed to  make  publication  and  to  deposit  summons  in  the  post  office.  A  personal 
service  takes  the  place  of  those  steps.     AhraJiams  v.  Mitchell,  Abbott's  Pr.  123. 

10.  Where  publication  and  mailing  is  ordered,  personal  service  out  of  the  State 
is  only  equivalent  to  mailing,  and  can  have  no  greater  effect.  Fiske  v.  Anderson, 
Abbott's  Pr.  8. 

11.  An  order  for  service  by  publication,  granted  on  the  eighteenth,  directed  the 
summons  to  be  mailed  forthwith  :  Held,  that  a  delay  in  mailing  till  the  twenty- 
second,  caused  bv  waiting  to  have  the  papers  printed,  did  not  render  the  service 
irregular.  Van  Iruck  v.  Hardy,  Abbott's  jt*r.  473.  Fifteen  days  delay  would  make 
it  irregular.     B(ju:k  v.  Cruswell,  2  Al.  386. 

12.  An  order  for  the  publication  of  a  summons,  granted  under  subdivision  two 
of  section  one  hundred  and  thirty-five  of  the  Code,  which  presupposes  tliat  the 
debtor  is  a  resident  of  the  State,  but  has  departed  therefrom,  or  keeps  himself  con- 
cealed therein,  must  direct  a  copy  of  the  summons  and  complaint  to  be  deposited 
in  the  post  office,  directed*  to  the  defendant  at  his  place  of  residence,  though  it  ap- 
pear from  the  affidavit  tliat  he  has  departed  therefrom.  Jowsley  v.  McDonald,  32 
Barb.  604. 

§  32.  Action  against  two  or  more  defendants. 

Where  the  action  is  against  two  or  more  defendants,  and  the 
summons  is  served  on  one  or  more,  but  not  on  all  of  them,  the 
plaintiff  may  proceed  as  follows : 

1st.  If  the  action  be  against  the  defendants  jointly  indebted  upon 
a  contract,  he  may  proceed  against  the  defendants  served,  unless  the 
Court  otherwise  direct ;  and  if  he  recover  judgment,  it  may  be 
entered  against  all  the  defendants  thus  jointly  indebted,  so  far  only 
as  that  it  may  be  enforced  against  the  joint  property  of  all,  and  the 
separate  property  of  the  defendants  served. 

2d.  If  the  action  be  against  defendants  severally  liable,  he  may 
proceed  against  the  defendants  served  in  the  same  manner  as  if 
they  were  the  only  defendants. 

N.  Y.  Code,  136. 

1.  Wlien  the  record  shows,  in  general  terms,  the  appearance  of  parties,  the  ap- 
pearance will  be  confined  to  those  parties  served  with  process.  Chester  v.  Miller, 
13  Cal.  5.58. 

2.  C.  purchased  goods  on  his  individual  account,  and  directed  plaintiff  to  charge 
the  same  to  the  ioint  account  of  C.  and  J.,  without  authority  from  J.  In  an  action 
by  plaintiff:  Held,  that,  although  J.  was  not  liable,  judgment  might  be  rendered 
against  C.  Tiie  common  law  nile  is  nwditicd  so  far,  at  least,  as  to  permit  judg- 
ment against  a  portion  of  the  defendants,  whenever  the  contract  purports  on  its 
face  to  be  the  contract  of  all  the  parties  sued,  and  it  turns  out  in  proof  that  a  por- 
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tion  only  are  liable.    I^wis  v.  Clarkin,  18  Cal.  399 ;  Steams  v.  Aguirre  (6  Cal. 
176)  in  this  respect  overruled.     Id. 

3.  The  provisions  of  the  thirty-second  section  of  the  Practice  Act,  which,  in 
an  action  against  two  or  more  defendants,  all  of  whom  are  not  sensed,  authorizes 
judgment  to  be  entered  to  bind  the  joint  property  of  all  the  defendants,  does  not 
apply  to  actions  for  the  foreclosure  of  mortgages  on  real  estate.  Bowen  v.  3iay,  12 
Cal.'348. 

§  33.  Proof  of  service  J  how  made. 

Proof  of  the  service  of  the  summons  shall  be  as  follows : 

Ist.  If  served  by  the  SheriflF  or  his  deputy,  the  affidavit  or  cer- 
tificate of  such  Sheriff  or  deputy. 

2d.  If  by  any  other  person,  his  affidavit  thereof. 

3d.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman  or  principal  clerk,  showing  the  same  ;  and  an  affidavit  of 
a  deposit  of  a  copy  of  the  summons  in  the  post-office,  if  the  same 
shall  have  been  deposited. 

4th.  The  wTittcn  admission  of  the  defendant. 

N.  Y.  Code,  4  138. 

1.  Return  by  the  Sheriff. — Where,  in  an  action  against  an  incorporated 
company,  the  return  of  the  Sheriff  showed  that  he  had  served  the  summons  in  the 
action  "  upon  James  Street,  one  of  the  proprietors  of  the  company  :"  Held,  that 
it  was  not  sufficient  evidence  of  service  to  give  the  Court  jurisdiction,  it  not  ap- 
pearing that  Street  was  president,  or  head  of  the  corporation,  or  secretary,  cashier 
or  managing  agent  thereof.  O'Brien  v.  Shaw's  Flat  and  Tuolumne  Canal  Co.,  10 
Cal.  343. 

2.  Where  the  return  of  a  Sheriff  states  that  he  served  defendants  with  a  certified 
copy  of  the  complaint,  it  will  be  presumed  that  the  copy  was  certified  by  the 
Clerk,  and  not  by  some  one  else.     Curtis  v.  Herrick,  14  Cal.  117. 

3.  ("ourts  cannot  know  an  under  officer,  and  the  act  and  return  on  a  summons 
of  a  deputy  Sheriff  is  a  nullity,  unless  done  in  the  name  and  by  the  authority  of 
his  principal.     Joyce  v.  Joyce^  5  Cal.  449. 

4.  Heturn  by  any  other  person. — The  affidavit  of  service  required 
by  this  jiection  must  sliow  that  the  person  serving  it  was  a  white  male  citizen,  over 
twenty-one  years  of  age,  competent  to  testify  in  the  cause,  and  that  a  certijied  copy 
of  the  complaint  accompanied  the  summons.    McMdlan  v.  Reynolds,  1 1  Cal.  378. 

5.  See  ante,  ^  28. 

6.  Return  in  case  of  publication.— The  failure  to  deposit  in  the 
post-office  a  copy  of  the  complaint  and  summons,  directed  to  snch  minor,  is  not 
cared  bv  the  appearance  of  the  mother  in  her  own  behalf.  Gray  v.  Palmer,  9 
Cat.  616. 

7.  Where  there  is  but  one  clerk  in  tlie  office  of  a  public  newspaper,  his  affidavit 
of  the  publication  of  summons,  or  ri^tice,  in  said  paper,  is  sufficient,  and  it  is 
nnnecessary  for  the  affidavit  to  describe  him  as  principal  clerk.    Id. 

8.  Written  admission  of  defendant.—Courts  will  take  judicial 

notice  of  the  signatures  of  their  officers,  as  such  ;  but  tlierc  is  no  rule  whicJi  ex- 
tends such  notice  to  the  signatures  of  parties  to  a  cause.  When,  therefore,  the 
proof  of  service  of  process  consists  of  the  written  admissions  of  defendants,  such 
admissions,  to  be  available  in  the  action,  should  be  accompanied  with  some  evi- 
dence of  the  genuineness  of  the  signatures  of  the  parties.  In  the  absence  of  such 
evidence,  the  Court  cannot  notice  them.    Alderson  v.  Bell  and  Wife,  9  Cal.  315. 

9.  An  acknowledgment  of  service  of  summons  is  only  sufficient  when  reduced 
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to  writinp:  and  subscribed  by  tlic  party.    A  verbal  acknowledgment  is  not  sufficient. 
Montgomery  v.  Tutt,  11  Caf.  307. 

10.  Tlie  statate  docs  not  require  an  admission  of  service  to  designate  the  place 
where  the  service  was  made.  The  object  of  such  designation,  when  required,  is 
to  determine  tlie  period  witliin  which  the  answer  must  be  filed,  or  when  default 
may  be  taken.     Alderson  v.  Bell  and  Wife^  9  Cal.  315. 

1 1 .  Where  defendant's  attorneys  accepted  service  of  the  summons,  but  attached 
no  date  thereto,  the  date  of  the  return  by  the  Slieriff  was  held  to  be  the  true  date 
of  the  service.  When  the  place  where  the  writ  is  served  is  not  stated,  tlie  Court 
should  assume  that  it  was  served  within  the  jurisdiction  of  the  officer  to  whom  it 
is  directed.     Crane  v.  Brannan,  3  Cal.  194. 

§  34.   Certificate  or  affidavit  of  service j  requisites  of. 

In  case  of  service  otherwise  than  by  publication,  the  certificate 
or  affidavit  shall  state  the  time  and  place  of  the  service. 

N.  Y.  Code,  4  138. 

1 .  The  only  object  of  the  designation  of  the  place  where  process  is  served,  is  to 
determine  the  period  within  which  the  answer  must  be  filed,  or  when  default  may 
be  taken.     Whitweil  v.  Barbier,  7  Cal.  62. 

2.  Where  the  evidence  of  the  place  of  service  is  insufficient  to  authorize  a  judg- 
ment, advantage  of  it  should  he  taken,  either  by  appeal  or  on  motion  to  vacate  the 
judgment.     Pico  v.  Sunol,  6  Cal.  294. 

§  35.  Jurisdiction^  when  Court  shall  have  acquired. 

From  the  time  of  the  service  of  the  summons  and  copy  of  com- 
plamt  in  a  civil  action,  the  Court  shall  be  deemed  to  have  acquired 
jurisdiction,  and  to  have  control  of  all4he  subsequent  proceedings. 
A  voluntary  appearance  of  a  defendant  shall  be  equivalent  to  per- 
sonal service  of  the  summons  upon  him. 

N.  Y.  Code,  §  139.    As  to  what  constitutes  an  appearance,  see  post,  §  523. 

1.  In  order  to  give  a  Court  jurisdiction  of  the  subject  matter,  so  as  to  enable  it 
to  issue  orders  or  process,  there  must  be  a  suit  instituted  in  the  Court.  Ex  parte 
Cohen,  6  Cal.  318. 

2.  The  first  point  decided  by  anv  Court  is,  that  the  Court  has  jurisdiction, 
although  it  may  not  be  in  terms.     Clary  \,  Hoagland',  6  Cal.  685. 

3.  The  object  of  a  summons  is  to  bring  the  party  into  Court.  If  tliat  object 
be  attained  by  the  appearance  and  pleadings  of  the  party,  he  cannot  complain. 
Andrews  v.  ^fokelumne  llill  Co.,  7  Cal.  330. 

4.  Where  a  defendant  was  served  with  process,  but  was  not  given  the  time 
allowed  by  statute  to  appear  and  answer,  it  would  be  a  sufficient  reason  for  the 
Court  to  quash  the  writ  on  motion  bv  an  amicus  curia',  or  for  extension  of  the  time 
on  defendant's  motion,  or  a  good  objection  (A  writ  of  error,  arrest  of  judgment  or 
motion  for  a  new  trial ;  but  it  cannot  be  said  that  the  Court  had  no  jurisdiction  of 
the  person,  so  as  to  render  its  judgment  a  nullity.     Whitweil  v.  Barbier,  7  Cal.  62. 

5.  In  actions  in  personam  in  Courts  other  tlian  Admiralty  Courts,  no  man  can 
be  deprived  of  his  property  without  having  l)een  first  personally  cited  to  appear 
and  make  his  defense,  unless  by  virtue  of  some  positive  statutory  enactment. 
Loring  v.  Illsley,  1  Cal.  29. 

6.  Service  of  summons  upon  a  party  by  a  wrong  name  does  not  give  the  Court 
jurisdiction  over  his  person.  His  appearance  cannot  be  compelled,  and  by  non- 
appearance ho  docs  not  waive  any  of  his  rights.  Famham  v.  Hildrdh,  32  Barb. 
277  ;  12  Abbott's  Pr.  R.  682. 
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TITLE   IV. 

OP  THE  PLEADINGS   IN   CIVIL  ACTIONS. 

Sec.  36.  Form  of  pleading%. 

37.  Skfficiency  of  pleadings y  how  determined. 

38.  Pleadings  on  the  part  of  plaintiff  and  defendant. 

39.  Complaint,  what  to  contain. 

40.  When  defendant  may  demur. 

41.  Demurrer  must  specify  grounds  of  oljection. 

42.  Demurrer  and  answer. 

43.  Amended  complaint j  haw  filed  and  served. 

44.  Oljection  not  appearing  on  complaint. 

45.  Objection,  when  deemed  waived. 

46.  Answer,  what  to  contain. 

47.  Counter  claim. 

48.  Cross  demands. 

49.  Several  defenses. 

50.  Demurrer  to  answer  and  sham  and  irrelevant  defenses. 

51.  Pleadings  to  he  verified. 

52.  Pleadings,  when  not  to  he  verified. 

53.  Copy  of  instrument,  when  deemed  admitted  as  genuine. 

54.  When  deemed  not  admitted. 

55.  Pleadings,  how  and  by  whom  verified. 

56.  Items  of  account.     Bill  of  particulars. 

57.  Irrelevant  or  redundant  matter. 

58.  In  real  actions,  how  to  describe  property. 

59.  Judgments,  how  to  he  pleaded. 

60.  Conditions  precedent,  how  to  he  pleaded. 

61.  Private  statutes,  how  to  be  pleaded. 

62.  Libel  and  slander,  how  stated  in  the  complaint. 

63.  Amwer  in  such  cases. 

64.  What  causes  of  action  may  he  jointed. 

65.  Allegation  not  denied,  when  to  he  deemed  true. 

66.  What  is  a  material  cUlegation. 

67.  Amendments  of  course,  and  effect  of  demurrers. 

68.  Who  may  enlarge  time  to  plead,  correct  mistakes^ 

amend  and  relieve  from  judgment  in  certain  cases. 
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69.  Fictitious  name, 

70.  Pleadingsy  how  contracted. 

71.  No  error  or  defect  to  he  regarded^  unless  it  affects  the 

stihstantial  rights. 

§  36.  Form  of  pleadings. 

The  pleadings  are  the  formal  allegations  by  the  parties  of  their 
respective  claims  and  defenses,  for  the  judgment  of  the  Court. 

For  intenrention,  see  4  659,  etc. 

§  37.  Sufficiency  of  pleadings^  how  determined. 

All  the  forms  of  pleadings  in  civil  actions,  and  the  rules  by  ^hich 
the  sufficiency  of  the  pleadings  shall  be  determined,  shall  be  those 
prescribed  in  this  act. 

N.  Y.  Code,  §  UO. 

§  38.  Pleadings  on  the  part  of  plaintiff  and  defendant. 

[1856,  I860.]  The  only  pleadings  on  the  part  of  the  pls^tiff 
shall  be  the  complaint,  demurrer,  or  replication  to  the  defendant's 
answer,  and  the  only  pleadings  on  the  part  of  defendant  shall  be  a 
demurrer  to  the  complaint,  or  a  demurrer  to  the  replication,  or  an 
answer  to  the  complaint.  The  demurrer  or  answer  of  the  defend- 
ant, and  the  demurrer  or  replication  of  the  plaintiff,  shall  be  filed 
with  the  clerk,  and  a  copy  thereof  served  on  the  adverse  party,  or 
his  attorney. 

§  39.   Complaint,  what  to  contain. 

The  complaint  shall  contain : 

1st.  The  titie  of  the  action,  specifying  the  name  of  the  court  and 
the  name  of  the  county^  in  which  the  action  is  brought,  and  the 
name  of  the  parties  to  the  action,  plaintiff  and  defendant. 

2d.  A  statement  of  the  facts  constituting  the  cause  of  action,  in 
ordinary  and  concise  language. 

3d.  A  demand  of  the  relief  which  plaintiff  claims.  If  the  re- 
covery of  money  or  damages  be  demanded,  the  amount  tiiereof 
shall  be  stated. 

N.  Y.  Code,  §  142.    As  to  the  subject  of  parties,  see  anU,  §4  ^"17. 
1.  Statement  of  the  fiau^ts  constituting  a  cause  of  action. 
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69.  FictitioM  name. 

70.  Pleadings^  haw  constructed. 

71.  No  error  or  defect  to  be  regarded^  unleM  it  affects  the 

mibstantiai  rights. 

§  36.  Form  of  pleadings. 

The  pleadings  are  the  formal  allegations  by  the  parties  of  their 
respective  claims  and  defenses,  for  the  judgment  of  the  Court. 

For  intervention,  Bce  4  659,  etc. 


§  37.  SJiifjiApnfurtj  of  pleadings 


Amendment,  LavM  1866,  p.  701. 

Section  88.  The  pleadings  on  the  part,  of  the  plaintiff  shall  be 
the  complaint  or  demurrer  to  the  defendant's  answer ;  the  plead- 
ings on  the  part  of  the  defendant  to  the  original  complaint  or  cross 
cx)mplaint  of  a  co-defendant  shall  be  the  demurrer  or  answer. 
When  a  defendant  is  entitled  to  relief  as  against  the  plaiiitiif  alone, 
or  against  the  plaintiif  and  a  co-defendant,  he  may  make  a  separate 
statement  in  his  answer  of  the  necessary  facts,  with  a  prayer  for 
the  relief  sought,  instead  of  bringing  a  distinct  cross  action.  All 
pleadings  subsequent  to  the  original  complaint  shall  be  filed  with 
the  Clerk,  and  a  copy  thereof  served  on  the  adverse  party  or  his 
attome}',  if  the  adverse  party  or  his  attorney  live  within  Uie 
county  where  the  action  is  pending;  provided,  that  when  the 
answer  contains  a  cross  complaint,  the  parties  plaintiif  or  defend- 
ant, or  his  or  their  attorney  tliereto,  shall  be  served  with  a  copy 
thereof,  and  shall  have  the  same  time  thereafter  to  plead  thereto 
that  is  allowed  for  pleading  to  the  original  complaint  after  service 
of  the  summons. 

"M.  A  Statement  ot  ttie  iaci»  constitating  the  cause  of  action,  in 
ordinary  and  concise  language. 

3d.  A  demand  of  the  relief  which  plaintiff  claims.  If  the  re- 
covery of  money  or  damages  be  demanded,  the  amount  thereof 
shall  be  stated. 

N.  Y.  Code,  §  142.    As  to  the  subject  of  parties,  see  anU,  §§  1-17. 
1.  Statement  of  the  fsicts  constitating  a  cause  of  action. 
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GENEBAL  BXTXiES. 


%  Th«  statute  requiring  the  complaint  to  contidn  a  statement  of  the  facts  con- 
stating a  cause  of  action,  in  ordinary  and  concise  language,  is  onlj  declaratory 
of  the  common  law.     Godtoin  v.  iSte£6tns,  2  Cal.  103. 

3.  The  Practice  Act  has  abolished  all  distinctions  in  the  form  of  actions,  and 
requires  only  a  simple  statement  of  the  facts  constituting  the  cause  of  action  or 
defense.    Pierof  y.  Sabitty  10  Cal.  27« 

4>  It  governs  all  cases  of  pleading,  legal  And  equitable^  br  the  same  mles — evi- 
iience  incladed,  Goodwins.  Ilamnnndy  13  Cal.  169;  Bidak  v.  Baker,  Id.  382; 
PcytK  V.  Treadft^,  16  Id«  243. 

5«  It  makes  no  distinction  between  the  niles  of  pleading  applicable  to  natural 
persons  and  those  applicable  to  arUilcial  persons.  San  Francisco  Gas  Co,  v.  CUy 
of  San  Framcisco,  9  CaU  467. 

6.  The  word  "  person^"  in  its  legal  signification,  is  a  generic  term,  and  was 
intended  to  inclirde  artificial  as  well  as  aatnraL  Dougku  t.  Pacific  M.  8,  S.  Co., 
4  Cal.  304.  • 

7.  The  object  of  sworn  pleadings  is  to  elicit  the  truth,  and  this  object  must  be 
entirely  defeated)  if  the  same  fact  may  be  denied  and  admitted  in  the  same  plead- 
ing.   UensUj  y.  Tkrtar,  14  Cal.  509 ;  BUmkman  y.  VaUejo,  15  Id.  644. 

8.  Venua. — So,  when  the  provisions  of  the  Code  require  the  action  to  be  tried 
in  a  particatar  county,  there  would  be  an  exception,  as  the  positiye  proyision  of  the 
statute  must  be  carried  out.  It  is  the  business  of  the  plaintiff  to  show  in  his  com- 
plaint, that  he  comes  within  the  exception.     UUfdder  y.  Z«vy,  9  Cal.  607. 

9.  Facts  alone  must  be  stated. — ^Facts  only  must  be  stated.  This  means 
the  fifccts  as  contradistinguished  from  the  law,  from  argument,  from  hypothesis  and 
from  the  eyidence  of  the  facts.     Green  y.  Palmer,  15  Cal.  413. 

10.  A  legal  inference  or  conclusion  from  the  &cts  should  not  be  stated.    Idx 

11.  Ar^iument  in  a  pleading  is  equally  inappropriate.    Id. 

12.  Hypothetical  statements  are  improper.    la, 

13.  The  defendant's  pretenses  are  equally  improper.  The  facts  must  be  care- 
fully distinguished  from  the  evidence  of  the  facts.    Id. 

14.  Alternative  or  difi^unctive  allegations.  — Under  no  system  of 

pleading  will  alternative  or  disjunctive  allegations  be  permitted.    Porter  v.  Her- 
aiofia,  8  Cal  624. 

15.  Facts  to  be  proved,  to  be  stated.— Those  ikcts,  and  those  only, 
most  be  stated  which  constitute  the  cause  of  action,  the  defense  or  the  reply ;  there- 
fore, each  party  must  allege  every  fact  which  he  is  required  to  prove,  and  will  be 
precluded  from  proving  any  fact  not  alleged.     Green  v.  Palmer,  IS  Cal.  413. 

16.  Only  such  facts  need  be  alleged  as  are  required  to  be  proved,  except  to  neg- 
ative a  possible  performance  of  the  obligation,  which  is  the  oasis  of  the  action,  or 
to  negative  an  inference  from  an  act  which  is,  in  itself,  indifferent.  Payne  v. 
Trmdwell,  16  Cal.  220. 

17.  Every  fact  which,  if  controverted,  plaintiff  must  prove  to  maintain  his  action 
must  be  stated  in  the  complaint.    Jerome  v.  Slebbins,  14  Cal,  457. 

18.  It  was  the  intention  of  the  Code  to  require  the  pleadings  to  be  so  framed  as 
not  only  to  apprise  the  parties  of  the  facts  to  be  proved  by  them  respectively,  but 
to  narrow  the  proofs  on  the  trial.    Piercu  y,  Sabm,  10  CsA  22. 

19.  He  must  allege  nothing  affirmatively  which  he  is  not  required  to  prove. 
Green  v.  Palmer,  15  Cal.  413.  It  must  be  recollected  that  every  fact  essential  to 
the  claim  of  defense  should  be  stated.  If  this  part  of  the  rule  be  violated,  the 
advene  ^arty  may  demur.    Id. 

20.  ^Nothing  snould  be  stated  which  is  not  essential  to  the  claim  or  defense,  or 
in  other  words,  that  none  but  issuable  facts  should  be  stated.  If  this  part  of  the 
rule  be  Isolated,  the  adverse  party  may  move  to  strike  out  the  unessential  parts.  Id, 

21.  Material  averment,  test  of,— An  unessential,  or  what  is  the  same 
thing,  an  immaterial  alle^tion,  is  one  which  can  be  stricken  from  the  pleading 
without  leaving  it  insufficient ;  and,  of  course,  need  not  be  proved  or  disproved. 
Id. ;   WhOwell  v.  Thomas,  9  Cal.  499, 

22.  The  following  question  will  determine,  in  every  case,  whether  an  allegation 
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be  material :  "  Can  it  be  made  the  subject  of  a  material  issne  V*  In  other  words : 
"  If  it  be  denied,  will  the  failnre  to  prove  it  decide  the  case  in  whole  or  in  part  V 
If  it  will  not,  then  the  fact  alleged  is  not  material.  It  is  not  one  of  those  which 
constitute  the  causes  of  action,  defense  or  reply.     Green  v.  Palmer,  15  CaL  413. 

23.  A  pleader  must  insert  in  his  pleading :  first,  whatever  he  is  to  prove ;  second, 
he  must  insert  no,  affirmative  allegation  which  he  is  not  to  prove ;  and  third,  that 
what  he  does  insert  must  be  decisive  of  some  part  of  the  cause  one  way  or  the 
other.    Id. 

24.  All  statements  must  be  concisely  made,  and  when  once  made,  must  not  be 
repeated.    Id. 

25.  An  occurrence  should  be  set  forth  in  its  logical,  that  is,  in  its  natural  order. 
Id. 

26.  Statutory  privilege  must  be  alleged.— When  a  pleader  wishes  to 
avail  himself  of  a  statutory  privilege,  or  right  given  by  particular  facts,  he  must 
show  the  facts.    Dye  v.  Dye,  11  Cal.  167. 

27.  Matters  in  avoidance.  — Matters  in  Hvoidance  must  bo  specially 
pleaded.  Tliey  cannot  be  used  as  defenses  under  an  answer  which  is  a  simple 
denial  of  the  allegations  of  the  bill.     Gaskill  v.  Trainer,  4  Cal.  235. 

28.  Fiction  in  pleading  repudiated.-— Notwithstanding  our  statute  has 
dispensed  with  tlie  old  form  ofpleading,  and  it  is  no  longer  necessary  to  alle^  a 
fictitious  demise,  still,  facts  sufficient  must  be  pleaded  to  show  the  plaintiff's  right 
to  recover,  and  it  will  not  do  to  state  conclusions  of  law  in  place  thereof.  Payne 
T.  Treadwdl,  5  Cal.  311. 

29.  The  system  of  practice  in  this  State  repudiates  all  fictions.  Payne  t. 
Treadwell,  16  Cal.  243. 

30.  Formal  allegations. — Allegations  merely  formal,  t.  e.,  such  as  require 
no  proof  at  the  trial,  are  unnecessarv  under  the  Code.  Ensign  v.  Sherman,  14 
How.  Pr.  K.  439.  At  least,  whether  their  absence  is  ground  of'  demurrer  or  not, 
it  is  not  ground  for  interfering  with  a  verdict.  Dias  v.  SJwrt,  16  How.  Fr.  R.  322. 

31.  Negative  aUegations. — ^Negative  allegations,  however,  are  frequently 
necessary,  though  they  are  not  to  be  proved.     Green  v.  Palmer,  15  Cal.  411. 

32.  Only  such  facts  need  be  alleged  as  are  required  to  be  proved,  except  to  neg- 
ative a  possible  performance  of  the  obligation,  which  is  the  basis  of  the  action,  or 
to  negative  an  inference  from  an  act  which  is  in  itself  indifferent.  Pavne  v.  Tread- 
well,  16  Cal.  220. 

33.  Account. — The  complaint  in  this  case,  alleging  that  plaintiff  and  defend- 
ants arc  members  of  a  joint  stock  company,  known  as  the  ''Miner's  Ditch  Com- 
pany ; "  that  defendants  exclude  plaintiff  from  participation  in  the  business  or 
benefit  from  it ;  that  they  have  received  large  sums  of  money  from  the  same,  and 
refuse  to  account  or  pay  liim  anything,  etc.,  entitles  plaintiff  to  relief  bv  a  decree 
iJ&rming  his  interest,  and  directing  an  account.    Smvth  v.  Fagan,  17  Cat.  178. 

34.  In  an  action  against  an  agent  for  not  accounting,  etc.,  a  request  to  account 
and  pay  over  must  be  alleged  in  the  complaint,  and  proved  at  the  trial.  Bushnell 
V.  McCauley,  7  Cal.  421. 

35.  An  averment  that  one  party  made  a  statement  of  an  account  and  delivered 
it  to  the  other,  who  made  no  objection  to  it,  is  not  an  averment  that  an  account 
was  stated  between  them.  Emery  v.  Pease,  20  N.  T.  (6  Smithy  32 ;  Lockwood  v. 
Thorn,  18  Id.  285. 

36.  Arrest. — To  authorize  an  arrest  of  the  defendant  upon  execution  issued 
upon  a  judgment  recovered  in  an  action  upon  contract,  the  fraud  for  which  the 
arrest  is  sought  must  be  alleged  in  the  complaint,  and  be  passed  upon  by  the  jury, 
and  be  stated  in  the  judgment.    Davis  v.  Robinson,  10  Cal.  411. 

37.  When  the  circumstances  authorizing  an  arrest  occur  subsequently  to  the  fil- 
ing of  the  complaint,  application  should  be  made  to  the  Court  either  to  amend  the 
original  or  to  file  a  supplemental  complaint,  so  as  to  set  forth  the  facts  upon  which 
execution  against  the  person  of  the  defendant  will  be  asked  in  the  enforcement  of 
the  judgment  sought.    Id. 

38.  An  affidavit,  in  pursuance  of  which  a  warrant  is  issued,  is  defective,  which 
contains  allegations  upon  information  and  belief  merely ;  and  if  it  states  no  &ct 
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within  the  knowledge  of  the  affiant,  it  can  be  of  little  weight  in  any  legal  proceed- 
ing.    People  V.  J^mith,  1  Cal.  11. 

39.  In  an  action  to  recover  money  secured  by  a  person  as  agent,  he  cannot  be 
arrested  without  the  affidavit  showing  some  fraudulent  conduct  on  his  part,  or  a 
demand  on  him  for  the  money,  and  a  refusal  to  pay.   Ei  parte  Hold/orth,  1  Cal.  440. 

40.  A  complaint  alleging  that  the  defendant  colfected  and  received  certain  money 
as  the  agent  or  attorney  in  fact  of  the  plaintiff,  and  had  embezzled  and  converted 
the  money  to  his  own  use,  and  praying  that  he  be  adjudged  guilty  of  a  fraud,  and 
for  judgment  and  execution  against  his  person  and  property,  is  insufficient  in  this 
disjunctive  form  to  sustain  a  verdict  convicting  the  defendant  of  fraud.  Porter  v. 
Hermann,  8  Cal.  623. 

41.  Assignees. — ^Wheie  a  party  sets  up  in  his  pleadings  an  assignment  to  him 
of  a  contract  made  with  another,  he  must  allege  a  positive  transfer,  and  the 
character  of  it.    Steams  v.  Martin,  4  Cal.  227. 

ASSUMPSIT. 

42.  Tort,  when  mav  be  waived. — ^Whcn  personal  property  is  tortiously 
taken,  the  party  aggrievea  may  waive  the  tort,  and  sue  in  assumpsit  for  the  value 
of  the  property.    Fratt  v.  Clark,  12  Cal.  89. 

43.  where  the  breach  of  a  contract  is  a  wrong,  the  jparty  may  sue  in  tort,  in- 
stead of  suing  upon  the  contract.    Sheldon  v.  Steamer  Uncle  Sam,  18  Cal.  526. 

44.  A  plaintiff  has  a  right  to  waive  a  tort,  as  against  factors,  and  to  bring  his 
action  to  compel  them  to  account,  and  for  the  net  proceeds  arising  from  the  sales. 
lAibert  V.  Chauviteau,  3  Cal.  458. 

45.  Common  counts. — The  common  counts  cannot  be  united  in  one  count 
as  one  cause  of  action,  without  any  specification  of  the  sums  duo  upon  each  sev- 
eral cause.    Buckingham  v.  Waters,  14  Cal.  146. 

46.  Money  had  and  received. — ^A  count  in  a  complaint  for  money  had 
and  received,  which  does  not  allege  a  demand,  is  demurrable.  Rcina  v.  Cross,  6 
Cal.  29. 

47.  An  action  for  money  had  and  received  to  the  use  of  plaintiff  lies,  whcneyer 
the  defendant  has  in  his  hands  money  of  plaintiff's  which  in  equity  and  conscience 
he  has  no  right  to  retain ;  and  this,  whetner  there  be  or  not  any  contract  or  privity 
between  the  parties.    Kreutz  v.  Lioingston,  15  Cal.  344. 

48.  A  compUint  for  money  received,  which  states  that  at  a  specified  time  the 
defendants  received,  as  agents  of  the  plaintiffs,  from  a  specified  party  certain  sums 
of  money,  amounting  in  the  aggregate  to  a  specified  sum,  and  states  a  demand  and 
refusal  to  pay,  is  not  obnoxious  to  motion  to  make  more  definite  and  certain. 
The  defendant,  if  he  wishes  more,  must  seek  a  bill  of  particulai*s.  Sloman  v. 
Schmidt,  ante,  5. 

49.  Money  loaned. — The  declaration  was  for  money  loaned,  and  set  out  a 
draft  drawn  by  defendants  on  a  house  in  Boston,  which  it  avers  was  drawn  with 
the  anderstanding  that  plaintiff  should  pay  the  same,  but  did  not  aver  that  after 
paying  the  draft,  he  canceled  it,  and  delivered  it  up  to  the  defendant :  Held,  that 
the  defects  were  fataMn  this  form  of  action.    Lambert  v.  Slade,  3  Cal.  380. 

50.  Money  paid,  laid  out  and  expended.— A  complaint,  stating  that 

whereas  said  defendant  was  justly  indebted  to  plaintiffs  in  the  sum  of  three 
thousand  dollars,  for  money  paid,  laid  out  and  expended  for  the  use  and  benefit 
of  said  defendant,  and  at  his  special  instance  and  request,  to  wit :  at,  etc.,  and  on 
the  first  day  of  April,  1857,  and  in  the  sum  of  three  thousand  dollars,  for  money 
found  to  be  due  from  the  defendant  to  plaintifis  on  an  account  then  stated  be- 
tween them,  and  the  said  defendant  being  so  indebted  to  the  plaintiffs,  afterwards, 
to  wit :  on  the  day  and  year  aforesaid,  at  the  place  aforesaid,  undertook  and  &ith- 
fully  promised  the  plaintiffs  to  pay  the  same,  etc.,  and  that  said  sum  is  due  and 
unpaid,  sufficiently  states  a  cause  of  action.    DeWitt  v.  Porter,  13  Cal.  171. 

51.  Gk>OdS  sold  and  delivered. — The  failure  to  state  the  amounts  due, 
severally,  for  goods  and  for  money,  would  be  fatal,  just  as  such  an  averment  is 
insufficient  in  an  ordinary  complaint.     Cordier  v.  ScMoss,  18  Cal.  576. 

52.  A  count,  in  the  ordinary  form  of  counts  in  indebitatus  assumpsit,  for  goods 
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sold  and  delivered,  and  money  paid  and  expended,  is  sufficient,  under  our  system 
of  practice.  If  the  allegations  are  deemed  too  general,  the  defendant  can  apply 
for  and  obtain  an  order  upon  the  plaintiff  to  furnish  a  bill  of  particulars.  Frte- 
horn  y.  Glazer,  10  Cal.  337. 

53.  A  declaration  is  insufficient  which  alleges  an  indebtedness  and  sets  forth  an 
account,  but  does  not  allege  the  sale  or  dehvery  of  the  articles  to  the  defendant, 
nor  show  in  what  place  or  in  what  manner  the  indebtedness  accrued,  whether  on 
account  of  the  defendant  or  that  of  another.    Mershon  v.  Randall y  4  Cat.  324. 

54.  A  declaration  setting  forth  that  plaintiff  had  purchased  a  quantity  of  goods 
from  W.  &  P.,  "  then  and  there  acting  as  the  agents  of  defendant,"  is  only  another 
form  of  declaring  that  he  had  purchased  from  the  defendant,  and  is  sufficiently 
certain  to  prevent  any  misapprehension  of  its  meaning,  and  is  good  on  demurrer. 
Cockran  v.  GoodmaUf  3  Cal.  244. 

55.  In  an  action  for  goods  sold  and  delivered,  and  work  done,  where  the  only 
thing  special  about  the  contract  is  the  stipulation  as  to  price,  the  complaint  is 
sufficient  if  it  alleges  generallj^  that  the  defendant  is  justly  .indebted  to  the  plaintiff' 
in  the  sum  of,  etc.,  together  with  interest,  on  an  account  tor,  etc. '  The  contract  in 
such  case  need  not  be  specially  set  forth.  Allen  v.  Patlenon,  3  Seld.  476 ;  Moffet 
V.  Sackett,  4  B.  P.  Smith's  (18N.  Y.)  R.  522. 

56.  The  plaintiff  sued  to  recover  for  services  as  agent  of  defendants,  under  an 
alleged  agreement  with  defendant's  agent,  but  there  was  no  proof  that  the  agent 
had  authority  to  make  the  agreement :  Held,  that  the  plaintiff  should  have  sued 
for  work  and  labor  done,  and  not  upon  the  agreement.  Johnson  v.  Pacific  M.  S, 
S.  Co.,  5  Cal.  407. 

57.  A  claim  for  services  was  stated  as  follows :  That  the  plaintiffs,  at  the  time 
hereinafter  mentioned,  and  before  and  afterwards,  were  partners  and  stock  brokers 
at,  etc.,  and  that  they  reasonably  deserve  to  have  from  the  defendant  for  their 
services  as  such  stock  brokers,  in  making  purchases  and  sales  of  stock,  which  they 
were  employed  bv  the  said  defendant  to  make,  and  which  they  did  make  as  hu 
brokers,  during  the  year  1854,  a  large  sum  of  money,  to  wit,  the  sum  of  one 
hundred  and  fifteen  dollars  or  thereabouts,  and  that  the  defendant  has  not  paid  the 
said  commissions,  nor  any  part  thereof  to  the  plaintiffs :  Held,  sufficient  on  de- 
murrer, though  it  would  bo  obnoxious  to  a  motion  to  make  more  definite  and 
certain.    Merwtn  v.  Hamilton,  6  Duer,  244. 

58.  A  complaint  which  alleges  that  the  defendant  was  employed  as  the  plaint- 
iff's agent  for  the  purchase  of  stock,  that  on  a  settlement  between  the  vendor  and 
the  defendant,  the  former  was  found  to  be  indebted  to  the  latter  as  the  plaintiff's 
agent  in  a  certain  sum,  which  he  paid,  but  which  the  defendant  refuses  to  pay  to 
the  plaintiff-estates  a  sufficient  cause  of  action.  It  is  not  necessary  to  sliow  now 
the  vendor  became  indebted  to  the  defendant.    Bates  v.  Cobb,  5  Bosw.  29. 

59.  On  special  contraot.— Where  the  plaintiff's  pleadings  admit  that 
the  work  sued  for  was  done  under  a  special  contract,  which  fixed  the  price,  it  is 
error  to  admit  evidence  of  value  as  a  basis  of  recoverv  beyond  the  contract.  Trim- 
ble V.  Sttlwell,  4  Smith's  C.  P.  512. 

60.  Under  a  complaint  on  a  special  contract,  the  plaintiff  failing  in  proof  of  the 
special  contract,  may  recover  on  a  quantum  meruit.  Morgan  v.  Mason,  4  Smith's 
C.  P.  636. 

61.  The  complaint  was  general  for  services  and  materials.  The  answer  alleged 
that  tliere  was  a  special  contract,  and  alleged  generally  tliat  the  plaintiffs  had 
failed  to  fulfill  the  contract ;  and  also  set  forth  a  number  of  instances  of  disregard 
oil  the  terms  of  the  contract,  and  sought  to  recover  damages  as  a  counter  claim. 
The  reply  admitted  the  contract,  but  denied  the  breaches  specified.  Held,  that 
the  defendant  was  not  confined  to  the  particular  defects  stated,  but  might  prove 
any  defect  under  his  general  allegation.  [Grant  v.  Button,  14  Johns.  377.1  If  this 
clause  was  too  general,  the  defendant's  remedv  was  by  motion.  Trimble  v.  Stil- 
well,  4  Smith's  C.  P.  512. 

62.  Under  a  complaint  for  services  generally,  the  plaintiff  cannot  recover  for 
services  under  a  special  contract,  which  has  not  been  fully  completed.  If  he  would 
recover  for  such  services,  he  must,  as  well  under  the  Code  as  before,  plead  the  con- 
tract and  the  partial  performance.    Atkinson  v.  Collins,  9  Abbott's  Pr.  353. 

63.  In  an  action  for  breach  of  contract,  an  averment  that  the  plaintiff  was  pre- 
vented from  performing,  or  being  ready  to  perform  on  his  part,  by  the  act  of  the 
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defendant,  is  a  sufficient  excuse,  and  dispenses  with  the  necessity  of  an  alleo^ation 
of  performance  or  readiness  to  perform.  3  Barb.  614-15 ;  7  Id.  170-71 ;  Fleming 
▼.  GUberty  3  Johns.  528;  Moaldey  r.  RiggSt  19  Johns.  69;  Mayor  of  New  York  v. 
Butler,  7  Barb.  337 ;  Franchet  v.  Leach,  5  Cow.  506  ;  North  v.  Pepper,  21  Wend. 
636. 

64.  A  complaint  for  breach  of  contract,  which  alleges  a  contract  in  which  the 
defendant's  coTonant  is  independent  and  unconditional,  and  the  only  covenants  on 
the  plaintiff's  part  are  dependent  on  defendant's  performance,  need  not  allege  per- 
formance by  plaintiff.  Pordage  y.  Cole,  1  Saund.  320,  a;  Grant  v.  Johnson,  1 
Seld.  247 ;  Tomkdnsv,  Elliott,  5  Wend.  496;  Smith  y.  BetU,  16  How.  Pr.  R.  251. 

65.  On  a  promissory  note  or  bill  of  exchange.-~In  this  State  the 

English  rule  is  adopted,  that  where  a  place  of  payment  is  named  in  a  bill  of  ex- 
change or  promissory  note,  it  is  a  substantial  contract,  and  it  is  necessary  to 
allege  and  prove  a  demand  at  the  place  specified.  Mtlo  y.  Van  Valkenburgh,  7 
CaL  166. 

66.  In  an  action  against  the  maker  of  a  note,  or  the  acceptor  of  a  bill  of  ex- 
change, in  which  the  place  of  payment  is  fixed,  it  is  not  necessary  to  aver  present- 
ment at  that  place  and  refusal  to  pay.    Montgomery  v.  Tutt,  1 1  Cal.  307. 

67.  A  declaration  is  insufficient  which  treats  the  maker  and  guarantor  of  a  note 
as  joint  makers,  and  contains  no  allegation  of  demand  and  notice.  Lightstone  v. 
Lawmcd,  4  Cal.  277. 

68.  An  indorser  of  a  note  payable  on  demand,  no  demand  being  made  until 
thirteen  months  after  the  indorsement  to  plaintiff  is,  prima  facie.,  not  liable.  The 
delay  is  unreasonable.  In  such  case,  facts  to  excuse  the  delay  are  an  essential 
part  of  the  complaint,  and  if  not  averred  therein,  it  is  insufficient.  Jerome  y.  Steb- 
Um,  14  Cal.  457. 

69.  In  a  complaint  against  an  indorser,  an  allegation  that  the  note  was  duly 
presented  and  payment  demanded,  but  it  was  not  paid,  and  due  notice  of  non-pay- 
ment was  given,  etc.,  is  insufficient  on  demurrer.  Paquioque  Bank  v.  Martin,  11 
Abbott's  Pr.  291. 

70.  In  an  action  on  notes  payable  in  merchandise,  the  complaint,  after  de- 
scribing them  and  averring  that  the  defendants  made  them,  alleged  that  they  were 
duly  indorsed  to  the  plaintiff,  that  he  was  the  lawful  owner  and  holder  of  them, 
and  that  payment  of  them,  before  the  commencement  of  the  suit,  was  duly  de- 
manded, and  that  no  part  of  them  had  been  paid :  Held,  sufficient  to  sustain  a 
leooveiT.  These  allegations  having  been  put  at  issue,  are  sufficient  to  admit  proof 
of  an  aibsolnte  sale  and  delivery  of  the  notes  to  the  pUuntiff,  and  of  a  demand  of 
payment  of  them,  and  of  a  refusal  by  the  defendants  to  pay.  Prindle  v.  Caruthers, 
15  N.  Y.  R.  425  ;  Brown  v.  Richardson,  1  Bosw.  402. 

71.  The  complaint  against  the  acceptor  of  a  bill  of  exchange  alleged  the  draw- 
ins  of  the  bill,  describing  it,  a  delivery  of  it  to  the  payee,  "  who  then  and  there 
indorsed  it,  and  delivered  it  so  indorsed ;  and  thereafter,  and  before  maturity,  the 
same  came  lawfully  into  the  possession  of  these  plaintiffs  for  value ;  that  it  was 
accepted,  but  the  same  is  past  due  and  wholly  unpaid,  and  the  defendant  is  now 
justly  indebted  to  these  plaintiffs  thereon  in  the  sum  of,"  etc.,  without  any  allega- 
tion that  plaintiff  were  partners,  or  that  they  were  owners  and  holders  of  the  bul  : 
Held,  sufficient  on  demurrer.    Pkdps  v.  Ferguson,  9  Abbott's  Pr.  206. 

72.  Form  of  a  sufficient  complaint  on  a  promissory  note  in  an  action  against  a 
maker  and  a  surety.     Osgood  v.  Whittlesey,  10  Abbott  s  Pr.  134. 

73.  Where  the  complaint  on  a  bill  against  drawees  alleged  that  they  had  refused 
to  accept,  and  that  they  had  had  a  settlement  of  accounts  with  the  drawers,  and 
that  on  such  settlement  the  drawers  had  left  in  the  defendants'  hands  sufficient 
money  to  pav  the  bill,  which  the  defendants  then  agreed  to  pay :  Held,  that  the 
action  must* be  sustained.  12  Johns.  276;  1  Id.  139;  13  Id.  496;  17  How.  Pr. 
289 ;  Miltenberaer  v.  Atwood,  18  How.  Pr.  330. 

74.  A  complaint  on  a  note  payable  in  merchandise  set  forth  the  note,  and  aver- 
red that  it  was  duly  indorsed  to  the  plaintiff  by  the  payee,  and  that  the  phuntiff 
was  the  lawful  owner  and  holder  thereof:  Held,  1.  That  the  complaint  was  de- 
fective in  not  alleging  an  assignment  of  the  note.  2.  That  the  title  to  such  a  note 
eonld  not  pass  by  indorsement.  3.  That  the  averment  of  ownership,  tliough  ar- 
gumentative, was  sufficient  on  the  trial  to  allow  evidence  of  an  assi^ment.  4. 
That  the  remedy  against  such  defects  is  by  motion  only.  Brown  v.  Richardson,  20 
K.  Y.  (6  Bmith)  472. 


56  PLEADINGS  IN  CIVIL  ACTIONS.  [§39 

75.  Wliethcr,  in  case  of  a  foreig^i  bill  drawn  otherwise  than  upon  England,  it 
would  not  be  necessary  to  set  out  the  law  of  the  place  of  payment  respecting  pro- 
test, in  order  to  enable  the  Court  to  jndge  of  the  truth  of  an  averment  of  demand 
and  protest.     Qu«ry,  Id.  523,  note. 

76.  An  averment  of  protest  does  not  imply  a  proper  demand.  Id. ;  Price  v. 
McLane,  Id.  544. 

77.  In  a  complaint  by  the  payee  of  a  promissory  note  against  the  maker,  it  is 
not  necessary  to  allege  that  the  ])laintiff  has  not  parted  with  the  note,  or  that  he  is 
the  holder.  A  complaint  showing  that  the  derendant  made  the  note,  payable  to 
the  plaintiff,  and  delivered  it  to  him,  and  that  it  has  not  been  paid,  is  sufficient  on 
demurrer.    Niblo  v.  Uatrison^  7  Abbott's  Pr.  447. 

78.  A  complaint  on  a  promissory  note,  showing  that  the  plaintiff  holds  it  as 
trnstee,  as  a  collateral  security  under  a  trust  instrument  which  expressly  author- 
izes him  to  sell  it,  but  does  not  expressly  authorize  him  to  sue  upon  it,  is  bad  on 
demurrer.    Nelson  v.  Eaton^  7  Abbott's  rr.  307. 

79.  A  complaint  by  the  payee  of  a  note  to  order,  seeking  to  charge  as  indorser 
or  as  guarantor  one  who  wrote  his  name  upon  the  back  of  the  note  before  its  de- 
livery to  the  payee,  is  bad  on  demurrer.  Waterhury  v.  Sinclair,  7  Abbott's  Pr. 
398. 

80.  An  action  against  one  Mc Clave,  as  the  maker,  and  others,  as  indorsers,  of 
a  promissory  note,  the  complaint  set  forth  a  copy  of  a  note  signed  McClave  &  Co., 
upon  which  it  alleged  the  defendants  were  indebted,  etc.  The  word  "signed" 
was  prefixed  to  the  names  of  the  makers,  and  the  word  "indorsed  "  was  prefixed 
to  the  names  of  the  indorsers,  in  the  copy ;  but  there  was  no  other  allegation  that 
the  defendants  made  or  indorsed  the  note,  except  tliat  it  was  alleged  that  the  note 
was  "written,"  and  that  it  was  "passed"  to  the  plaintiff:  ^e/(f,  on  demurrer, 
that  the  making  and  indorsement  should  be  deemed  sufficiently  alleged — ( Griswold 
V.  Laverty,  12  N.  Y.  Leg.  Obs.  316;  Bank  of  Geneva  v.  GMirk,  8  How.  Pr.  R. 
51) — yet  that  the  complaint  was  bad,  as  showing  a  partnership  note  as  a  cause  of 
action  against  an  individual.  If  there  was  no  real  firm,  it  should  have  been  alleged 
that  the  note  was  signed  by  McClave  in  the  name  of  McClave  &  Co.  The  words 
"  &  Co."  indicate  a  firm.  The  defendant  may  have  been  a  member  of  that  firm, 
and  yet  never  have  made  the  note,  nor  have  luul  any  knowledge  of  its  existence. 
It  may  have  been  made  by  some  other  member  of  the  firm,  for  his  private  pur- 
poses, and  passed  to  the  plaintif!*  under  circumstances  of  notice,  or  otherwise, 
which  would  wholly  relieve  the  defendants  from  all  liability  on  the  note.  It  will 
not  do  to  call  the  words  "  &  Co."  a  mere  adjunct  or  surplusage.  If  the  pleader 
relies  on  the  copy  of  the  note  as  sufficient,  under  section  one  hundred  and  sixty- 
tAvo,  then  it  shows  the  note  to  have  been  made  bv  a  partnership,  and  not  by 
McClave  individually.  Some  averment  was,  therefore,  necessary  to  obviate  this 
objection.  It  is  not  an  answer  to  say  it  is  an  objection  which  should  have  been 
taken  advantage  of  by  a  special  demurrer.  The  objection  is  not  strictly  for  defect 
of  parties,  but  that  the  complaint  does  not,  on  its  face,  show  an  individual  liability 
on  the  part  of  McClave.    Price  v.  McClave,  6  Duer,  544. 

81.  19'ondelivery. — Where  a  party  contracts  for  a  quantity  of  wheat,  to  be 
delivered  on  demand,  and  paid  for  on  delivery,  in  an  action  for  nondelivery  it  is 
unnecessary  for  plaintiff  to  aver  and  prove  a  tender  of  the  purchase  money  at  the 
time  of  demand  or  before  suit.     Crosou  v.  Watkins,  12  Cal.  85. 

82.  A  complaint,  alleging  that  the  dfefendant  sold  to  plaintif]^  a  certain  share  of 
fruit  growing  in  an  orchard,  and  after  the  sale  executed  a  guaranty  that  the  share 
of  plaintifis  should  be  at  their  disposal,  and  further  alleging  a  demand  for  the 
same  and  the  refusal  of  the  defendant  to  deliver,  is  demurrable,  as  it  should  have 
contained  an  assignment  of  the  breach  of  the  contract  or  guaranty.  Dabovich  y. 
Enteric,  7  Cal.  209. 

83.  The  true  point  at  issue  is,  whether  the  defendant  undertook  to  deUver. 
From  the  nature  of  the  sale  it  operated  as  a  delivery.  There  was  no  necessity  of 
a  demand  on  defendant,  unless  for  the  purpose  of  enabling  him  to  comply  with 
his  guaranty.    Id. 

84.  The  complaint  alleged  a  sale  and  delivery  to  the  defendant,  and  the  evidence 
showed  a  sale  to  the  defendant,  and  a  delivery  to  a  third  person  by  the  defendant's 
direction,  for  the  exclusive  use  of  the  defendant,  and  tliat  the  defendant  ratified 
the  same  bv  promises  to  pay  -.'Held,  an  immaterial  variance,  the  defendant  not  ap- 
pearing to  have  been  misled.    Rogers  v.  Verona,  1  Bosw.  417. 
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VABIOUS  CAXrSES  OF  ACTION. 


85.  Common  carriers. — ^In  an  action  for  negligence  of  defendant  as  a  car- 
rier, in  losing  plaintiiF's  trunk,  it  is  not  necessary  for  the  plaintiff  to  aver  in  his  . 
complaint  that  the  trunk  was  lost  without  his  fault.    It  was  enough  that  the  plaint- 
iff states  the  delivery  to  the  defendant,  and  that  the  loss  occurred  through  his  neg- 
ligence.    Richards  v.  Westcotty  2  Bosw.  589. 

86.  The  complaint  in  an  action  by  the  representatives  of  Y.  against  the  repre- 
sentatives of  W.,  as  a  common  carrier  of  passengers,  undertook,  for  a  due  consid- 
eration, to  ferry  Y.  across  the  river,  etc.,  in  a  skiff,  alleged  that  he  carelessly  and 
negligently  upset  the  skiff  containing  Y.,  whereby  he  was  drowned,  and  drowned 
bv  the  careless  and  negligent  acts  of  the  said  W.  and  his  servant.  It  further 
alleged  the  appointment  of  the  plaintiff,  his  widow,  as  his  administratrix,  and  that 
the  pecuniary  injuries  resulting  from  the  death  of  Y.  to  his  wife  and  next  of  kin 
were  at  least  $5,000 ;  and  further  showed  the  death  of  W.,  and  the  appointment 
of  defendants  as  his  executors :  Hddy  on  demurrer,  sufficient.  Yertori  v.  WU- 
wall,  16  How.  Pr.  R.  8. 

87.  Cotenants. — In  an  action  by  a  tenant  in  common  against  his  cotenant, 
who  is  in  the  sole  possession  of  the  premises,  to  recover  a  share  of  the  profits  of 
the  estate,  a  complaint  of  which  avers  a  tenancy  in  common  between  the  parties ; 
the  sole  and  exclusive  possession  of  the  premises  by  the  defendant ;  the  receipt  by 
him  of  the  rents,  issues  and  profits  thereof ;  a  demand  by  the  phuntiff  of  an 
account  of  the  same,  and  the  payment  of  his  share ;  the  defendant's  refusal ;  and 
^at  the  rents,  issues  and  profits  amount  to  $84,000,  is  insufficient  to  support  the 
action.    PicoY,  Columbet,  12  Cal,  414. 

88.  In  such  complaint,  there  are  no  special  circumstances  alleged  which  with- 
draw the  case  from  the  ordinary  remedies  at  law,  and  require  the  interposition  of 
equity.  The  action  is  a  common  law  action  of  account ;  and,  viewed  in  this  light, 
the  complaint  is  fatally  defective,  in  not  averring  that  the  defendant  occupied  the 
premises  upon  any  agreement  with  the  plaintiff,  as  receiver  or  bailiff  of  his  share 
of  the  rents  and  profits.  It  is  essential  to  a  recovery  that  this  circumstance  exist, 
and  equally  essential  to  the  complaint  that  it  be  alleged.    Id. 

89.  It  follows  that  where  an  injury  to  joint  property  is  alleged  in  the  complaint, 
and  it  is  averred  that  one  of  the  joint  owners  has  assigned  his  claim  therefor  to 
the  other,  who  brings  this  action  for  damages  in  hb  own  name  alone,  the  complaint 
is  demurrable.     CHirfer  v.  Walsh,  6  Cal.  456. 

90.  Corporations,  actions  by. — The  allegation  that  plaintiff  is  a  corpora- 
tion nnder  the  laws  of  the  State,  is  sufficient  to  establish  the  legal  capacity  to  sue. 
Cal.  Steam  Nav.  Co.  v.  Wright,  6  Cal.  258. 

91.  Before  the  Court  can  take  notice  of  the  regulations  of  particular  religions 
denominations,  or  their  nature  or  efiect,  their  existence  should  be  properly  averred 
and  proved  as  matter  of  fact     Youngs  v.  Ransom,  31  Barb.  49. 

92.  It  seems,  that  in  an  action  by  a  corporation,  it  is  necessary  that  the  com- 
plaint specify,  b^  date  and  title,  the  acts  amending  the  act  incorporating  thd  plaint- 
iff. It  is  sufficient  to  designate  that  act  particularly,  and  to  refer  generally  to  the 
other  acts  amendatory  thereof.     Sun  Mutual  Ins.  Co.  v.  Dwight,  1  Hill,  50. 

93.  The  plaintiflb  sued  as  the  President,  Directors  and  Company  of  the  Connec- 
ticut Bank,  claiming  to  recover  as  indorsees  of  notes  made  by  the  plaintiffs,  but 
did  not  aver  that  they  were  a  corporation :  Hdd,  on  demurrer,  that  the  complaint 
was  insufficient.     Connecticut  Bank  v.  Smith,  9  Abbott's  Pr.  168. 

94.  The  complaint  of  a  foreign  corporation  must  plead  the  fact  of  its  incorpora- 
tion, except  in  the  case  where  tne  defendants  are  estopped  from  denying  the  incor- 
poration, as  by  having  contracted  with  the  corporation  by  their  corporate  name. 

95.  In  an  action  by  a  domestic  corporation,  it  is  not  necessary  that  the  com- 
plaint should  set  forth  the  mode  of  plaintiff's  incorporation,  or  recite  the  title  and 
date  of  the  act  under  which  the  plaintiff  was  incorporated.  Shoe  and  Leather 
Bank  V.  Brmon,  9  Abbott's  Pr.  218. 

96.  In  an  action  brought  by  a  corporation,  or  its  assignee,  upon  an  agreement 
with  the  corporation,  no  specific  allegation  in  the  complaint  of  the  incorporation 
of  the  company  is  necessary ;  a  statement  of  the  name  of  the  corporation,  and  of 
the  making  of  the  agreement  between  the  defendant  and  the  company,  and  of  what 
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the  companr  did  in  fhlfillmeTit  of  the  agreement,  inclndes  the  idea  of  the  legal 
existence  of  the  company ;  and  the  fact  of  incorporation  is  mere  evidence  in  sup- 
port of  it,  not  essential  to  be  particularly  stated  in  the  pleading.  [Norris  v.  StopM, 
Hob.  211 ;  Henriques  v.  DtUch  West  India  Co.y  2  Ld.  Raym.  15-16;  President  of 
U,  S.  Bank  v.  Haskins,  1  Johns.  132 ;  Bennington  Iron  Co.  v.  Rutherford,  3  Har.'s 
(N.  J.)  R.  105,  158 ;  Harris  v.  Muskingham  Co,,  4  Blackf.  267  ;  Richardson  v.  St. 
Jos.  Iron  Co.f  5  Id.  146 ;  Dutchess  Cotton  Manufacturing  Co.  y.  Davis,  14  Johns. 
239;  Bank  of  Utica  v.  Smaliey,  2  Cow.  770,  778;  Bank  of  Michigan  y.  Williams, 

5  Wend.  478,  482.]    Kennedy  v.  Colton,  28  Barb.  59. 

97.  Cori>oratioiIS.  actions  against. — In  snit  against  a  municipal  cor- 
poration on  its  bonds,  tne  complaint  sets  out  the  bonds ;  avers  the  defendant  to  be 
a  corporation ;  that  the  corporation  made  and  delivered  the  bonds  on  good  consid- 
eration, under  an  ordinance  passed  by  the  proper  agents  of  the  corporation,  having 
authority  for  that  purpose,  and  that  defendant  has  failed  to  pay :  Held,  that  the 
complaint  shows  prima  facie  a  liability  on  the  part  of  the  corporation ;  and  that  it 
was  not  necessary  to  set  out  the  ordinance,  nor  the  vote,  or  other  proceedings  of 
the  corporate  agents,  or  give  any  farther  description  of  the  agents  of  the  corpora- 
tion-    underhiU  v.  Trustees  of  the  City  of  Sonora,  17  Cal.  172. 

98.  The  allegation  that  plaintiff  is  a  corporation  under  the  laws  of  the  State, 
is  sufficient  to  establish  the  legal  capacity  to  sue.    Cal.  Steam  Nav.  Co.  v.  Wright, 

6  Cal.  258. 

99.  Form  of  a  complaint  in  an  action  to  charge  trustees  of  a  corporation  with 
a  debt  of  the  corporation,  on  the  ground  of  fraud.  Ogden  v.  Rollo,  9  Abbott's 
Pr.  8,  note. 

100.  Form  of  a  complaint  in  an  action  to  enforce  the  personal  liability  of  a 
trustee  for  a  debt  of  his  corporation.    Andrews  v.  Murray,  9  Abbott's  Pr.  8. 

101.  In  an  action  to  charge  the  officers  of  a  corporation  with  damages  for  mak- 
ing and  publishing  false  representations  as  to  the  condition  of  the  corporation, 
whereby  plaintiff  was  induced  to  purchase  stock,  a  general  averment  that  they  did 
so  "  with  intent  to  deceive  and  defraud  those  who  might  become  purchasers  and 
owners  of  the  stock:"  Hdd,  sufficient  on  demurrer.  Morse  v.  Wits,  19  How. 
Pr.  275. 

102.  Substance  of  a  complaint  against  stockholders  on  a  judgment  against  the 
corporation.     Witherhead  v.  Allen,  28  Barb.  661. 

103.  Where  the  duty  of  defendants  was  dependent  upon  certain  facts,  an  aver- 
ment that  such  was  their  duty,  without  stating  the  facts  which  made  it  their  duty, 
was  held  insufficient.     Taylor  v.  Atlantic  Mut.  Ins,  Co.,  2  Bosw.  106. 

104.  It  being  settled  that  a  corporate  plaintiff  need  not  allege  its  incorporation, 
(1  Johns.  132 ;  2  Cow.  770 ;  4  Sandf.  675 ;  1  Duer.  708 ;  13  How.  Pr.  270)  it  fol- 
lows that  a  complaint  against  a  corporation  need  not  allege  its  incorporation. 
Lighte  v.  Everett  Fire  Ins.  Co.,  5  Bosw.  716. 

105.  Dajnages. — A  complaint  which  alleges  that  the  plaintiffii  were,  on  a  cer- 
tain day,  the  owners  and  proprietors  of  a  certain  valuable  water  ditch  for  the  pur- 
pose aforesaid,  and  that  afterwards,  on  the  same  day  and  year,  at,  etc.,  aforesaid, 
the  said  defendant's  ditch  was  so  badly  and  negligently  constructed  and  managed, 
and  the  water  therein  so  negligently  and  carelessly  attended  to,  that  said  ditch 
broke  and  gave  way,  and  the  water  therein  flowed  over  and  upon  the  ditch  of 
plaintiffi,  greatly  damaging  and  injuring  the  same,  and  carrying  down  therein  and 
thereon  c^reat  quantities  of  rock,  stone,  earth  and  rubbish,  and  breaking  said  plaint- 
iff's ditch,  and  depriving  them  of  the  use  and  profit  of  the  water  flowing  therein, 
to  said  plaintiff's  damage  of  $3,000,  and  thereof  they  bring  suit,  is  sufficient. 
Tuolumne  County  Water  Co.  v.  Columbia  and  Stanislaus  Water  Co.,  10  Cal.  193. 

106.  In  an  action  for  damages  for  breaking  defendants'  dam  and  flooding  the 

Slaintiflb'  mining  claim,  where  the  complaint  is  in  one  count,  and  charges  that  "  the 
efendants'  said  reservoir,  by  reason  of  some  defect  in  its  construction.  Insufficiency 
for  the  purpose  for  which  it  was  constructed,  or  carelessness  and  mismanagement 
on  the  part  of  the  said  defendants,  broke  away,"  etc. :  Held,  that  the  complaint  is 
sufficient.     Hoffman  v.  Tuolumne  Ooi^nty  Water  Co.,  10  Cal.  413. 

107.  Whether  such  negligence  arose  from  the  want  of  care  in  constructing  the 
dam,  or  want  of  care  in  letting  off  the  water,  is  not  sufficiently  material,  under 
our  system  of  pleading,  to  require  separate  counts.    Id. 

108.  In  an  action  brought  to<recover  damages  by  the  owners  of  a  licensed  feny 
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against  a  partj  alleged  to  have  nm  a  ferry  within  the  limits  prohibited  hy  law,  it 
was  held  that  the  complaint  slioold  have  alleged  that  defendant  run  his  ferry  for  a 
fee  or  reward,  or  the  promise  or  expectation  of  it,  or  tliat  he  run  it  for  other  than 
his  own  personal  use  or  that  of  his  family,  and  that  the  omission  of  these  allega- 
tions was  fatal.     Hanson  v.  Webb,  3  Cal.  236. 

109.  A  jury  cannot  give  compensation  for  loss  of  time,  remuneration  for  wages 
paid,  etc.,  unless  there  is  an  allegation  in  the  complaint  as  to  these  matters.  Dabo- 
vick  T.  Emeric,  12  Cal.  171. 

110.  Damages,  special. — ^In  an  action  against  a  Sheriff  for  special  dam- 
ages, resulting  from  a  refusal  on  the  part  of  the  Sheriff  to  make  and  deliver 
to  plaintiflT  a  deed  to  certain  premises  purchased  by  plaintiff  at  Sheriff's  sale,  when 
there  is  no  allegation  in  the  complaint  of  title,  nor  any  averment  that,  in  case  the 
deed  had  been  executed,  plaintiff  would  have  been  able  to  recover  possession  of 
the  premises,  or  the  rents  and  profits :  Hdd,  that  such  complaint  is  insufficient. 
Knight  v.  Fair,  Sheriff,  12  Cal.  296. 

111.  In  an  action  to  recover  damages  for  injuries  to  persons  or  property,  it  is 
not  necessary  to  aver  in  the  complaint  that  the  acts  complained  of  did  not  occur 
through  the  negligence  or  carelessness  of  the  plaintiff.  The  same  rule  applies  to 
actions  against  a  city  or  county  under  the  Act  of  1855,  to  recover  for  injunes  done 
by  a  mob.     Wolfe  v.  TJie  Supervisors  of  Richmond,  1 1  Abbott's  Pr.  270. 

lis.  Deed,  to  compel  defendant  to  execute.— In  an  action  to  com- 
pel defendant  to  execute  a  deed  of  real  estate  held  by  him,  the  complaint  alleged 
that  the  property  w^as  purchased  by  plaintiff  of  one  C,  and  by  agreement  with 
defendant  was  conveyed  directly  to  him  as  security  for  a  debt,  he  to  make  a  deed 
to  plaintiff  upon  its  payment,  and  that  the  debt  wa^  subsequently  paid  and  the 
deed  demanded ;  but  the  complaint  failed  to  aver  that  defendant  upon  the  demand, 
or  at  any  other  time,  has  refused  to  execute  the  deed  :  Held,  that  the  failure  to 
aver  refusal  is  fatal  to  the  action,  and  may  be  taken  advantage  of  on  the  ground 
that  the  complaint  does  not  state  fieicts  sufficient  to  constitute  a  cause  of  action. 
Dodge  t.  Clark,  17  Cal.  686. 

1 13.  Description. — ^In  an  action  of  forcible  entry  and  detainer,  the  complaint 
described  the  premises  as  "about  ten  rods  sqnare,  situated  within  and  comprising 
the  northwesterly  comer  of  that  certain  piece  or  parcel  of  land,  bounded  and  de- 
scribed as  follows,  to  wit :"  (the  complamt  then  goes  on  to  give  the  metes  and 
boiinds  of  a  tract  containing  one  hundred  and  forty-six  acres  J  "  the  said  ten  rods 
square  hcing  situated  from  twenty  to  fifty  feet,  more  or  less,  southeasterly  from  the 
house  of  defendant,  and  near  the  gate  aforesaid,  and  near  the  junction  of  the  San 
Bruno  tnmpike  road  with  the  road  leading  from  the  city  of  San  Fmncisco  to 
Banter's  Point."  Said  gate  was  where  this  last  road  passed  through.  The  proof, 
among  other  things,  showed  this  ten  rods  to  be  called  the  northeasterly  instead  of 
the  northwesterly  comer  of  the  tract.  The  judgment  for  plaintiff  followed  the 
description  in  the  complaint ;  defendant  appeals :  Held,  that  the  variance  in  the 
description  of  the  premises  did  not  prejudice  appellant ;  that  the  question  was  one 
of  identity,  and  the  fact  that  the  comer  of  the  small  tract  was  called  the  north- 
easterly instead  of  the  northwesterly  comer,  was  itself  insufiicient  to  defeat  the 
action,  if  the  other  and  more  definite  marks  of  description  sufficiently  indicated 
and  identified  the  premises.  Paul  y.  Silver,  16  Cal.  73 ;  see  Green  v.  Palmer,  15 
Id.  411. 

114.  Divorce. — The  charge  of  adultery  should  be  stated  with  reasonable  cer- 
tainty as  to  time  and  place,  so  as  to  enable  the  defendant  to  prepare  to  meet  it  on 
the  trial.     Conant  v.  Conant,  10  Cal.  249. 

115.  Where,  in  a  suit  for  divorce  brought  by  the  wife,  she  charged  on  her  com- 
plaint that  adultery  had  been  committed  by  her  hnsband  whilst  she  was  living  with 
nim  "  at  the  city  of  San  Francisco,  at  divers  times,  with  persons  to  the  plaintiff 
unknown;"  and  adultery  committed  since  she  ceased  to  live  with  him  "  at  the  said 
dty  of  San  Francisco,  with  divers  other  persons,  whose  names  are  to  the  plaintiff 
onknown :"  Udd,  that  the  complaint  was  demurrable,  but  that  the  defenaant,  by 
failing  to  demur,  waived  the  objection  so  far  as  the  want  of  specification  of  the 
acts  constituting  the  charge  is  concemed.    The  statute  has  not  altered  any  of  the 

.ordinary  rales  of  pleading  for  cases  of  divorce,  except  that  nothing  can  be  taken 
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by  admission  or  deQinlt.    The  object  of  this  exception  is  to  prevent  collusion  be- 
tween the  parties,  and  when  this  is  accomplished,  the  ordinary  rules  apply.    Id, 

116.  The  statute  has  not  altered  any  of  the  ordinary  rules  of  plcadinir  for  cases 
of  divorce,  except  that  nothing  can  be  taken  by  admission  or  default.    Id.  253. 

117.  The  doctrine  of  recrimination,  or  compenaaiio  crimitu'Sj  applicable  in  suits 
for  divorce,  and  the  several  offenses  which  by  the  statute  constitute  grounds  of 
divorce,  are  pleadable  in  bar  to  such  suits,  the  one  to  the  other,  within  the  princi- 
ple of  the  doctrine.    Id. 

118.  A  complaint  in  an  action  for  separation  from  bed  and  board,  which  does 
not  specify  particularly  the  nature  and  circumstances  of  the  complaint  relied  on, 
and  set  forth  times  and  places  with  reasonable  certainty,  is  bad  on  demurrer.  Mor- 
ton V.  Weil,  11  Abbott,  421. 

119.  !Eijectineilt>  —  In  ejectment  plaintiff  may  aver  title  in  general  terms; 
but  if  he  attempt  to  set  forth  in  his  complaint  a  specific  deraignment  of  his  title, 
he  must  aver  every  fact  that  he  could  be  required  to  prove  in  order  to  recover. 
And  where  one  of  the  links  in  his  chain  of  title,  as  set  out  in  the  complaint,  is  a 
will,  the  complaint  must  aver  that  the  will  has  been  admitted  to  probate.  Castro 
y.  Rickardsoriy  18  Cal.  478. 

120.  Where,  in  ejectment,  the  ouster  was  alleged  to  have  taken  place  in  June, 
1856,  while  the  title  of  plaintiff  was  alleged  to  have  accrued  only  in  May,  1859 : 
Hddy  that  if  this  were  not  a  clerical  error,  it  is  a  defect  which  cannot  be  taken  ad- 
vantage of  after  verdict.     CqryeM  v.  Cain,  16  Cal.  567. 

121.  Where  plaintiff  relies  not  on  the  Possessory  Act  of  the  State,  but  on  the 
prior  possession  of  himself,  or  of  parties  through  whom  he  claims,  such  possession 
must  t>e  shown  to  have  been  actual  in  him  or  them ;  and  by  actual  possession  is 
meant  a  subjection  to  the  will  and  dominion  of  the  claimant,  and  is  usually  evi- 
denced by  occupation,  by  a  substantial  inclosure,  by  cultivation,  or  by  appropriate 
use,  according  to  the  particular  locality  and  quality  of  the  property,    id. 

122.  A  partv  relying  on  the  Possessory  Act  of  the  State  must  show  compliance 
with  its  provisions,  and  can  then  maintain  an  action  for  the  possession  of  lands 
occupied  for  cultivation  or  grazing,  without  showing  an  actual  inclosure  or  actual 
possession  of  the  whole  claim.    Id. 

123.  In  this  case  the  complaint  should  only  have  averred  that  on  some  day 
designated  plaintiffs  were  possessed  of  the  land,  describing  it ;  that  while  thus 
possessed,  defendant  entered  upon  the  same  and  ousted  them,  and  has  ever  since 
withheld  the  possession  from  them  to  their  damage,  specifying  such  sum  as  might 
cover  the  value  of  the  use  and  occupation  from  the  date  of  the  ouster.    7^. 

124.  A  complaint  in  ejectment  should  not  set  out  the  mesne  conveyances 
through  which  plaintiff  deraigns  title.  These  are  matters  of  evidence,  not  of 
pleading,  and  should  be  stricken  from  the  complaint  on  motion.    Id. 

125.  In  actions  to  recover  real  property,  the  complaint  need  not  state  the  resi- 
dence of  either  of  the  parties ;  the  statute  provides  tor  the  trial  in  certain  counties, 
and  the  situation  of  the  premises,  not  the  residence  of  the  parties,  determines  the 
county.     DoU  v.  FeUer,  16  Cal.  432. 

126.  Where  plaintiff  has  been  in  possession  of  the  premises  for  which  he  sues, 
it  will  be  sufficient  for  him  to  allege  such  possession,  and  the  entry,  ouster  and  con- 
tinued withholding  by  the  defendant.  Such  allegations  are  proper  when  they  cor- 
respond with  the  facts,  but  they  are  not  essential.  In  this  State  possession  does 
not  always  accompany  the  legal  title,  as  the  statute  authorizes  a  sale  and  convey- 
ance of  land  held  adversely  by  a  third  person.  Payne  ^  Dewey  v.  Treadwell,  16 
Cal.  220. 

127.  An  allegation  that  the  possession  of  defendant  is  "wrongful  or  unlawful  " 
is  not  the  statement  of  a  fact,  but  of  a  conclusion  of  law.  The  words  are  mere 
surplusage,  and  though  they  do  not  vitiate,  they  do  no  good.    Id. 

128.  There  is  no  necessity,  in  a  complaint  in  ejectment,  of  negativing  the  possi- 
ble rightful  character  of  defendant's  possession.  Such  possession  is  a  pleadable 
and  issuable  fact ;  but  if  it  rest  upon  any  existing  right,  defendant  must  show  it 
affirmatively  in  his  defense.    Id. 

129.  In  ejectment,  the  onlv  facts  necessary  to  be  alleged  arc,  that  the  plaintiff  is 
seized  of  the  premises,  or  ot  some  estate  tiierein  in  fee,  or  for  life,  or  for  years, 
according  to  the  fact,  and  that  the  defendant  was  in  their  possession  at  the  com- 
mencement of  the  action,  and  withholds  the  possession  from  plaintiff.    The  seizin 
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is  the  fact  to  be  alleged.    It  is  a  pleadable  and  issuable  fact,  to  be  established  br 
conveyance  from  a  paramount  source  of  title,  or  by  evidence  of  prior  possession.  la, 

130.  In  ejectment,  a  variance  between  the  alleged  seizin  and  right  of  possession 
of  plaintiff,  and  the  date  of  conveyance  to  him,  is  immaterial,  if  tlie  latter  he  pre- 
Tioos  to  the  commencement  of  the  action.  Right  of  possession  in  plaintiff  and 
occupation  by  defendant,  at  that  time,  are  sufficient.  Stark  v.  Barrett ^  15  Cal.  361. 

131.  Complaint  in  ejectment  need  not  state  the  exact  time  of  the  alleged  ouster, 
especially  where  no  claim  is  made  for  damages,  and  no  recovery  had  lor  them — 
the  allegation  in  this  case,  as  to  time  of  ouster,  being  "  on  or  about  December 
12th,  1857."     CoUier  v.  Corbett,  15  Cal.  183. 

132.  A  complaintvin  ejectment,  with  general  averments  in  the  usual  form,  is 
sufficient  without  a  specific  averment  of  uie  facts.  To  set  out  the  facts  connected 
with  the  title,  and  the  wrongful  acts  of  the  defendant,  would  produce  confusion 
without  benefit.     Garrison  v.  Sampson,  15  Cal.  93. 

133.  In  an  action  of  ejectment  to  recover  the  possession  of  a  tract  of  land,  the 
plaintiff  must  aver  either  title  or  possession.  The  mere  taking  from  the  land  a 
portion  of  the  herbage  growing  tnereon  is  not  sufficient  to  give  a  right  of  posses- 
lion.     Steinback  v.  Fitzpatrick,  12  Cal.  295. 

134.  The  allegations  of  the  complaint  must  be  construed  most  strongly  against 
the  pleader.  A  complaint  that  alleges  he  is  in  possession,  in  one  place,  and  in 
anouer  avers  that  he  is  not,  shows  no  cause  of  action.  Dickinson  v.  Maguire,  9 
Gal.  46. 

135.  Consequently,  where  the  plaintiff's  complaint  in  ejectment  averred  title  in 
plaintiff  under  a  Sheriff's  sale,  made  by  one  Sheriff,  and  a  deed  executed  by  his 
successor :  Heldf  that  the  plaintiff  could  not  recover.  Aiderson  v.  Bell  and  tVi/e, 
9  Cal.  315. 

136.  To  enable  the  plaintiff  in  ejectment  to  recover  on  prior  possession,  he  must 
all^e  and  prove  an  actual  ouster.     Watson  y.  Zimmerman,  6  Cal.  46. 

137.  The  want  of  such  an  allegation  in  the  complaint  is  a  defect  which  cannot 
be  cared  br  a  default  taken  through  the  mistake  or  inadvertence  of  defendant's 
counsel.    Id. 

138.  Notwithstanding  our  statute  has  dispensed  with  the  old  form  of  pleading, 
and  it  is  no  longer  necessary  to  allege  a  fictitious  demise,  still,  facts  sufficient  must 
be  pleaded  to  show  the  plaintiff's  right  to  recover,  and  it  will  not  do  to  state  con- 
elusions  of  law  in  place  thereof.    Payne  v.  Treadwell,  5  Cal.  310. 

139.  Where  tlie  allegations  of  a  complaint  in  the  District  Court  are,  that  the 
plaintiff  was  in  possession,  and  lawfully  entitled  to  the  possession,  at  the  time  he 
was  evicted  by  the  defendant :  Held,  that  the  complaint  must  be  treated  as  a  declar- 
ation in  ejectment.    Ramirez  v.  Murray,  4  Cal.  293. 

140.  In  a  possessory  action,  it  is  sufficient  for  the  plaintiff  to  state  that  he  was 
lawfully  entitled  to  the  possession  of  the  promises,  without  setting  out  the  evidence 
of  hb  right.     Godwin  v.  Stebbins,  2  Cal.  103. 

141 .  Complaint  in  ejectment  may  be  for  two  separate  and  distinct  pieces  of  land; 
but  the  two  causes  of  action  must  be  separately  stated,  affect  all  the  parties  to  the 
action,  and  not  require  different  places  of  trial.    Boies  v.  Cohen,  15  Cal.  150. 

142.  Complaint  in  ejectment,  averring  prior  possession  in  plaintiff,  entry  and 
ouster  by  defendant,  and  that  he  is  still  in  possession,  is  sufficient.    Jd. 

143.  A  complaint  in  ejectment,  averring  that  plaintiff  was  in  the  actual  posses- 
sion of  the  premises  by  inclosure  and  cultivation ;  that  defendant,  on  a  certain 
day,  entered  upon  the  same,  and  ousted  the  plaintiff,  and  defendant  is  still  in  pos- 
session, is  sufficient.    Boles  v.  Weifenback,  15  Cal.  144. 

144.  In  a  complaint  in  ejsctment,  parties  may  seek,  in  addition  to  a  recovery  of 
the  premises,  an  injunction  restrainii^^  the  commission  of  trespass  in  the  nature  of 
waste  pending  the  action ;  but  the  grounds  of  equity  interposition  should  be  stated 
subsequently  to  and  distinct  from  those  upon  which  the  judgment  at  law  is  sought. 
Natoma  Water  ^Mining  Co,  r.  Clctrkin,  14  Cal.  544. 

145.  Nor  is  a  complaint  in  such  action  sufficient,  which  fails  to  aver  a  con- 
tinued adverse  holding  l>y  the  defendant.    Steinback  v.  Fitzpatrich,  12  Cal.  295. 

146.  The  complaint  stated  that  John  Gamer  was  seized  of  the  premises  in  ques- 
tion in  his  own  right  in  fee,  and  was  in  the  lawful  possession  of  them  on  and  before 
the  first  of  May,  1 843 ;  that  he  died  so  seized  in  that  year,  intestate,  leaving  one  of 
the  plaintiffs,  his  widow,  and  the  other  plaintiffs,  his  only  heirs  at  law,  him  surviv- 
ing ;  that  those  named  as  heirs  were  seized  in  fee  and  entitled  to  the  possession. 
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subject  to  the  life  estate  of  the  widow  in  an  undivided  third  part  thereof;  that  the 
defendants  were  wronjjfully  in  possession,  and  claim  a  ri^ht  thereto,  and  although 
often  requested,  refused  to  give  up  the  possession,  and  unjustly  withheld  possession 
from  the  plaintiffs  ;  and  it  prayed  judgment  that  they  deliver  up  possession  to  the 

Plaintiffs :  Ueld^  a  sufficient  statement  of  a  cause  of  action.     Gamer  v.  The  Man" 
lUan  Building  AssocicUiorij  6  Duer,  539. 

147.  In  an  action  for  use  and  occupation,  the  plaintiff  need  not  set  forth  an  im- 
plied demise,  but  may  declare  for  use  and  occupation,  and  recover  on  the  special 
facts  shown.  Morris  v.  Niles^  12  Abbott's  Pr.  103 ;  see  §  254,  and  authorities 
thereunder. 

148.  Eljectment  firom  mineral  lands.  —  In  ejectment  from  mineral 
lands,  plaintiff  averred  possession  of  a  large  tract  of  land,  including  the  mining 
ground  in  controversy,  and  that  he  occupied  the  land  for  agricultural  and  mining 
purposes,  witliout  stating  that  any  use  was  made  of  the  particular  portion  held  by 
defendants.  This  averment  of  possession,  and  also  the  averment  of  ouster,  were 
insufficiently  denied  in  the  answer ;  bat  the  answer  averred  affirmatively,  that,  at 
the  time  defendants  entered  upon  the  ground  in  dispute,  it  was  a  part  of  the  public 
domain  of  the  United  States,  contained  lar^  and  valuable  deposits  of  gold,  that 
they  entered  upon  and  took  possession  of  it  for  mining  purposes,  and  that  they 
have  since  held  and  used  it  for  such  purposes  only.  The  uourt  below  gave  jud^ 
ment  for  plaintiff  on  the  pleadings  :  Held,  that  these  affirmative  averments  of  de- 
fendants being  proved,  plaintiff  could  not  recover  without  showing  such  an  actual 
and  meritorious  possession  and  occupancy  as  rendered  the  interference  of  the  de- 
fendants unjust  and  inequitable ;  tnat  he  could  not  recover  on  the  pleadings, 
because  the  character  of  his  possession  did  not  appear — ^the  complaint  not  averring 
tliat  this  particular  portion  of  the  land  was  ever  used  by  plaintiff  for  any  purpose 
whatever.     Smith  v.  Doe,  15  Cal.  100. 

149.  The  allegation  of  possession  is  too  broad  to  defeat  the  rights  of  a  person 
who  has,  in  good  faith,  located  upon  public  mineral  land  for  the  purpose  of  mining. 
Id,    See  §  254,  and  authorities  thereunder. 

150.  Squity.  —  The  old  rules  of  chancery  pleading  are  superseded  by  the 
Practice  Act.     Cordier  v.  Schloss,  12  Cal.  147. 

151.  In  a  complaint  in  ejectment,  parties  may  seek,  in  addition  to  a  recovery  of 
the  prcmii^cs,  an  injunction  restraining  the  commission  of  trespass  in  the  nature  of 
waste  pending  the  action;  but  the  grounds  of  equity  inteq^osition  should  be  stated 
subsequently  to  and  distinct  from  those  upon  which  the  judgment  at  law  is  sought. 
Natoma  Water  and  Min.  Co.  v.  Clarkin,  14  Cal.  544. 

152.  It  is  a  cardinal  rule  in  equity,  as  in  all  other  pleading,  that  the  allegata 
and  probata  must  agree,  and  averments  material  to  the  case  omitted  from  the 
pleaaing  cannot  be  supplied  by  the  evidence.     Green  v.  Covillaud,  10  Cal.  317. 

153.  Where  the  complaint,  in  an  action  of  trespass,  asks  also  for  the  equitable 
interposition  of  the  Court,  if  the  law  and  equity  are  inseparably  mixed  together, 
it  would  be  demurrable.     Gates  v.  Kieff",  7  Cal.  124. 

154.  But  it  is  not  necessary  that  there  should  be  express  words,  showing  where 
the  declaration  in  trespass  leaves  off  and  the  bill  in  equity  begins.    Id. 

155.  A  bill  filed  hy  a  creditor  asking  relief  against  fraudulent  transfers  and  con- 
cealment of  his  property  by  the  debtor,  is  a  substantial  ground  of  equity  jurisdic- 
tion.    Suoift  V.  Arents,  4  Cal.  390. 

156.  Equity  will  not,  in  an  independent  action,  relieve  from  mistakes  of  law, 
unless  accompanied  with  special  circumstances,  such  as  misrepresentations,  undue 
influence  or  misplaced  confidence.    Bo^gs  v.  Hargi-afe,  16  Cal.  559. 

157.  Where  the  jilaintiff  filed  a  bill  m  equity,  setting  forth  that  he  held  a  deed 
of  land,  absolute  on  its  face,  from  the  defendant,  but  averring  that  it  was  in  fact  a 
mortgage  made  to  secure  a  loan  payable  in  six  months,  with  interest :  Held,  that 
he  could  not  introduce  parol  evidence  to  prove  that  the  deed  was  only  intended  as 
a  mortgage.  *  Lee  v.  Evans,  8  Cal.  424. 

158.  A  party  cannot  ask  the  rescission  of  a  contract  on  account  of  an  obstacle 
to  its  completion  caused  by  his  own  fault.     Salmon  v.  Hoffman,  2  Cal.  138. 

159.  But  it  is  not  necessary  that  there  should  be  express  words  showing  where 
the  declaration  in  trespass  leaves  off,  and  the  bill  in  equity  begins.  Gates  v.  Kieff, 
7  Cal.  124. 

160.  In  an  action  where  the  setting  aside  of  a  release  or  account  stated  is  neces- 
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nry  to  reach  the  relief  songht,  it  is  proper  that  the  complaint  should,  after  stating 
the  original  cause  of  action,  set  fortn  such  defense  which  it  is  anticipated  defend- 
ant will  inteipose,  with  statements  which  avoid  the  defense.  1 7  K.  x .  270 ;  Wade 
T.  Rusher,  4  Bosw.  537. 

161.  Exeeutors.  administrators  and  guardians.— The  failure  of  the 

plaintiff  to  allege  in  his  complaint  in  a  suit  on  such  claim  its  presentation  to  and 
rejection  by  the  administrator,  is  an  objection  that  the  conoplaint  does  not  state 
&ct8  sufficient  to  constitute  a  cause  of  action.    Hentsch  y.  Porter,  10  Cal.  555. 

162.  But  the  cause  of  action  mentioned  in  the  Code  is  a  present  subsisting  cause 
of  action,  entitling  the  plaintiff  to  judgment  at  the  time,  the  action  was  com- 
menced.   Id, 

163.  A  legatee  who  has  been  represented  by  counsel  at  the  allowance  of  accounts 
against  the  estate  will  not  be  allowed,  after  a  lapse  of  time,  to  come  in  and  have 
the  allowance  set  aside  on  a  mere  general  averment  of  newly  discovered  evidence. 

Wiiliams  v.  Price,  11  Cal.  212. 

164.  In  such  a  case  it  is  not  sufficient  to  allege  ignorance  at  the  time  of  allow- 
ance, but  the  plaintiff  must  go  £uther  and  show  that  he  could  not,  with  the  use  of 
due  diligence  on  his  part,  have  made  himself  acquainted  with,  or  ascertained  the 
existence  of  the  facts.    Id. 

165.  A  complaint  alleging  that  the  testator  was  seized  and  possessed  of  certain 
premises  at  the  time  of  his  death,  on  the  nineteenth  of  July,  1855,  and  that  the 
pUuntifis  were  appointed  the  executors  of  his  last  will  and  testament,  without 
avening  in  direct  terms,  either  previously  or  subsequently,  the  fact  of  the  testat- 
or's death,  or  that  he  left  a  last  will  and  testament,  is  defective  as  a  pleading. 

HaUeck  v.  Mixer,  16  Cal.  574. 

166.  The  complaint  here  averring  that  plaintilB^  were  duly  appointed  executors 
of  the  last  will  and  testament  of  the  deceased,  and  have  ever  since  been  such  ex- 
ecutors, and  as  such  have  been  ever  since  in  the  possession  of  the  premises,  is  not 
demnnable,  on  the  specific  ground  that  it  docs  not  show  that  plaintiffs  are  the  ex- 
ecutors of  F.,  or  have  any  auUiority  to  maintain  the  action,  though  it  is  subject  to 
other  objections.  The  complaint  should  state  the  death  of  F.,  his  leaving  a  last 
will  and  testament,  the  appointment  therein  of  the  plaintiffs  as  executors,  the  pro- 
bate of  the  will,  the  issuance  of  letters  testamentary  thereon  to  the  plaindfis,  and 

their  qualification  and  entry  upon  the  discharge  of  their  duties  as  executors.    Id. 

167.  V.  having  agreed  with  H.  to  render  personal  services  in  consideration  of  a 
certain  compensation,  part  of  which  was  to  be  paid  monthly,  and  part  at  the  end 
of  the  term,  was  taken  sick  and  died  after  having  rendered  a  portion  only  of  such 
services :  Held,  1st,  that  the  executor  might  recover  the  proportionate  value  of  the 
services  rendered  upon  the  special  contract,  by  complainmg  upon  it  and  setting  up 
the  excuse  for  its  nonperformance;  2d,  that  he  was  not  obliged  to  sue  in  that  form, 
but  might  complain  on  a  quantum  meruit,  leaving  the  defendant  to  allege  the 

special  contract.     Wolfe  v.  Howes,  20  N.  Y.  (6  SmithJ  197. 

168.  The  complaint  averred  that  the  plaintiffs  were  the  executors  of  L.,  de- 
ceased, and  made  profert  of  the  letters  testamentary.  The  answer  in  no  way 
denied  such  executorship  or  such  letters :  Hdd,  that  for  the  purposes  of  the  action 
it  must  be  taken  as  true  that  such  letters  testamentary  were  granted,  and  were 

sufficient,  and  without  some  denial  of  the  plaintiff's  right  to  represent  the  estate, 
the  defendants  were  precluded  from  setting  up  the  objection  on  the  trial.  Dart  v. 
Farmers*  Bank  at  Bridgeport,  27  Barb.  337. 

169.  A  plaintiff  claiming  under  a  will  must  set  forth  the  portion  of  such  will 

on  which  he  founds  his  claim  in  his  complaint.  Phinney  v.  Pfunney,  17  How.  197. 

170.  In  an  action  by  an  infant  appearing  by  guardian,  an  allegation  in  the  com- 
plaint of  the  due  appointment  of  the  guardian,  as  the  guardian  of  the  infant 

plaintiff,  is  sufficient,  without  stating  by  whom,  what  Coart,  or  Judge,  or  the  order 
or  particular  manner  of  his  appointment.  So  held  ou  demurrer.  Cook  v.  Coun- 
setyea,  Mass. 

171.  An  allegation  that  a  defendant,  as  executrix,  controls  and  manages  the 
estate  of  the  deceased  and  is  responsible  therefor,  is  a  conclusion  of  law  and  not  a 

"fiwrt."    Phinney  v.  Phinney,  17  How.  197. 

172.  ForeolOSOre. — The  averment  in  the  complaint  that  the  plaintiff  is  the 
owner  of  the  note  and  mortgage  in  suit,  is  a  sufficient  answer  to  a  demurrer,  on 
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the  groaad  that  it  does  not  appear  by  the  complaint  that  the  plaintiff  is  the  holder 
of  the  note.    Rollina  v.  Forbes  and  Wife,  10  Cal.  299. 

173.  An  action  will  not  lie  on  the  mere  recital  in  a  mortgage  of  the  existence  of 
the  debt.  In  an  action  upon  a  promise  to  pay  money,  if  the  complaint  contains 
no  averment  of  consideration  or  of  indebtedness  except  by  way  of  recital,  it  is  in- 
sufficient.    Shafer  v.  Bear  River  and  Auburn  W,  4r  M.  Co.,  4  Cal.  294. 

174.  A  general  avennent  in  the  complaint,  to  enforce  the  vendor's  lien,  that  the 
mortgage  is  defective  as  a  security,  is  not  sufficient  to  withdraw  the  case  from  the 
general  rules  above  stated.    Hunt  v.  Waiermajif  12  Cal.  301. 

175.  The  general  allegation  in  a  complaint  in  foreclosure,  that  certain  of  the  de- 
fendants have  or  claim  some  interest  in  a  lien  upon  the  mortgaged  premises,  which, 
if  any,  is  sabsequent  to  the  plaintiff's  mortgage,  is  not  bad  on  demurrer  as  stating 
no  cause  of  action  against  them.  What  those  rights  are  is  only  important  in  a 
contest  as  to  the  surplus.    Drury  v.  Clark,  16  How.  424. 

176.  In  the  case  of  a  mortgage  upon  real  estate,  the  necessity  of  coming  into  a 
Court  of  equity  to  have  the  instrument  surrendered  and  cancelled  upon  the  record 
is  sufficiently  apparent,  without  showing  any  reason  other  than  the  fact  that  the 
mortgage  has  been  executed,  and  delivered,  and  placed  upon  record,  if  it  is  void  for 
any  cause  not  apparent  upon  its  face.  The  statute  authorizes  such  a  proceeding 
without  any  qualification,  and  no  Court  can  fail  to  see  that  a  successful  defense  to 
an  action  at  law  to  recover  the  debt  would  still  leave  the  mortgage  upon  the  recoi'd 
an  apparent  incumbrance.  16  N.  Y.  519 ;  5  Ves.  604,  609 ;  7  Id.  3 ;  Williams  y. 
Ayramtj  3  Barb.  364.    See  sec.  246  and  authorities  thereunder. 

177.  ForeoIOBUre  of  vendor's  lien.— Where  a  vendor  of  land  has  taken 
the  notes  of  the  purchaser  in  payment  and  brings  his  action  thereon  at  law,  he 
should  in  that  action,  if  at  all,  unite  his  eauitablc  claim  for  a  foreclosure  of  his 
lien — ^the  same  tribunal  administering  both  law  and  equity.  WaUcer  y.  Sedgwick, 
8  Cal.  398. 

178.  Forms  and  requisites. — Requisites  of  a  complaint  in  an  action  by  a 
trustee  for  instructions  respecting  the  trust  fund  arising  under  a  railway  mortgage. 
Coe  V.  Beckwith,  10  Abbott,  296. 

179.  Requisites  of  a  complaint  against  a  director  for  fraudulent  representations 
which  induced  plaintiff  to  purchase  stock.    Mabey  v.  Adams,  3  Bosw.  346. 

180.  Form  of  complaint  on  a  promissory  note:  Held,  sufficient  on  demurrer. 
Genet  v.  Saqre,  12  Abbott,  347. 

181.  Form  of  complaint  on  recognizance  and  answer  thereto.  People  v.  Shaver, 
4  Park.  Cr.  45. 

182.  Fraud,  to  set  aside  a  conveyance  or  judgment  or  bargain 

for. — Query :  Whether  a  complaint,  seeking  to  set  aside  a  conveyHUce  on  an  alle- 
gation that  it  was  made  voluntarily  and  without  a  valuable  consideration,  and  to 
hinder,  delay  and  defraud  creditors,  and  particularly  plaintiff,  is  demurrable,  be- 
cause of  the  generality  of  this  allegation  of  fraud,  and  what  degree  of  particularity 
in  the  statement  of  facts  and  circumstances  is  required  when  a  fraudulent  convey- 
ance is  alleged  to  have  been  made.    Kohner  v.  Ashenauer,  17  Cal.  578. 

183.  The  complaint — the  suit  being  to  set  aside  a  judgment  of  H,,  L.  ^  B,  v. 
Erwin — after  setting  out  minutely  the  proceedings  adopted  by  them  in  having  the 
Clerk  enter  up  the  judgment,  then  avers  that  "said  proceedings  and  circumstances 
under  which  said  judgment  was  entered  up  by  said  Clerk  render  the  same  void  in 
law,  the  said  Clerk  having  no  power  or  jurisdiction  to  enter  said  judgment  under 
the  circumstances  and  in  the  manner  stated,  and  that  the  same  is  fraudulent  as 
against  this  plaintiff,  and  tends  to  his  great  and  irreparable  injury ;"  that  W.,  at- 
torney of  H.,  L.  &  B.,  was  a  party  to  the  fraud ;  that  the  ju(%ment  was  without 
consideration — was  false,  covinous  and  fraudulent — and  that  £.  is  insolvent,  states 
facts  sufficient  to  constitute  a  cause  of  action,  and  W.  being  charged  as  a  party  to 
the  fraud,  is  properly  jomed  as  defendant.     Crane  v.  Hirslffelder,  17  Cal.  467. 

184.  In  a  bill  to  set  aside  certain  conveyances  of  real  estate  as  fraudulent  against 
creditors,  there  is  no  necessary  inconsistency  in  averring  the  grantee  to  be  a  ficti- 
tious person,  and  that  the  deed  to  him,  or  in  his  name,  was  made  to  hinder  and 
defraud  creditors.    Pvrkitt  v.  Polack,  17  Cal.  327. 

185.  Plaintiff  sues  defendants  for  partition  of  certain  property.  The  Court  or- 
ders a  sale  of  the  property  and  distribution  of  the  proceeds ;  after  the  sale,  G.  files 
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A  petition,  stating  that  he  is  creditor  of  one  F.  M.  Harris  (nof  plaintiff)  and  has 
an  attachment  lien  on  the  interest  of  said  F.  M.  Harris  in  the  property  sold ;  that 
said  property  in  fact  belonged  to  F.  M.  Harris,  and  that  any  conveyances  of  the 
same  from  liim  to  plaintiff  were  merely  colorable,  for  the  use  and  benefit  of  F.  M. 
Harris,  and  made  to  hinder,  delay  and  defrand  his  creditors ;  6.  asked  the  Court 
to  pay  him  the  share  of  tlie  proceeds  of  the  partition  sale  coming  to  plaintiff; 
Court  refnsed :  Hdd,  that  there  was  no  error ;  that  the  petition  of  G.  being  an  at- 
tempt to  defeat  a  conveyance  to  plaintiff,  on  the  ground  of  fraud,  is  insufficient  in 
this,  that  there  is  no  allegation  of  the  insolvency  of  F.  M.  Harris,  and  that  the 
charges  of  fraud  arc  too  general,  and  do  not  state  the  specific  facts  constituting 
the  mmd.     Harris  y.  Taylor ^  15  Cal.  348. 

18&  A  party  is  not  confined  to  his  remedy  b^  statute,  but  may  resort  to  a 
Court  of  equity  for  relief  against  a  judgment  obtained  by  fraud  or  surprise.  Car- 
peatier  v.  Ilartj  5  Cal.  407. 

187.  Plaintiff  and  defendant  were  partners  in  the  purchase  of  mining  claims. 
Defendant  was  the  active  fmrtner,  and  acquainted  with  the  value  of  a  certain  claim 
owned  by  the  firm,  plaintiff  being  ignorant  of  its  value ;  plaintiff  sold  his  interest 
in  tliis  claim  to  defendant  for  greatly  less  than  its  value :  Held,  that  in  a  suit  by 
plaintiff  against  defendant  to  set  aside  this  sale  for  fraud  and  for  an  account,  etc., 
an  averment  that  defendant  is  indebted  to  plaintiff  on  an  account  in  a  sum  greater 
than  that  paid  by  defendant  for  the  mining  claim  is  in  efiect  an  ofier  to  place  de- 
fendant in  statu  ^uo  as  per  the  rule  of  law.     Watts  v.  White,  13  Cal.  321. 

188.  To  obtain  the  aid  of  chancery  to  yacate  a  judgment,  a  party  must  show 
that  he  has  exhausted  all  proper  diligence  to  defend  in  the  suit  in  which  judgment 
was  rendered.  If  he  relies  on  fraud  and  deception  practised  on  the  Court  in  man- 
aging, procuring  and  giving  evidence,  he  must  show  that  by  such  practice  he  was 
defrauded  of  his  opportunity  to  defend,  and  that  his  defense  would  otherwise  have 
been  effectual.    Riddle  v.  Baker,  13  Cal*.  295. 

189.  Bill  avers,  in  substance,  plaintiff  to  be  holder  of  several  notes  and  mort- 
gages executed  to  him  by  defendants,  H.  and  wife,  and  that  defendant  O'D.  pro- 
posed to  plaintiff  to  buy  said  notes  and  mortgages  for  a  certain  sum,  which  plaintiff 
agreed  to  take ;  that  O'D.  desired,  before  closing  the  purchase,  to  see  H.  and  wife, 
and  learn  whether  they  could  be  induced  or  compelled  to  pay  the  notes ;  asked 
plaintiff  for  the  notes  and  mortgages  to  show  H.  and  wife,  and  that  plaintiff  deliv- 
ered them  to  him,  relying  on  his  honesty ;  that  O'D.  saw  H.  and  wife,  who  were 
illiterate,  and  by  representing  himself  as  the  owner  of  the  notes,  etc.,  which  he 
exhibited,  by  threatening  to  sue,  etc.,  induced  H.  and  wife  to  give  hiin  an  absolute 
deed  in  fee  simple  of  the  mortgaged  premises  for  one  hundred  dollars,  the  premises 
being  worth  many  thousands  of  doUars ;  that  O'D.  then  returned  the  notes,  etc.,. 
declmed  purchasing  of  plaintiff,  and  concealed  the  fact  of  having  a  deed  from  H.. 
and  wife ;  that  all  this  was  a  fraud  of  plaintiff;  tliat  O'D.  in  taking  said  deed 
acted  as  agent  and  trustee  of  plaintiff  and  for  his  benefit,  and  should  have  taken 
the  deed  in  his  name ;  that  in  equity  said  O'D.  ought  to  declare  such  trust,  and 
execute  a  deed  of  the  property  to  plaintiff;  that  on  account  of  a  defect  in  the 
record  of  one  of  the  mortgages,  it  does  not  impart  notice,  etc.,  and  that  if  O'D. 
should  sell  the  property,  as  he  is  trying  to  do,  to  an  innocent  purchaser,  such  sale 
would  injure  plaintiff  irreparably.  Omer  parties  are  made  defendants  as  claiming 
some  interest  subsequent  to  plaintiff.  Complaint  prays  for  injunction  against 
O'D. ;  that  said  trust  be  declared ;  that  he  execute  a  deed  to  plaintifi';  that  H.  and 
wife  execute  to  plaintiff  such  further  conveyance,  and  assurance^  and  release  of 
equity  of  redemption  as  may  be  just  in  satisfaction  of  said  mortgages,  and  that  aU 
defendants  be  barred,  foreclosed,  etc.,  or  that  the  deed  by  H.  and  wife  to  O'D.  be 
declared  void  and  canceled,  and  he  be  foreclosed  of  all  equity  of  redemption  there- 
under ;  and  if  such  deed  he  canceled,  that  then  plaintiff  have  judgment  against  H. 
and  wife  on  said  notes ;  that  all  the  defendants  be  barred,  etc.,  and  premises  sold 
to  pay  the  judgments,  etc.  O'D.  demurs  that  inconsistent  causes  of  action  are 
united :  Had,  that  the  demurrer  is  not  well  taken ;  that  the  allegations  of  the 
complaint  make  out  a  homogeneous  case  as  against  all  the  defendants,  to  wit :  a 
right  to  enforce  the  mortgages,  and  to  a  decree  of  foreclosure  binding  subsequent 
claimants,  of  whom  O'D.  by  his  purchase  is  one,  with  notice  of  the  mortgages. 
LkLeon  v.  Higuera,  15  Cal.  483. 
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190.  Fraud,  relief  on  account  of.— In  an  action  for  relief  on  this  ground, 
the  fraud  is  the  substantive  cause  of  action,  and  not  the  discovery.  If,  therefore, 
the  plaintiff  alleges  the  fraud  to  have  been  committed  more  than  three  years  before 
the  commencement  of  his  action,  his  cause  of  action  is  barred,  and  his  complaint 
is  demurrable.  If  t)ie  plaintiff  wishes  in  such  a  case  to  bring  himself  withm  the 
exception  of  the  statute,  he  must  allege  the  fact  of  a  discovery  of  the  fraud  at  a 
period  bringing  him  within  the  exception.     Sublett  v.  Tinney,  9  Cal.  423. 

191.  A  complaint  alleging  that  the  defendant  collected  and  received  certain 
money,  as  the  agent  or  attorney  in  fact  of  the  plaintiff,  and  had  embezzled  and 
converted  the  money  to  his  own  use,  and  praying  tliat  he  be  adjudged  guilty  of 
fraud,  and  for  judgment  and  execution  against  his  person  and  property,  is  insuffi- 
cient to  sustain  a  verdict  convicting  the  defendant  of  fraud.  Porter  v.  Hermann, 
8  Cal.  628. 

192.  The  complaint  should  state  the  facts  that  constitute  the  fiduciary  capacity, 
as  well  as  its  nature  and  extent.    Id. 

193.  Fraud  committed  through  an  agent  is  well  statedHn  pleading  as  that  of  the 
principal.  If  this  were  otherwise,  and  it  appeared  at  the  trial  to  be  that  of  an 
agent .  without  any  participation  of  his  principal,  the  variance  is  the  subject  of 
amendment  and  will  be  disregarded  upon  appeal.  Bennett  v.  Judson,  21  N.  Y.  (7 
Smith)  238. 

194.  In  an  action  for  fraudulent  representations  of  the  value  of  stock,  whereby 
thefplaintiff  was  induced  to  purchase  it,  although  the  complaint  does  not  allege  in 
terms  that  the  defendant's  representations  were  read  by  or  came  to  the  know^ledge 
of  the  plaintiff,  yet  if  it  alleges  that  she  was  induced  by  these  representations  to 
purchase  the  stock  of  the  company,  and  in  exchange  for  them  to  convey  lands,  it 
is  sufficient.  This  involves  the  knowledge  of  the  defendant's  statements  by  the 
plaintiff,  and  connects  her  contract  and  subsequent  loss  with  those  statements  as 
cause  and  effect.     So  held  on  demurrer.    Newbury  v.  Garland,  31  Barb.  121. 

195.  In  a  complaint  which  seeks  to  set  aside  an  assignment  on  account  of  pro- 
visions which  make  it  fraudulent  on  its  face,  it  is  sufficient,  and  (it  seems)  unex- 
ceptionable pleading  to  allege  that  the  instrument  was  made  to  hinder,  delay  and 
defraud  creditors,  and  is  therefore  fraudulent  and  void.  It  is  not  necessary  to 
point  out  in  the  pleading  the  particular  features  or  clauses  of  the  instrument  wnich 
are  objected  to.  Those  are  matters  of  evidence.  Jessup  v.  Htdse,  29  Barb.  539. 
To  the  same  effect  is  Hastings  v.  Thurston y  10  Abbott,  418. 

196.  In  an  action  by  judgment  creditors  to  set  aside  an  assignment,  the  com- 
plaint charged  fraud  in  the  assignment,  and  mismanagement  on  the  part  of  the 
assignees,  and  demanded  that  it  be  adjudged  void ;  and  whether  it  be  adjudged 
.void  or  not,  that  the  assignees  make  discovery  of  the  assets  and  account  therefor : 
Hdd^  that  the  Court  would  not  grant  a  motion  to  compel  plaintifis  to  elect  which 
relief  they  would  pursue — ^to  avoid  the  assignment  or  claim  under  it.  Such  a  com- 
plaint states  but  one  cause  of  action,  and  the  Court  should  determine  the  question 
as  to  the  relief  at  the  trial.    Redmotid  v.  Dana,  3  Bosw.  615. 

197.  A  complaint  in  an  action  for  deceit — e.  g.  for  falsely  misrepresenting  the 
value  of  stock  in  a  corporation — ^must  allege  knowledge  or  an  intent  to  deceive  on 
defendant's  part.  Alleging  that  he  **  falsely  and  fraudulently  represented  "  a  thing 
to  be  what  it  is  not,  is  not  enough.     Mabey  v.  Adams ,  3  Bosw.  346. 

198.  A  complaint  which  contained  other  causes  of  action  on  contract,  contained 
a  count  which  set  forth  substantially,  that  the  plaintiffs  sold  and  delivered  to  the 
defendant  goods  to  a  certain  amount  on  a  credit  of  six  months ;  that  the  defend- 
ant was  insolvent  at  the  time  of  said  sale,  and  purchased  said  goods  without  any 
intent  to  pay  for  them,  and  with  intent  to  defraud  the  plaintifis  of  their  value ;  and 
that  by  reason  of  said  fraud  the  defendant  became  liable  to  pay  for  the  goods  im- 
mediately upon  their  delivery.  They  therefore  (the  goods  not  having  been  paid 
for)  demand  judgment  for  the  amount  of  said  sales  with  interest.  The  action  was 
brought  before  the  expiration  of  the  time  of  credit :  Hdd,  good  on  demurrer ;  let, 
the  cause  of  action  was  not  to  be  deemed  the  tort,  but  the  contract,  and  the  allega- 
tions of  fraud  inserted  merely  in  avoidance  of  the  term  of  credit  which  the  con- 
tract contemplated. ' 

199.  No  specific  act  on  the  part  of  the  plaintiff,  other  than  bringing  the  action, 
was  necessary  to  manifest  their  intention  to  rescind.  ColviUe  v.  Besleu,  2  Dana, 
139  ;  Hawkins  v.  Appleby,  2  Sandf.  421 ;  Ask  y.  Putnam,  1  Hill.  802 ;  Des  Arts  y. 
Leggett,  16  N.  Y.  582. 
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200.  Fraud  was  snfficiently  set  forth  to  jastifV  a  rescission  of  the  contract.  Cory 
V.  Iloughialing,  1  Hill.  311 ;  Ash  v.  Putnam,  Id.  302;  Root  v.  French,  13  TVend. 
570.      • 

201.  It  seems  that  the  better  form  of  pleading  woald  be  to  allege  a  sale  and  de- 
livery ^nerallj,  and  leave  the  defendant  to  set  up  the  express  contract  which  the 
plaintiff  might  then  show  he  had  rightly  repudiated.  '  Jvillson  v.  Force,  6  Johns. 
110;  Butts  V.  Collins,  11  Wend.  154 ;  Camp  v.  Pulver,  5  Barb.  91 ;  Roth  \,  Palmer, 
27  Barb.  652. 

202.  Heirship. — An  allegation  in  the  complaint  that  plaintiffs  are  the  sons  of 
Joaquin  Castro,  and  have  been  in  possession  of  the  rancho  since  his  decease,  is,  in 
the  absence  of  a  special  demurrer,  a  sufficient  allegation  of  heirship.  Castro  v. 
Armesti,  14  Cal.  38. 

203.  Immaterial  issue. — ^Pleadings  should  set  forth  facts,  and  not  merely 
the  opinions  of  parties,  and  must,  when  ambiguous,  be  construed  most  strongly 
against  the  pleader.  Thus,  when  the  complaint  alleged  that  the  plaintiff  was  "  sat- 
isfied "  that  the  defendant  procured  certain  property  through  fraud,  but  there  were 
no  other  allegations  in  the  complaint  showing  fraud :  Held,  that  the  issue  tendered 
was  immaterial,  it  notpresenting  a  point  upon  which  the  case  could  be  decided  on 
its  merits.    Snow  v.  Ualstead,  1  Cal.  359. 

204.  Injunotion^  what  averments  sufficient.— An  allegation  in  the 

complaint  that  plaintiff  was  in  possession  of  the  land  as  owner  when  defendant 
entered,  is  a  sufficient  statement  of  title  in  suit  for  injunction  to  restrain  trespass. 
Eicks  V.  Compton,  18  Cal.  206. 

205.  A  bill  to  restrain  vexations  litigation,  upon  the  ground  that  the  right  to 
real  property  has  been  determined  in  former  suits,  must  show  that  the  title  to  the 
property  was  determined  in  a  suit  or  suits,  in  which  all  the  claimants  to  the  title 
were  parties.    Knowles  v.  Inches,  12  Call  21 2. 

206.  A  complaint  alleging  that  plaintiffs  had,  for  a  long  time,  conveyed  water 
from  a  stream  for  mining  purposes  by  means  of  a  ditch,  and  had  thus  acquired  a 
prior  right  to  the  enjoyment  and  use  of  the  water,  and  were  in  the  peaceable  pos- 
session thereof  when  defendants  wrongfully  diverted  the  same,  and  deprived  plaint- 
iffs thereof,  and  were  continuing  so  to  do,  is  sufficient  to  maintain  a  prayer  for  an 
injunction.  Tuolumne  Water  Co.  v.  Chaptnan,  8  Cal.  392.  Sec  sec.  112,  and 
aathorities  thereunder. 

207.  In  the  action  against  the  sureties  on  an  injunction  bond,  the  condition  of 
which  is,  that  the  plaintiffs  in  the  suit  for  whom  the  sureties  undertook  should 
pay  aU  damages  and  costs  that  should  be  awarded  gainst  the  plaintiff  by  virtue 
of  the  issuing  of  said  injunction  by  any  competent  Court,  and  the  complaint  did 
not  aver  that  any  damages  had  been  awarded  :  Held,  that  such  complaint  is  fatally 
defective.     Tarpey  v.  Shillenberger,  10  Cal.  390. 

208.  Iig  unction,  what  averments  insufficient.~In  a  bill  for  an 

injunction,  the  mere  allegation  of  great  and  irreparable  injury  to  a  vested  right  is 
insufficient ;  the  &cts  stated  must  satisfy  the  Court  that  the  apprehension  of  such 
injury  is  well  founded.  Branch  Turnpike  Co,  v.  Board  of  Supervisors  of  Yuba 
eounty,  13  Cal.  190. 

209.  When  suit  is  pending  in  one  Court  on  a  note  of  defendant,  though  no  sum- 
mons baa  been  served,  and  no  appearance  made,  he  cannot  bring  a  bill  in  equity 
in  another  Coart  to  enjoin  the  collection  of  the  note,  or  to  cancel  it,  the  averment 
being  simply,  that  he  has  a  good  defense  to  the  note.  Smith  v.  Sparrow,  13  Cal. 
596. 

210.  Flaintifis  file  their  bill  in  equity  to  enjoin  defendants  from  diverting  a  cer- 
tain quantity  of  the  water  of  Bear  river,  alleging  that  their  ri^ht  to  1,000  inches 
of  the  water  of  that  stream,  as  against  defendants,  was  adjudicated  in  a  former 
action.  In  that  action,  which  was  trespass  for  the  division  of  the  water,  it  was 
alleged  that  this  quantity  of  the  water  of  the  stream  had  been  appropriated  by  the 
p1ainti£&  for  mill  purposes ;  that  such  quantity  was  necessary  for  their  use,  and 
that  defendants  had  diverted  the  same  to  their  damage,  etc.  Plaintiffs  bad  verdict 
and  judgment  for  $21,800  damages :  Held,  that  the  averments  arc  insufficient  to 
entitle  plantifi«  to  an  injunction,  the  scope  of  the  bill  being  simply  to  enforce  in 
equity  plaintifis'  alleged  right  to  1,000  inches  of  water,  on  the  sole  ground  that  it 
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was  adjudged  as  their  right  in  the  former  suit.    McDonald  v.  Bear  River  and  Au- 
burn \faterand  Mining  Co.,  15  Cal.  145.   See  §  112, post,  aud  authorities  then^nder. 

211.  To  enjoin  judgment,  at  law  on  the  ground  of  newly  dis- 
covered facts. — The  bill  in  such  case  is  in  the  nature  of  a  bill  in  equity  for  a 
new  trial.  The  averments  necessary  in  such  a  bill  stated.  Mul/ord  v.  Cohn,  18 
Cal.  42. 

212.  If,  as  contended  in  this  case,  a  judgment  by  default  be  void  because  of  the 
absence  of  the  seal  of  the  District  Court  to  the  summons  issued  in  the  action  in 
which  the  judgment  was  entered,  or  because  of  a  defect  in  the  certificate  of  the 
Sheriff  of  the  service  of  summons  and  copy  of  complaint,  or  because  of  irregular- 
ities of  the  Clerk  in  entering  the  judgment,  the  District  Court  can  quash  the 
execution  issued  on  such  judgment,  and  injunction  to  restrain  the  enforcement 
thereof  does  not  lie. 

213.  If  such  judgment  be  not  void,  but  merely  irregular,  because  of  the  defects 
named,  and  the  defects  can  be  reached  by  motion  before  judgment,  or  on  appeal, 
then  the  complaint  here  to  enjoin  the  enforcement  of  the  judgment  should  aver 
that  plaintiff  has  paid  the  claim,  for  the  recovery  of  which  the  action  was  brought, 
or  that  he  has  a  valid  defense  to  the  same.    Logan  v.  Hillegass,  16  Cal.  200. 

214.  In  a  suit  in  equity  for  relief  against  a  judgment  at  law,  the  complainant 
will  noi  be  entitled  to  relief,  unless  the  evidence  alleged  in  the  bill  to  be  newly  dis- 
covered appears  to  be  incontrovertible  and  conclusive.    Buckelew  v.  Chipman,  5 

Cal.  399. 

215.  In  actions  upon  written  instruments  for  the  payment  of  money,  as  prom- 
issor}'  notes,  the  date  being  shown,  shows  the  period  when  the  right  of  action  ac- 
crues. In  such  cases,  any  new  promise  which  has  been  made,  renewing  or  con- 
tinuing the  contract,  should  be  alleged.     Smith  v.  Richmond,  19  Cal.  481. 

216.  In  an  action  to  recover  a  debt  agtiust  an  insolvent  which  has  been  dis- 
charged, but  revived  by  a  new  promise,  the  complaint  is  always  upon  the  original 
demand,  and  nothing  is  alleged  of  the  new  promise.  If  the  dischai*ge  is  pleaded, 
the  new  promise  may  be  ^ven  in  evidence  by  the  plaintiff.     Id.  483. 

217.  Complaint  avers  in  substance  that  aefendant  made  his  note,  etc.,  setting 
out  a  copy,  that  plaintiff  is  holder  by  transfer  from  the  payee,  etc.,  and  that  defend- 
ant is  indebted  to  plaintiff  thereon*  in  the  sum,  etc.  The  complaint  then  avers : 
"  Plaintiff  further  shows  that  after  said  note  was  executed,  etc.,  *  *  *  defendant, 
bv  virtue  of  *  *  *  proceedings  in  insolvency,  etc.,  *  *  *  claims  to  have  been 
discharged  from  the  pavment  of  the  note  and  debt  hereinbefore  mentioned ;  and 
plaintiff  further  shows  tiiat  after  said  discharge  aforesaid,  on  or  about  *  *  *  de- 
fendant promised  '*  the  payee  and  other  persons  that  he  would  })ay  said  note  to 
said  payee  on  demand,  etc. ;  aud  that  defendant  thereby  revived  said  obligation, 
etc. :  Iield,  that  the  complaint  docs  not  set  up  two  causes  of  action ;  that  the 
gravamen  of  the  action  was  designed  to  be  the  promise,  the  previous  indebtedness 
being  averred  as  matter  of  inducement.     Smith  v.  Richmond,  15  Cal.  501. 

218.  IiibeL — ^In  an  action  for  an  alleged  libel,  a  variance'  l)etwecn  the  date  of 
the  libel,  as  set  forth  in  the  complaint — the  twenty-third  of  June — ^is  not  material, 
unless  the  defense  is  misled  by  it.     Thrall  v.  Smiley,  9  Cal.  529. 

219.  The  complaint  averred  that  the  defendant  was  the  proprietor  of  the  paper, 
and  that  the  libelous  matter  was  published  in  his  paper :  Held,  a  sufficient  aver- 
ment of  a  publication  by  him.  1  he  King  v.  Gutch,  1  Mood.  &  M.  433 ;  The  King 
v.  Alman,  5  Burr.  2,  689 ;  2  Starkie  on  Slander,  30 ;  Hunt  v.  Bennett,  4  E.  D. 
Smith's  C.  P.  R.  647. 

220.  It  seems  that  the  only  change  made  by  the  Code  in  the  requisite  allegations 
in  an  action  of  defamation,  is  to  dispense  with  averments  of  extrinsic  facts,  show- 
ing the  applicability  of  the  slander  to  the  plaintiff,  (Code,  §  164;  5  How.  171 ;  6 
Id.  99)  leaving  it  still  necessary,  as  formerly,  to  aver  and  prove  any  facts  necessary 
to  explain  the  meaning  of  the  words,  and  to  allege  that  the  words  were  spoken  of 
and  concerning  the  plaintiff.    Dias  v.  Short,  16  How.  Pr.  R.  322. 

221.  The  only  cases  in  which  it  is  necessary,  in  order  to  sustain  an  action  for 
defamation,  to  allege  the  manner  in  which  the  publication  has  injured  the  plaintiff, 
are  cases  where  it  is  of  such  a  character  that  the  Court  cannot  see  that  its  tendency 
and  effect  would  be  to  defame  or  degrade  the  plaintiff,  or  to  render  him  odious  or 
contemptible.     2  Den.  299 ;  Perkins  v.  Mitchell,  31  Barb.  461. 


§39] 


COMPLAINT.  69 


222.  Malicious  proseoution. — ^In  an  action  for  malicions  prosecution  on  j, 
the  substantial  matter  constituting;  the  action,  that  is  facts,  and  not  the  evidence  of 
fitcts,  need  be  set  out.    Dreux  v.  Domec,  18  Cal.  83. 

223.  An  action  of  conspiracy  for  unjustly  prosecuting  a  party  also  lies,  bu 
probably  differs  in  form  at  least  from  an  actfon  for  malicious  prosecution.     The 
gist  of  an  action  of  conspiracy  is  the  "  conspiracy  " — the  combinmg  of  two  or  more 
to  do  an  unlawful  and  injurious  act,  and  acquittal  or  termination  of  the  prosecu- 
tion is  necessary  to  maintain  the  suit.    Id. 

224.  In  suit  against  three  defendantrfor  malicious  prosecution,  the  complaint 
averred  that  "  defendants  contriving  and  maliciously  intending  to  injure  the  plaint- 
iff," etc.,  falsely,  maliciously  and  without  probable  cause,  procured  him  to  be  in- 
dicted for  murder :  Held,  that  the  complaint  sufficiently  avers  a  joint  agency  on 
the  part  of  defendants  in  instituting  the  prosecution,    id. 

225.  In  an  action  against  a  defendant  for  maliciously  and  falsely  obtaining  an 
order  of  arrest  against  the  plaintiff,  as  defendant  in  another  action,  if  the  order  of 
arrest  set  forth  in  the  complaint  is  not  void,  the  complaint  is  bad  on  demurrer,  if 
it  does  not  state  that  the  order  was  vacated  or  judgment  was  rendered  for  defend- 
ant, or  otherwise  show  that  it  has  been  avoided  by  competent  authority.  Ret/nolds 
v.  Cras^,  3  Cal.  R.  271 ;  BuH  v.  Place,  4  Wend.  597 ;  Searle  v.  McCracken,  16 
How.  Pr.  R.  262. 

226.  A  complaint  for  malicious  prosecution  is  bad  on  demurrer,  unless  it  shows 
a  sufficient  determination  of  the  prosecution.  Thomason  v.  Demotte,  9  Abbott's 
Pr.  242. 

227.  In  an  action  for  malicious  prosecution,  the  complaint  may  aver  matter 
tending  to  show  the  defendant's  motive — e.  g.,  a  malicious  publication  by  him  pro- 
cured to  be  made  concerning  the  prosecution — such  as  would  be  proper  to  aver  at 
the  trial,  as  showing  special  injuiy.  Such  averments  should  not  be  struck  out  on 
motion,  as  the  plaintiff  cannot  be  deemed  aggrieved  by  them.  Brockletnan  v.  Brandt, 
10  Abbott's  Pr.  141. 

228.  In  an  action  for  false  imprisonment,  the  particular  instrumentality  by  which 
the  plaintiff  was  deprived  of  his  liberty  should  not  be  set  out  in  the  complaint. 
Eddif  v.  Beach,  7  Abbott's  Pr.  17. 

229.  Mandamus. — A  complaint  in  mandamus,  against  the  Comptroller,  is 
bad  if  it  fails  to  allege  that  there  is  "  money  not  otherwise  appropriated  by  law  " 
out  of  which  the  compensation  in  question  is  to  be  paid.  Reading  v.  Bell,  4  Cal. 
333 ;  see  ^  467,  and  authorities  thereunder. 

230.  Married  woman,  for  her  separate  debt.~In  suit  against  the 

wife  for  her  separate  debt,  for  which  she  was  liable  in  personam  before  coverture, 
the  complaint  need  not  set  out  any  separate  property  of  the  wife.  Bostic  v.  Love, 
16  Cal.  69. 

231.  A  complaint  which  alleges  that  a  sale  and  delivery  was  to  the  husband,  in- 
ttead  of  alleging  a  sale  and  delivery  to  the  wife  on  the  faith  of  or  for  the  benefit  of 
her  separate  estate,  is  not  sufficient  to  charge  such  estate  with  the  price.  Arnold  v. 

Ringold,  16  How.  Pr.  R.  158. 

232.  The  complaint  alleged  a  sale  to  the  defendant,  a  married  woman,  and  that 
it  was  made  on  the  credit  of  her  separate  estate  :  Held,  insufficient  on  demurrer. 
The  complaint,  to  hold  liable  the  separate  estate  of  a  married  woman,  must  show 
a  sale  for  the  benefit  of  such  estate,  or  a  pledge  of  it.    Bass  v.  Bean,  16  How.  Pr. 

B.  93. 

233.  Necessary  allegations  in  complaint  against  a  married  woman.  Query: 
Whether  want  of  particulars  of  estate  is  a  demurrable  defect.  Pcden  v.  Lent,  5 
Bosw.  713. 

234.  lEff'uisance. — ^Plaintifis  owned  certain  mining  ciaims  and  a  quartz  lode  on 
the  banks  of  a  stream  above  the  mill  and  dam  of  defendant.  Defendant  com- 
menced raisine  his  dam  two  feet  higher.  Plaintiffs  brought  suit  against  defendant, 
alleging  that  the  addition  of  two  feet  to  defendant's  dam  was  a  nuisance,  and  would 
back  the  water  on  to  plaintiffs'  claims,  and  thus  prevent  them  from  working  them, 
and  would  also  destroy  their  water  privilege  for  a  quartz  mill  which  they  intended 
to  construct :  Held,  that  the  action  was  premature,  and  that  the  demurrer  to  the 
complaint,  on  the  ground  that  the  complaint  did  not  state  facts  sufficient  to  consti> 
tote  a  caiue  of  action,  was  properly  sustained.    Harvey  v.  Chilton,  11  Cal.  114. 
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235.  After  an  action  and  recovery  for  erecting  a  nuisance,  a  second  action  was 
brought  UDon  the  same  ground,  it  having  been  continued  meanwhile.  The  com- 
plaint in  tnis  action  set  forth  the  erection  of  the  nuisance,  without  any  reference  to 
the  former  action  :  Held^  1 .  That  the  foimer  recovery  was  not  a  bar  to  the  action. 
2.  That  the  complaint  was  sufficient,  though  it  would  have  been  better  to  refer  to 
the  former  action,  and  to  state  that  the  damage  complained  of  was  only  for  such 
as  had  accrued  since  the  former  recoverv.  Yates'  r\.  251 ;  2  Chit.  PI.  333 ;  see 
S  249,  and  authorities  thereunder.  '# 

236.  Partners. — Where  plaintiffs  and  defendants  entered  into  a  partnership, 
hy  the  terms  of  which  the  plainti^  were  to  advance  a  certain  sum  of  money  and 
materials  for  a  saw  mill,  which  they  did,  and  the  defendants  removed  the  materials 
furnished  by  plaiutifTs,  and  appropriated  the  same,  including  the  money,  to  their 
own  use  :  ildd^  that  plaintiffs  had  a  right  to  sue  therefor  at  law,  and  for  damages 
caused  by  defendants  violation  of  the  partnership  contract.  CroAy  v.  McDermitt, 
7  Cal.  146. 

237.  Prayer  for  relief. — Objections  to  the  prayer  of  a  complaint  cannot  be 
taken  by  demurrer.  If  the  specific  relief  asked  cannot  be  granted,  such  relief  as 
the  case  stated  in  the  bill  authorizes  may  be  had  under  the  clause  in  the  prayer  for 
general  relief,  and  even  in  the  absence  of  such  clause,  where  an  answer  is  filed. 
RoUins  V.  Forbes  and  Wife,  10  Cal.  299. 

238.  Although  the  prayer  of  a  bill  be  inartificiallv  framed,  the  Court  will,  under 
the  general  prayer  for  relief,  disregard  mistakes,  ancl  grant  such  relief  as  will  con- 
form with  the  bill.     Truebody  v.  Jacobsorif  2  Cal.  269. 

239.  Where  a  party,  in  his  notice  of  motion  served  on  the  adverse  party,  asks 
for  a  specific  relief,  or  for  such  other  or  farther  order  as  may  be  just,  the  Court 
may  anbrd  any  relief  compatible  with  the  facts  of  the  case  presented.  The  People 
y.  Turner f  1  Cal.  152. 

240.  When  treble  damages  are  given  by  a  statute,  the  demand  for  such  damages 
must  be  expressly  inserted  in  the  declaration,  which  must  either  recite  the  statute, 
or  conclude  to  the  damages  of  the  plaintiff  against  the  form  of  the  statute.  Chip- 
fnan  v.  EmeriCf  5  Cal.  239. 

241 .  Where  a  suit  is  brought  to  test  the  question  as  to  the  priority  of  appropria- 
tion of  water,  a  prayer  for  an  injunction  to  prevent  further  injury  is  proper.  Jfa- 
n'u8  v.  Bicknell,  10  Cal.  217. 

242.  It  does  not  follow  from  demanding  a  multiplicity  of  relief,  that  a  com- 
plaint is  bad  as  stating  more  than  one  cause  of  action.  Ueery  v.  N.  Y.  ^  Liver- 
pool Steamship  Co.^  12  Abbott,  268. 

243.  The  complaint  asked  that  a  deed  of  trust  should  be  declared  **  void,  null, 
and  of  no  effect,"  and  also  **  for  such  further  or  other  relief  as  may  be  agreeable 
to  equity  and  good  conscience :"  Held,  that  although  the  deed  could  not  be  de- 
clared to  be  void,  yet  under  the  general  prayer  of  tue  complaint  the  Court  might 
allow^  it  to  he  reformed  by  inserting  in  it  a  power  of  revocation.  Grafton  v.  Rem- 
sen,  16  How.  32. 

244.  Where  the  facts  sufficiently  appear  in  the  complaint,  the  Court  is  to  give 
such  relief  as  the  parties  are  entitled  to,  whether  asked  for  or  not  in  the  prayer  of 
the  complaint.    2  Kern.  336;  Jones  v.  Butler,  20  How.  189. 

245.  A  complaint  is  not  bad  as  stating  cause  of  action,  merely  because  the  relief 
demanded  is  wholly  unwarranted  by  the  facts  stated.  The  Court  shpuld  grant 
such  relief  as  the  facts  warrant.    Emery  v.  Pease,  20  N.  Y.  (6  Smith)  62. 

246.  It  seems  that  a  complaint  asking  in  the  alternative  judgment  for  either  one 
of  two  parties  plaintiff,  is  bad  on  demurrer.  Warwick  v.  The  Mayor,  etc,,  of  New 
York,  7  Abbott,  265. 

247.  The  relief  granted  to  a  plaintiff  in  a  case  in  which  there  is  no  answer  can- 
not exceed  that  which  is  specifically  demanded  in  the  complaint.  It  is  not  enough 
for  him  to  state  facts  entitling  him  to  the  relief;  he  must  also  ask  it.  Simonson  v. 
Blake,  12  AbboU,  331. 

248.  fieceiver* — ^A  receiver,  bringing  an  action,  must  state  in  his  complaint 
the  time  and  mode  of  his  appointment,  so  that  issue  may  be  taken  thereon. 
Describing  himself  as  "  having  oeen  duly  appointed  receiver  of,  &c.,  and  bringing 
this  suit  by  order  of  the  Supreme  Court,    is  insufficient  on  demurrer.    4  Ducr,  80 ; 
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23  Barb.  596  ;  5  Dner,  672 ;  13  How.  Pr.  413 ;  7  Barb.  206 ;  3  Kcm.  83  ;  Dcofton 
J.  Connah,  18  How.  Pr.  326. 

249.  Reqaisites  of  complaint  in  an  action  hj  a  receiver.    Ante,  205,  206,  notes. 

250.  That  the  complaint  in  an  action  by  the  receiver  of  a  mutual  insurance  com- 
pany  on  a  premium  note,  must  show  the  liabilities  of  the  company.  Thomas  v. 
Walhn,  13  Barb.  172. 

251.  The  objection  that  a  plaintiff  suing  as  receiver  of  a  corporation  does  not 
show  that  his  appointment  was  founded  on  a  petition,  does  not  apply  where  the 
receiver  was  appointed  on  consent  of  the  corporation,  in  an  action  brought  under 
section  forty-second  of  Revised  Statutes,  page  four  hundred  and  sixty-three.  Incker- 
man  r.  Brown,  11  Abbott's  Pr.  389. 

252.  Replevill. — A  complaint  in  replevin,  alleging  that  F.  was  seized  and 
possessed  of  certain  premises  at  the  time  of  his  death ;  that  the  plaintiffs  were 
appointed  the  executors  of  his  last  will  and  testament,  and  ever  since  their 
appointment  have  been  in  the  possession  of  the  premises ;  that  certain  persons, 
^ose  names  are  not  designated,  entered  upon  the  same  without  authority,  and  cut 
down  timber  growing  thereon,  to  the  amount  of  about  three  hundred  cords ;  that 
the  defendant  afterwards  also  entered  upon  the  premises  without  authority,  and  re- 
moved the  wood  thus  cut,  and  still  detains  it  from  the  plaintiffs ;  that  they  have 
demanded  the  possession  of  the  same  from  him,  and  that  he  refuses  to  deliver  it  to 
them,  to  their  damage  of  $1,000 — the  alleged  value  of  the  wood — sufficiently  shows 
plaintiflEi'  ownership  of  the  wood.    UalUck  v.  Mixer,  16  Cal.  574. 

253.  The  averments,  in  such  complaint,  of  "  unlawful  and  wrongful,"  as  applied 
to  the  entry  upon  the  premises  and  the  cutting  down  of  the  timber,  and  to  his  re- 
moval and  detention  of  the  same,  may  be  stricken  out  as  surplusage.    Id, 

254.  In  an  action  to  recover  the  possession  of  goods,  on  the  ground  that  they 
were  obtained  from  the  plaintiff  by  ndse  representations,  the  plaintiff  may  declare 
generally  the  property  as  his,  and  give  the  special  facts  in  evidence  on  the  trial  to 
establish  the  fraud.     (Approving  20  Barb.  493) ;  Bliss  v.  CMe,  32  Barb.  322. 

255.  The  complaint,  in  an  action  by  a  Sheriff  to  recover  possession  of  property 
which  he  has  attached,  should  aver  the  issuing  of  a  warrant  of  attachment,  whicn 
is  his  sole  and  sufficient  authority,  but  it  need  not  show  how  or  under  what  cir- 
cumstances the  warrant  was  obtained.  An  allegation,  in  such  a  case,  that  the 
plaintiff  made  due  service  of  the  attachment,  by  delivering  to  and  leaving  with  the 
defendant  a  certified  copy  of  the  warrant  and  a  notice  showing  the  property  levied 
en,  is  on  demurrer  a  sufficient  averment  of  the  execution  of  the  attachment.  Kelly 
▼.  Brensing,  32  Barb.  601 ;  see  S  ^9,  and  authorities  thereunder. 

256.  Sheriff. — ^A  complaint  against  a  Sheriff  and  his  sureties  for  selling  under 
execution  the  homestead  of  plaintiffs,  which  sets  out  that  the  Sheriff  was  in  pos- 
session of  a  certain  execution  against  plaintiff  J.  Kendall,  and  under  color  of  said 
execution  wrongfully  and  illegally  entered  upon  and  sold  certain  property,  the 
homestead  of  plaintiffs,  and  avemng  damages  in  the  sum  of  $2,000,  the  value  of 
the  property,  is  insufficient,  as  the  same  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  No  damage  has,  or  can  result  from  such  a  sale.  If  the  prop- 
erty sold  was  a  homestead,  the  Sheriff's  deed  conveyed  nothing.  The  purchaser 
at  such  sale  could  acquire  no  right  to  the  property,  nor  could  the  plaintiff  suffer 
any  injury.    Kendall  and  Wife  v.  Clark,  10  Cal.  17. 

257.  In  an  action  against  a  Sheriff  to  recover  property  seized  under  process,  or 
its  value,  by  the  owner,  it  is  necessary  that  the  plaintiff  should  show  affirmatively 
notice  and  demand  before  bringing  suit,  otherwise  he  cannot  recover  in  such  action. 
KilUy  v.  Scannell,  12  Cal.  73. 

258.  In  an  action  against  a  Sheriff  for  special  damages,  resulting  frt>m  a  refusal 
on  the  part  of  the  Sheriff  to  make  and  deliver  to  plaintiff  a  deed  to  certain  prem- 
ises purchased  by  plaintiff  at  Sheriff's  sale,  when  there  is  no  allegation  in  the 
complaint  of  title,  nor  any  averment  that,  in  case  the  deed  had  been  executed, 
plaintiff  would  have  been  able  to  recover  possession  of  the  premises,  or  the  rents 
and  profits:  Held,  that  such  complaint  is  insufficient.  Knight  v.  Fair,  12  Cal. 
296. 

259.  An  averment  in  a  complaint  that  the  plaintiff  is  Sheriff  of  the  city  and 
county  of  New  York,  duly  elected,  qualified  and  acting,  is  sufficient  to  show  the 
capacity  of  the  plaintiff  to  maintain  any  action  which  such  Sheriff  is  authorized 
to  bring.    Kelly  v.  Brensing,  32  Barb.  601. 
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260.  In  an  acticm  against  a  public  officer  for  damages,  incurred  by  his  neglect 
of  duty,  the  complaint  m^st  show  the  facts  out  of  which  a  duty  arose.  Bartlett. 
T.  Crozier,  17  Johns.  457  ;  Smith  v.  Wright,  27  Barb.  621. 

261.  In  an  action  against  an  officer  for  levying  upon  goods  exempt  from  execu- 
tion, it  is  not  necessary  to  show  in  the  complaint  that  the  goods  were  exempt.  It 
is  sufficient  for  the  plaintiff  to  allege  an  unlawful  taking.  If  the  defendant  had 
any  authority  to  take  the  plaintiff's  property,  he  is  bound  to  set  it  up  in  the  plead- 
ings, and  prove  it  as  matter  of  defense.  Stevens  v.  Somerindyke,  4  £.  D.  Smith's 
C.  P.  R.  418. 

262.  In  an  action  against  a  Sheriff  for  breach  of  duty  in  the  execution  of  process 
which  he  received,  it  is  not  necessary  that  the  complaint  should  show  the  several 
steps  in  the  action  on  which  the  mere  regularity  of  a  process  depends.  It  is 
enough,  after  showing  jurisdiction  to  issue  the  process,  to  allege  that  it  was  duly 
issued.    French  v.  WiUet,  10  Abbott's  Pr.  99. 

263.  Sole  Trader. — Where  husband  and  wife  are  sued  for  rent  claimed  on  a 
lease  made  by  plaintiff  to  the  wife,  plaintiff  and  the  wife  being  tenants  in  common 
of  the  property :  Held,  that  the  wife  can  be  liable  only  as  sole  trader  under  the 
statute ;  and  that  the  complaint  must  aver  facts  requisite  to  establish  her  liability 
in  that  character,  and  that  the  allegation  that  she  "  was  doing  business  as  Sifemme 
sole,  with  the  consent  of  her  husband,"  is  insufficient.  Aikens  v.  Ann  Davis  and 
her  Husband,  17  Cal.  119. 

264.  Of  the  liability  of  a  married  woman,  on  a  complaint  seeking  to  charge  her 
separate  estate  with  a  note  indorsed  by  her.    Sexton  v.  Fleet,  2  Hill,  477. 

265.  Title. — ^Where  the  complaint  in  ejectment  avers  that  the  land  sued  for  is 
known  by  the  name  of  "  La  Jota,"  heretofore  granted  to  plaintiff  by  the  Mexican 
Crovemment,  and  the  patent  issued  thereon  refers  to  the  grant,  the  proceedings 
before  the  Land  Commission  and  the  United  States  Court  for  confirmation,  these 
recitals  in  the  patent  support  the  averment  of  title  through  the  grant.  Yount  v. 
Howell,  14  Cal.  465. 

266.  Trespass. — ^Action  for  damages  against  defendants,  averring  that  they, 
"  with  force  and  arms,  broke  and  entered  "  upon  the  premises  of  plaintiff,  and 
damaged  them  by  causing  them  to  be  overflowed  and  covered  with  earth,  gravel, 
tailings,  etc.,  deposited  thereon  by  the  action  of  running  water :  Held,  that,  under 
our  system  of  pleading,  the  words  "with  force  and  arms,  broke  and  entered,"  do 
not  confine  the  proof  to  the  direct  and  immediate  damages,  as  in  the  old  action  of 
trespass,  and  the  facts  being  clearly  set  out  in  the  complaint,  an  addition  of  these 
words  was  surplusage.    Darst  v.  Kush,  14  Cal.  81. 

267.  Possession  in  the  plaintiff  is  sufficient  to  enable  him  to  maintain  trespass, 
and,  although  a  higher  title  mav  be  attempted  to  be  set  up,  the  failure  to  sustain  it 
will  not  operate  against  the  right  to  recover  damages.  McCarron  v.  0*Connell,  7 
Cal.  152. 

268.  Where  the  complaint  in  an  action  of  trespass  asks,  also,  for  the  equitable 
interposition  of  the  Court,  if  the  law  and  equity  are  inseparably  mixed  together, 
it  would  be  demurrable.  But  it  is  not  necessary  that  there  should  be  express 
words,  showing  where  the  declaration  in  trespass  leaves  off  and  the  bill  in  equity 
begins.     Gates  v.  Kicjff',  7  Cal.  124. 

269.  Where  a  partnership  exists  between  two  persons  in  the  purchase  of  goods, 
and  they  subsequently  bring  suit  to  recover  their  value  from  a  trespasser  who  has 
seized  them  :  Held,  that  one  partner  is  competent  to  execute  a  release  in  the  name 
of  himself  and  copartner.    Perlberg  v.  Gorham,  10  Cal.  120. 

270.  Trover. — The  conversion  is  the  gist  of  the  action  of  trover,  and  without 
conversion  neither  possession  of  property,  negligence  nor  misfortune  will  enable 
the  action  to  be  maintained.    Rogers  v.  Iiuie,  2  Cal.  571. 

271.  To  render  defendant  liable  to  the  action,  he  must  have  converted  the  prop- 
erty to  his  own  use ;  and  if  not,  then  any  other  act  to  amount  to  a  conversion 
must  be  done  with  a  wrongful  intent,  either  expressed  or  implied.    Id. 

272.  In  an  action  >by  a  mortgagee  of  chattels  against  one  who  has  wrongfully 
taken  them,  it  is  not  necessary  to  allege  in  the  complaint  that  the  mortgage  was 
filed,  nor  that  plaintiff  made  demand  before  suit.    Moses  v.  Walker,  2  Hill,  536. 

273.  The  plaintiff  cannot,  upon  a  complaint  charging  a  conversion  of  personal 
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property  after  its  assignment  to  him,  recover  for  a  conversion  before  its  assign- 
ment. The  case  is  not  that  of  a  variance,  but  the  Ciiuses  of  action  are  entirely 
distinct.      Whitaker  v.  Merrill,  30  Barb.  389. 

274.  A  complaint  for  money  received  by  an  agent,  as  such,  who  pretends  to 
have  been  robbed  thereof,  may  properly  allege  simply  that  the  defendant,  being  in 
possession  of  the  plaintiff's  property,  as  his  agent,  converted  the  same  to  his  own 
use.    Frost  v.  M'Carger,  29  Barb.  617. 

275.  Undertakings,  statutory  bonds  and  sealed  instruments. 

— Suit  on  a  recognizance  in  the  form  prescribed  in  section  five  hundred  and  twenty- 
three  of  the  Criminal  Practice  Act.  Wood's  Di^.  art.  1728.  The  complaint  al- 
leged substantially  that  G.  was  indicted  for  gaming  and  arrested,  and  that  then 
defendant  executed  the  recogni74ince  which  is  set  out ;  that  6.  appeared  at  the  first 
term  of  the  Court  thereafter  and  plead  not  guilty,  and  case  continued  to  next 
term,  at  which  time  tlie  case  being  called  for  trial  G.  did  not  appear,  and  the  de- 
fendants, though  "  called,"  did  not  produce  his  body ;  that  the  Court  then  made 
an  order  forfeiting  the  recognizance,  and  that  defendants  did  not  produce  the  body 
of  G.  before  the  final  adjournment  of  the  Court :  Held,  on  demurrer,  that  the 
complaint  states  a  cause  of  action ;  that  the  objection  that  gaming  being  a  misde- 
meanor, G.  could  appear  by  attorney,  cannot  avail,  because  there  is  nothing  to 
show  that  he  ofifcred  so  to  appear,  even  assuming  that  such  matter  could  be  here 
set  np  against  the  judgment  of  forfeiture  in  the  Court  of  Sessions.  People  v. 
Smith,  18  Cal.  498. 

276.  In  suit  on  a  statutory  undertaking  given  to  release  property  attached  and 
reciting  the  fact  of  a  levy  ot  the  writ,  the  complaint  need  not  aver  or  set  out  the 
teuctB  which  authorized  the  issuing  of  the  attachment.  The  recital  of  the  levy 
estops  defendants  from  denying  it,  and  the  levy  is  sufiicient  without  averment  of 
the  previous  procee<ling8.     McMillan  v.  Danay  18  Cal.  339. 

277.  An  averment  in  the  complaint  in  a  suit  on  an  appeal  bond,  that  execution 
had  been  issued  on  the  judgment  and  returned  unsatisfied,  is  unnecessary.  The 
nonpayment  of  the  judgment  can  be  shown  without  issuing  an  execution.  Tissot 
and  Wife  v.  Darling,  9  Cal.  278. 

278.  In  an  action  on  an  undertaking  executed  to  release  property  from  attach- 
ment, the  complaint  should  allege  that  the  property  attached  was  released  upon 
the  delivery  of  the  undertaking.     Williamson  v.  Blattan,  9  Cal.  500. 

279.  In  an  action  on  a  bond  given  to  release  property  from  attachment,  the  com- 
plaint should  state  that  the  property  was  released  upon  the  execution  and  delivery 
of  the  bond.  To  charge  the  ooligors,  it  is  necessary  to  state  the  consideration  of 
the  undertaking ;  and  a  mere  reference  to  the  condition  of  the  bond  itself,  wherein 
soch  release  is  stated  as  a  consideration,  is  insufficient.  Palmer  v.  Melvin,  6  Cal. 
651. 

280.  If  a  bond  has  to  be  executed  by  the  plaintiff  and  is  executed  to  the  defend- 
ant by  a  wrong  name,  the  latter  has  his  remedy,  and  may  describe  it  as  given  to 
him,  and  may  show  that  he  was  the  party  intended.   Morgan  v.  Thrift,  2  Cal.  562. 

281.  No  averment  of  notice  to  the  defendant  is  requisite  in  the  complaint  where 
the  matters  assigned  as  breaches  lie  as  much  in  the  knowledge  of  the  one  party  as 
of  the  other.    People  v.  Edvoards,  9  Cal.  286. 

282.  Where  defendant  in  attachment  applies  to  the  Court  under  sections  one 
hundred  and  thirty-six  and  one  hundred  and  thirty-seven  of  the  Practice  Act,  for 
a  discharge  of  the  attachment,  and  an  undertaking  is  executed  by  D.  &  R.,  recit- 
ing the  fact  of  the  attachment,  and  that  "  in  consideration  of  the  premises,  and  in 
consideration  of  the  release  from  attachment  of  the  property  attached  as  above 
mentioned,"  they  undertake  to  pay  whatever  judgment  plaintiff  may  recover,  etc., 
and  the  Court  makes  an  order  discharging  the  writ  and  releasing  the  property : 
HM,  in  suit  against  the  sureties  on  the  undertaking,  that  the  complaint  need  not 
arer  that  the  property  was  actually  released  and  delivered  to  the  defendant ;  that 
88  the  consideration  for  the  undertaking  was  the  release  of  the  property,  and  as 
the  complaint  avers  such  release  in  consequence  and  in  consideration  of  the  under- 
taking, by  order  of  the  Court,  which  is  set  out,  the  actual  release  and  redelivery 
of  the  property  to  defendant  is  immaterial,  the  plaintiff  having  no  claim  on  it  after 
die  nndertaking  was  given  and  the  order  of  release  made.  McMillan  v.  Dana,  18 
Cai.  339. 

283.  An  action  on  the  official  bond  of  a  constable  lies  primarily  upon  breach  of 
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the  condition  of  the  bond,  whether  the  injury  for  which  suit  is  brought  be  a  tres- 
pass or  not,  the  result  of  the  nonfeasance  or  misfeasance  of  the  officer.  Van  Pdt 
V.  Zitt/er,  14  Cal.  194. 

284.  A  complaint  upon  an  undertaking  given  under  section  one  hundred  and 
two  of  the  Practice  Act,  which  refers  only  to  the  section  without  setting  forth  the 
material  portions  of  the  undertaking,  is  insufficient.    Mills  ▼.  GleasoUy  Oct.  1861. 

285.  But  the  objection  should  be  taken  by  demurrer,  it  being  a  defect  rather  of 
form  than  of  substance.    Id. 

286.  Of  the  requisites  of  a  complaint  on  a  bond,  the  consideration  of  which  is 
purely  statutory.     Clarke  v.  Throp,  2  Bosw.  680. 

287.  The  complaint  on  an  undertaking  given  on  appeal  to  the  Court  of  Appeals 
alleged  that  the  party  appealed,  and  that  upon  said  appeal  the  defendants  "  made 
and  died  with  the  Clerk  of  this  Court,  for  the  use  of  the  plaintiff,"  the  undertak- 
ing in  question,  and  that  the  appeal  had  been  further  prosecuted  in  the  Court  of 
Appeals,  and  the  judgment  appealed  from  affirmed  there,  but  it  did  not  state  that 
the  undertaking  was  accompanied  by  the  affidavits  of  the  sureties,  as  required  by 
section  three  hundred  and  forty-one'  of  the  Code :  Held,  on  demurrer,  sufficient. 
The  undertaking  is  not  a  nullity  without  such  affidavit,  and  the  presumption  is 
that  the  requirements  of  the  Code  were  compUed  with.  Gibbons  v.  Berkard,  3 
Bosw.  635. 

288.  No  action  can  be  maintained  on  a  recognizance  of  bail  taken  by  an  officer 
out  of  Court,  until  it  has  been  filed  with  the  Clerk  of  the  county  in  which  the 
party  bailed  was  imprisoned,  and  the  complaint  on  such  a  recognizance  must 
therefore  allege  the  filing  thereof  with  such  Clerk.  10  Wend.  472 ;  4  Id.  393 ; 
People  V.  Sharer,  4  Park.  Cr.  45. 

289.  In  suit  upon  an  agreement  under  seal,  the  complaint  setting  out  the  agree- 
ment in  fuEc  verba,  need  not  aver  any  consideration  for  the  agreement.  The  seal 
imparts  a  consideration.    Mills  v.  Kempt,  17  Cal.  98. 

290.  Where  the  condition  of  a  bond  is  to  pay  the  debt  of  another,  the  condition 
operates  merely  by  way  of  defeasance,  and  if  a  defendant  chooses  to  put  his  ob- 
ligation in  that  form,  he  selects  to  be  originally  liable.  A  bond  should  be  sued 
on,  setting  out  breaches  and  damages.  Assumpsit  on  the  condition  would  be  had 
on  demurrer.     Baker  v.  Cornwall,  4  Cal.  15. 

291 .  In  a  complaint  on  a  bond,  it  is  not  necessary  to  allege  the  loss  of  the  bond 
in  order  to  give  secondary  evidence  of  its  contents.  Supervisors  of  Livingston  v. 
White,  30  Barb.  72. 

292.  The  delivery  of  a  specialty,  though  essential  to  its  validity,  need  not  be 
stated  in  pleading.  1  Chitt.  PI.  348;  1  Saund.  291;  10  How.  Pr.  274;  12  Id. 
452 ;  15  N.  Y.  425 ;  LafayeUe  Ins.  Co.  v.  Rogers,  30  Barb.  491. 

293.  Water,  diversion  of. — ^In  an  action  of  damages  for  diverting  the 
water  of  a  river  from  plaintiff's  mill,  an  averment  in  the  complaint  of  possession 
of  the  land  and  mill  is  sufficient  against  a  trespasser,  without  averring  riparian 
ownership  or  prior  appropriation  of  the  water.  McDonald  ^  Blackburn  v.  Bear 
River  and  Auburn  Water  and  Mining  Co.,  13  Cal.  220.  , 

294.  It  is  not  necessary  that  the  complaint  should  further  allege  an  appropria- 
tion of  the  water,  or  an  ownership  thereof.  Leigh  &  Co.  v.  Ind.  Ditch  Ch.,  8  Cal. 
323. 

295.  A  complaint  alleging  that  plaintiffis  are  the  owners,  and  in  possession  of 
certain  mining  claims  on  a  certain  stream,  and  are  entitled  to  the  natural  flow  of 
the  waters  of  the  stream,  which  had  been  diverted  to  their  injury  by  defendants, 
sets  forth  a  sufficient  cause  of  action.  It  is  not  necessary  that  the  complfunt 
should  further  allege  an  appropriation  of  the  water,  or  an  ownership  thereof.    Id. 

296.  In  an  action  to  recover  damages  for  tlie  diversion  of  tlie  water  of  a  stream 
from  plaintiff's  mills,  an  averment  as  to  the  precise  quantity  of  water  required  for 
the  use  of  tlie  mills,  and  to  which  plaintiff  claimed  to  be  entitled,  is  an  immaterial 
averment ;  and  a  recovery  of  damages  would  not  establish  plaintiff's  right  to  the 
exact  quantity  of  water  claimed,  so  as  to  be  res  judicata  in  a  subsequent  suit. 
McDonald  v.  Bear  River  and  Auburn  Water  and  Mining  Co.,  15  Cal.  145. 

297.  The  union,  in  one  count  of  a  complaint,  of  an  allegation,  that  defendants 
"have  wrongfully  built  dams  and  flumes  across  said  Mormon  creek  *  ♦  *  so  as 
to  turn  the  water  of  said  creek  out  of  its  natural  channel,"  etc.,  and  thus  divi:rt  it 
from  plaintiff,  with  an  allcgetion  that  defendants  *Miave  constructed  gates,  etc.,  in 
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their  said  dams  and  flames,  which  they  *  *  *  hoist  for  the  purpose  of  clearing 
oat  said  dams  and  flumes  of  slum,  stone  and  gravel,"  the  accumulation  of  which 
renders  the  water  useless  to  plaintifi^,  does  not  make  the  complaint  demmTablc,  on 
the  ground  that  it  unites  several  distinct  causes  of  action  in  one  count.  Gale  v. 
Tuolumne  Water  Co.,  14  Cal.  25. 

298.  The  gravamen  of  the  action  is  the  diversion  of  the  water,  and  the  fact  that 
the  diversion  is  accomplished  by  difierent  means,  is  not  important  enough  to 
require  several  counts.    Id. 

299.  Wife,  for  a  division  of  the  common  property.— In  an  action 

for  the  division  of  the  common  propertv  of  husband  and  wife  after  a  decree  of 
divorce,  the  plaintiff,  to  bring  herself  within  the  provisions  of  the  act  "  defining 
^e  rights  of  husband  and  wife,"  passed  April  17th,  1850,  must  afiinnatively  state 
such  facts  as  give  her  the  right  to  the  property  under  the  act.  Dye  v.  Dye,  1 1  Cal. 
163. 

300.  In  an  action  for  a  division  of  the  common  property  after  a  divorce,  where 
it  appears  that  the  propertv  in  question  had  been  in  the  possession  of  the  husband 
before  marriage  witnout  title,  and  that  he  purchased  the  property  and  obtained 
deeds  therefor  after  marriage,  the  purchase  money  being  paid  with  the  common 
funds :  Hdd,  that  it  was  common  property :  Held  further,  that  the  defendant  hav- 
ing purchased  with  the  common  funds  from  another,  under  a  deed  of  warranty,  he 
is  estopped  to  deny,  as  far  as  plaintiff  is  concerned,  that  he  acquired  a  good  title 
by  the  purchase.    Johnson  v.  Johnson,  11  Cal.  200. 

'  301 .  Where  the  plaintiff  averred  in  her  complaint,  in  a  suit  brought  for  her  dis- 
tributive share  of  the  estate  of  an  alleged  deceased  husband,  that  the  deceased  ^ 
made  proposals  of  marriage  to  her,  when  she  accepted,  and  consented  to  live  li^ith 
him  as  his  true  and  lawful  wife ;  and  that  in  accordance  with  his  wishes,  she  thence- 
forth lived  and  cohabited  with  him  as  his  wife,  always  conducting  herself  as  a  true, 
fiuthful  and  affectionate  wife  should  do :  Held,  that  these  were  insufficient  aver- 
ments of  the  existence  of  a  marriage,  and  that  tlie  facts  averred  were  only  prima 
facie  evidence  of  a  marriage.    Ijetter  v.  Cody,  10  Cal.  533. 

302.  When  pleadings  may  be  read  to  the  jury.— Though  a  plead- 
ing is  not  strictly  proof  for  the  party  making  it,  still  a  complaint  may  be  read  to 
the  jury  to  show  what  allegations  are  not  denied,  and  hence  admitted.  Garfield 
v.  Knigkes  Ferry  ^  Water  Co.,  14  Cal.  35. 

§  40.   When  defendant  may  demur. 

[1859.]  The  defendant  may  demur  to  the  complaint  within  the 
time  required  in  the  summons  to  answer,  when  it  appears  upon  the 
£bee  hereof,  either : 

Isk  That  the  Court  has  no  jurisdiction  of  the  person  of  the  de- 
fendant, or  the  subject  of  the  action ;  or, 

2d.  That  the  plaintiff  has  not  legal  capacity  to  sue  ;  or, 

3d.  That  there  is  another  action  pending  betw^een  the  same  par- 
ties for  the  same  cause ;  or, 

4th.  That  there  is  a  defect  or  misjoinder  of  parties,  plaintiff  or 
defendant;  or, 

6th.  That  several  causes  of  action  have  been  improperly 
united;  or, 

6th.  That  the  complaint  does  not  state  facts  sufScient  to  consti- 

tute  a  cause  of  action ;  or, 

7th.  That  the  complaint  is  ambiguous,  unintelligible  or  uncertain.   :i>:>  (^^  (  ^5^c 
K.  y.  Code,  s  144. 
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1 .  First  subdivision. — A  demurrer  on  the  ground  "  that  the  Court  has  no 
jurisdiction  either  of  the  persons  of  the  defendants  or  of  the  subject  of  the  action," 
and  ''  that  the  complaint  docs  not  state  facts  sufficient  to  constitute  a  cause  of 
action,"  is  sufficiently  explicit,  under  the  rule  of  construction  adopted  by  the 
Courts  of  this  State.    EUisaen  v.  Hcdleck,  6  Cal.  386. 

2.  Demurrer  to  the  jurisdiction  of  a  Court  of  general  jurisdiction  lies  only  where 
the  want  of  jurisdiction  appears  affirmatively  on  the  face  of  the  complaint.  Other- 
wise, of  Courts  of  limited  and  special  jurisdiction — there,  every  fact  essential  to 
confer  jurisdiction  must  be  alleged.    DoU  v.  Feller ^  16  Cal.  432. 

3.  Second  subdivision. — Where  an  injury  to  joint  property  is  alleged  in 
the  complaint,  and  it  is  averred  that  one  of  the  jomt  owners  has  assigned  his  claim 
therefor  to  the  other,  who  brings  this  action  for  damages  in  his  own  name  alone, 
the  complaint  is  demurrable.     Oliver  y.  Wcdsh,  6  Cal.  456. 

4.  The  fact  that  a  vessel,  lost  while  being  towed  out  to  sea,  is  insured,  does  not 
divest  the  owner  of  the  right  of  action  for  her  loss,  and  his  recovery  will  bar 
another  action  for  the  same  cause,  and,  therefore,  the  defendant  cannot  raise  the 
objection  that  the  action  is  not  brought  by  the  real  party  in  interest.    6  Cal.  462. 

5.  Third  subdivision. — A  sued  B  for  twenty-two  head  of  cattle  and  two 
wagons,  and  recovered  a  verdict  for  twelve  head  and  the  wagons,  which  was  ac- 
cepted by  A,  and  allowed  to  stand.  C,  who  held  under  B,  was  aftenvards  sued  by 
A  for  the  remainder  of  the  cattle  :  Heldj  that  if  A  had  commenced  another  suit 
against  B,  his  former  recovery  would  have  been  a  complete  bar^to  the  action,  and 
that  if  B  could  plead  the  former  recovery  in  bar,  so  could  C,  who  claimed  im- 
mediately througn  B.     Cunningham  v.  Harris^  5  Cal.  81. 

6.  Plaintiff  brought  an  action  of  replevin  against  the  defendants  to  recover  cer- 
tain property,  and  obtained  a  judgment  for  its  restitution  and  damages  for  its 
ille^L  detention.  Defendants  paid  the  damages,  but  the  property  was  not  restored. 
PlaintlflT  then  brought  an  action  of  trover  to  recover  the  value.  Defendants 
plead  the  former  recovery  as  a  bar:  Heldy  that  the  judgment  in  replevin  did  not 
constitute  a  bar  to  the  action  of  trover,  the  judgment  in  replevin  not  having  been 
satisfied.    Nickerson  v.  Cal.  Stage  Co.,  10  Cal.  520. 

7.  Where  a  bill  disclosed  that  the  same  subject  matter  had  been  litigated  between 
the  same  parties  in  a  prior  suit,  and  that  in  the  said  suit  the  plaintiff  in  this  suit  had 
sot  up  the  same  equity  which  he  claims  by  this  bill,  the  bill  was  held  bad  on  de- 
murrer, and  was  ordered  to  be  dismissed.    3  Cal.  327. 

8.  Fourth  subdivision. — Where  a  defect  of  parties  is  apparent  upon  the 
face  of  the  complaint,  the  objection  must  be  taken  by  demurrer,  or  the  same  will 
be  waived.  Dunn  v.  Tozer,  10  Cal.  167;  Mott  v.  Smith,  16  Id.  557  :  Sampson  r. 
Shaffer,  3  Id.  202 ;  Warner  v.  Wilson,  4  Id.  313 ;  Beard  v.  A'«ar,  5  Id.  257  ; 
Tissot  V.  Throckmorton,  6  Id.  473 ;  McKeene  v.  McGarvei/,  6  Id.  498. 

9.  The  objection  that  a  wife  is  improperly  joined  with  the  husband  as  party 
plaintiff  should  be  taken  advantage  of  by  demurrer,  and  comes  too  late  on  appeal. 
Tissot  V.  Throckmorton,  6  Cal.  471. 

10.  Objection  to  the  misjoinder  or  nonjoinder  of  parties  must  be  made  by  de- 
murrer, when  the  defect  appears  on  the  face  of  the  complaint.  Burroughs  y.  Latt, 
19  Cal.  125. 

11.  It  follows,  that  where  an  injury  to  joint  property  is  alleged  in  the  complaint, 
and  it  is  averred  that  one  of  the  joint  owners  has  assigned  his  claim  therefor  to  the 
other,  who  brings  this  action  for  damages  in  his  own  name  alone,  the  complaint  ia 
demurrable.     Oliver  v.  Walsh,  6  Cal.  456. 

12.  A  defendant  may  demur  if  there  is  a  misjoinder;  for  the  words,  **  defects  of 
parties,"  in  the  Code,  mean  defect  in  the  complaint  by  reason  of  too  many  or  too 
few  parties.    Rowe  v.  Chandler,  1  Cal.  174. 

13.  Though  the  defendant,  in  such  an  action,  be  described  in  the  caption  of  tho 
complaint  as  administrator,  yet  the  facts  show  that  it  is  not  sought  to  charge  him 
as  aaministrator,  and  no  relief  is  sought  against  the  estate :  Held,  that  the  objec> 
tion  that  he  is  sued  in  his  representative  capacity  is  untenable.  People  y.  Hough- 
taling,  7  Cal.  348. 

14.  It  is  no  ground  of  demurrer  to  a  complaint,  that  the  Christian  name  of  one 
of  the  pUuntifEs  does  not  appear.    Nelson  ^  DoUe  y.  Highland,  13  Cal.  74. 
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15.  An  action  brought  hj  husband  and  wife  against  a  steamer  for  breach  of  a 
contract  to  carry  the  wife  to  New  York  via  Nicaragua,  the  alleged  breach  consist- 
ing in  carrying  the  wife  to  Panama,  and  causing  her  detention  there,  and  conse- 
quent illness,  and  other  injuries,  though  based  on  a  contract  sounds  in  tort,  and 
the  wife  is  a  proper  and  necessary  party  plaintiff.  Warner  and  Wife  v.  Steamer 
Uncle  Sam,  9  Cal.  697. 

16.  Per  Field,  C.  J.  dissenting. — Such  an  action  is  confessedly  based  upon  the 
provision  of  the  statute  rendering  steamers  liable  for  breaches  of  contracts  for  tke 
transportation  of  passengers  or  property.  The  contract  is  the  substantial  cause  of 
action,  and  the  injuries  received  are  alleged  by  way  of  special  damage.  The  wife 
ia,  therefore,  not  a  proper  party  plaintiff,  and  a  complaint  making  her  a  party  is 
demurrable.    Id. 

17.  Where  the  defendant,  as  Sheriff,  collects  money  on  an  attachment  more 
than  sufficient  to  satisfy  the  attaching  creditor,  and  ttfter  the  expiration  of  his 
term  of  office  another  attaching  creditor  attaches  the  surplus,  and  seeks  to  make 
the  ex  Sheriff  liable  therefor;  on  his  official  bond :  Held,  tliat  the  demurrer  to  the 
complaint  was  properly  sustained,  as  there  was  no  relation  between  the  defendant 
and  plaintiff  to  render  defendant  officially  liable.     Graham  v.  Efidicott,  7  Cal.  144. 

18.  A  demurrer  to  a  complaint  on  the  ground  ''that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,"  and  which  then  specifies  that 
the  complaint  shows  no  ioint  cause  of  action  in  the  plaintiff,  and  that  it  prays  for 
a  judgment  in  favor  of  three  plaintiffs  for  an  injury  done  to  one,  is  a  good  demur- 
rer for  misjoinder  of  parties.    Summers  v.  Farish,  10  Cal.  347. 

19.  The  mere  joinder  of  too  many  defendants  is  not  a  ground  of  demurrer  by 
any  one  of  them  against  whom  the  complaint  sets  forth  a  good  cause  of  action. 
Aeir  Ycrk  and  Xew  Haven  li.  R.  Co,  v.  Schuyler ,  ante,  41. 

20.  It  is  not  within  the  office  of  a  demurrer  to  state  objections  not  apparent  upon 
the  face  of  the  complaint — e.  g.,  to  name  parties  who  should  have  been  joined — 
and  no  conclusion  is  to  be  drawn  from  such  statement  adverse  to  the  plaintiff. 
Coe  T.  Beckwithy  10  Abbott's  Pr.  296. 

21.  In  an  action  against  husband  and  wife,  concerning  the  separate  property 
of  the  wife,  and  seeking  no  judgment  against  the  husband,  the  husband  is  a  proper 
party ;  and  he  cannot  sustain  a  separate  demurrer  on  the  ground  that  the  com- 
plaint states  no  cause  of  action  against  him,  even  though  the  complaint  is  insuffi- 
cient as  against  the  wife.     Goelet  v.  6ron,  31  Barb.  314. 

22.  Fifth  subdivision. — Suit  on  a  recognizance  given  before  a  Justice  for 
the  appearance  of  defendant  S.  to  answer  a  criminal  charge.  The  complaint,  after 
setting  out  th^Mrause  of  action  on  the  recognizance,  avers  that  S.,  to  secure  his 
sureties,  executed  a  trust  deed  to  T.  of  certain  warrants  and  money.  This  deed 
provides  that  in  case  the  recognizance  be  forfeited,  and  the  sureties  become  liable 
thereon,  the  trustee  is  to  apply  the  property  to  the  payment,  so  far  as  it  will  go, 
of  the  recognizance.  The  complaint  asks  to  have  this  property  so  applied  :  Hdd, 
that  a  demurrer  for  misjoinder  of  causes  of  action  lies ;  that  the  trust  deed  has 
nothing  to  do  with  the  liabilities  of  the  sureties.     People  v.  Skidmore^  17  Cal.  260. 

23.  If  several  causes  of  action  are  improperly  united  in  the  same  action,  the 
objection  must  Iks  taken  either  by  demurrer  or  answer,  or  it  will  be  deemed  to  have 
been  waived.    Macondray  v.  Simmons^  1  Cal.  293  ;  10  Id.  217. 

24.  The  plaintiff  having  a  claim  against  A.,  brought  suit  againiit  him  to  enforce 
the  claim,  and,  in  the  same  action,  sought  to  set  aside  a  conveyance  of  real  estate 
ftom  A.  to  B.  on  the  ground  that  it  was  executed  in  fraud  of  the  creditors  of  A., 
and  made  B.  a  party  to  the  suit :  Hddj  there  having  been  no  objection  taken, 
either  liy  demurrer  or  answer,  on  the  ground  of  an  improper  joinder  of  several 
causes  of  action,  that  the  plaintiff  was  entitled  to  contest  the  validity  of  the  con- 
reyanoe  from  A.  to  B.     Macondray  v.  SimmonSj  1  Cal.  293. 

25.  Objections  to  the  misjoinder  of  parties  and  of  causes  of  action  should  be 
taken  by  demurrer  or  answer,  or  they  are  deemed  waived.  Jacks  v.  Cooke f  6 
Cal.  164. 

26.  A  bill  for  an  account  is  the  proper  remedy  for  the  settlement  of  the  proceeds 
of  a  joint  adventure,  where,  in  consideration  of  outfit  and  advances  made  by  plaint- 
iff, the  defendant  agreed  to  account  for  and  pay  over  a  proportion  of  the  proceeds 
of  his  labor  and  speculations  of  every  kind  for  a  certain  period  of  time,  although 
the  parties  may  not  have  been  technically  partners.  Garrmttn  v.  Redman,  6  Cal.  574. 
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27.  Nor  is  it  a  misjoinder  of  causes  of  action  to  demand,  in  the  same  action,  that 
defendant  account  for  and  refund  a  proportion  of  the  outfit  and  advances  made  by- 
plaintiff,  as  agreed  in  the  same  contract.    Id. 

28.  The  union,  in  one  count  of  a  complaint,  of  an  allegation  that  defendants 
"  have  wrongfully  built  dams  and  flumes  across  said  Mormon  creek,  *  *  so  as 
to  turn  the  waters  of  said  creek  out  of  its  natural  channel,"  etc.,  and  thus  divert  it 
from  plaintiff,  with  an  allegation  that  defendants  have  wrongfully  built  dams  and 
flumes,  which  they  hoist  for  the  purpose  of  clearing  out  said  dams  and  flumes  of. 
slum,  stone  and  gravel,  the  accumulation  of  which  renders  the  water  useless  to 
plaintiff,  does  not  make  the  complaint  demurrable  on  the  ground  that  it  unites 
several  distinct  causes  of  action  in  one  count.  Gale  v.  Tuolumne  Water  Co.,  14 
Cal.  28. 

29.  A  complaint  which  joins  an  action  of  "trespass  quare  clausum /regit  "  eject- 
ment, and  prayer  for  relief  in  chancery,  will  be  held  bad  on  demurrer.  To  sustain 
such  a  complaint  would  be  subversive  of  all  the  rules  of  pleading.  Bigelow  v. 
Gore,  7  Cal.  133. 

30.  This  Court  will  not  resort  to  the  rules  of  construction  to  determine  the 
species  of  relief  demanded.    Id. 

31.  Where  the  complaint  in  an  action  of  trespass  asks,  also,  for  the  equitable 
interposition  of  the  Court,  if  the  law  and  equity  are  inseparably  mixed  together,  it 
would  be  demurrable.     Gates  v.  Kieffj  7  Cal.  124. 

32.  A  demurrer  to  a  complaint  on  Uie  ground  that  it  seeks  a  remedy  at  law,  and 
also  seeks  for  equitable  relief,  is  bad.  Crates  v.  Kie^^  7  Cal.  125 ;  Marius  v.  Bick- 
nelly  10  Cal.  224 ;   Weaver  v.  Conger,  Id,  237 ;  Rollins  v.  Forbes,  Id.  300. 

33.  There  is  no  misjoinder  of  actions  in  an  action  against  husband  and  wife  to 
foreclose  a  mortgage  executed  by  husband  and  wife  to  secure  a  note  given  by  the 
husband  alone,  where  the  prayer  of  the  complaint  was  for  judgment  against  the 
husband,  and  a  decree  against  the  husband  and  wife  for  a  sale  of  the  premises. 
RolHns  V.  Forbes,  10  Cal.  299. 

34.  The  objection  to  plaintiff's  omission  to  comply  with  the  rule  requiring  each 
cause  of  action  to  be  numbered  and  separately  statca,  is  not  available  under  a  de- 
murrer which  merely  specifies  that  several  causes  of  action  are  improperly  united. 
Badger  v.  Benedii^,  1  Hilt.  414. 

35.  Sixth  BUbdiyision. — ^An  omission  to  allege  delivery  in  a  suit  on  a  bond 
can  be  taken  advantage  of  only  on  demurrer,  or  the  defect  is  cured  by  a  verdict. 
Garcia  v.  Latrusteguis,  4  Cal.  244. 

36.  A  complaint  for  money  had  and  received,  which  fails  to  allege  a  demand,  is 
bad  on  demurrer.     Greenfield  v.  Steamer  Gunnell,  6  Cal.  68. 

37.  The  failure  of  the  plaintiff  to  allege  in  his  complaint,  in  aq|^tion  upon  a 
claim  against  an  estate,  its  presentation  to  and  rejection  by  the  administrator,  is  an 
objection  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  EUisen  v.  Halleck,  6  Cal.  393 ;  Falkner  v.  Folsom,  Id,  412 ;  Bentsch  v. 
Porter,  10  Id.  558. 

38.  The  statute  provides  that  no  person  shall  sue  a  county,  unless  the  claim 
has  been  first  presented  to  the  Board  of  Supervisors,  and  been  by  them  rejected ; 
this  fact  must  appear  in  the  complaint,  or  it  is  demurrable.  McCann  v.  Sierra 
County,  7  Cal.  123. 

39.  The  sixth  ground  of  demurrer,  as  specified  in  section  forty  of  the  Practipe 
Act,  "  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion,'' is  confined  to  those  cases  in  which  no  cause  of  action  at  all,  as  against  the 
defendants,  arises  from  the  complaint.    Summers  v.  Farish,  10  Cal.  347. 

40.  A  demurrer  to  the  whole  declaration,  when  some  of  the  counts  are  good, 
should  be  overruled.     Whiting  v.  Ileslep,  4  Cal.  327. 

41.  To  entitle  the  plaintiff  to  subject  the  assets  of  an  absent  debtor  to  the  pay- 
ment of  his  claim,  he  must  show  that  he  is  witliout  a  remedy  at  l&w.  Lupton  v. 
Lupton,  3  Cal.  120. 

42.  If  the  bill  discloses  such  remedy  at  law,  it  will'  be  dismissed  upon  demur- 
rer.   Id. 

43.  When  the  declaration  states  a  condition  precedent,  and  fkils  to  aver  perform- 
ance, the  defect  must  be  taken  advantage  of  bv  demurrer  in  the  Court  below.  It 
is  too  late  to  urge  such  defect  after  verdict.    llappe  v.  Stout,  2  Cal.  460. 

44.  Where  a  complaint^  though  defective,  states  &ct8  sufficient  to  constitute  a 


§40] 


DEMT7RREB.  79 


cause  of  action,  the  objection  to  it  shonid  be  taken  by  demarrer.     Greenfield  v. 
Steamer  GunneU,  6  Cal.  67. 

45.  Plaintiff  owned  certain  mining  claims  and  quartz  lode  on  the  banks  of  a 
stream  above  the  mill  and  dam  of  defendant.  Defendant  commenced  raising  his 
dam  two  feet  higher.  Plaintiffs  brought  suit  against  defendant,  alleging  that  the 
addition  of  two  feet  to  defendant's  dam  was  a  nuisance,  and  would  back  the  water 
on  plaintiffs'  claims,  and  thus  prevent  them  from  working  them,  and  would  also 
destroy  their  water  privilege  for  a  quartz  mill,  which  they  intended  to  construct : 
Heid,  that  the  action  was  premature,  and  that  the  demuirer  to  the  complaint,  on 
the  ground  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  was  properly  sustained.    Harvey  v.  Chilton^  11  Cal.  114. 

46.  Where  a  coniplaint,  filed  to  compel  a  partnership  account,  contained  suffi- 
cient to  call  upon  defendants  for  an  account  as  to  a  particular  branch  of  their  busi- 
ness, but  was  m  other  respects  inartificially  drawn  and  insufficient,  and  a  demurrer 
was  put  in  to  the  whole  complaint :  Heldf  that  the  demurrer  must  be  overruled. 
Yowig  V.  Pierson,  1  Cal.  440. 

47.  In  an  action  on  an  undertaking  executed  to  i^lease  property  from  attach- 
ment, the  complaint  should  allege  that  the  property  attached  was  released  upon 
the  delivery  of  the  undertaking.     Williamsotiy.  Blattafij  9  Cal.  500. 

48.  A  fiulnre  to  do  so  is  fatal,  and  the  defect  may  be  taken  advantage  of  by  de- 
murrer, on  the  ground  that  the  complaint  does  not  state  facts. sufficient  to  consti- 
tute a  cause  of  action.    Id, 

49.  Where  the  complaint  alleged  that  in  September,  1849,  plaintiff  settled  on  a 
tract  of  land,  "  the  same  being  public  land  of  the  United  States ;"  that  subse- 
qaentlv  H.,  a  foreigner,  built  a  house  and  occupied  a  portion  of  the  tract,  and  now 
tliat  If.'s  executor  is  offering  the  same  for  sale,  and  plaintiff  prays  for  an  injunc- 
tion, and  damages  for  the  occupation :  Heldy  that  the  complaint  does  not  state 
facta  sufficient  to  constitute  a  cause  of  action.     0' Conner  v.  Corbeit,  3  Cal.  371 . 

50.  The  statute  does  not  require  an  allegation  in  the  complaint  of  possession. 
An  averment  that  the  premises  are  unlawfully  withheld  from  plaintiff  is  somewhat 
general,  yet  not  insufficient,  in  a  Justice's  Court,  except  upon  demurrer.  Cronise 
T.  CartfhiU,  4  Cal.  122. 

51 .  In  an  action  to  recover  damages,  by  the  owner  of  a  licensed  ferry,  against 
a  party  alleged  to  have  run  a  ferry  within  the  limits  prohibited  by  law,  it  was  held 
that  the  complaint  should  have  alleged  that  defendant  ran  his  ferry  for  a  fee  or  re- 
ward, or  the  promise  or  expectation  of  it,  or  that  he  ran  it  for  other  than  his  own 
personal  use  or  that  of  his  family ;  and  the  omission  of  those  allegations  was  fatal. 
Hanson  v.  Webb,  3  Cal.  237. 

52.  Where  the  payment  of  a  promissory  note  is,  by  apeement  of  parties,  made 
conditional  upon  the  payment  by  the  payee  of  a  certam  debt  of  the  payor,  such 
payment  is  a  condition  precedent  to  plaintiff's  right  to  recover  on  the  note,  and 
must  be  averred  in  the  compl^nt  to  have  been  made,  or  it  is  demurrable.  Rogers 
v.  Cody,  8  Cal.  324. 

53.  A  complaint,  alleging  that  the  defendant  sold  to  plaintiff^  a  certain  share  of 
fruit  growing  in  an  orchard,  and  after  the  sale  executed  a  warrantee  that  the  share 
of  plaintifis  should  he  at  their  disposal,  and  further  alleging  a  demand  for  the 
same,  and  the  refusal  of  the  defendant  to  deliver,  is  demurrable,  as  it  should  have 
contained  an  assignment  of  the  breach  of  the  contract  or  guaranty.  Dabovich  v. 
Emeric,  7  Cal.  209. 

54.  If  a  complaint  containing  several  causes  of  action  is  demurred  to,  on  the 
gpround  that  the  several  counts  do  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  the  demurrer  must  be  overruled,  unless  all  the  statements  are  insufficient. 
Martin  v.  Mattison,  8  Abbott's  Pr.  3. 

55.  Substantial  and  radical  defects  in  a  complaint  may  be  reached  under  the 
general  allegation  in  a  demurrer  that  it  does  not  state  facts  sufficient  to  constitute 
a  cau^e  of  action.     Spear  v.  Downing,  12  Abbott's  Pr.  437. 

56.  Where  a  demurrer  to  the  whole  complaint  is  interposed,  and  the  same  is  not 
good  as  to  all,  the  demurrer  should  be  overruled.     Weaver  v.  Conger,  10  Cal.  233. 

57.  A  demurrer  to  the  whole  complaint :  Held,  properly  overruled,  if  the  com- 
plaint could  be  sustained  in  either  of  the  two  aspects  which  it  presented.  Neuh 
berry  v.  Garland,  31  Barb.  121. 

58.  What  is  or  not  a  demurrer. — ^An  allegation  in  an  answer  that  the 
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debt  sned  for,  if  dae  at  all,  is  due  to  plaintiff  and  another,  as  partners,  cannot  be 
treated  as  a  demurrer.     Andrews  v.  Mokdumne  Hill  Co.^  7  Cal.  330. 

59.  The  test  whether  a  defense  is  an  answer  or  demurrer  is  :  Does  it  require  any 
facts  to  be  proved  to  sustain  iti  Struver  v.  Tfie  Ocean  Insurance  Co.,  16  How. 
Pr.  R.  422. 

60.  When  demurrer  will  be  deemed  waived.— The  objection  that 

there  is  a  defect  of  parties  to  the  complaint  must  be  taken  by  demurrer  or  answer, 
or  it  will  be  deemed  to  have  been  waived ;  but  the  defendant  may  object  on  the 
trial,  if  the  proof  does  not  sustain  plaintiff's  allegations,  as  to  his  right  of  action. 
Alvarez  v.  nrannan^  7  Cal.  503. 

61 .  Where  an  administrator  does  not  set  up  his  privileges  by  demurrer  or  answer, 
but  suffers  judgment  to  go  by  default,  it  is  a  confession  that  he  is  properly  sned. 
Hentsch  v.  Porter;  10  Caf.  555. 

62.  Where  the  defendants  demurred  to  a  complaint  for  a  misjoinder  of  parties 
plaintiff,  and  the  Court  oven-uled  the  demurrer,  and  the  plaintiffs  then  moved  to 
amend  the  complaint  by  striking  out  the  names  of  the  plaintiffs  thus  alleged  to  be 
improperly  joined,  and  the  defendants  resisted  successfully  such  motion :  Hdd, 
that  such  action  on  the  part  of  defendants  was  a  waiver  of  the  objection  of  mis- 
joinder raised  by  their  demurrer.     Summers  v.  Farisk,  10  Cal.  347. 

63.  Objection  must  appear  on  the  face  of  the  pleading.— If 

every  fact  essential  to  the  claim  or  defense  be  not  stAted,  the  adverse  party  may 
demur ;  and  if  any  fact  not  essential  to  the  claim  or  defense — ^in  other  words,  any 
except  issuable  facts  be  stated,  the  adverse  party  may  move  to  strike  out  the  unes- 
sential parts.     Green  v.  Palmer,  15  Cal.  411. 

64.  There  are  six  causes  for  which  a  demurrer  may  be  interposed,  under  section 
forty  of  the  Code  ;  and  unless  a  ground  of  demurrer  be  included  under  one  or  more 
of  such  causes,  it  cannot  be  sustained.     Hentsch  v.  Porter,  10  Cal.  555. 

65.  A  defect  which  will  defeat  the  plaintiff's  present  right  to  recover,  in  whole 
or  in  part,  is  a  good  ground  of  demurrer.    Id. 

66.  Where  a  complaint  shows  prima  facie  upon  the  facts  stated,  that  the  claim 
or  debt  upon  which  suit  is  brought  is  barred  by  the  Statute  of  Limitations,  the  de- 
fendant may  take  advantage  of  the  defect  by  demurrer ;  but  where  the  complaint 
does  not  directly  show  prima  facie  a  case  for  tlie  operation  of  the  statute,  a  de- 
murrer cannot  be  sustAined  on  this  ground.  Tliis  is  the  chancery  rule,  under  the 
English  system,  and  as  our  pleadings  approximate  more  nearly  to  the  chancery 
than  the  common  law  form,  we  have  adopted  the  former.  Barringer  y.  Warden, 
12  Cal.  311. 

67.  When  the  declaration  states  a  condition  precedent,  and  fails  to  aver  per- 
formance, the  defect  must  be  taken  advantage  of  by  demurrer  in  the  Court  below. 
Happe  V.  Stout,  2  Cal.  460. 

68.  An  omission  to  allege  delivery  in  a  suit  on  a  bond  can  be  taken  advantage 
of  only  on  demurrer.     Garcia  v.  Satrustigui,  4  Cal.  244. 

69.  Action,  when  barred  by  lapse  of  time.— When  it  appears  upon 

the  face  of  a  bill  in  equitv  that  the  suit  is  barred  by  lapse  of  time,  the  defendant 
may  demur.     Sublett  v.  Tinney,  9  Cal.  423. 

70.  A  demurrer  will  lie  to  a  complaint  showing  on  its  face  that  the  cause  of 
action  accrued  without  the  time  prescribed  by  the  statute  to  commence  actions. 
Smith  V.  Richmond,  19  Cal.  476. 

71.  In  an  action  for  relief  on  the  ground  of  fraud,  the  fraud  is  the  substantive 
cause  of  action,  and  not  the  discovery.  If,  therefore,  the  plaintiff  alleges  the  frand 
to  have  been  committed  more  than  three  years  before  the  commencement  of  liis 
action,  his  cause  of  action  is  barred,  and  his  complaint  is  demurrable.  Sublett  v. 
Tinney,  9  Cal.  423. 

72.  Where  a  complaint  shows  prima  facie  upon  the  facts  stated  that  the  claim  or 
debt  upon  wliich  suit  is  brought  is  barred  by  the  Statute  of  Limitations,  the  de- 
fendant may  take  advantage  of  the  defect  by  demurrer.  But  where  the  complaint 
does  not  directly  show  prima  facie  a  case  for  the  operation  of  the  statute,  a  de- 
murrer cannot  be  sustained  on  this  ground.  This  is  the  chancery  nile,  under  the 
English  system,  and  as  our  pleadings  approximate  more  nearly  to  the  chancery 
than  the  common  law  form,  we  have  adopted  the  former.  Barringer  v.  Warden, 
12  Cal.  311. 
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73.  Althongh  demurrer  lies  when  the  facts  stated  in  the  complaint  show  the 
action  to  be  barred  by  the  Statute  of  Limitations,  the  bar  of  the  statute  must  clearly 
appear.     Ord  v.  De  la  Guerraj  18  Cal.  67. 

74.  When  it  will  not  lie. — ^A  declaration  setting  forth  that  plaintiff  had 
parchased  a  qoantitv  of  goods  from  W.  &  P.,  "  then  and  there  acting  as  agent 
of  the  defendant/'  is'only  another  form  of  declaring  that  he  had  purchased  from 
the  defendant,  and  is  simicientlj  certain  to  prevent  any  misapprehension  of  its 
meaning,  and  is  good  on  demurrer.     Cochran  v.  Goodman,  3  Cal.  245. 

75.  In  an  action  for  the  breach  of  a  contract,  the  want  of  any  averment  of 
special  damage  cannot  be  reached  by  demurrer.  Such  averment  is  only  necessary 
where  the  right  of  action  itself  depends  upon  the  special  injury  received.  For  the 
breach  of  contract  an  action  lies,  though  no  actual  damage  be  sustained.  McCarthy 
T.  Beach,  10  Cal.  461. 

76.  It  is  no  ground  of  demurrer  to  a  complaint  that  the  christian  name  of  one 
of  the  plaintiffs  does  not  appear.    Nelson  4r  Doble  v.  Highlcmd,  13  Cal.  74. 

77.  (Objections  to  a  declaration,  when  they  arise  from  matters  of  form,  are  not 
the  subject  of  a  demurrer.     Ottero  v.  BuUara,  3  Cal.  188. 

78.  Objections  to  the  prayer  of  a  complaint  cannot  be  taken  by  demurrer.  If 
the  specific  relief  asked  cannot  be  granted,  such  relief  as  the  case  stated  in  the  bill 
authorizes  may  be  had  under  the  clause  in  the  prayer  for  general  relief,  and  even 
in  the  absence  of  such  clause  when  an  answer  is  filed.  Rmins  v.  Forbes  and  Wife, 
10  Cal.  299. 

79.  Where  a  complaint,  filed  to  compel  a  partnership  account,  contained  suffi- 
cient to  rail  upon  defendants  for  an  account  as  to  a  particular  branch  of  their 
business,  but  was  in  other  respects  inartificially  drawn  and  insufficient,  and  a  de- 
mnrrer  was  put  in  to  the  whole  complaint :  Held,  that  the  demurrer  must  be  over- 
ruled.    Young  v.  Pierson,  1  Cal.  448. 

80.  In  a  suit  by  a  physician  against  a  county  on  a  contract  for  his  services  for 
one  year  as  Examinmg  Physician  of  the  hospital,  the  objection  that  he  is  not  a 
cradnate  of  a  legally  constituted  medical  institute,  if  good  at  all,  cannot  be  taken 
by  demurrer,  unless  the  demurrer  distinctly  present  the  objection.  Mcpanid  v. 
Yuba  CovLHty,  14  Cal.  444. 

81.  Where  a  bill  alleges  a  parol  trust,  it  seems  that  it  must  be  denied ;  and  a 
general  demurrer  will  not  lie.    t^eraJUa  v.  Castro,  6  Cal.  354. 

82.  A  complaint  which  demands  more  relief  than  can  be  awarded  is  not  demur- 
rable on  that  ground.    Moses  v.  Walker,  2  Hilt.  536. 

83.  Plaintiff  cannot  demur  to  a  defense  consisting  of  denials  merely.  Ho  can 
demur  only  when  the  new  matter  in  the  answer,  upon  its  face,  does  not  constitute 
ft  connter-claim  or  defense.    Rice  v.  0*Q>nnor,  10  Abbott's  Pr.  362. 

S4.  A  demurrer  to  a  complaint  in  an  action  for  defamation  is  not  to  be  sustained! 
on  the  ground  that  the  communication  was  privileged,  as  being  testimony  in  a 
legal  proceeding,  unless  it  appears  bv  the  complaint  either  that  the  proceeding  was- 
l^ally  and  properly  instituted,  or  that  the  testimony  was  compulsory.  Perkins  v. 
l&cA^//,  31  Barb.  461. 

85.  The  complaint  averred  that  the  defendant  on,  etc.,  for  value  received^  made- 
and  delivered  to  the  said  plaintiff  his  promissory  note,  in  writing,  and  payable  to. 
the  order  of  the  plaintiff,  and  indorsed  by  him,  of  which  the  following  is  a  cep^. 
(Here  followed  a  copy.)  That  there  is  due  and  owing  the  said  plaintiff  the  said 
anm  of  two  hundred  and  four  dollars  and  sixty-seven  cents,  with  interest  thereon 
from,  etc.,  wherefore  plaintiff  demands  judgment,  etc. :  Held,  sufficient,  and  that  a 
demorrer  on  the  ground  that  it  is  not  stated  or  averred  that  the  plaintiff  is  the 
holder  or  owner  of  the  note ;  that  it  does  not  appear,  and  is  not  stated  or  averred, 
that  the  same  or  an^  part  thereof  remains  unpaid ;  and  that  it  is  not  stated  that 
any  sum  is  due  or  owing  upon  it,  was  frivolous.  Keteltas  v.  Myers,  19  N.  Y.  (5  £. 
P.  Smith)  231. 

86.  In  general. — When  a  demurrer  is  general  to  a  complaint.  Courts  are  not 
bonnd  to  notice  defects  which  are  mere  matter  of  form.  Phdps  v.  Owens,  1 1  Cal.  22. 

87.  A  demurrer  admits  the  fiu^ts  as  alleged  in  the  complaint.  Tuolumne  Water 
Co.  V.  Chapman,  8  Cal.  392. 

88.  Where  a  demurrer  to  the  complaint  is  put  in  and  overruled,  and  the  defend- 
ant then  answers,  the  answer  is  a  waiver  of  the  demurrer.  De  Boom  v.  Priestly,  1 
Cal.  206. 
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89.  When  the  declaration  states  a  condition  precedent,  and  fails  to  aver  per- 
formance, the  defect  mnst  be  taken  advantage  of  by  demurrer  in  the  Court  below. 
Happe  V.  StmUy  2  Cal.  460. 

90.  A  defect  which  will  defeat  the  plaintiff's  present  right  to  recover,  in  whole 
or  in  part,  is  a  good  ground  of  demurrer.    Hentsch  v.  Porter^  10  Cal.  555. 

91 .  An  objection  tnat  securities  sued  on  are  not  promissorv  notes  must  be  taken 
advantage  of  on  demurrer,  and  a  demurrer  having  been  filed  without  pointing  out 
this  defect,  it  must  be  considered  waived.    PoweUv.  Russ,  4  Cal.  197. 

92.  There  are  six  causes  for  which  a  demurrer  may  be  interposed,  under  section 
forty  of  the  Code,  and  unless  a  ground  of  demurrer  l>e  included  under  one  or  more 
of  such  causes,  it  cannot  be  sustained.    Hentsch  v.  Porter,  10  Cal.  555. 

93.  Where  a  complaint,  though  defective,  states  facts  sufficient  to  constitute  a 
cause  of  action,  the  objection  to  it  should  be  taken  by  demurrer.  Greenfield  v. 
Steamer  GrinneU,  6  Cal.  67. 

94.  Where  the  defendants  serve  a  pleading  containing  matter  in  answer,  and 
matter  in  demurrer  to  the  complaint,  they  should  be  compelled  to  elect  between 
the  two.     Struver  v.  The  Ocean  Insurance  Co.,  16  How.  422. 

95.  When  the  allegations  of  an  answer  are  contradictory,  a  demurrer  only  ad- 
mits those  allegations  which  the  law  adjudges  to  be  true.  A  demurrer  to  an  answer, 
that  defendant  is  civilly  dead,  does  not  admit  the  death :  for  civil  death  is  a  fiction 
which  is  contradicted  by  the  very  fact  that  defendant  has  answered.  Freeman  v. 
Frank,  10  Abbott's  Pr.  370. 

96.  Where  a  demurrer  is  interposed  which  the  pleader  could  not  have  supposed 
would  dispose  of  the  case  on  its  merits,  it  cannot  be  deemed  to  have  been  put  in  in 
good  faith.     Osgood  v.  Whittlesey,  10  Abbott's  Pr.  134. 

97.  A  demurrer  to  any  pleading  admits  the  facts  stated  in  it  for  the  purposes  of 
the  entire  case.  After  the  decision  thereon,  the  party  may,  by  the  special  per- 
mission of  the  Court,  withdraw  his  demurrer  and  take  issue  upon  the  facts.  JBut 
while  the  demurrer  remains  upon  the  record,  the  facts  admitted  by  it  cannot  be 
controverted  so  far — ^that  is,  as  the  particular  series  of  pleadings  is  concerned 
which  terminate  in  the  demurrer.  If  there  are  other  issues  involving  the  same 
facts,  they  are  not  aflected  by  the  demurrer.  Accordingly,  where  to  a  defense  of 
the  Statute  of  Limitations,  the  plaintiff  replied  successive  aosences  of  the  defendant 
from  the  State,  and  defendant's  demurrer  to  it  was  overruled,  with  liberty  to  with- 
draw it  upon  terms,  but  he  went  to  trial  without  complying  with  those  terms :  Held, 
that  the  reply  was  admitted,  and  no  evidence  was  required  of  the  facts  therein 
stated.     Cutler  v.  Wright,  22  N.  Y.  (8  Smith)  472. 

98.  A  demurrer  which  specifies  various  grounds  of  objection  to  the  sufficiency  of 
the  allegations  of  the  complaint,  without  stating  any  one  of  the  grounds  specified 
in  section  one  hundred  and  forty-four  of  the  Code,  is  insufficient.  Harper  v. 
Chaml)erlain,  11  Abbott's  Pr.  234. 

§  41.  Demurrer  mu%t  specify  grounds  of  objection. 

The  demurrer  shall  distinctly  specify  the  grounds  upon  which 
any  of  the  objections  to  the  complaint  are  taken.  Unless  it  do  so, 
it  may  be  disregarded. 

N.  Y.  Code,  S  145. 

1.  Where  a  bill  alleges  a  parol  trust,  it  seems  that  it  must  be  denied;  and  a 
general  demurrer  will  not  lie.    PeraUa  v.  Castro,  6  Cal.  354. 

§  42.  Demurrer  and  answer. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  of  several  causes  of  action  stated  therem,  and  answer  the 
residue ;  or  may  demur  and  answer  at  the  same  time. 

N.  Y.  Code,  ^51. 
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1.  The  defendant  cannot  demur  to  part  and  answer  another  part  of  a  complaint 
which  contains  but  one  cause  of  action,  stated  in  one  count.  In  other  words,  a 
defendant  cannot  demur  to  part  of  a  cause  of  action.  Ingraham  v.  BMwin,  12 
Barb.  9. 

2.  After  an  extension  of  time  to  answer,  the  defendant  may  put  in  a  demurrer, 
instead  of  answering.    Brodkead  t.  Brodhead,  3  Code  R.  8. 

§  43.  Amended  complaint^  haw  fled  and  served. 

[1854, 1855.]  If  the  complaint  be  amended,  a  copy  of  the 
amendments  shall  be  filed,  or  the  Court  may  m  its  discretion  re-* 
quire  the  complaint  as  amended  to  be  filed,  and  a  copy  of  the 
amendments  shall  be  served  upon  every  defendant  to  be  affected 
thereby,  or  upon  his  attorney,  if  he  has  appeared  by  attorney. 
The  defendant  shall  answer  in  such  time  as  may  be  ordered  by  the 
Court,  and  judgment  by  default  may  be  entered  upon  failure  to 
answer,  as  in  other  cases. 

§  44.   Objection  not  appearing  on  complaint. 

When  any  of  the  matters  enumerated  in  section  forty  do  not  ap- 
pear upon  the  face  of  the  complaint,  the  objection  may  be  taken 
by  answer. 

N.  Y.  Ck)de,  ^  147. 

§  45.   Objections y  when  deemed  waived. 

If  no  such  objection  be  taken,  either  by  demurrer  or  answer, 
the  defendant  shall  be  deemed  to  have  waived  the  same,  excepting 
only  the  objection  to  the  jurisdiction  of  the  Court,  and  the  objection 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

N.  Y.  Code,  ^  148. 


_§_46.  Answer^  what  to  contam 


Amendment,  Laim  1866,  p.  103. 
SKcnoN  46,  The  answer  of  the  defendant  shall  contain  : 
Fir^d^lf  the  complaint  be  verified,  a  specific  denial  to  each 
allegation  of  tlie  complaint  amtroverted  by  the  defendant,  or  a 
denial  thereof  according  to  his  information  and  belief;  if  the  com- 
plaint  be  not  verified,  then  a  general  denial  to  each  of  said  allega- 
tions, but  a  general  denial  shall  only  put  in  issue  the  material  and 
express  allegations  of  the  complaint. 

Second— A  statement  of  matter  in  avoidance,  a  counter  claim 
conetitnting  a  defence,  or  tlie  subject  matter  of  cross  complaint 
which  may  entitle  a  defendant  to  relief  against  the  plaintiff  alone, 
t>r  against  the  plaintiff  and  a  co-defendant. 
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1 .  General  denials. — ^In  a  case  of  malicious  prosecation,  whcro  the  defend- 
auts  filed  a  general  denial,  and  also  averred  that  they  had  nothing  to  do  with  the 
prosecution,  except  as  witnesses.  Plaintiff  filed  a  replication,  taking  issue  on  this 
averment :  Held^  that  if  plaintiff  chose  to  consider  this  a  good  defense,  and  join 
issue  on  it,  defendants  cannot  complain :  though,  probably,  this  matter  was  put 
in  issue  by  the  general  denial,  and  the  replication  was  unnecessary.  Dreux  v. 
Domec,  Is'Cal.  83. 

2.  Where,  in  an  action  by  a  landlord  against  his  tenant,  the  complaint  verified 
alleges  a  demand  in  writing,  and  the  answer  verified,  instead  of  specifically  deny- 
ing the  allegation,  denies  generally  "  each  and  every  allegation  "  in  the  complaint : 
IMdf  that  this  general  denial  puts  plaintiff  on  proof  of  demand,  and  of  every- 
thing necessary  to  maintain  the  action.     Sullivan  v.  Vary,  1 7  Cal.  80. 

3.  Under  the  system  of  practice  in  this  State,  a  general  denial  is  equivalent  to 
the  general  issue  at  common  law,  and  such  a  plea  does  not  put  in  issue  the  plaint- 
iff's title.     White  v.  Moaes,  11  Cal.  69. 

4.  An  answer  which  denies  generally  all  the  allegations  of  the  complaint  is 
equivalent  to  the  general  issue  at  common  law,  and  ought  not  to  be  struck  out  as 
sham  or  frivolous.     Brooks  v.  Chilton^  6  Cal.  640. 

5.  In  equity,  the  general  denials  made  by  traversing  literally  and  conjunctively 
the  statements  of  a  sworn  bill  are  not  legitimate  for  the  purpose  of  putting  in 
issue  specific  allegations ;  for,  in  this  way,  a  party  may  deny  the  entire  charges  in 
form  as  stated  against  him,  in  consistency  with  admitting  the  truth  of  the  specific 
charge,  or  even  the  substantial  fact.    Blankman  v.  Vcdlejo^  15  Cal.  638. 

6.  Where  plaintiff  avers  defendant  is  indebted  to  him  for  cattle  sold  and  deliv- 
ered, and  the  answer  denies  the  averment,  the  defendant  may  show  anything  dis- 
proving the  contract  as  averred,  as  that  another  part^,  who  in  fact  sold  the  cattle, 
sold  them  a^  his  own,  and  not  as  the  agent  of  plaintiff,  or  that  defendant  was  not 
to  pay  until  the  cattle  were  fattened  and  slaughtered.  Hawkins  v.  Borland,  14 
Cal.  413. 

7.  Under  a  plea  of  the  general  issue,  evidence  of  a  counter  claim  is  not  admis- 
sible, but  should  be  especi^ly  pleaded.    Hicks  v.  Green,  9  Cal.  74. 

8.  Where  a  complaint  is  verified,  an  answer  denying  "  generally  and  specifically 
each  and  every  material  allegation  to  the  complaint,  the  same  as  if  such  allega- 
tion were  herein  recapitulated,"  and  also  denying  each  allegation  in  the  same 
form,  with  certain  qualifications  and  exceptions,  docs  not  raise  an  issue  upon  any 
fact  stated  in  the  complaint.    Hensley  v.  Tartar,  14  Cal.  508. 

9.  The  legal  effect  of  general  denials,  as  in  this  case,  is  not  changed  by  expicas- 
ions  showing  that  they  were  intended  to  be  specific.    Id. 

10.  Query :  Whether  this  rule  does  not  also  apply  t<^ pleadings  not  verified.    Id. 
.11.  Tliat  the  overflow  or  leakage  was  occasioned,  not  by  the  acts  or  negligence 

of  the  defendants,  but  by  the  acts  or  negligence  of  another,  was  matter  of  denial 
simply,  not  new  matter  of  defense,  to  be  proved  only  when  defendants  opened 
their  case.     Jackson  v.  Feather  River  Water  Co.,  14  Cal.  18. 

12.  The  complaint  expressly  averred  that  the  plaintiff  fell  into  the  ditch,  and 
that  he  fell  into  it  in  consequence  of  defendants'  negligence  in  omitting  to  place 
any  guard  against  accident.  The  answer  denied  that  the  ditch  was  left  unguarded 
''  so  that  persons  using  reasonable  care  "  would  fall  into  it.  It  then  proceeded 
with  a  further  denial,  "  that  the  plaintiff,  ^-ithout  any  fault  or  want  of  care  on  his 
part,  did  fall  therein  :**  Held,  a  ''  general  denial  "  of  the  plaintiff's  allegation  of 
his  having  fallen  into  the  ditch  in  the  manner  described,  so  that  that  allegation  in 
all  its  parts,  "  for  the  purposes  of  the  action,"  must  be  deemed  to  have  been 
''  controverted,"  and  the  plaintiff  must  prove  that  he  fell  into  the  ditch.  Evidence 
that  he  was  found  near  it  with  his  leg  broken  was  not  sufficient.  Wdl  v.  l^ke 
Buffalo  Water  Works  Co.,  4  E.  P.  Smith's  (18  N.  Y.)  R.  119. 

13.  Under  the  general  denial  authorized  by  the  Code,  evidence  of  a  distinct 
affirmative  defense  is  not  admissible.  Under  such  a  defense,  the  defendant  is  lim- 
ited to  a  contradiction  of  the  plaintiff's  proof,  and  to  the  disproval  of  the  case 
made  bv  him.    Beatty  v.  SwarHiout,  32  Barb.  293. 

14.  Of  the  analogy  between  a  general  denial  under  the  Code  and  the  general 
issue.    McKyring  v.  BuU,  2  E.  P.  Smith's  (16  N.  Y.)  R.  297. 

1 5.  Specific  denials. — The  rules  of  pleading,  both  under  the  old  equity  sys- 
tem and  under  our  present  system,  are  intended  to  prevent  evasion,  and  to  require 
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a  denial  of  every  specific  avennent  in  a  sworn  bill,  in  substance  and  in  spirit,  and 
not  merely  a  denial  of  its  literal  trath ;  and  whenever  the  defendant  fails  to  make 
such  denial,  he  admits  the  averment.    Blankman  v.  Vallejo,  15  Cal.  638. 

16.  To  a  complaint  sworn  to,  on  a  promissory  note  payable  in  a  sum  certain, 
"in  monthly  pro  rata  installments,  out  of  the  first  net  proceeds  from  sale  of 
water,"  and  an  allegation  that  defendants  turned  off  the  water  from  the  ditch,  the 
proceeds  of  the  sales  of  which  water  were  to  be  applied  to  the  payment  of  the 
note,  and  thereby  diminish  the  quantity,  etc.  The  defendant  answered  by  admit- 
ting the  making  of  the  note,  but  denied,  to  the  best  of  his  knowledge,  information, 
and  belief,  all  and  singular,  the  other  allegations  in  said  complaint :  Hdd,  that 
snch  answer  did  not  amount  to  a  specific  denial  of  the  allegations  of  the  com- 
plaint.    Stewart  v.  Street  ^  Co.,  10  Cal.  372. 

17.  The  want  of  capacity  in  the  plaintiff  to  sue  should  be  specifically  set  up  in 
the  answer.  The  general  issue  is  not  sufficient.  California  Steam  Navigation  Co. 
T.  Wrighi,  8  Cal.  585. 

18.  Fer  Burnett,  J. — A  specific  denial  to  each  allegation  of  a  complaint  is  a 
separate  denial,  applicable  only  to  the  particular  allegation  controverted.  San 
Francisco  Gas  Co.  v.  The  City,  9  Cal.  453. 

19.  The  object  of  the  Code  was  to  narrow  the  proof  upon  the  trial,  and  to  ac- 
complish this  end,  the  plaintiff  was  allowed  to  verify  his  complaint,  and  thus  com- 
pel ue  defendant  to  deny  specifically  each  separate  allegation.    Id. 

20.  What  must  be  S^ecifloally  pleaded-— In  an  action  for  damages, 
ibr  diversion  of  water  of  plaintiffs,  where  defendants  plead  the  general  issue,  it  is 
not  competent  for  the  defense  to  prove  that  a  prior  claim  to  the  water  exists  in  a 
third  party.  Snch  a  defense  should  have  been  specially  pleaded,  and  the  third 
party  made  a  party  to  the  action.    Humphries  v.  McCcdl,  9  Cal.  59. 

21.  In  an  action  against  a  Sheriff  for  refusing  to  levy  an  attachment  on  certain 
property  as  belonging  to  the  attachment  debtor,  testimony  that  the  property  had 
oeen  claimed  by  a  third  party,  and  the  right  of  property  tried  before  a  Sheriff's 
jury,  and  decided  in  favor  of  claimant,  is  irrelevant  and  inadmissible,  when  those 
fiftcts  have  not  been  set  up  as  new  matter  of  defense  in  the  answer.  Strong  v. 
Patterscn,  6  Cal.  156. 

22.  Under  a  plea  of  the  general  issue,  evidence  of  a  counter  claim  is  not  admis- 
sible, bat  should  be  especially  pleaded.    Hicks  v.  Green,  9  Cal.  74. 

23.  In  an  action  brought  to  recover  the  contract  price  agreed  to  be  paid  for  work 
and  materials,  the  defendant  will  not  be  permitted  to  insist,  at  the  trial,  that  the 
work  was  done  in  an  unworkmanlike  manner,  unless  he  has  set  up  such  defense  in 
his  answer.    Kendall 'v,  VaUejo,  1  Cal.  371. 

24.  The  want  of  capacity  in  a  plaintiff  to  sue  should  be  specifically  set  up  in 
the  answer.  The  general  issue  is  not  sufficient.  California  Steam  Navigation  Co. 
V.  Wright,  8  Cal.  585. 

25.  In  an  action  upon  a  stated  account,  evidence  that  the  items  of  the  account 
are  overcharged  is  not  admissible,  the  complaint  being  verified,  and  the  answer  not 
averring  fraud  or  mistake  in  the  accounting.     Terry  v.  Sickles,  13  Cal.  427. 

26.  Query:  Whether  such  evidence  would  be  admissible  under  a  general  denial 
if  the  pleaoings  were  not  verified.    Id. 

27.  in  an  action  for  taking  and  converting  goods,  the  answer  contained  a  gen- 
eral denial,  and,  as  a  second  defense,  a  justification  under  an  execution  against 
third  parties :  Held,  that  evidence  of  a  levy  under  an  execution  prior  to  that 
stated  in  the  answer  was  not  admissible.  If  defendant  had  made  snch  a  prior 
levy,  and  was  thereby  entitled  to  the  possession  of  the  goods,  it  was  matter  to  be 
specifically  pleaded.     Graham  v.  Harrower,  18  How.  Pr.  144. 

29.  Where  a  consideration  is  not  implied,  or  a  request  is  essential  to  the  defend- 
ant's liabilitv,  it  must  be  specially  averred  in  pleading.  Spear  v.  Downing,  12 
Abbotfs  Pr.'437.  • 

29.  Where  the  disability  of  the  plaintiff,  who  is  a  married  woman,  does  not  ap- 
pear upon  the  face  of  the  complaint,  the  defendant,  if  he  intends  to  avail  himself 
of  the  covertare  as  a  defense  to  the  action,  should  set  it  up  in  his  answer.  By  a 
mere  general  denial  he  waives  it.    Dillage  v.  Parks,  31  Barb.  132. 

30.  Denials  on  information  and  belief.— The  denial  as  to  value, 

being  based  on  the  want  of  knowledge  or  information,  is  insufficient.  Kuhland  v. 
Sedgmick,  17  Cal.  123. 
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31 .  A  specific  allegation  of  a  contract,  in  a  verified  complaint,  is  not  sufficiently 
controverted  by  an  answer  stating  that  defendant  has  no  knowledge  or  information 
respecting  the  same,  and  therefore  denies  the  same,  and  no  evidence  of  the  con- 
tract w6uld  be  necessarv.     Ord  v.  Steamer  Uncle  Sam,  13  Cal.  369. 

32.  The  allegation  of  the  death  of  plaintiff's  ancestor,  in  a  verified  complaint, 
is  not  sufficiently  controverted  by  the  averment  in  the  answer  "  that  defendant  has 
not  sufficient  knowledge  to  form  a  belief/'  and  therefore  neither  admits  nor  denies. 
Anderson  v.  Parker,  6  Cal.  197. 

33.  Where  the  alleged  fact  is,  from  its  nature,  presumptively  within  the  personal 
knowledge  of  the  defendant,  be  cannot  be  permitted  to  answer  on  information  and 
belief,  but  must  answer  in  the  form  positive.  And  where,  from  the  nature  of  the 
fact  alleged,  the  knowledge,  if  any,  is  presumptively  based  on  information,  he  is 
not  lx)und*to  deny  positively,  but  only  "according  to  his  information  and  belief;" 
but  in  such  case,  he  must  answer  according  to  both  his  information  and  belief.  . 
The  word  "  belief,"  as  used  in  the  statute,  is  to  be  taken  in  its  ordinary  sense,  and 
means  the  actual  conclusion  of  the  defendant,  drawn  from  information.  Hum- 
phreys  v.  McCaU,  9  Cal.  59. 

34.  Defendant  can  know  what  is  his  belief,  and  can  therefore  state  it.  This  be- 
lief may  be  founded  on  the  statement  of  others,  not  competent  witnesses,  and  not 
under  oath,  etc.  Yet,  if  the  defendant  has  formed  a  belief  from  this  source,  he 
must  state  it.  He  cannot  be  the  judge  as  to  whether  his  information  is  legal  testi- 
mony.   Id. 

35'.  The  answer  that  the  defendant,  a  municipal  corporation,  has  no  knowledge 
or  information  "  in  respect  to  the  obligations  of  a  count  in  a  verified  complaint, 
and  therefore  denies  the  same,"  is  insufficient.  San  Francisco  Gas  Co.  v.  The  City, 
9  Cal.  453. 

36.  The  statute  imposes  upon  the  defendant,  if  a  natural  person,  and  if  a  cor- 
poration, upon  its  officers  and  agents,  the  duty  of  acquiring  the  requisite  knowledge 
or  information  respecting  the  matter  alleged  in  a  verified  complaint,  to  enable  them 
to  answer  in  the  proper  form.    Id. 

37.  In  no  case  can  the  allegation  of  a  verified  complaint  be  controverted  by  a 
denial  of  sufficient  knowledge  or  information  upon  the  subject  to  form  a  belief. 
Curtis  V.  Richards  Sf  Vantine,  9  Cal.  33. 

38.  A  denial  upon  information  and  belief  is  no  traverse.  The  defendant  must 
aver  that  he  has  no  information  or  knowledge  sufficient  to  form  a  belief.  Theras- 
son  V.  McSpedon,  2  Hill,  I. 

39.  InsufO-Cient  denials. — ^Where  a  complaint,  in  an  action  on  a  promis- 
sory note,  executed  by  two  defendants,  averred  that  the  defendants  were  partners, 
and  that  the  note  was  executed  by  them,  and  the  answer  simply  denied  that  the 
defendants  were  partners,  and  did  not  deny  that  they  executed  the  note  :  Ileld,  that 
the  averment  of  partnership  was  immaterial,  and  that  plaintiff  was  entitled  to 
judgment  on  the  pleadings.     Whitewall  v.  Thomas,  9  Cal.  499. 

40.  A  plea,  professing  to  answer  the  whole  complaint,  but  in  fact  only  answer- 
ing one  of  the  two  counts,  is  bad.  This  was  the  rule  at  common  law,  and  it  applies 
under  our  system.     WcUlace  v.  Bear  River  Water  ^  Mining  Co.,  18  Cal.  461. 

41 .  Suit  on  a  promissory  note  made  by  defendants.  The  complaint,  not  verified, 
sets  out  the  note,  and  avers  assignment  thereof  by  payee  to  plaintiff.  Answer, 
general  denial :  Held,  that  the  answer  does  not  admit,  but  denies  the  assignment, 
and  hence,  plaintiff  must  prove  it,  and  is  not  entitled  to  judgment  on  the  pleadings. 
Hastings  v.  DoUarkide,  18  Cal.  390. 

42.  \Vhere  the  complaint,  verified,  avers  that  defendant  is  indebted  to  plaintiff 
for  goods,  wares  and  merchandise,  sold  and  delivered,  in  the  sum  of  eight  hundred 
and  twenty-eight  dollars  and  sixteen  cents,  and  the  answer  denies  that  defendant  is 
indebted  in  the  sum  of  eight  hundred  and  twenty-eight  dollars,  sixteen  cents^  as 
is  set  out  in  said  complaint :  Held,  that  the  denial  is  insufficient.  Higgins  v.  Hor- 
tell,  18  Cal.  330. 

43.  Where,  in  an  action  on  a  lost  note,  a  verified  complaint  alleges  that  on  a 
particular  day  the  note  in  question  was  made  by  defendant,  and  delivered  to  plaint- 
iff, an  answer  denying  the  making  and  delivery  of  the  note  on  the  day  mentioned 
is  insufficient.  Such  denial  does  not  reach  the  substantial  matter  of  the  averment> 
and  only  raises  an  immaterial  issue  as  to  time      Castro  v.  Wetmore,  16  Cal.  379. 

44.  Where,  in  an  action  on  a  lost  note,  the  complaint,  verified,  alleges  the  loss. 
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stating  particularly  the  circumstances  thereof,  an  answer  denying  that  the  note  was 
lost  as  alleged,  does  not  put  in  issue  the  fact  of  loss,  which  is  the  gist  of  the  aver- 
ment, but  only  the  circumstances  of  the  loss,  which  are  collateral  and  immaterial. 
Id, 

45.  In  a  suit  on  a  note,  the  complaint  containing  the  note,  or  a  copy,  a  denialof 
indebtedness  is  no  denial  at  all.    Kinney  v.  Osborne,  14  Cal.  112. 

46.  Where  a  complaint  is  verified,  an  answer  denying  "  generally  and  specifically 
each  and  every  material  allegation  in  the  complaint,  the  same  as  if  such  allegation 
were  herein  recapitubited,"  and  also  denying  each  allegation  in  the  same  form,  with 
certain  qualifications  and  exceptions,  does  not  raise  an  issue  upon  any  fact  stated 
in  the  complaint.    Hensley  v.  Tartar,  14  Cal.  508. 

47.  An  allegation,  in  a  verified  complaint,  that ''  defendants  wrongftilly  and  un- 
lawfully entered  upon  and  dispossessed  "  plaintifi^,  is  not  sufficiently  denied  by  a 
denial  that  "  defendant  wron^ully  and  unlawfully  entered  and  dispossessedplamt- 
iff,"  because  such  denial  admits  entry  and  ouster.    Busentus  v.  Coffee,  14  Cal.  91. 

48.  The  denial  of  any  indebtedness,  without  a  denial  of  any  ot  the  facts  from 
which  that  indebtedness  follows  as  a  conclusion  of  law,  raises  no  issue.  Curtis  r. 
Richards  j*  Vantim,  9  Cal.  33. 

49.  Where  both  complaint  and  answer  are  verified,  the  denial  in  the  answer  of 
an  allegation  in  the  complaint,  in  the  following  terms,  is  not  sufficient,  viz :  *'And 
the  said  defendants  deny,  for  want  of  information  to  enable  them  to  admit,  the 
sale  and  transfer  of  said  Georgia  Ditch  to  them,  plaintiffs,  as  alleged,"  etc.  Hum" 
phretfs  V.  McCali,  9  Cal.  59. 

50.  Insufficient  answer  of  failure  of  consideration,  in  an  action  on  a  note  given 
for  a  subscription.    Palmer  v.  SmedLey,  18  How.  Pr.  321. 

51.  Aji  answer  that  defendant  "says  that  he  denies,"  is  insufficient  as  a  denial, 
and  might  be  stricken  out,  on  motion,  under  section  one  hundred  and  fifty-two  of 
the  Code.    Blake  v.  Eldred,  18  How.  Pr.  240. 

52.  An  allegation,  in  answer,  that  the  defendant  **  does  not  know,  of  his  informa- 
tion or  otherwise,  that  the  plaintiff  had  commenced  the  action  in  the  complaint 
mentioned,"  is  not  a  denial.    Satfre  v.  Gushing,  7  Abb.  R.  371. 

53.  In  an  action  for  services,  a  denial  that  uie  plaintiff  rendered  the  services  "  on 
the  days,  and  at  the  times,  and  to  the  extent  or  quantity,  or  in  the  manner  men- 
tioned'in  the  complaint,"  is  no  denial  of  anything  certain.  Davison  v.  Powell,  16 
How.  Pr.  R.  467. 

54.  In  an  action  for  an  assault,  the  defendant's  answer  admitted  an  assault,  but 
denied  that  it  was  of  the  nature  or  extent  stated  in  the  complaint :  Held,  that  there 
was  no  issue  to  be  tried,  and  that  the  plaintiff  was  entitled  to  an  assessment  of 
damages.    Schnaderback  v.  Worth,  8  Abb.  R.  37. 

55.  Literal  and  OOnJunotive  denials.— In  this  case,  as  the  bond  in 
the  complaint  answers  to  the  description  of  the  bond  offered  in  evidence,  and  as 
the  complaint  avers  that  the  mortgage  was  given  to  secure  this  bond — the  denials  in 
the  answer  being  literal  and  conjunctive — ^the  execution  of  the  bond  and  mortgage 
was  held  to  be  admitted  by  the  answer,  as  also  that  the  mortgage  was  given  to 
seciire  the  debt  evidenced  by  the  bond.    Blankman  v.  Vailejo,  1 5  Cal.  638. 

56.  An  allegation,  in  a  verified  complaint,  that  **  defendants  wrongfully  and  un- 
lawfully entered  upon  and  dispossessed "  plaintiff,  is  not  sufficiently  denied  by  a 
denial  'that  "  defendants  wrongfully  and  unlawfhlly  entered  and  dispossessed  " 
plaintiff,  because  such  denial  admits  entry  and  ouster.  Busenius  v.  Coffee,  14 
Cal.  91. 

57.  Where  the  answer  denied  the  allegations  of  indebtedness  as  to  time,  amount 
and  work,  in  the  very  words  of  the  complaint :  Held,  that  the  answer  raised  au  im- 
material issue  upon  these  particulars,  instead  of  meeting  the  substantial  matter 
averred.     Qtulfidd  v.  Sanders,  17  Cal.  569. 

58.  The  rules  of  pleading,  both  under  the  old  equity  system  and  under  our 
present  system,  are  intended  to  prevent  evasion,  and  to  require  a  denial  of  every 
specific  averment  in  a  sworn  bill,  in  substance  and  in  spirit,  and  not  merely  a 
denial  of  its  literal  truth ;  and  whenever  the  defendant  fails  to  make  such  denial, 
be  admits  the  averment.    Smith  v.  Richmond,  15  Cal.  501. 

59.  Where  the  complaint,  in  replevin,  averred  that  on  a  certain  day  plaintiff 
was  the  owner  and  in  possession  of  the  property,  and  that  its  value  was  $1 ,000 ; 
and  the  answer  denied  that  on  the  day  specified"  the  plaintiff  was  the  owner  and 
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lawfully  in  possession ; "  and,  as  to  its  valne,  averred  that  the  defendant  has  no 
knowlc<lge,  etc.,  and  therefore  denies  that  it  is  worth  $1,000 :  Held,  that  the 
answer  ifr  insufficient,  because  it  raises  an  immaterial  issue  as  to  time  ;  and,  as  to 
the  possession  of  the  property,  that  it  amounts  merely  to  a  conclusion  of  law. 
Kmand  v.  Sedgwick,  17  Cal.  123. 

60.  Such  an  answer  raises  no  issue  as  to  the  allegation  of  "  possession,"  except 
in  conjunction  with  the  allegation  of  ownership,  and  as  each  of  the  allegations  is 
sufficient  to  sustain  the  complaint,  the  issue  presented  by  the  conjunctive  denial  is 
irrelevant  and  immaterial.    Id. 

61.  A  defense  which  is  inartificiallv  drawn,  and  commingles  denials  and  new 
matter,  is  not,  for  that  reason,  to  be  neld  bad  on  demurrer,  if,  by  a  liberal  con- 
struction, its  allegations  constitute  a  defense.  Rice  v.  O'Connor,  10  Abb.  Fr.  R. 
362. 

62.  Frivolous  and  instiffioient  defenses.— It  is  no  defense  to  a  note^ 

given  by  one  partner  to  the  other  for  his  interest  in  land  held  jointly  b^  both,  that 
the  payee  of  tne  note  had  deceived  his  partner,  the  maker,  in  the  division  of  part- 
nership stock,  and  was  indebted  therefor  in  an  amount  equal  to  or  greater  than  the 
sum  due  on  the  note.     Cass  v.  Maxey,  6  Cal.  276. 

63.  When  such  a  defense  was  set  up  in  the  answer,  in  an  action  on  the  note : 
Hdd,  that  all  of  the  answer,  except  ttiat  portion  admitting  the  execution  of  the 
note  and  denying  the  indobtedness,  was  properly  stricken  out.    Id. 

64.  In  a  suit  for  the  recovery  of  the  pnrcnase  money  of  land,  founded  on  a  con- 
tract, in  which  the  plaintiff  contracted  to  deliver  a  warranty  deed  for  the  land,  the 
defendant,  in  his  answer,  denies  that  the  plaintiff  was  the  lawful  owner,  or  that  he 
had  any  title  to  the  land  :  Hddy  that  to  have  enabled  him  to  rescind  the  contract, 
the  defendant  was  bound  to  aver  and  to  show  a  paramount  title  in  another,  and 

that  failing  in  this,  his  defense  to  the  action  was  defective.  Thayer  v.  White,  3 
Cal.  228. 

65.  In  an  action  for  the  purchase  money  of  land  conveyed  by  deed,  without 
covenants,  want  of  title  in  the  vendor  is  no  defense,  unless  the  vendee  has  been 

evicted.    Faider  v.  Smith,  2  Cal.  39. 

66.  The  want  of  reasonable  care  on  the  part  of  another,  who  is  injured  by  the 

breaking,  cannot  be  set  up  in  defense  to  an  action  for  damages  for  the  injuries  thus 
suffered  in  the  breaking  of  defendants'  dam.  FrcUer  v.  Sears  Union  WcUer  Co.,  12 
Cal.  555. 

67.  In  an  action  against  one  only  of  several  persons  jointly  liable,  the  answer 
set  up  the  nonjoinder  of  the  others  as  a  defense,  but  omitted  to  allege  that  they 

were  still  living ;  but  proof  that  they  were  still  living  was  given  on  the  trial,  with- 
out objection  :  Held,  that  the  defect  in  the  answer  was  cured.  Such  an  objection 
should  be  disregarded,  or  the  answer  amended  to  conform  to  the  proof.  Wooster 
V.  Chamheriin,  23  Barb.  602. 

68.  Alternative  and  hypothetioal  allegations.  — The  answer 

further  alleged,  that  if  any  such  certificate  of  deposit,  as  in  the  complaint  is 
alleged,  was  ever  issued,  that  the  same  has  been  paid :  Hdd,  that  tliis  was  not 
irrelevant.  Hypothetical  pleading  is  improper,  but  under  the  peculiar  circum- 
stances of  the  case,  as  payment  could  not  oe  directly  alleged,  it  might  be  stated  in 
this  way.    Doran  v.  Dinsmore,  20  How.  Fr.  503. 

69.  Separate  defenses. — ^Each  defense  separately  stated  as  a  separate  de- 
fense must  be  in  itself  complete,  and  must  contain  all  that  is  necessary  to  answer 
the  whole  cause  of  action,  or  to  answer  that  part  thereof  which  it  purports  to 
answer.    The  former  rule  in  this  respect  is  not  relaxed  by  the  Code,    Xenia 

Bramh  Bank  v.  Lee,  7  Abb.  R.  372. 

70.  A  defense  claiming  to  be  separately  stated,  but  not  complete  in  itself,  and 
only  to  be  made  complete  and  sufficient  by  resorting  to  portions  of  other  defenses 
contained  in  the  same  answer,  is  insufficient,  and  bad  on  demurrer.    Id. 

71 .  It  seems  that  it  might  be  otherwise,  where,  for  the  purpose  of  avoiding  repe- 
tition of  facts  alike  applicable  to  each  of  several  defenses,  the  pleader  should  aver 
them  in  either  one  of  his  distinct  and  separate  statements  of  a  defense,  &c.,  or  by 
way  of  introduction  to  all,  and  thereafter  in  his  subsequent  separate  statements,  by 

distinct  and  intelligible  reference,  clearly  include  them  in  eacJi.    Id. 

72.  In  an  action  to  recover  damages  for  breach  of  a  contract,  the  fact  that  the 
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contract  is  void  by  the  Statute  of  Frauds— «.  g,,  for  not  being  in  writing — ^need  not 
be  pleaded  in  order  to  avail  the  defendant.  Amburger  v.  Marvin,  4  E.  D.  Smith's 
C.  P.  R.  393. 

73.  In  an  action,  in  the  nature  of  an  action  on  the  case,  against  the  Sheriff  for 
an  escape— since  by  2  Rev.  Stat.  437,  §  61,  the  plaintiff  can  only  recover  actual 
damag^ — defendant  is  at  liberty  to  plead  and  prove  that,  at  the  time  of  the  escape, 
the  prisoner  was  wholly  destitute  of  property,  and  this,  tliough  constituting  only  a 
partial  defense,  may  be  pleaded  as  a  separate  defense.  (16  N.  Y.  297) ;  Zoosey  v. 
Oncer,  4  Bosw.  391. 

74.  By  including  a  defense  upon  the  merits  in  the  same  answer  with  the  defense 
of  a  former  suit  pending  for  the  same  cause  of  action,  the  defendant  does  not 
waive  the  latter  defense.  The  Code  provides  for  but  a  single  answer,  in  which 
the  defendant  is  required  to  include  every  defense  upon  which  he  relies  to  defeat 
the  action.  (4  Kern.  465) ;  Gardner  v.  Cktrky  21  W.  Y.  (7  Smithj  399,  overrul- 
ing a  previous  decision  in  the  same  case.    6  How.  Pr.  449. 

75.  Each  defense  in  an  answer,  which,  by  the  very  words  of  such  defense,  is 
declared  to  be  "  a  further,  separate  and  distinct  defense,"  must  be  complete  in  itself, 
and  must  contain  all  that  is  necessary  to  answer.  (7  Abbott's  Pr.  373 ;  S.  C,  2 
Bosw.  694.)  It  cannot  be  made  good  by  a  resort  to  other  distinct  parts  of  the 
answer  to  which  such  defense  contains  no  reference,  either  in  tenus  or  by  necessary 
and  just  construction.    Loosey  v.  Orteff  4  Bosw.  391. 

76.  New  matter. — ^New  matter  is,  where  defendant  seeks  to  introduce  into 
the  case  a  defense  not  disclosed  by  the  pleadings — something  relied  on  by  him, 
but  not  put  in  issue  by  the  plaintiff.    Bridges  v.  Paige,  13  Cal.  640. 

77.  Where  the  pleadings  are  verified,  every  matter  of  defense,  not  directly 
responsive  in  the  allegations  of  that  complaint,  must  be  set  up  in  the  answer. 
Terry  v.  Sickks,  13  Cal.  427. 

78.  Suit  by  an  attorney  on  a  quantum  valebant,  for  professional  services  :  Hdd, 
that  negligence  and  want  of  skill  need  not  be  set  up  in  the  answer.  Bridges  v. 
Paige,  13  Cal.  640. 

79.  New  matter  is  that  which,  under  the  rules  of  evidence,  the  defendant  must 
affirmatively  establish.  If  the  onus  of  proof  is  tlirown  upon  the  defendant,  the 
matter  to  be  proved  by  him  is  new  matter.    Piercy  v.  Sabin,  10  Cal.  22. 

80.  Where  new  matter  exists,  it  must  be  stated  in  the  answer.    Id. 

81.  The  Code  makes  no  distinction  between  difierent  classes  of  new  matter. 
All  new  matter  of  defense  must  be  stated  in  the  answer.    Id. 

82.  A  defense  that  concedes  that  plaintiff  once  had  a  good  cause  of  action,  but 
insists  that  it  no  longer  exists,  involves  new  matter.    Id. 

83.  The  general  denial  only  puts  in  issue  the  allegations  of  the  complaint. 
New  matter  must  be  specially  pleaded,  and  new  matter  is  that  which  the  defendant 
most  affirmatively  establish.     Gtazer  v.  CUJl,  10  Cal.  303. 

84.  Plea  in  bar.  —  The  judgment  of  a  Court  of  competent  jurisdiction 
directly  upon  the  point  is,  as  a  plea,  a  bar,  and  as  evidence,  conclusive  between 
the  same  parties,  upon  the  same  matter  directly,  in  another  Court.  Love  v.  Waltz, 
7  Cal.  250. 

85.  Where  there  is  a  misdescription  of  a  note,  and  a  want  of  specification  of 
the  name  of  the  real  owner,  or  or  any  averment  that  his  name  is  unknown,  in  the 
ichedale  of  an  insolvent,  the  proceedings  in  insolvency^  are  no  bar  to  a  suit  on  the 
note,  0ven  if  the  insolvent  did  not  know  that  the  plaintiff  was  the  real  creditor. 
Judson  J.  Atwill,  9  Cal.  477. 

86.  When  a  defendant  pleads  another  suit  pending  between  the  same  parties, 
and  for  the  same  cause  of  action,  and  it  appears  that  no  summons  was  ever  issued 
upon  the  complaint,  and  that  there  was  no  voluntary  appearance  on  the  part  of 
the  defendant  in  such  suit :  Held,  that  there  was  no  sut  pending.  Weaver  ▼. 
Omger,  10  Cal.  233. 

87.  To  plead  a  former  judgment  in  bar,  it  must  appear  not  only  that  it  was 
npon  the  same  cause  of  action,  but  between  the  same  parties.  Uhlfdder  v.  Levy, 
9  Cal.  607. 

88.  Wherever  the  subject  matter  of  the  plea  or  defense  is,  that  the  plaintiff  can- 
not maintain  any  action  at  any  time,  whether  present  or  future,  in  respect  of  the 
supposed  cause  of  action,  it  may,  and  usually  must,  be  pleaded  in  bar ;  but  matter 
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which  merely  defeats  the  present  proceeding,  and  does  not  show  that  the  plaintiff 
is  forever  concluded,  should,  in  general,  1^  pleaded  in  abatement.  Hentsch  r. 
Porter,  10  Cal.  555. 

89.  An  action  brought  by  an  agent,  in  his  own  name,  for  a  trespass,  in  taking 
and  converting  coin  for  the  possession  of  the  agent,  in  which  action  the  jury 
found  that  the  coin  belonged  to  the  principal,  and  gave  only  nominal  damages,  is 
no  bar  to  an  action  by  the  principal  for  such  coin.    Pico  v.  Webster,  12  Cal.  140. 

90.  A  plea  of  a  former  suit  pending  is  no  bar  to  an  action,  where  the  complaint 
in  the  former  suit  is  so  defective  that  a  judgment  rendered  thereon  would  be  a 
nullity.    Reynolds  v.  Harris,  9  Cal.  338. 

91.  Plaintiff  brought  an  action  of  replevin  against  the  defendants  to  recover 
certain  property,  and  obtained  a  judgment  for  its  restitution,  and  damages  for  its 
illegal  detention.  Defendants  paid  the  damages,  but  the  property  was  not  restored. 
Plamtiff  then  brought  an  action  of  trover  to  recover  the  value.  Defendants  plead 
the  former  recovery  as  a  bar :  Held,  that  the  judgment  in  replevin  did  not  consti- 
tute a  bar  to  the  action  of  trover,  the  judgment  in  replevin  not  having  been  satis- 
fied.    Nickerson  v.  Oalifomia  Stage  Co.,  10  Cal.  520. 

92.  In  an  action  on  a  joint  contract,  the  omission  of  the  plaintiff  to  sue  all  the 
joint  contractors  is  a  complete  defense  to  the  action,  and  may  be  set  up  in  bar  of 
the  action,  and  is  to  be  treated  like  any  other  valid  defense.  Leavitt  v.  Tuttie,  4 
Kern.  465.  So  held,  in  an  action  against  an  attorney,  to  whom  money  was  paid 
as  one  of  a  partnership  composed  of  several  attorneys.  Woostery,  Chamberlin,  28 
Barb.  602. 

93.  Plea  in  abatement. — ^A  failme  to  join  may  be  pleaded  in  abatement. 
Whittmy.  Stark,  8  Cal.  514. 

94.  The  nonpresentation  of  the  claim  to  the  administrator  is,  in  its  nature  and 
effect,  nothing  more  than  a  matter  of  abatement.  It  defeats  only  the  plaintiff's 
present  right  to  recover,  and  such  an  objection  to  the  complaint  must  be  made  for 
the  first  time  in  the  Court  below.    Hentsch  v.  Porter,  10  Cal.  555. 

95.  To  support  a  plea  in  abatement,  founded  on  the  pendency  of  a  prior  action, 
it  is  necessary  to  show  that  process  was  issued  in  such  action.  'Primm  v.  Chrxuf,  10 
Cal.  522. 

96.  Want  of  authority  In  the  attorney  of  record  to  institute  a  suit  cannot  be 

S leaded  in  abatement.  The  proper  course,  if  the  suit  were  not  authorized,  is  for 
efendant  to  move  the  Court  upon  affidavit8*to  dismiss  the  suit,  upon  the  ground 
that  it  was  not  authorized  by  the  person  in  whose  name  it  is  brought.  If  the  at- 
torney, on  such  motion,  and  after  notice  of  it,  fails  to  show  his  authority,  the 
Court  can  dismiss  the  case.     Turnery.  OaruUiers,  17  Cal.  431. 

97.  Where,  on  a  plea  in  abatement  to  the  entire  action,  that  another  suit,  for 
the  same  cause  of  action,  was  pending  at  the  time  of  suit  brought,  the  proof  shows 
that  the  first  suit  is  only  for  part  of  the  same  matter  sued  for  in  the  second  suit, 
the  plea  fails.     Thompson  v.  lA/on,  14  Cal.  39. 

98.  Objection  should  be  taken  by  demurrer  or  answer  to  the  misjoinder  of  par- 
ties defendant.  An  answer  will  not  be  treated  as  a  plea  in  abatement  for  a  mis- 
joinder of  parties  defendant,  after  the  testimony  has  disclosed  a  proper  cause  of 
action  against  them.     Warner  y.  Wilson,  4  Cal.  310. 

99.  Matter  in  abatement,  or  which  was  such  at  common  law — as  the  motion  in 
this  case — ^must  be  set  up  in  the  answer,  and  with  such  particularity  as  to  exclude 
every  conclusion  to  the  contrary.     Tootnbs  v.  Randall,  3  Cal.  438. 

100.  Wherever  the  subject  matter  of  the  plea  or  defense  is,  that  the  plaintiff 
cannot  maintain  any  action  at  any  time,  whether  present  or  future,  in  respect  of 
the  supposed  cause  of  action,  it  may,  and  usually  must,  be  pleaded  in  bar ;  but 
matter  which  merely  defeats  the  present  proceeding,  and  does  not  show  that  the 
plaintiff  is  forever  concluded,  should,  in  general,  be  pleaded  in  abatement.  Hentsch 
V.  Porter,  10  Cal.  555. 

101.  Pleas  in  abatement  are  not  favored,  and  the  party  pleading  must  prove  his 
plea  as  put.    Thompson  v.  Lvon,  14  Cal.  39. 

102.  Though  civil  death  aoates  an  action  for  personal  tort,  an  answer  setting  up 
that  defendant  is  civilly  dead  is  inconsistent,  for  the  fact  that  defendant  has  put  in 
the  answer  proves  that  he  is  alive;  the  answer,  therefore,  is  bad  on  demurrer. 
FVeeman  v.  Frank,  ante,  370. 

103.  Plea  in  jnstifloation.— If,  in  justification  by  the  Sheriff  under  an 
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attachment,  judgment  and  execution,  it  be  necessary  to  aver  in  the  answer  that 
the  writs  of  attachment  and  execution  were  returned  executed  hj  the  Sheriff,  still 
the  omission  of  this  averment,  though  it  might  have  been  ground  of  demurrer, 
was  no  ground  for  rejecting  all  evidence  under  such  justification.  Walker  r. 
Woods,  15  Cal.  66. 

104.  An  officer,  in  order  to  iustifj  the  seizure  of  property  in  the  possession  of  a 
stranger  to  the  writ  which  he  has  executed,  n^ust  plead  specially  such  justification. 
He  cannot  justify  under  a  general  denial  of  the  allegations  of  the  complaint. 
Giazer  v.  CUJt,  10  Cal.  303. 

105.  In  an  action  brought  against  a  Sheriff  for  property  attached  by  him,  he 
mav  plead  the  property  to  have  been  in  possession  or  the  defendant  in  the  suit.  In 
sucli  a  case,  it  u  not  necessary  that  the  defendant  should  specially  plead  want  of 
notice  and  demand  in  order  to  make  such  a  defense.  Kill^  v.  Scanndl,  12 
Cal.  73. 

106.  Where  a  miner  enters  upon  land  in  the  possession  of  another,  claiming  the 
right  to  enter  for  mining  purposes,  he  must  justify  his  entry  by  showing :  first, 
tluit  the  land  is  public  land ;  second,  that  it  contains  mines  or  minerals ;  third, 
that  he  enters  for  the  bona  fide  purpose  of  mining :  and  such  justification  must  be 
affirmatively  pleaded  in  the  answer,  with  all  we  reauisite  averments  to  show  a 
right,  under  tne  statute  or  by  law,  to  enter.    Leatz  v.  Victory  17  Cal.  271. 

107.  Pies  of  forfeiture. — In  an  action  of  ejectment  to  recover  mining 
claims,  an  answer  to  the  complaint  which  avers  that  any  right  that  plainti^  may 
have  ever  had  to  the  possession,  etc.,  they  forfeited  by  a  noncompliance  with  the 
roles,  customs  and  regulations  of  the  miners  of  the  diggings  embracing  tlie  claims 
in  duspute,  prior  to  the  defendants'  entir,  is  insufficient,  in  not  setting  forth  the 
roles,  customs,  etc.    Dutch  FUU  Co.  v.  Mooneye  12  Cal.  534. 

108.  The  facts  should  be  stated  so  as  to  enable  the  Court  to  determine  whether 
the  foifeituro  did  accrue.  The  averment  of  forfeiture  is  a  legal  conclusion,  upon 
which  no  issue  can  be  taken.    Id, 

109.  Defense  ooourring  pending  the  action. — ^Evidence  of  the  dis- 
charge of  the  debt  sued  on,  by  transactions  subsequent  to  the  filing  of  the  answer, 

is  amnissible  only  under  the  plea  of  payment  puis  darrein  continuance,  Jessup  v. 
King,  4  Cal.  331. 

110.  The  fact  that,  after  the  commencement  of  the  action,  the  debt  to  recover 

which  it  was  brought  was  attached  in  the  hands  of  the  defendant  by  creditors  of 
the  plaintiff,  by  proceedings  in  another  State,  and  that  such  proceedings  having 
been  regularly  conducted  to  judgment,  the  defendant  paid  over  the  fund  therein,  is 
a  complete  defense.  Donovan  v.  Hunt,  7  Abbott's  Pr.  29. 

111.  On  allowing  a  defendant  to  put  in  a  supplemental  answer,  in  the  matter  of  a 

plea  pms  darrein  amtinuance,  the  Court  may,  in  their  discretion,  make  it  a  condition 
that  defendant  waive  other  defenses ;  and  this  should  be  done  where  the  sufficiency 
and  equity  of  the  proposed  defense  is  doubtful.    Bate  v.  FeUowea,  4  Bosw.  638. 

112.  Answer  must  be  consistent. — Where  an  amended  answer  is  com- 
plete in  itself,  and  is  inconsistent  with  the  original  answer,  the  two  cannot  stand 

together.    Kuhland  v.  Sedffunck,  17  Cal.  123. 

1 13.  A  sworn  answer  must  be  consistent  in  itself,  and  must  not  deny  in  one  sen- 
tence what  it  admits  to  be  true  in  the  next.    Bensley  v.  Tartar,  14  Cal.  508. 

114.  Though  an  answer  which  first  denies  all  the  allegations  in  the  complaint, 

and  then  in  subsequent  paragraphs  admits  certain  of  the  averments,  does  not  leave 
h  doubtful  what  allegations  are  put  in  issue,  yet  in  such  case  the  general  denial 
will  be  stricken  out,  on  motion,  unless  the  defendant  amends,  by  so  modifying  the 
general  denial  that  it  shall  not  deny  allegations  afterwards  in  the  answer  admitted. 
WiUet  V.  Metropolitan  Ins,  Co,,  2  Bosw.  678 ;  9  Abbott's  Pr.  B.  444. 

115.  What  filling  an  answer  waives.— The  answer  of  the  defendant 

waives  the  alleged  error  as  to  the  chimge  of  parties,  whereby  the  name  of  such  de- 
fendant has  been  substituted  for  that  of  another,  without  notice.  Smith  v.  Curtis, 
7  Cal.  684. 

116.  An  answer  is  a  waiver  of  a  demurrer  previously  interposed.    Pierce  v. 

Mintum,  1.  Cal.  470. 

117.  An  answer  to  a  compUunt,  after  demurrer,  overrules  the  demurrer.  Brooks 

r.MiiUum,  1  Cal.  481. 
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118.  Where  a  demurrer  to  the  complaint  is  pat  in  and  overruled,  and  the  de- 
fendant then  answers,  the  answer  is  a  waiver  of  the  demurrer.  DeBoom  v.  Priestly , 
I  Cal.  206. 

119.  Admission  of  facts  in  complainty  when  and  when  not.— 

The  failure  to  deny  a  material  averment  is  an  admission  of  the  facts  contained  in 
such  averment,  and  such  admission  is  conclusive  against  the  pleader.  Burke  v. 
Table  Mountain  Co.,  12  Cal.  403. 

120.  Under  our  practice,  and  that  of  the  common  law,  a  specific  denial  of  one  or 
more  allegations  is  held  to  be  an  admission  of  all  others  well  pleaded.  De  Ro  v. 
Corde8,4  Cal.  117. 

121.  An  admission  by  an  attorney  of  record  of  the  correctness  of  an  amount 
dae,  for  which  judgment  is  taken,  when  not  done  in  fraud  of  the  rights  of  his 
client,  destroys  the  efiect  of  a  denial  in  an  answer.  Taylor  v.  Randall,  5  Cal.  79. 

122.  An  answer  under  our  statute  is  not  proof  for  defendant,  but  an  admission 
in  the  answer  of  a  fact  stated  in  the  complamt  is  conclusive  evidence  against  him. 
BlankmanY.  Vallejo,  15  Cal.  638. 

123.  Where  the  admissions  in  an  i^nswer  negative  its  general  denials,  the  latter 
may  be  disregarded  and  judgment  asked  upon  the  former,  where  the  complaint  is 
verified,  and  the  answer  consists  of  such  admissions  and  denials.  Fremont  v.  Seals, 
18  Cal.  433. 

124.  When  the  action  is  upon  an  account,  and  defendant  in  his  answer  avers,  in 
in  the  form  of  reasons  for  refusing  payment  when  the  account  was  presented  to 
him  before  suit,  that  the  principal  portion  was  composed  of  items  for  printing 
done  for  clients,  for  which  ne  never  became  personally  oound,  and  that  the  portion 
for  which  he  was  personally  liable,  "  has,  to  the  best  of  his  knowledge  and  belief," 
been  paid  and  satisfied,  and  therefore  he  pleads  payment  of  the  same  :  Held,  that 
this  is  in  substance  a  denial  of  indebtedness  for  a  portion  of  the  account,  and  a 
plea  of  payment  for  the  balance  ;  and  that  it  is  in  effect  an  admission  as  to  that 
balance  of  an  original  liability,  and  throws  the  burden  of  establisliing  payment 
upon  the  defendant,     Caulfiela  v.  Sanders,  17  Cal.  569. 

125.  The  failure  of  a  defendant  to  deny  the  charges  in  a  complaint,  making  out 
tL  prima  facie  case  for  the  plaintiffs,  will  throw  the  onus  on  defendant  in  proving 
his  affirmative  allegations.     Thompson  v.  Lee,  8  Cal.  275. 

126.  A  complaint  alleged  that  tne  plaintiff^  and  defendant  were  jointly  interested 
in  two  contracts  with  a  railroad  company,  on  which  the  company  owed  them 
$12,000,  for  his  share  of  which  the  plaintiff  prayed  an  accounting  and  judgment. 
The  answer  denied  that  the  plaintiff*  had  any  interest  in  one  of  these  contracts,  but 
was  silent  as  to  the  indebtedness :  Held,  that  it  was  not  thereby  admitted  that  the 
$12,000  was  due  on  the  other  contract  in  which  the  plaintiff  had  an  interest.  Wil- 
liams V.  Hayes,  20  N.  Y.  (6  Smith)  58. 

127.  Mifitjoinder  of  parties. — Objection  should  be  taken  by  demurrer  or 
answer  to  the  misjoinder  orparties  defendant.    An  answer  will  not  bo  treated  as  a 

Slea  in  abatement  for  a  misjoinder  of  parties  defendant,  after  the  testimony  has 
isclosed  a  proper  cause  of  action  against  them.   Warner  v.  Wilson,  4  Cal.  313. 

128.  Nonjoinder  of  parties.—There  are  two  ways  of  taking  advantage  of 
nonjoinder  of  parties  plaintiff  in  an  action  of  trover,  or  apportionment  of  damages, 
when  the  defect  does  not  appear  upon  the  face  of  the  complaint ;  and  these  are, 
at  law,  either  by  answer  at  the  trial ;  and  in  equity,  by  answer  or  demurrer. 
Whitney  v.  Stark,  8  Cal.  516. 

129.  Mifijoinder  of  actions. — If  several  causes  of  action  are  improperly 
united  in  the  same  action,  the  objection  must  be  taken  either  by  demurrer  or 
answer,  or  it  will  be  deemed  to  have  boon  waived.  Macondray  v.  Simmons,  1 
Cal.  395. 

130.  Not  to  be  evidence. — ^An  answer  responsive  to  and  denying  the 
charges  in  a  bill  of  equity  is  not  evidence  for  the  defendant,  though  the  bill  be  sus« 
tained  by  one  witness  only.     Goodwin  v.  Hammond,  13  Cal.  168. 

131.  The  equity  rule  requiring  two  witnesses  to  controvert  an  answer  under 
oath,  does  not  prevail  in  this  State.  The  answer  is  only  a  pleading,  and  is  not 
evidence  for  defendant.  Bostic  v.  Love,  16  Cal.  69 ;  Blankmany.  Vallejo,  15  Cal.  638. 

132.  Prayer.— In  an  action  to  recover  personal  property,  to  enable  the  de^ 
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fendant  to  obtain  the  ralne  of  the  property  on  judgment  of  dismissal  against  tlie 
plaintiff  for  failure  to  appear,  the  answer  'must  contain  some  allegation  or  prayer, 
relative  to  the  change  ot  possession  from  defendant  to  plaintiff.  The  judgment  of 
return  or  value  is  in  the  nature  of  a  cross-judgment,  and  must  be  based  upon 
proper  averments.     Gould  v.  Sccmndl,  13  Cal.  430. 

ANSWEB  IN  SPECIAL  GASES. 

133.  Bankruptcy. — The  answer  to  a  suit  on  a  note,  set  up  defendant's  dis- 
charge in  insolvency.  Plaintiff  demurred  to  the  answer  on  the  ground  that  it  did 
not  allege  that  the  note  was  described,  set  forth  or  included  in  defendant's  sched- 
ule :  Held,  that  the  demurrer  was  not  well  taken ;  that  under  section  fifty-nine  of 
the  Practice  Act,  it  was  sufficient  to  allege  in  the  answer  that  a  judgment  had  been 
duly  rendered  discharging  defendant  from  the  demand  sued  on ;  and  that  whether 
the  demand  were  sufficiently  described  was  matter  of  evidence,  to  be  determined  at 
the  trial  by  inspection  of  the  record,    ffanscom  v.  Tower,  17  Cal.  518. 

134.  Bills  of  exchange  and  promissory  notes.— The  failure  to  make 

presentment  at  the  place  named  would  not  discharge  the  debt,  but  could  only  be 
pleaded  in  defense  as  to  the  question  of  costs  and  damages.  Montgomery  v.  Tvtt, 
U  Cal.  307. 

135.  It  is  no  objection  to  recovery  on  a  bill  that,  bv  special  indorsement  on  it, 
title  is  shown  out  of  the  payee,  without  any  retrans&r  from  the  last  indorser  to 
him,  if  there  be  proof  that  the  indorsement  was  made  simply  for  collecting  the 
bill,  and  that  the  mdorsees  had  no  interest  in  it.    Naglee  v.  Lyman,  14  Cal.  450. 

136.  A  copy  of  the  note  sued  on  being  attached  to,  and  made  a  part  of,  the 
complaint,  the  answer,  not  verified,  admits  the  genuineness  and  due  execution  of 
the  note,  and  entitles  the  plaintiff  to  judgment.  Horn  v.  Volcano  Water  Company, 
13  Cal  62. 

137.  An  answer  to  a  suit  on  a  promissory  note  by  the  assignee,  which  sets  up 
as  one  defense  :  first,  that  the  note  was  made  pa3rable  to  order,  and  was  afterwards 
fimudulently  altered  by  inserting  the  word  "  bearer  "  in  lieu  of  the  word  "  order; " 
second,  tliat  the  defendant  paid  the  note  before  assignment ;  third,  note  was  as- 
signed to  plaintiff  after  maturity,  etc. :  Held,  not  fatally  defective.  Sherman  v. 
RoUberg,  11  Cal.  38. 

138.  Where  a  promissory  note  is  signed  by  two  persons  in  the  same  manner, 
with  nothing  on  the  face  of  the  note  to  show  that  one  was  merely  a  surety,  he  can- 
not set  up  in  defense  that  he  was  such,  and  that  the  plaintiff  had  not  sued  in  due 
time,  and  had  ^iveu  no  notice  of  demand  and  protest.    Kriizer  v.  MiUa,  9  Cal.  21. 

139.  In  a  suit  on  a  note,  the  complaint  containing  the  note  or  a  copy,  a  denial 
of  indebtedness  is  no  denial  at  all.    Kinney  y,  Osborne,  14  Cal.  112. 

140.  Where,  in  an  action  on  a  lost  note,  a  verified  complaint  alleges  that  on  a 
particalar  day  the  note  in  question  was  made  by  defendant,  and  delivered  to  plaint- 
iff, an  answer  denying  the  making  and  delivery  of  the  note  on  the  day  mentioned 
is  insufficient.  Soch  denial  does  not  reach  the  substantial  matter  of  the  averment, 
and  only  raises  an  immaterial  issue  as  to  time.     Castro  v.  Wttmore,  16  Cal.  379. 

141.  \Vhere,  in  an  action  on  a  lost  note,  the  complaint,  verified,  alleges  the  loss, 
stating  particularly  the  circumstances  thereof,  an  answer  denying  that  the  note 
was  lost  as  alleged  does  not  put  in  issue  the  fact  of  loss,  which  is  the  gist  of  the 
averment,  but  only  the  circumstances  of  the  loss,  which  are  collateral  and  imma- 
terial.    Id. 

142.  Suit  on  a  promissory  note  made  by  defendants.  The  complaint,  not  veri- 
fied, set  out  the  note,  and  avers  assignment  tliereof  by  payee  to  plaintiff.  Answer, 
general  denial :  Hdd,  that  the  answer  does  not  admit,  but  denies  the  assignment, 
and  hence,  the  plaintiff  must  prove  it,  and  is  not  entitled  to  judgment  on  the  plead- 
ings.    Hastings  v.  DoUarhide,  18  Cal.  390. 

143.  In  defense  to  an  action  on  a  promissory  note,  it  is  not  sufficient  to  plead, 
in  general  terms,  want  of  consideration,  and  that  the  note  was  obtained  by  fraud ; 
the  answer  should  set  out  the  circumstances  under  which  the  note  was  given,  and 
point  out  the  facts  which  constitute  the  fraud.     Gushee  v.  Leavitt,  5  Cal.  160. 

144.  It  is  not  a  good  plea  to  allege  that  a  note  sued  on  is  the  property  of  another, 
and  not  of  the  plaintiff,  without  showing  some  substantial  matter  of  defense 
agunst  the  one  asserted  to  be  the  owner,  and  which  could  not  be  set  up  against  the 
plaintiff.    Id. 
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145.  In  an  action  on  a  promissory  note  by  a  special  indorsee  against  the  maker, 
the  plaintiff  mnst  prove  at  the  trial  the  genuineness  of  the  indorsements,  although 
the  defendant  has  not  denied  their  genuineness  under  oath.  Groffcm  ▼.  Ruckle,  1 
Cal.  158 — ^reconsidered  and  affirmed  in  Id.  193. 

146.  To  an  action  against  the  maker  of  a  promissory  note,  he  answered  that  the 
plaintiff,  with  other  creditors,  signed  a  composition  deed,  agreeing  to  exchange  the 
notes  they  held  against  the  defendant  for  other  extended  notes  to  be  drawn  by 
him;  and  it  appeared  on  the  trial  that  the  defendant  called  on  the  plaint- 
iff, and  offered  mm  the  new  notes  which  the  agreement  provided  for,  but  the 
plaintiff  refused  to  receive  them ;  but  that  he  had  not  the  new  notes  drawn  at  the 
time  of  the  ofler :  Hddf  insufficient.  To  complete  such  defense,  the  party  must 
plead  and  prove,  not  only  tender  of  the  new  notes,  but  also  aver  a  readiness  at 
all  times  to  perform  his  part  of  the  agreement ;  and  must  bring  the  new  notes  thus 
tendered  into  Court  on  tne  trial.     Warburg  v.  Wilcox^  7  Abb.  B.  336. 

147.  That  the  plaintiff  is  not  the  owner  and  holder  of  the  note  in  suit,  may  be 
proved  under  a  general  denial  of  a  complaint  which  alleges  that  he  is.  Hcdl  v. 
Wheder,  7  Abb.  R.  411. 

148.  An  accommodation  acceptor,  who  is  liable  merely  as  surety,  and  entitled  by 
subrogation,  may  set  up  a  demand  for  subrogation  in  his  answer.  BatJc  of  Toronto 
v.  Hunter,  4  Bosw.  646. 

149.  Corporations. — The  rule  which  requires  a  defendant  to  answer  posi- 
tively as  to  the  facts  alleged  in  a  verified  complaint,  which  are  presumptively 
withm  his  own  knowledge,  applies  to  municipal  corporations.  The  statute  makes 
no  distinction  between  the  rules  of  pleading  applicable  to  natnralpersons  and  those 
applicable  to  artificial  persons.    San  Francisco  Gas  Co,  v.  The  City,  9  Cal.  4.53. 

150.  There  may  exist  the  best  reasons  for  a  different  rule  of  pleading  when  a 
municipal  corporation  is  a  defendant ;  but  this  Court  can  make  no  distinction,  be- 
cause tne  Code  makes  none.  It  is  a  matter  for  the  Legislature,  and  not  for  the 
Court.    Id, 

151.  Divorce. — The  doctrine  of  reorimination,  or  compensatio  criminum,  ap- 
plicable in  suits  for  divorce,  and  the  several  offenses  which,  by  the  statute,  consti- 
tute grounds  of  divorce,  are  pleadable  in  bar  to  such  suits,  the  one  to  the  other, 
within  the  principle  of  the  doctrine.     Conant  v.  Oonantf  10  Cal.  249. 

152.  To  DC  an  absolute  bar,  the  conduct  of  the  plaintiff  must  be  such  as  to  con- 
stitute a  proper  basis  for  judicial  decree  against  her,  had  suit  been  instituted  by  the 
defendant.    Id. 

153.  In  an  application  by  the  wife  for  a  divorce,  on  the  ground  of  the  willful 
neglect  of  her  husband,  and  his  failure  to  provide  her  with  the  necessaries  of  life, 
for  the  period  of  t^ree  years,  the  residence  of  the  husband  with  the  wife  within  the 
three  years  is  no  answer  to  the  application,  where  it  appears  that  they  were  not 
living  together  at  the  commencement  of  the  suit.  Washtmrn  v.  Waskbumy  9  Cal. 
475. 

154.  In  an  action  for  divorce,  an  answer  setting  up  plaintiff's  adultery  as  a  de- 
fense need  not  allege  the  inhabitancy  of  the  parties,  or  either  of  them.  Lesener  t. 
Lesener,  31  Barb.  330;  11  Abbott's  Pr.  R.  485. 

155.  Ejjeotinoilt. — Where  a  complaint  for  the  possession  of  land  avers  de- 
fendants to  be  in  possession,  and  the  answer  does  not  deny,  but  affirmatively  shows 
it,  then,  even  if  the  allegation  of  possession  be  not  material,  and  therefore  not 
requiring  a  denial,  the  fact  of  possession  becomes  a  matter  of  admission  or  agree- 
ment between  the  parties,  as  an  independent  fact,  not  in  issue  by  the  pleadings, 
but  affecting  the  whole  case.    Powell  y.  OuUahan,  14  Cal.  114. 

156.  The  averments  of  possession  and  ouster,  in  this  case,  were*  held  to  be  in- 
sufficiently denied.    See  statement  of  facts.    Smith  v.  Doe,  15  Cal.  100. 

157.  A  defendant  in  ejectment,  entering  under  a  deed  executed  by  order  of  a 
Court  of  competent  jurisdiction,  enters  under  color  of  title.  He  is  not  a  nidced 
trespasser,  and  may  set  out  an  outstanding  title  in  a  third  person.  Gregory  v. 
Haynes,  13  Cal.  291. 

158.  In  an  action  of  ejectment,  where  the  complaint  alleges  possession  in  the 
defendant,  a  denial  in  the  answer  in  the  following  words  is  not  sufficient  to  put  at 
issue  the  question  of  possession :  "  Defendant  denies  that  he  has  unlawfully, 
wrongfully,  and  in  violation  of  the  plaintiff's  rights,  had  the  possession,"  etc. 
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This  denial  might  be  trae,  and  yet  the  defendant  be  in  possession.  The  defendant 
was  called  on  to  answer,  not  only  the  character  of  die  possession,  but  the  fact  of 
possession.    Burke  v.  Table  Mountain  Co.,  12  Cal.  403. 

159.  Where  plaintiff  had  possession  under  a  deed,  duly  recorded,  and  the  de- 
fendant having  entered  with  notice  of  and  in  subordination  to  plaintiff's  title,  can- 
not be  permitted  to  deny  it  in  an  action  of  ejectment.  Stephens  v.  Mansfidd,  1 1 
Cal.  363. 

160.  The  defense  arising  from  a  verbal  contract  for  the  sale  of  land,  accompanied 
with  acts  of  part  performance,  taking  the  contract  from  the  operation  of  the  statute, 
is  permissible,  under  our  system  of  practice,  to  an  action  of  ejectment  for  the  recov- 
ery of  the  premises.  The  only  effect  of  this  mode  of  asserting  the  rights  of  the 
defendants,  instead  of  filing  a  bill  in  equity,  is  to  require  the  Court  to  pass  upon 
the  questions  raised  by  the  answer  in  the  first  instance.  If,  upon  hearing  the  evi- 
dence, the  Court  should  determine  there  was  ground  for  reHef,  it  would  enjoin  the 
further  prosecution  of  the  action  with  its  decree  for  a  specific  performance ;  and, 
on  the  other  hand,  if  it  should  re^e  the  relief,  it  would  call  ta  jury  to  determine 
the  issue  upon  the  general  denial.    ArqueUo  v.  Edinger,  10  Cal.  150. 

161.  In  an  action  of  ejectment  to  recover  the  possession  of  land,  where  the  de- 
fendant simply  denied  the  allegation  of  the  complaint :  Held,  that  he  could  not 
introduce  in  evidence  a  copy  of  the  record  of  a  former  recovery.  Piercy  v.  Sabin, 
10  Cal.  22. 

162.  Under  our  system  of  practice,  equitable  defenses  may  be  interposed  to  the 
action  of  ejectment,  but  the  defendant  in  such  cases  becomes  an  actor  with  respect 
to  the  matter  presented  by  him,  and  his  answer  must  contain  all  the  essential  aver- 
ments of  a  bill  in  equity,  and  the  equitv  presented  must  be  of  such  a  character 
that  it  may  be  ripened  by  the  decree  of  the  Court  into  a  legal  right  to  the  premises, 
or  such  as  will  stop  the  plaintiff  in  the  prosecution  of  the  action.  Lestrade  v. 
Barth,  19  Cal.  660. 

163.  Foreolosnre. — ^Where  a  party  made  defendant  in  a  foreclosure  suit,  as 
claiming  some  interest  in  the  laud,  sets  up,  as  a  full  defense,  a  tax  title,  he  cannot 
object  afterward  that  equity  has  no  jurisdiction  over  tax  titles.  KeUof  v.  Abbott, 
13  Cal.  600. 

164.  In  a  foreclosure  suit  on  a  note  and  mortgage  of  the  homestead  executed 
by  husband  and  wife,  the  wife  alone  answered,  but  did  not  verify  her  answer.  On 
suit  brought  to  vacate  the  decree  rendered  in  the  foreclosure  suit,  the  wife  having 
been  served  with  process,  cannot  complain  that  her  answer  was  not  verified.  And 
her  failure,  by  excusable  negligence,  to  make  defense  to  the  foreclosure,  is  no 
ground  to  vacate  the  decree,  if  it  be  shown  that  in  fact  she  had  no  defense,  f^fdffsr 
T.  Ri^m,  13  Cal.  643. 

165.  Where  the  answer,  while  averring  that  the  deed  .was  a  conditional  deed, 
admits  that  the  money  was  received  by  defendant  on  the  understanding  that  if  the 
money  was  repaid  in  six  months,  with  interest,  plaintiff  was  to  reconvey,  and  does 
specifically  dcnv  that  the  money  was  loaned :  add,  that  it  virtually  admitted  the 
loan.    Zee  v.  Evans,  8  Cal.  424. 

166.  The  allegation  in  the  answer,  that  unless  the  money  was  returned  the  prop- 
erty should  remain  in  the  plaintiff,  does  not  change  the  nature  of  the  contract. 
Tlus  is  the  usual  form  of  a  mortgage.    Id, 

167.  Although  an  answer  denies  the  delivery  of  a  bond  and  mortgage,  still  their 
pofisession  by  plaintiff  is  evidence  of  delivery.    Blanhnan  v.  Valiejo,  15  Cal.  688. 

168.  fraud. — A  case  where  it  was  held  the  answer  sufficiently  presented  the 
question  of  fraud.    Lamotte  v.  Butler,  18  Cal.  32. 

169.  A  plaintiff's  recovery  cannot  be  barred  by  the  Statute  of  Frauds,  unless 
the  statute  be  pleaded.     Osborne  v.  Endicott,  6  Cal.  149. 

170.  Suit  on  note  for  the  purchase  of  land.  Answer  set  up  that  the  note  was 
given  for  the  land,  fencing  and  building  materials ;  that  plaintiff  falsely^  repre- 
sented that  there  was  building  material  for  building  a  bam ;  that  this  material  was 
fo  insufficient  in  quantity  that  it  cost  six  hundred  dollars  to  buy  more,  etc.  There 
were  some  avennents  as  to  the  rotten  condition  of  fences,  which  plaintiff  repre- 
sented to  be  good :  Held,  that  defendant,  having  taken  possession  under  the  con- 
tract, and  retaining  it,  cannot  set  up  representations,  fraudulent  or  otherwise,  as  to 
fences,  they  being,  in  this  case,  part  of  the  freehold.    Held,  further,  that  a  special 
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demurrer  bein^  put  in  to  the  answer,  it  sets  up  no  defense  sls  to  the  building  mate- 
rial, because  neither  quantity  nor  value  is  given.  Plaintiff  is  responsible,  not  for 
what  defendant  paid  for  lumber,  bat  for  the  value  of  lumber,  contracted  for,  and 
not  delivered,  and  this  at  the  time  of  contracting.    Kinney  v.  Osborne,  14  Cal.  112. 

171.  The  answer  is  also  fatally  defective,  in  not  charging  the  representations  to 
have  been  frandulentlv  made,  or  that  there  was  a  warranty  of  some  particular 
quantity  of  lumber.    Id. 

172.  The  mere  fact  that  a  vendor  of  land  was  aware  of  the  existence  of  a  judg- 
ment, which  was  an  incumbrance  on  the  land  at  the  time  of  his  sale,  and  failed  to 
inform  the  vendee  of  the  existence  of  such  judgment,  is  not  a  fraud  so  as  to  con- 
stitute a  defense  to  suit  on  a  note  for  the  purchase  money,  where  the  means  of  in- 
formation— ^to  wit,  the  county  records — ^wcre  equally  accessible  to  both  parties. 
In  such  case,  if  the  vendee  neglected  to  inform  himself,  he  is  guilty  of  negligence, 
and  cannot  set  up  his  ignorance  as  a  ground  of  fraud,  unless  by  deceit  or  misrep- 
resentation he  has  been  misled.     Ward  v.  PouJcoTd,  18  Cal.  391. 

173.  Rent. — Where  the  answer  of  the  defendant,  on  a  claim  for  rent  in  arrear, 
"  denies  that  he  is  indebted  to  said  plaintiff  in  manner  and  form  as  said  plaintiff 
has  above  thereof  complained  against  him,''  it  is  substantially  the  plea  of  nil  dAit 
at  common  law,  and  under  it  the  defendant  may  prove  an  eviction.  McLaren  v. 
Spalding,  2  Cal.  510. 

174.  An  averment  in  a  complaint  for  rent,  that  "  the  rent  was,  as  it  became  due, 
duly  demanded,"  is  put  at  issue  by  a  denial,  in  the  answer,  of  "each  and  every 
allegation  in  the  complaint,  wherein  and  whereby  the  defendant  is  charged  wito 
being  liable  for  any  rent  to  the  plaintiffs,  or  of  anv  sum  being  due  or  owing  from 
him  to  them.    Academy  of  Music  v.  Hackett,  2  Uift.  217. 

175.  Seplevin. — Where  the  complaint  in  replevin  averred  that  on  a  certain 
day  plaintiii  was  the  owner  and  in  possession  of  the  property,  and  that  its  value 
was  $1,000;  and  the  answer  denied  that  on  the  day  specified  the  "plaintiff  was 
the  owner  and  lawfully  in  possession,''  and  as  to  its  value,  averred  that  the  defend- 
ant has  no  knowledge,  etc.,  and  therefore  denies  that  it  is  worth  $1,000:  Held, 
that  the  answer  is  insufficient,  because  it  raises  an  immaterial  issue  as  to  time; 
and  as  to  the  possession  of  the  property,  that  it  amounts  merely  to  a  conclusion  of 
law.    Kuhland  v.  Sedgwick,  17  Cal.  123. 

176.  Statute  of  Limitations,  how  pleaded.— To  suit  on  an  account, 

defendant  averred  that  "each  and  every  item  of  said  account,  prior  to  the  tenth 
day  of  March,  1859,  is  barred  bv  time ;  and  he  pleads  and  relies  upon  the  statute 
of  the  State  of  California,  entitled  '  An  Act  defining  the  time  of  commencing 
Civil  Actions,'  approved  April  22d,  1850,  in  bar  of  an  averment  of  a  conclusion 
of  law  :"  Held,  that  a  plea  of  the  Statute  of  Limitations  must  aver  the  facts 
which  bring  the  demand  within  the  operation  of  the  statute — as  that  the  alleged 
cause  of  action  has  not  accrued  within  certain  designated  years  previous  to  filing 
the  complaint.     Cauljidd  v.  Sanders,  17  Cal.  569. 

1 77.  Statutes  of  Limitation  do  not  act  retrospectively ;  they  do  not  begin  to  run 
until  they  are  passed,  and  consequently  cannot  be  pleaded  until  the  period  fixed 
by  them  has  fully  run  since  their  passage.    Nelson  v.  Nelson,  6  Cal.  430. 

178.  When  the  pica  of  the  statute  is  claimed  as  a  mere  legal  right,  it  must  be 
pleaded  in  the  first  instance,  and  has  no  day  of  grace  thereafter.  Cook  v.  Spears, 
2  Cal.  409. 

179.  The  Statute  of  Limitations  regarded  as  a  meritorious  defense  when  invoked 
by  executors  and  other  persons  entirely  ignorant  of  tlie  facts.  Tracy  v.  Suydam, 
30  Barb.  110. 

180.  Trespass. — In  an  action  of  trespass,  where  there  is  no  specific  denial  of 
the  amount  or  damage  alleged  in  the  complaint,  althoagh  the  alleged  cause  of 
damage  is  specially  travcrs^,  it  is  doubtful  whether  such  answer  amounts  to  a 
denial  of  the  damage.    Rowe  v.  Bradley,  12  Cal.  226. 

181.  In  an  action  for  a  trespass  upon  land,  alleged  by  the  complaint  to  be  in  the 
possession  of  the  plaintiff  at  the  time  of  the  unlawful  entry  thereon  by  the  defend- 
ants, it  is  not  a  sufficient  traverse  of  the  allegation  of  possession  for  the  defendants 
to  aver,  in  their  answer,  that  to  the  best  of  their  information  and  belief  they  did 
not  commit  the  grievance  upon  any  land  in  the  lawful  possession  of  plaintiff. 
McCormick  v.  Ikuly,  10  Cal.  230. 
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182.  Undertakinflts  and  sealed  inatruments.— The  defect  in  the 

approval  of  a  Sheriff's  oond  cannot  be  set  up  as  a  defense  in  an  action  on  said 
bond  against  the  sureties.  The  object  of  the  law  in  reqnirinff  the  approval,  is  to 
insure  greater  security  to  the  public,  and  it  does  not  lie  in  the  obligors  to  object 
that  their  bond  was  accepted  without  proper  examination  into  its  sufficiency  bj 
the  officers  of  the  law.    Alderson  v.  Bell  and  Wife,  9  Cal.  315. 

183.  But,  conceding  that  there  is  a  necessary  discrepancy  between  the  condition 
and  the  penal  portion  of  the  bond,  it  cannot  be  set  up  by  the  obligors,  as  the  bond 
would  be  single,  and,  in  a  suit  thereon,  the  plaintiff  would  be  entitled  to  the  full 

amount.     Svfoin  v.  Graves,  8  Cal.  549. 

184.  The  intent  of  the  statute  is  fiilly  carried  out  by  excluding  parol  testimony 
to  contradict  a  deed ;  but  where  parties  admit  the  real  facts  of  the  transaction  in 
their  pleadings,  these  admissions  are  to  be  taken  as  modifications  of  the  instrument. 

Lee  Y.  Evans,  8  Cal.  424. 

185.  The  law  imports  a  consideration  to  a  sealed  instrument  from  its  seal.  At 
common  law,  a  want  of  consideration  could  not  be  pleaded  to  a  suit  on  a  sealed 
instrument,  the  presumption  of  a  consideration  being  absolute  and  conclusive. 
The  statute  of  this  State  has  not  altered  the  presumption  of  a  consideration  wMch 
still  accompanies  the  instrument,  but  only  modified  the  rule  so  fiur  as  to  allow  it 

to  be  rebutted  in  the  answer.    McCarty  v.  Beach,  10  Cal.  461. 

186.  Where  an  answer  contains  an  allegation  of  alteration  in  an  instrument,  it 
must  state  that  such  alteration  was  made  with  the  knowledge  or  consent,  or  by  the 

authority  of  the  plaintiff.    Humphreys  v.  Crane,  5  Cal.  173. 

187.  Miacellaneoua  matters.— The  intention  of  the  Code  is  to  adopt  the 
true  and  just  rule,  that  the  defendant  must  either  deny  the  facts  as  alleged,  or  con- 
fess and  avoid  them.    Piercy  v.  Sabin,  10  Cal.  22. 

188.  Under  section  forty-six  of  the  Code,  there  are  only  two  classes  of  defense 
allowed.  The  first  consists  of  a  simple  denial ;  and  the  second,  of  the  alle^tion 
of  new  affirmative  matter.  And  as  the  Code  has  abolished  all  distinctions  m  the 
forms  of  action,  and  requires  only  a  simple  statement  of  ^e  facts  constituting  the 
cause  of  action  or  defense,  these  two  classes  of  defense  must  be  the  same  in  all 
cases.     Id. 

189.  The  defense,  that  the  defendant  acted  by  advice  of  counsel,  must  show  that 
such  advice  was  given  upon  a  full  and  fair  statement  of  the  facts.    Bliss  v.  Wy- 

num,  7  Cal.  257. 

190.  When  the  defendants  employed  the  plaintiff  to  superinted  the  erection  of  a 
building,  of  which  he  was  one  of  the  contractors,  they  cannot  plead  that  it  is 
against  public  policy  that  he  should  occupy  two  positions,  of  which  the  interests 
were  in  conflict,  in  defense  of  an  action  brought  by  him  for  services  as  superin^ 

tendent.     Shaw  v.  Andrews  {f  Hiller,  9  Cal.  73. 

191.  An  answer  is  fatally  defective  if  it  does  not  deny  any  of  the  material  all^ 
ntions  of  a  verified  complaint,  either  positively  or  according  to  information  aa& 
belief;  the  only  forms  in  which  the  allegations  of  a  verified  complaint  can  be  coif- 
tiDverted  so  as  to  raise  an  issue.    A  denial  in  any  other  form  is  unknown  to  our- 
syatem  or  practice,  and  cannot  have  any  legal  effect.    San  Francisco  Gas  Co,  v.. 

The  City,  9  Cal.  453. 

192.  When  a  complaint  alle^  that  the  plaintiff  was  in  quiet  and  peaceable  pos- 
lion  of  premises,  and  was  dispossessed  by  the  defendants,  by  foree  or  under  an 


illegal  order  made  by  an  officer  having  no  jurisdiction,  the  answer  should  take 
issDc  directly  upon  the  allegations  of  the  complaint,  or  confessing  them,  should 
state,  distinctly  and  positively,  new  matter  sufficient  to  avoid  &m.  Ladd  v. 
Sterenaon,  1  Cal.  18. 

193.  It  is  irregular  to  entertain  an  ex  parte  motion  to  take  the  defendant's  an- 
swer off  the  files,  without  proof  that  a  coppr  of  the  affidavit  on  which  the  motion 
is  fonnded,  together  with  notice  of  the  motion,  has  been  served  on  the  defendant's 
attorney  a  reasonable  time  before  making  the  motion.    Stevens  v.  Ross,  1  Cal.  94. 

194.  A  defendant  should  set  forth  the  true  nature  of  his  defense  in  his  answer, 
and  in  case  he  does  not,  should  not  be  permitted  to  insist  upon  it.  Walton  v.  Min- 
ium, 1  Cal.  362. 

195.  A  plea  professing  to  answer  the  whole  complaint,  but  in  fact  only  answer- 
ing one  of  the  two  counts,  is  bad.  This  was  the  rule  at  common  law,  and  it  ap- 
plies under  our  system.     Wallace  v.  Bear  River  W,  and  M,  Co.,  18  Cal.  461. 
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196.  An  answer  filed  without  leave  of  Court  after  the  time  for  answering  has 
expired,  but  before  default  has  been  entered,  is  not  a  nullity ;  but  at  most,  an  irreg- 
ularity.    Bowers  v.  Dickersonf  18  Cal.  420. 

197.  In  a  verified  answer,  an  evasion  of  the  controlling  fact  in  issue  is  a  strong 
circumstance  against  the  ddendant.    Baker  v.  Baker ^  13  Cal.  87. 

§  47.  Counter  claim. 

[I860.]  The  counter  claim  mentioned  in  the  last  section  diall 
be  one  existing  in  favor  of  the  defendant  or  plaintiff,  and  against 
a  plaintiff  or  defendant  between  whom  a  several  judgment  might 
be  had  in  the  action,  and  arising  out  of  one  of  the  following  causes 
of  actioh : 

1st.  A  cause  of  action  arising  out  of  the  transaction  set  forth  in 
the  complaint  or  answer,  as  the  foundation  of  the  plaintiff's  claim, 
or  defendant's  defense,  or  connected  with  the  subject  of  the  action. 

2d.  In  an  action  arising  upon  contract,  any  other  cause  of  action 
arising  also  upon  contract,  and  existing  at  the  commencement  of 
the  action. 

N.  Y.  Code,  S  150, 

1.  Set-off  at  law. — To  authorize  a  set-oflT  at  law,  the  debts  must  be  between 
the  parties  in  their  own  rights,  and  must  be  of  the  same  kind  and  quality,  and  be 
clearly  ascertained  or  liquidated;  they  must  be  certain  and  determined  debts. 
Naglee  v.  PcUmer,  7  Cal.  548. 

2.  Set-off  in  equity. — The  mere  existence  of  cross  demands  will  not  justify 
a  set-off  in  a  Court  of  chancery ;  there  must  be  some  peculiar  circumstances, 
based  upon  equitable  grounds,  to  warrant  the  Court  in  interfering.    Id,  546. 

3.  A  Court  of  equity  upon  bill  filed,  will  compel  an  equitable  set-off  when  the 
parties  have  mutual  demands  against  each  other,  which  are  so  situated. that  it  is 
impossible  for  the  party  claiming  a  set-off  to  obtain  satisfaction  of  his  claim  by  an 
ordinary  suit  at  law  or  in  equity.    Rtuael  v.  Comvay,  1 1  Cal.  93. 

4.  Equity  will  not  set-off  the  claim  of  in  individual  creditor  of  one  joint  owner 
of  a  judgment  against  the  judgment;  and  if  the  judgment  be  partnership  assets, 
the  individual  creditor  has  no  claim  to  any  part  of  it  until  adjustment  of  the  firm 
Jiccounts.     Collins  v.  Butler,  14  Cal.  227. 

:5.  In  an  action  by  the  owner  of  the  equity  of  redemption  to  restrain  the  mort- 
•gagee's  tbrcclosure  and  redeem  the  premises,  the  defendant  cannot  set  up  as  a 
counter  claim  an  agreement  between  the  parties,  by  which  the  plaintiff  had  agreed 
to  sell  the  premises  to  the  defendant  on  certain  conditions,  and  demand,  as  affirm- 
ative relief,  specific  performance  thereof.  Neither  such  contract,  nor  the  cause  of 
action  upon  it,  arises  in  any  respect  out  of  the  mortgage,  or  out  of  the  proceed- 
ings of  the  defendant  to  foreclose  it.  It  is  a  distinct  transaction,  and  neither  of 
the  two  causes  of  action  has  any  dependence  upon  or  arises  out  of  the  other.  The 
Code,  in  allowing  counter  claim  in  actions  of  this  character,  has  adopted  substan- 
tially the  rule  in  regard  to  filing  cross  bills  in  cliancery.  The  cross  bill  could  only 
relate  to  matter  touching  the  matters  in  the  original  bill.  (2  Barb.  Ch.  Pr.  127.) 
It  could  not  embrace  new  and  distinct  matter  not  embraced  in  the  original  bill ; 
and  if  it  did,  no  decree  could  be  founded  upon  such  new  matter.  GalUuin  v.  Er- 
win,  Hopkins,  48 ;  8  Cowen,  367 ;  Bums  v.  Nevins,  27  Barb.  493. 

6.  In  aotions  on  contracts. — ^Plaintiff  sues  for  balance  due  on  a  contract 
for  erecting  a  building,  and  a  small  sum  for  extra  work.  Defendant  seeks  to  ofiset 
a  claim  for  two  and  one-third  months'  rent  lost  by  him,  because  of  the  neglect  of 
plaintiff  to  finish  the  building  within  the  time  specified  in  tlie  contract,  d^ndant 
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luring  at  the  date  of  the  contract  leased  the  bailding  to  reflponBihle  tenants,  the 
lease  to  take  effect  from  the  time  named  in  the  contract  for  its  completion :  lldd, 
that  defendant  cannot  offset  his  rents,  because  the  circumstances  show  that  the  con- 
tract was  modified  by  the  parties  as  to  the  time  for  the  completion  of  the  building. 
McGinley  v.  ffardyy  18  Cal.  115. 

7.  In  an  action  arising  on  contract,  the  answer  set  up  that  before  the  commence- 
ment of  the  action  the  parties  submitted  the  matters  m  controversy  to  arbitration 
under  bonds,  and  that  pending  tlie  hearing  the  plaintiff  revoked  the  submission, 
and  sought  to  recover  the  damages  on  the  revocation  as  a  counter  claim :  Held, 
that  the  counter  claim  was  a  proper  one.  Both  demands  were  on  contract,  and 
existed  at  the  commencement  of  the  suit.  (13  How.  Pr.  249;  12  Id.  811 ;  16  Id. 
244  ;  2  Kern.  156.)     Curtis  v.  Barnes,  30  Barb.  225. 

8.  Where  a  negotiable  promissory  note,  not  vet  due,  is  taken  bona  fide  as  collat- 
eral security  for  a  preexisting  debt,  it  is  not  subject  to  any  defense  existing  at  the 
date  of  the  assignment  between  the  parties.    Payne  v.  BensUy,  8  Cal.  260. 

9.  Actions  and  counter  claims  sounding  in  tort.  —  A  demand 

for  conversion  of  personal  property  cannot  be  made  a  counter  claim  in  an  action 
for  rent.    4  E.  D.  Smith,  34 ;  McKensie  v.  Farrel,  4  Bosw.  192. 

10.  When  the  complaint  is  for  a  conversion,  a  demand  against  the  plaintiff  on  a 
cause  of  action  not  connected  with  the  same  transaction  cannot  be  set  up  as  a 
counter  claim.  The  fact  that  the  summons  in  the  action  is  in  a  form  suited  to  an 
action  on  contract,  instead  of  an  action  for  a  wrong,  does  not  qualify  the  nature 
of  the  action.     Chambers  v.  Lewis,  11  Abbott,  210. 

11.  In  an  action  in  the  nature  of  trover,  by  a  plaintiff  who  has  indorsed  notes 
or  bills  of  exchange,  brought  to  recover  the  value  thereof  from  a  defendant,  in 
whose  possession  tney  are,  and  who  claims  title  thereto  through  the  plaintiff's  in- 
dorsement, it  is  competent  for  the  defendant  to  set  up  title  in  himself,  demand  of 
payment,  protest  and  notice,  and  ask  by  way  of  counter  claim  a  judgment  against 
the  plaintiff  as  indorser.    Xenia  Branch  Bank  v.  Lee,  7  Abbott,  872. 

12.  Where  a  counter  claim  is  alleged  in  the  answer  as  a  tort,  there  can  be  no  re- 
coverv  upon  it  as  upon  contract.  Mayor,  etc.,  of  New  York  v.  Parker  Vein  Steam- 
ship  Co.,  12  Abbott,  300. 

13.  Wrongful  acts  on  the  part  of  a  landlord,  not  merely  a  breach  of  the  contract 
of  leasing,  but  wrongful  independent  of  his  obligations  under  that — e.  g.,  injuries 
to  the  tenant's  property  on  the  premises,  and  to  tne  possession,  committed  not  un- 
der a  claim  of  right— cannot  be  set  up  as  a  counter  claim  by  the  tenant  in  an 
action  against  him  for  the  rent.    Edgerton  v.  Page,  10  Abbott,  119. 

14.  In  an  action  on  a  bond  for  rent  upon  a  lease,  the  defendants  cannot  set  up 
as  a  counter  claim  a  demand  against  the  plaintiff  for  removing  fh)m  the  demised 
premises  fixtures  placed  there  by  the  tenlkint,  one  of  the  defendants,  but  which  the 
lease  did  not  in  terms  give  the  right  to  place  there  or  the  privilege  to  remove. 
Such  a  demand  does  not  arise  out  of  the  contract  or  transaction  which  is  the 
foundation  of  the  plaintiff's  demand.  Mayor,  etc.,  of  New  York  v.  Parlor  Vein 
Steamship  Co.,  12  Abbott,  300. 

15.  In  an  action  against  a  jeweler  for  damages  in  using  base  metal  in  the  manu- 
ftcture  for  the  plaintiff  of  articles  for  which  the  plaintiff  furnished  pure  metal,  the 
defendant  is  entitled  to  recoup  from  the  value  of  the  pure  metal,  and  the  sum  paid 
him  for  his  services,  the  value  of  the  articles  as  manufactured,  which  were  re- 
tained by  the  plaintiff.    Harris  v.  Bernard,  4  £.  D.  Smith,  195. 

16.  In  an  action  by  the  assignee  of  a  partner  against  his  copartners,  for  a  balance 
due  on  a  partnership  accounting,  the  defendants  cannot  set  up  as  a  counter  claim 
any  injury  caused  to  them  by  the  fraud  of  the  plaintiff's  assignor,  in  a  matter  un- 
connected with  the  partnership  affairs.  Such  a  cause  of  action  is  not  one  existing 
against  the  plaintiff.     Boyd  v.  Foot,  5  Bosw.  110. 

17.  A  and  B  were  common  carriers.  A  between  New  York  and  Oswego,  and 
B  between  Oswego  and  Cleveland.  By  agreement  all  through,  business  was 
divided  between  them  in  a  fixed  proportion.  Some  goods  having  been  shipped  for 
Cleveland  in  charge  of  A  at  New  York,  B  received  them  at  Oswego,  paid  A  his 
share  of  the  freight,  and  delivered  them  at  Cleveland  under  a  bill  of  lading  charg- 
ing them  with  the  entire  freight.  The  owner  accepted  them  under  this  bill  of  lad- 
ing, but  refused  to  pay  freight.  In  an  action  brought  by  B  for  the  freight  against 
the  owner :  Held,  1st,  that  B  was  entitled  to  the  whole  freight  under  the  bill  of 
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lading ;  2d,  that  A  need  not  be  joined  as  a  plaintiff;  Sd,  that  a  demand  against  A 
for  injuries  to  other  goods  carried  by  him  coald  not  be  set  up  as  a  counter  claim 
in  such  action ;  4th,  that  it  might  Have  been  set  up  as  such  if  A  had  been  the 
plaintiff.     Merrick  v.  Gordon,  20  N.  Y.  j[6  Smith)  93. 

18.  That  the  pendency  of  an  action  tor  damages  is  no  bar  to  the  setting  up  of 
those  damages  as  a  counter  claim  in  a  suit  afterwards  brought  against  the  plaintiff. 
3  Sandf.  743 ;  15  How.  236 ;  6  Duer,  697 ;   Wiltsie  v.  Northam,  3  Bosw.  162. 

19.  Gk>od8  sold  and  delivered. — In  an  action  for  the  price  of  goods  sold 
and  delivered,  there  being  a  warranty  as  to  the  quality  of  the  goods,  the  breach  of 
the^warranty  may  be  relied  on  in  defense  by  way  of  recoupment  to  mitigate  the 
amount  recovered ;  but  it  is  not  available  as  a  complete  defense  to  the  action.  Earl 
V.  BuU,  15  Cal.  425. 

20.  An  accommodation  indorser  who,  without  consideration,  becomes  by  indorse- 
ment a  surety  for  the  payment  of  the  price  of  goods  sold  to  the  maker  of  the  note, 
cannot  set  up  as  a  defense  or  counter  claim  that  the  goods  were  warranted  to  the 
vendee,  and  that  the  warranty  was  broken.     Gillespie  y.  Torrance^  7  Abbott,  462. 

21.  Judgments. — ^Whon  judgments  in  difierent  Courts  are  to  be  set  off,  the 
moving  party  must  go  into  the  Court  in  which  the  judgment  against  himself  was 
recovered.    Russell  v.  Conway ,  11  Cal.  101. 

22.  Where  two  persons  sue  as  partners  in  possession  for  a  trespass  on  firm  prop- 
erty, the  judgment  in  their  favor  is  firm  assets,  and  the  defendant  in  such  case  can- 
not afterwards,  in  equity,  enjoin  the  collection  of  the  judgment  and  set  off  against 
it  a  claim  against  one  of  the  partners,  on  the  ground  that  in  fact  this  partner  was 
the  sole  owner  of  the  i)roperty,  and  alone  entitled  to  the  damages.  The  judgment 
is  conclusive  as  to  the  joint  ownership.     Collins  v.  Butler,  14  Cal.  227. 

23.  Plaintiff  recovered  judgment  against  defendant  for  seizing,  as  Sheriff,  under 
execution,  certain  exempt  property.  Defendant  then  procured  an  assignment  to 
him  of  the  judgment  on  which  the  execution  issued,  and  moved  the  Court  to  set 
off  this  latter  judgment  against  the  former :  Held,  that  the  motion  was  properly 
denied ;  that  defendant  h«ing  sued  as  a  wrongdoer,  the  judgment  of  plaintiff  for 
the  value  of  the  property  must,  as  between  plamtiff  and  defendant,  be  regarded  as 
standing  in  place  of  the  property ;  and  that  if  defendant  were  allowed  in  this  way 
to  take  advantage  of  his  own  wrong,  he  would  practically  defeat  the  purpose  of 
the  Exemption  liaw.    Beckman  v.  manlove,  18  Cal.  388. 

24.  A  Justice's  judgment  may  be  used  as  a  counter  claim  in  an  action,  although 
such  action  is  brought  in  the  same  county,  within  five  years  after  the  rendition  of 
the  judgment.     Clark  v.  Story,  29  Barb.  295. 

25.  Lien  as  matter  of  defense. — In  an  action  for  chattels,  the  defendant 
cannot  set  up  as  a  counter  claim  a  demand  against  the  plaintiff,  by  virtue  of  which 
he  claims  a  lien  upon  the  chattels.  The  lien  is  matter  of  defense,  but  the  defend- 
ant cannot  have  affirmatiye  relief  upon  it  in  the  action.  Gottler  v.  Babcock,  Abb. 
Pr.  R.  (note;  392. 

26.  In  an  action  by  receiver  to  reach  things  in  action  of  the  debtor  held  by  the 
defendant,  the  answer  denied  the  plaintiff  s  right  thereto,  because  there  were 
moneys  due  the  defendant  for  which  he  held  such  assets  as  security :  Held,  that 
this  did  not  constitute  a  counter  claim,  and  the  fact  that  die  plaintiff  did  not  reply 
to  the  answer,  did  not  entitle  the  defendant  to  the  allowance  of  the  claims  against 
the  debtor  which  he  had  set  up  in  the  answer.  Tyler  y.  Whitnof,  12  Abb.  Pr.  R. 
465. 

27.  In  an  action  to  recover  possession  of  a  pension  certificate  issued  to  the 
plaintiff,  it  is  no  defense,  either  legal  or  equitable,  that  the  plaintiff  left  such  certifi- 
cate with  the  defendants  as  security  for  goods  thereafter  sold  and  delivered  by  them 
to  him,  relying  on  such  security,  and  that  there  is  a  balance  due  to  them  for  such 
goods.  Such  fiftcts  do  not  create  a  lien  in  defendants'  favor  upon  the  certificate, 
nor  constitute  a  right  to  any  relief  in  the  action,  and  therefore  do  not  constitute  a 
defense  or  counter  claim  as  defined  by  the  Code.  Moffat  v.  Van  Daren,  4  Bosw. 
609. 

28.  In  an  action  to  recover  possession  of  personal  property  delivered  to  defend- 
ant under  a  contract,  defendant  may  set  up,  as  a  counter  claim,  a  lien  arising  in 
his  favor  bv  virtue  of  the  same  contract.  There  is  no  reason  why,  in  an  action  for 
the  possession  of  personal  property,  all  the  claims  of  either  party  against  the  otlier. 
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aririn^  out  of  the  transaction  set  forth  in  the  complaint,  may  not  be  determined, 
as  well  as  in  an  action  technically  on  contract.  Broum  y.  Buckingham,  1 1  Abb. 
Vf,  R.  387. 

S9.  Joint  and  several  claims. — ^A  joint  claim  hj  two  persons  cannot  be 
pleaded  as  a  counter  claim  by  one  defendant,  but  he  may  amend,  and  allege  that 
the  whole  interest  therein  had  been  transferred  to  him.  Steams  v.  Martin,  4  Cal. 
229. 

30.  Demands  being  joint  and  seyeral,  are  not,  strictly  speaking,  due  in  the  same 
light,  yet  if  the  legal  and  equitable  liabilities  on  claims  of  money  become  yested  in 
or  may  be  uin?ed  against  one,  they  may  be  set  off  against  separate  demands,  and 
vice  vena,    Sussell  v.  Conway,  11  Cal.  101. 

31.  A  set-off  cannot  be  pleaded  by  one  of  seyeral  defendants  sued  on  joint  lia- 
bility.    CoOinM  y.  Butkr,  14  Cal.  223. 

32.  An  assignee  cannot  set  up  counter  claim,  when*— That  a 

counter  claim  cannot  be  set  up  in  an  action  by  an  assignee,  when  it  shows  a  cause 
of  action  against  the  assignor  only.  (4  Duer,  285  ;  3  Kern.  248 ;  2  Duer,  639  ; 
3  Sandf.  743 ;  15  How.  Pr.  236 ;  6  Duer,  697.)     WUstie  y.  Northam,  3  Bosw.  162. 

33.  Suit  by  Assif^ee,  defense  to. — Any  matter  may  be  set  off  in  an  ac- 
tion brought  b^  an  assignee  for  the  benefit  of  creditors,  which  might  have  been  set 
off  had  the  action  been  brought  by  the  assignor.  The  assignee  is  not  a  bona  Jide 
purchaser.     (Disapproving  of  2  Duer,  78.^    Maaa  y.  Goodman,  2  Hilt.  275. 

34.  Factors,  suit  against. — When  partners  are  sued  as  fieu^rs,  it  is  not 
necessary  for  them  to  set  forth,  in  their  answer,  their  claim  for  disbursements,  com- 
missions, «tc.,  by  way  of  set-off.    Lubert  y.  Chauoiteau,  3  Cal.  463. 

35.  A  counter  claim,  general  rules.— A  counter  chiim,  when  estab- 
lished, must  in  some  way  quality  or  must  defeat  the  judgment  to  which  a  plaintiff 
is  otherwise  entitled.  In  a  foreclosure  suit,  a  defendant  who  is  personally  liable 
for  the  debt,  or  whose  land  is  bound  by  the  lien,  may  properly  introduce  an  off- 
set to  reduce  or  extinguish  the  claim.  But  where  his  personal  liability  is  not  in 
question,  and  where  he  disclaims  all  interest  in  the  mortgaged  premises,  he  cannot 
demand  a  judgment  against  the  plaintiff  on  a  note,  a  lx>nd,  or  a  covenant.  Na- 
tional Fire  Insurance  Co.  v.  McKay,  21  N.  Y.  (7  Smith)  191. 

36.  The  only  demands  which  defendant  can  set  up  as  a  counter  claim  are  de- 
mands against  the  pUiintiff.  Duncan  y.  Stanton,  30  Barb.  533 ;  and  see  Cumings 
y.  Morris,  3  Bosw.  560. 

37.  In  order  to  sustain  a  counter  claim,  the  right  of  the  plaintiff  to  claim,  and 
the  right  of  the  defendant  to  counter  claim,  must  be  reciprocal.  Mayor,  etc,,  ofN. 
Y.  y.  Parker  Vein  Steamship  Co,,  12  Abb.  Pr.  R.  300. 

38.  A  counter  claim  must  have  belonged  to  defendant  at  the  commencement  ot 
die  action.     Chambers  v.  Lewis,  U  Abb.  Pr.  B.  210. 

39.  A  debtor  may  purchase  cross  demands,  when.— A  debtor  has 

a  right  to  purchase  cross  demands  against  a  partnership,  and  to  set  them  up  as  a 
defense  to  a  debt  due  by  him  to  a  partnership.    Naglee  y.  Minium,  8  Cal.  ^0. 

40.  When  and  how  pleaded. — Under  the  plea  of  general  issue,  evidence 
of  a  counter  claim  is  not  aomissiblc,  but  should  be  especiuly  pleaded.  Hicks  y. 
Chreen,  9  Cal.  75. 

41.  Though  certain  defenses,  by  way  of  setoff,  are  pleaded  in  the  answer  in  a 
very  informal  and  inartificial  manner,  still,  if  the  facts,  showine  that  they  consti- 
tute valid  claims  against  the  plaintiff,  are  sufficiently  stated,  the  defenses  ought 
not  to  be  stricken  out.  See  facts.  Wailaee  v.  Bear  River  Water  4r  Mining  Co.,  18 
Ctl.  461. 

42.  To  entitle  a  defendant  to  set  off  a  claim  against  the  demand  of  the  plaintiff, 
lie  must  set  forth  in  his  answer  the  nature  of  the  claim  which  he  intends  to  set  off, 
and  when  this  was  not  done :  Hdd,  that  the  Court  below  properly  rejected  evi- 
dence of  the  claim  proposed  to  be  set  off.    Bemar  v.  Mullet,  1  Cal.  368. 

43.  Damages  which  do  not  legally  result  fh>m  the  breach  of  the  contract,  can- 
not be  recovered,  unless  they  are  specially  claimed  and  set  forth  in  the  pleading ; 
thus,  damages  sustained  by  a  vendee  of  goods  by  reason  of  his  inability  to  comply 
with  a  contiact  made  by  him  with  a  third  person,  do  not  legally  result  from  a 
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breach  of  the  contract  of  his  rendor  to  deliver  the  goods  to  him ;  and,  in  an  action 
by  his  vendor  against  him,  cannot  be  recouped  from  the  plaintiff's  claim,  unless 
snch  damages  are  specially  alleged  ^and  set  forth  in  an  answer.  Cole  v.  Swanston, 
1  Cal.  51. 

44.  In  such  a  case,  where  the  prayer  of  the  bill  is,  that  the  iudgment  against  the 
property  of  the  plaintiff  may  be  satisfied,  upon  his  crediting  the  judgment  obtained 
Dy  him  against  the  defendant  in  another  Court,  the  application  for  setoff  must  be 
made  in  tlie  Court  in  which  the  judgment  adverse  to  the  plaintiff  was  entered — that 
Court  having  control  over  that  judgment,  and  the  plaintiff  having  tlie  power  to 
credit  or  satisfy  the  judgment  held  by  him  against  tne  defendant.  RuaseU  v.  Qm- 
iray,  II  Cal.  93. 

45.  A  counter  claim  must  exist  in  favor  of  defendant,  and  against  the  plaintiff, 
at  the  time  the  action  was  commenced ;  and  an  answer  alleging  that  plaintiff  is  in- 
debted, etc.,  and  that  the  sum  claimed  is  now  due,  etc.,  is  bad  on  demurrer.  Rice 
V.  O'Connor,  10  Abb.  Pr.  R.  362.  " 

.  46.  A  counter  claim  must  state  facts  sufficient  to  constitute  a  cause  of  action 
a^nst  the  plaintiff,  and  must  be  judged  by  the  same  rules  as  a  complaint.  Afer- 
ntta  V.  Afillardy  5  Bosw.  645. 

47.  But  it  is  not  enough  to  aver  that  the  alleged  counter  claim  arose  out  of  the 
transaction  set  forth  in  the  complaint.  The  facts  which  show  this  to  be  so  must 
be  averred.     So  held,  on  demurrer.    Brown  v.  Buckingham,  1 1  Abb.  Pr.  B.  387. 

§  48.  Cross  demands. 

When  cross  demands  have  existed  between  persons,  under  such 
circumstances,  that  if  one  had  brought  an  action  against  the  other, 
a  counter  claim  could  have  been  set  up,  neither  shall  be  deprived 
of  the  benefit  thereof,  by  the  assignment  or  death  of  the  other ; 
but  the  two  demands  shall  be  deemed  compensated,  so  far  as  they 
equal  each  other. 

§  49.  Several  defenses. 

The  defendant  may  set  forth  by  answer  aa  many  defenses  and 

counter  claims  aj9  he  may  have.     They  shall  each  be  separately 

stated,  and  the  several  defenses  shall  refer  to  the  causes  of  action 

which  they  are  intended  to  answer,  in  a  manner  by  which  they  may 

be  intelligibly  distinguished. 
N.  y.  Code,  §  150. 

'  1 .  If  inconsistent  defenses  be  set  up,  the  defect  must  be  reached  by  motion  to 
strike  out,  or  in  some  cases  by  demurrer.  And  if  no  objection  be  taken  to  the  an- 
swer on  this  ground,  defendant,  on  the  trial,  may  rely  on  any  of  his  defenses  as 
under  the  old  system.    Klink  v.  Cohen,  13  Cal.  623. 

§  50.  Demurrer  to  answer,  and  sham  and  irrelevafU  defenses. 

[n1854,  1860, 1862.]  When  the  answer  contains  new  matter,  j'' 
the  plaintiff  may,  within  the  number  of  days  in  which  the  defend-  «« 
ant  is  by  the  summons  required  to  answer,  said  days  to  be  com-  ^ 
puted  from  the  time  of  the  service  on  the  plaintiff  of  a  copy  of  such  |^ 
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answer,  demur  to  the  same  for  insufficiency,  stating  in  his  demurrer 
the  grounds  thereof;  and  he  may  also,  within  the  same  time,  demur 
to  one  or  more  defenses  set  up  in  the  answer ;  sham  and  irrelevant 
answers  and  defenses,  and  so  much  of  any  answer  as  may  be  irrel- 
evant, redundant  and  immaterial,  may  be  stricken  out  on  motion, 
and  upon  such  terms  as  the  Court  in  its  discretion  may  impose. 

N.  Y.  Code,  §  152. 

1.  Irrelevant*  redundant  and  immaterial  allegations  in  an- 
swers.— An  unessential,  or  what  is  the  same  thing,  an  immaterial  allegation,  is 
one  which  can  be  stricken  from  the  pleading  without  leaving  it  insufficient,  and 
need  not  be  proved  or  disproved.  Whether  an  allegation  be  material,  maj  be  de- 
termined by  the  question — "  Can  it  be  made  the  subject  of  a  material  issue  V*  In 
other  words,  "  If  it  be  denied,  will  the  failure  to  prove  it  decide  the  case  in  whole 
or  in  part  ?"    If  it  wiU  not,  then  the  fact  idleged  is  not  material.     Green  v.  Pcd- 

Aer,  15  Cal.  411. 

2.  In  an  action  for  the  seizure  and  conversion  of  a  bag  of  gold  coin,  the  com- 
plaint, after  the  usual  averments,  went  on  to  detail  the  manner  of  the  seizure,  with 
the  incidents  occurring  on  the  street  at  the  time,  and  everything  done  by  defend- 
ants, plaintiff  and  the  "  crowd  "  relating  to  or  constituting  the  evidence  of  the 
wrongful  conversion :  Heldt  that  this  narration  should  have  been  stricken  out,  on 

motion,  as  irrelevant  and  redundant  matter.     Green  v.  Palmer,  15  Cal.  411. 

3.  In  an  action  to  recover  damages  for  the  diversion  of  the  water  of  a  stream 
firom  plaintiff's  mills,  an  averment  as  to  the  precise  quantity  of  water  required  for 
the  use  of  the  mills,  and  to  which  plaintifib  claimed  to  be  entitled,  is  an  immate- 
rial averment ;  and  a  recovery  of  damages  would  not  establish  plaintiffs'  right  to 
the  exact  quantity  of  water  claimed,  so  as  to  be  res  judicata  in  a  subsequent  suit. 

McDonald  v.  Bear  River  and  Aubwm  W,  #•  if.  Co.,  15  Cal.  145. 

4.  Suit  for  services  as  agent  of  defendant  un^er  a  contract.  Defendant  in 
answer  sets  up  a  violation  of  the  contract  on  the  part  of  the  plaintiff,  and  also 
certain  other  matter,  amounting  to  a  tort  on  his  part :  as  conspiracy  to  have  the 
property  of  defendant  sold,  and  bought  in  by  him ;  circulating  false  reports  that 
defendant  was  bankrupt,  its  affairs  a  swindle,  etc. :  Held,  that  this  latter  portion  of 
the  answer  was  properly  stricken  out,  on  motion  of  plaintiff.    Bates  v.  Sierra 

Nevada  Lake  Water  and  Mining  Co.,  18  Cal.  171. 

5.  In  an  action  to  abate  a  nuisance,  cause4by  the  running  a  ditch  for  the  con- 
veyance of  water  across  the  land  of  the  plaintiff,  the  defendants  set  up,  among 
other  things,  the  follovring :  **  That  said  tract  of  land  is  situated  in  the  heart  of 
the  mineral  regions  of  said  State,  and  is  a  part  of  the  public  domain  belonging  to 
the  Government  of  the  United  States,  and  that  said  (jovemment  has  never  granted 
or  conveyed  the  same,  or  any  part  thereof,  to  said  plaintiff;  they  further  say,  that 
their  said  ditch  was  constructed  in  the  summer  or  1 855,  and  has  been  used  ever 
since,  and  still  is,  for  the  purjTose  of  conveying  the  waters  of  the  South  Fork  of 
the  American  river  from  a  point  about  five  miles  above  said  land  to  gold  mining 
localities  lower  down,  and  in  the  vicinity  of  said  stream,  there  to  be  used  for  gold 
mining  purposes ;  that  the  same  is  fourteen  miles  in  length,  and  was  constructed 
for  the  purposes  aforesaid  at  a  cost  to  said  defendants  of  about  $20,000,"  which 
allegations  were  stricken  out,  on  motion  of  plaintiff 's  attorney  :  Held,  that  tliey 
were  properly  stricken  out,  as  irrelevant ;  for,  if  true,  they  constitute  no  defense 

to  the  action.     Weimer  v.  Lowenf,  11  Cal.  104. 

6.  Irrelevancy  in  pleading  as  used  in  the  Code,  like  impertinence  as  used  in 
chancery  practice,  comprehends  both  prolixity,  or  needless  details  of  material 
matter,  and  matter  out  of  which  no  cause  of  action  or  defense  could  arise  between 
the  parties  in  the  partictilar  suit.    Lee  Bank  v.  Kitching,  11  Abbott's  Pr.  R.  435. 

7.  The  libel  charged  the  plaintiffs  with  fraudulent  attempts  to  influence  the  Su- 
preme Court  in  the  determination  of  a  suit,  and  with  bribery  of  the  Common 
Council.  The  answer  averred  a  wasteful  and  improper  course  of  conduct  on  the 
part  of  the  Council,  and  that  certain  contracts  obtained  therefrom  by  the  plaiutifis 
would  result  in  vast  profits  to  them,  and  in  detriment  to  the  city ;  and  tnat  they 
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falsely  preteoded  to  possess  patent  rights  for  paving,  and  made  other  false  pretenses, 
and  that  they  poorly  performed  previous  contracts,  and  had  obtained  preferences 
over  lower  bidders :  Hddj  that  such  averments  were  properly  stricken  out  as  irrel- 
evant.   Ru8S  V.  Brooks,  4  £.  D.  Smith's  C.  P.  R.  645. 

8.  The  test  by  which  to  determine  whether  the  denials  or  statements  in  an  answer 
are  material  or  relevant,  is  to  inquire  whether  they  tend  to  make  or  constitute  a 
defense ;  and  if  they  do  so  tend,  they  cannot  be  considered  irrelevant.  Doran  v. 
Dinsmore,  20  How.  Fr.  508. 

9.  The  ability  of  the  plaintiff  to  demur,  under  section  one  hundred  and  fifty- 
three  of  the  Code  of  Procedure,  to  one  or  more  of  the  defenses  set  up  in  the  an- 
swer, does  not  preclude  a  motion,  under  section  one  hundred  and  fifty-two,  to 
strike  out  such  matter  from  the  answer  as  irrelevant.  Lee  Bank  v.  Kitching,  11 
Abbott's  Pr.  B.  435,  485. 

10.  Where,  in  an  action  for  malicious  prosecution  and  false  imprisonment,  the 
complaint  alleged  want  of  probable  cause,  and  the  answer  in  one  paragraph  denied 
this  with  other  allegations,  and,  as  a  subsequent  defense,  alleged  that  the  defend- 
ant had  probable  cause :  Hddy  that  the  latter  should  be  stricken  out,  on  motion, 
as  redundant.    Rosa  v.  Harris,  1 1  Abbott's  R.  446. 

1 1 .  If  one  of  several  defenses  set  up  in  an  answer  is  insufficient,  it  may  be  struck 
out,  on  motion,  though  it  might  also  have  been  reached  by  a  demurrer.  Lee  Bank 
V.  Kitchina,  11  Abbott's  Pr.  R.  435. 

12.  A  demand  for  general  relief  is  inconsistent  with  a  demand  for  judgment  in 
a  specified  sum,  in  an  action  for  a  money  demand  on  contract,  and  should  be 
stncken  out.    Durant  v.  Gardner,  10  Abbott's  R.  445. 

13.  If  an  objection,  which  ought  to  be  taken  by  demurrer — e,  g,,  that  a  defect 
of  parties  appears  on  the  face  of  the  complaint — ^is  taken  only  by  an  allegation  in 
an  answer,  it  will  be  deemed  to  have  been  waived ;  and  the  allegation  may  be 
struck  out  of  the  answer,  on  motion.     Gassett  v.  Crocker,  10  Abbott's  R.  133. 

14.  Sham  answers,  what  are. — A  sham  answer  is  one  good  in  fonn, 
but  false  in  fact,  and  not  pleaded  in  good  faith.  It  sets  up  new  matter  which  is 
false.    Piercy  v.  Sainn,  10  Cal.  22. 

1 5.  Plaintiff  sued  on  a  note  made  by  defendants  to  his  order,  the  complaint  not 
being  verified,  but  setting  out  the  note.  Defendants  pleaded  payment.  Plaintiff, 
on  aSidavits  that  the  plea  was  false  and  pleaded  in  bad  faith,  moved  to  strike  out 
the  answer,  and  for  judgment.  Granted :  Held,  that  the  ruling  of  the  Court  was 
right ;  that,  under  the  fiftieth  section  of  the  Practice  Act,  "  sham  "  answers  and 
defenses  are  such  as  are  good  in  form,  but  false  in  fact,  and  pleaded  in  bad  faith ; 
and  that  such  answers,  \nien  consisting  of  affirmative  defenses,  should  be  stricken 
out.     Gostorfi  V.  Taaffe,  McCahUl  ^  Co.,  18  Cal.  385. 

16.  Mere  vagueness  in  pleading  is  not  frivolousness ;  it  is  to  be  corrected  by 
amendment,  and  not  visited  by  judgment.  It  is  enough,  on  a  motion  for  judgment 
for  frivolousness  of  the  answer,  that  a  good  defense  is  ''shadowed  forth."  Kelli^ 
V.  Bamett,  16  How.  Pr.  R.  135. 

17.  Where,  pending  an  action,  the  defendant  recovers  judgment  against  plaintiff 
in  another  action  on  the  same  matter,  which  he  has  set  up  as  defense,  it  is  proper 
to  strike  out  the  statement  of  such  matter  as  a  defense  from  the  answer  in  the 
pending  suit,  though  relief  might  be  granted  by  allowing  supplemental  reply. 
Harris  v.  Hammond,  18  How.  Pr.  123. 

18.  Though  a  specific  denial  of  a  part  of  the  complaint  mav  properly  be  coupled 
with  a  general  denial  of  the  rest,  such  a  general  denial  is  to  be  treated  as  sham  if 
it  merely  purports  to  deny  what  is  inconsistent  with  the  facts  stated  in  the  answer. 
The  Court  cannot  know  whether  the  allegations  of  the  answer  are  facts.  Blake  v. 
Edioards,  18  How.  Pr.  240. 

19.  In  an  action  for  goods  sold,  or  for  services,  the  allegation  of  the  value 
thereof  in  the  complaint  is  material,  and  a  verified  answer  containing  a  denial  of 
that  allegation  cannot  be  stricken  out  as  sham.  Chregory  v.  Wright,  11  Abbott's 
Pr.  417-85. 

20.  An  answer  which  is  so  framed  that  it  does  not  set  up  a  valid  defense,  but 
which  states  facts  that  may,  bv  being  properly  averred,  constitute  a  defense,  ivill 
not  be  struck  out  as  sham,  irrelevant  or  frivolous.  Struver  v.  The  Ocean  Itisaranee 
Co.,  9  Abbott's  Pr.  23. 

21.  An  answer  which  contains  a  denial  of  any  material  allegation  of  the  conk- 
plaint,  if  verified,  cannot  be  stricken  out  as  sham.    Gregory  v.  Wright,  ante^  417. 
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9S.  The  proTision  of  the  Code  ''  that  sham  and  irrelevant  answers  and  defenses 
may  be  stricken  out  on  motion/'  applies  equally  to  mere  denials  of  allegations  of 
the  complaint  as  to  affirmative  matter,  and  equally  to  yerified  as  to  unverified 
answers.     The  People  v.  McCumber,  4  E.  P.  Smith's  (18  N.  Y.)  R.  315,  323. 

23.  A  defense  is  sham  which  is  so  clearly  false  as  not  to  present  any  substantial 
issne.  Brewster  v.  Bostwick^  6  Cow.  34 ;  (kJdey  v.  Devoe,  12  Wend.  196  ;  Broome 
Comb/  Bank  r.  Lewis,  18  Wend.  565;  The  People  y.  McCumber,  4  E.  P.  Smith's 
(18  N.  Y.)  R.  315,  323. 

24.  Sorplusa^e. — The  averments  in  such  complaint  of  "unlawful  and 
wrongful,"  as  appbed  to  the  entrr  upon  the  premises  and  the  cutting  down  of  the 
timber,  and  to  his  removal  and  detention  of  the  same,  may  be  stricken  out  as  sur- 
plusage.   HaJleck  V.  Mixer ,  16  Cal.  574. 

25.  Superfluous  matter  in  a  complaint,  when  inserted  by  itself,  should  be  struck 
out  or  disregarded,  as  surplusage.    Boles  v.  Cohen,  15  Cal.  150. 

26.  What  should  not  be  stricken  out. — ^Though  certain  defenses,  by 
way  of  set-ofF,  are  pleaded  in  the  answer  in  a  very  informal  and  inartificial  manner, 
ttill,  if  the  facts  showing  that  they  constitute  valid  claims  against  the  plaintifl^  are 
sufficiently  stated,  the  defenses  ought  not  to  be  struck  out.  WaUace  v.  Bear  River 
Water  and  Mining  Co.,  18  Cal.  461. 

27.  In  all  cases  not  within  the  exception  of  the  statute,  an  answer  without  a 
Terification  to  a  complaint  duly  verified  may  be  stricken  out  on  motion ;  and  ap- 
plication for  judgment,  as  upon  a  default,  may  be  made  at  the  same  time.  Drum  r. 
Whiting,  9  Cal.  422. 

28.  The  motion  in  this  case  to  strike  out  the  answers  because  denying  on  in- 
formation and  belief,  and  for  judgment  on  the  complaint :  Held,  to  be  properly 
orerraled.     Comerford  v.  Dupuy,  17  Cal.  308. 

29.  Motion  to  strike  out.  when  and  where  made.— The  compliant 

alleged  the  making  of  a  note  ana  the  indorsement  thereof,  and  the  answer  was  a 
general  denial  in  the  terms  of  the  old  general  issue  in  assumpsit,  that  the  defendant 
undertook  and  promised,  in  manner  and  form,  etc. :  Held^  tnat  the  plaintiff  would 
have  been  entitled  to  jutonent  on  a  motion  in  the  Court  below  to  strike  out  the 
answer  as  a  nullity;  but  Bdd,Jurther,  that  he  should  have  raised  his  objection  to 
the  answer  in  the  Court  below  and  had  it  passed  upon,  and  that  having  rested  his 
cause  at  the  trial  on  the  ground  of  want  of  an  affidavit,  he  will  not  be  permitted  to 
•ay  here,  for  the  first  time,  that  the  answer  does  not,  in  a  proper  form,  controvert 
the  allegations  of  the  complaint.     Grogan  v.  Ruckle,  1  Cal.  193. 

30.  Inability  of  counsel  to  obtain  defendant's  verification  in  time,  may  be  good 
ground  for  an  extension  of  time  to  answer,  but  cannot  avail  in  resistinga  motion 
to  strike  out,  and  for  judgment  after  the  answer  is  filed.  Drum  v.  Whiting,  9 
Cal.  422. 

31.  If  inconsistent  defenses  be  set  up,  the  defect  must  be  reached  by  motion  to 
strike  out,  or  in  some  cases  by  demurrer;  and  if  no  objection  be  taken  to  the 
answer  on  this  g^und,  defendant  on  the  trial  may  rely  on  any  of  his  defenses,  as 
nnder  the  old  system.    Klink  v.  Q^n,  13  Cal.  623. 

32.  If  every  fact  essential  to  the  claim  or  defense  be  not  stated,  the  adverse 
party  may  demur ;  and  if  any  fact  not  essential  to  the  claim  or  defense — in  other 
words,  any  except  issuable  facts  be  stated,  the  adverse  party  may  move  to  strike 
out  the  unessential  parts.     Green  v.  Palmer,  15  Cal.  411. 

33.  An  answer  filed  after  the  time  for  answering  has  ex- 
pired.— The  Court  in  its  discretion  may  strike  it  out  or  retain  it,  or  permit 
another  to  be  filed ;  but  plaintiff  cannot,  as  of  right,  have  such  answer  struck  out. 
For  these  purposes  defendant  is  not  in  default  until  his  default  has  been  actually 
entered  in  accordance  with  the  statute.    Bowers  v.  Dickerson,  18  Cal.  420. 

34.  How  to  defend  motion  to  strike  out.— When  plaintiff  moves  on 
affidavit  to  strike  out  a  defense  as  "  sham,"  the  affidavit  of  defendant  that  his  de- 
fense is  bona  fide  will  defeat  the  motion.  Gostorfs  v.  Taaffe,  McCahill  4r  Co,,  18 
Cal.  385. 

35.  Qutry :  Whether  this  section  of  the  Practice  Act  applies  to  any  but  affirma- 
tive defenses.    Id, 

36.  Inability  of  cocmael  to  obtain  defendant's  verification  in  time  may  be  good 
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ground  for  an  extension  of  time  to  answer,  bat  cannot  avail  in  resistinfira  motion 
to  strike  oat,  and  for  judgment  after  the  answer  is  filed.  Drum  y.  Whiting,  9 
Cal.  422. 

§  61.  Pleadings  to  he  verified. 

[1860,  1862.]  Every  pleading  shall  be  subscribed  by  the 
party,  or  his  attorney,  and  when  the  complaint  is  verified  by  affi- 
davit, the  answer  shall  be  verified  also,  except  as  provided  in  the 
next  section. 

N.  Y.  Ck)de,  S  156. 

1.  An  attorney  in  fact,  who  is  not  an  attorney  at  law,  cannot  sign  his  name  to  a 
complaint  for  his  principal  as  "plaintiff's  attorney,"  and  an  action  so  commenced 
is  yoid,  as  instituted  witnout  authority  and  by  an  entire  stranger  to  the  plaintiff. 
Dixey  v.  Pollack,  8  Cal.  570. 

2.  An  answer  unyerified  to  a  yerified  complaint  may  be  stricken  out  on  motion, 
and  an  application  for  a  judgment  as  upon  defSftuIt  may  be  made  at  the  same  time. 
Drum  y.  Whiting,  9  Cal.  422. 

3.  By  yerification  of  the  complaint,  the  plaintiff  can  preyent  the  defendant  from 
interposing  a  general  denial  in  suits  on  promissory  notes  or  bills  of  exchange,  by 
requiring  a  sworn  answer.    Brooks  y.  Cnilton,  6  Cal.  640. 

4.  The  objection  to  the  want  of  verification  of  a  complaint,  where  yerification 
is  required  by  statute,  must  be  taken  either  before  answer  or  with  the  answer. 
Greenfidd  v.  Steamer  Crunndl,  6  Cal.  67. 

5.  A  party  is  not  required  to  deny  an  indorsement  under  oath.  An  indorsee 
cannot  give  notes  in  evidence  without  proof  of  their  indorsement.  Youngs  v.  BeU, 
4  Cal.  201. 

§  52.  PleadingSy  when  not  to  be  verified. 

[1860, 1862.]  The  verification  of  the  answer,  required  in  the 
last  section,  may  be  omitted,  when  an  admission  of  the  truth  of  the 
complaint  might  subject  the  party  to  prosecution  for  felony  or  misr 
demeanor. 

N.  Y.  Code,  §  157. 

§  53.  Copy  of  instrumentj  when  deemed  admitted  as  genmne. 

When  an  action  is  brought  upon  a  written  instrument,  and  the 
complaint  contains  a  copy  of  such  instrument,  or  a  copy  is  annexed 
thereto,  the  genuineness  and  due  execution  of  such  instrument 
shall  be  deemed  admitted,  unless  the  answer  denying  the  same  be 
verified. 

1 .  This  section  does  not  extend  to  other  parties  than  those  who  are  alleged  to 
to  have  "  signed  *'  the  instrument.    HecUh  v.  Lent,  1  Cal.  41 1 . 

2.  Where,  in  an  action  against  an  administrator,  the  complaint  is  founded  on  an 
instrument  alleged  to  have  been  executed  by  the  intestate,  it  is  not  necessary,  un- 
der the  statute,  that  the  administrator  should  deny  the  signature  of  the  intestate  on 
oath.    It  must  be  proved.    Id, 

3.  A  copy  of  the  note  sued  on  being  attached  to  and  made  part  of  the  complaint, 
the  answer,  not  verified,  admits  the  genuineness  and  due  execution  of  the  note, 
and  entitles  the  plaintiff  to  judgment.    Horn  v.  The  Volcano  W.  Co,,  IS  Cal.  62. 

4.  In  a  suit  on  a  note,  the  complaint  containing  the  note  or  a  copy,  a  denial  of 
indebtedness  is  no  deniaJ  at  all.    Kinney  v.  Oaboi^,  14  Cal.  112. 
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Amendment,  Laicn  1866,  p    702 

or  k  annexed  there^  Z  ^^  "  contained  in  the  answer, 

the  Clerk,  five  days  beZ  the^Z  ""'  *'*"  Pontiff  file  with 

the  action  iB  to  ^  triJd  an  t  JTr"^"*  "^*^  *«"»  »*  '^'"^h 
that  the  due  exe^T^^f  Z'^L^Zl  Z  ST '  ^J"^' 
admitted  by  a  failure  fa.  r^nt.  JvTu  °*  ^  ^**'"«^  <»  be 

in  this  and  the  iX^wTh  T'  °"  *^*'''  "^  P'««»"»>^ 
i-g  the  same  i« Xn  T^a^T"\'!!i'"''  **  P*'"^  «'"*'o^«rt- 
before  filing  such  Twer  '  ^  *"  '"'P^*  *«  «"»•»«' 
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party  shall  state  that  the  same  is  true  of  his  own  knowledge,  ex-    *"  "^    / 
cept  as  to  the  matters  which  are  therein  stated  on  his  information    ^(p  cC^ 
or  belief,  and  as  to  those  matters,  that  he  believes  it  to  be  true.  ^^^  /^  j    ^ 
And  where  a  pleading  is  verified,  it  shall  be  by  the  affidavit  of  the  / 

party,  unless  he  be  absent  from  the  county  where  the  attorney  re- 
sides, or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
wiihin  the  knowledge  of  his  attorney,  or  other  person  verifying  the 
same.  When  the  pleading  is  verified  by  the  attorney,  or  any  other 
person  except  the  party,  he  shall  set  forth  in  the  affidavit  the 
reasons  why  it  is  not  made  by  the  party.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  officer  thereof;  or  when 
the  State,  or  any  officer  thereof  in  its  behalf,  is  a  party,  the  verifi- 
cation may  be  made  by  any  person  acquainted  with  the  &cts,  ex- 
cept that  in  actions  prosecuted  by  the  Attorney  General  in  behalf 
of  the  State,  the  pleading  need  not,  in  any  case,  be  verified. 

N.  Y.  Code,  \  157. 

1.  Belief^  meaning  of. — The  word  ''belief"  is  to  be  taken  iq  its  ordinary 
lense,  and  means  the  actual  conclnsion  of  the  par^  drawn  from  information. 
Positiye  knowledge  and  mere  belief  cannot  exist  together.  HumphrieB  y.  McCall, 
9  Cal.  59. 

2.  Verification,  when  SUificient. — ^If  the  nleading  does  not  contain  a 
statement  of  any  matter  on  information  and  belief,  there  can  be  no  occasion  for 
snj  expression  of  belief  in  the  afAdavit  as  to  any  such  matter.  The  o^ect  of  the 
Terification  is  to  insure  good  faith  in  the  averments  of  the  party,  u  he  ayers 
matters  positively,  the  verification  will  be  sufficient  if  his  affioavit  states  that  the 
pleading  is  true  of  his  own  knowledge ;  if  he  aver  matter  "  upon  information  and 
oelief,"  or  "  upon  information  or  belief,"  the  verification  will  be  su£Bcient  if  his 
affidavit  states  that  as  to  the  matters  thus  alleged  he  believes  the  pleading  to  be 
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§  54.   WTien  deemed  not  admitted* 

[1860, 1862.]     When  the  defense  to  an  action  is  founded  upon 

.  #  written  instrument,  and  a  copy  thereof  is  contained  in  the  answer, 

(  '  ^r  a  copy  is  annexed  thereto,  the  genuineness  and  due  execution  of 

1  '^each  instrument  shall  be  deemed  admitted,  unless  the  plaintiff  fie 

1 1  with  the  Clerky  five  dayi  prevums  to  the  commencement  of  the  term 

^  <r  at  which  the  action  is  to  be  tried j  an  affidavit  denying  the  same. 

1.  Exhibits  attached  to  an  answer,  consisting  of  copies  of  the  pleadings  and 
proceedings  in  an  action  in  the  United  States  Circuit  Court,  need  no  further  verifi- 
cation than  what  arises  from  the  statement  in  the  answer,  that  they  are  such 
copies ;  that  no  distinct  verification  of  them  is  requisite ;  and  were  it  otherwise, 
the  certificate  of  the  United  States  Circuit  Court  Clerk  is  sufficient.  Ely  v.  Fris- 
bie,  17  Cal.  250. 

§  55.  Pleadings,,  how  and  by  whom  verified. 

In  all  cases  of  the  verification  of  a  pleading,  the  affidavit  of  the      /y^  j 
party  shall  state  that  the  same  is  true  of  his  own  knowledge,  ex-  ^ 

cept  as  to  the  matters  which  are  therein  stated  on  his  information    ^^  cC^ 
or  belief,  and  as  to  those  matters,  that  he  believes  it  to  be  true.  ^  ^  ^ 
And  where  a  pleading  is  verified,  it  shall  be  by  the  affidavit  of  the  / 

party,  unless  he  be  absent  firom  the  county  where  the  attorney  re- 
ffldes,  or  fi*om  some  cause  unable  to  verify  it,  or  the  facts  are 
witlriL  a.e  knowledge  of  his  attorney,  or  oZr  i^rson  yerifymg  tiie 
same.  When  the  pleading  is  verified  by  the  attorney,  or  any  other 
person  except  the  party,  he  shall  set  forth  in  the  affidavit  the 
reasons  why  it  is  not  made  by  the  party.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  officer  thereof;  or  when 
the  State,  or  any  officer  thereof  in  its  behalf,  is  a  party,  the  verifi- 
cation may  be  made  by  any  person  acquainted  with  the  &cts,  ex- 
cept that  in  actions  prosecuted  by  the  Attorney  Qen0ral  in  behalf 
of  the  State,  the  pleading  need  not,  in  any  case,  be  verified. 

N.  Y.  Code,  S  157. 

1.  Belief,  meaning  of. — The  word  "belief "  is  to  be  taken  iq  its  ordinary 
sense,  and  means  the  actual  conclusion  of  the  party  drawn  fix>m  information. 
Positire  knowledge  and  mere  belief  cannot  exist  together.  Humphries  y.  McCall, 
9  Cal.  59. 

2.  Verification,  when  SUificient. — ^If  the  pleading  does  not  contain  a 
statement  of  any  matter  on  information  and  belief,  there  can  be  no  occasion  for 
anj  expression  of  belief  in  the  affidavit  as  to  any  such  matter.  The  object  of  the 
▼erification  is  to  insure  good  faith  in  the  averments  of  the  party.  K  he  avers 
matters  positively,  the  verification  will  be  sufficient  if  his  affidavit  states  that  the 
pleading  is  true  of  his  own  knowledge ;  if  he  aver  matter  **  upon  information  and 
oelief/'  or  "  upon  information  or  belief,"  the  verification  will  be  sufficient  if  his 
affidavit  states  that  as  to  the  matters  thus  alleged  he  believes  the  pleading  to  be 


108  PLEADINGS.  [§§  55,  56 

trae.  To  require  anything  fiirther,  would  be  to  sink  the  evident  spirit  and  object 
of  the  statute  into  a  mere  observance  of  its  letter.  It  was  not  necessary  that  the 
verification  should  have  been  made  by  both  of  the  plaintiffs.  The  affidavit  of  one 
of  them  was  sufficient.  ^WlMe9d%,  l»Cal.    Z.  srf    ^Tc^Zte^^^^f^  >-  C^ 

3.  Defendants  in  this  case,  in  answer  fa  a  rule  to  show  cause  why  an  injun«tion 
should  not  issue,  filed  their  answer  denyiufffully  the  allegations  of  the  complaint, 
and  verified  in  substance  thus :  "  Wm.  H.  P.-,  one  of  the  defendants,  being  sworn, 
says  his  codefendant  B.  left  this  State  for  the  State  of  New  York  before  the  com- 
plaint herein  was  filed,  and  is  not  in  this  State ;  that  the  foregoing  answer  is  true 
of  this  defendant's  own  knowledge,  except  as  to  the  matters  therein  stated  to  be 
upon  the  information  and  belief  of  defendants,  and  as  to  those  matters  he,  the  de- 
fendant, believes  the  same  to  be  true :"  Hdd,  that  the  verification  of  the  answer, 
though  not  complying  in  form  with  the  exact  language  of  the  statute,  is  sufficient 
to  entitle  the  answer  to  be  used  as  an  affidavit.    Ely  v.  Frubie^  17  Cal.  250. 

4.  When  all  the  defendants  most  verify.— In  an  action  against 

husband  and  wife  to  set  aside  a  conveyance  to  the  wife  as  void  as  against  creditors, 
the  answer  must  be  verified  by  both,  if  relied  on  as  the  answer  of  both.  i2eerf  v. 
BuOer,  2  Hill.  589. 

5.  The  verification  of  a  complaint,  like  that  of  an  answer,  should  be  united  in 
by  every  party  who  unites  in  the  pleading,  and  whose  interest  is  several.  Gray  v. 
Kendall,  10  Abbott,  66. 

6.  When  vevifioation  may  be  omitted.— The  verification  of  an  an- 
swer may  be  omitted  whenever  the  defendant  would  be  excused  from  testifying  as 
a  witness  to  the  truth  of  any  matter  denied  by  such  answer.  Drum  v.  Waiting,  9 
Cal.  422. 

7.  When  it  cannot  be  omitted. — ^The  defendant  is  not  excused  from 
verifying  his  answer  to  a  sworn  complaint  on  the  ground  that  the  complaint 
charges  him  with  fraud  in  the  making  of  the  assignment,  which  it  is  the  object  of 
the  action  to  .have  set  aside.     WolcoU  v.  Winstorif  8  Abbott,  422. 

8.  Objections  to  verifloationSy  how  taken.— The  objection  to  the 

want  of  verification  of  a  complaint,  where  veri^cation  is  reauired  by  statute,  must 
be  taken  either  before  answer  or  with  answer.  The  filing  of  an  answer  is  a  waiver. 
Greenfield  v.  Steamer  Gunnell,  6  Cal.  69. 

9.  Verification  may  be  allowed  before  or  at  the  trial. — To 

a  complaint  verified,  the  defendant  filed  a  copy  of  the  original  verified  answer  by 
mistake ;  parties  took  depositions  niider  the  pleading,  and  subsequently  went  to 
trial.  After  the  close  of  the  plaintiff's  evidence,  his  counsel  then  for  the  first  time 
brought  the  mistake  to  the  notice  of  the  Court  by  moving  for  judgment  by  default, 
which  motion  the  Court  sustained  and  refhsed  to  allow  defendant  to  then  verify 
his  answer :  Held,  that  the  Court  erred,  and  should  have  allowed  the  defendant  to 
have  verified  his  answer.    Arrington  v.  Tupper,  10  Cal.  464. 

10.  When  the  complaint  is  verified,  it  is  no  error  to  allow  the  defendant  to 
verify  his  answer  before  trial,  unless  it  is  shown  that  the  plaintiff  is  thereby  taken 
by  surprise.    Angier  v.  Mattergon,  6  Csl.  61. 

11.  Answer  may  be  stricken  out,  when.— An  answer  unaccom- 
panied by  a  required  verification  may  be  stricken  out,  and  judgment  ordered  for 
plaintiff  as  upon  a  default.    Drum  v.  Whiting,  9  Cal.  423. 

12.  Before  whom  may  be  verified.— The  attorney  of  plaintiff  being 
a  Notary  Public,  may  take  the  affidavit  verifying  the  complaint  Kuhland  v. 
Sedgwick,  17  Cal.  123. 

13.  A  jurat  to  an  answer  is  in  form  and  substance  an  affidavit,  and  may  be  taken 
before  a  County  Recorder.    P/eiffer  v.  Riehn,  13  Cal.  643. 

§  66.  Items  of  account.    Bill  of  particulars. 

It  shall  not  be  necessary  for  a  party  to  set  forth  in  a  pleading 
the  items  of  an  account  therein  alleged,  bat  he  shall  deliver  to  the 
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•dverae  party,  within  five  days  after  a  denumd  thereof  in  writing,  a 
*  copy  of  the  account,  or  be  precluded  from  giving  evidence  thereof. 

The  Court,  or  Judge  thereof,  or  a  County  Judge,  may  order  a 
further  account,  when  the  one  delivered  ia  too  general,  or  is  de- 
feclive  in  any  particular. 

N.  Y.  Code,  §  158. 

1.  Where  a  copy  of  the  account  sued  on,  or  set  forth  in  the  answer,  is  called  for 
mder  the  fifty-sixth  section  of  the  Practice  Act,  the  items  of  the  account  furnished 
must  be  set  forth  with  as  much  particularity  as  the  nature  of  the  case  admits  of; 
Imt  the  law  does  not  reauire  impossibilities,  and  if  the  party  gives  the  items  as 
definitely  as  he  can,  he  aoes  not  forfeit  his  riehts  because  of  his  inability  to  com> 
ply  with  a  further  demand  for  particulars.     Connor  v.  Hutchinson,  17  Cal.  282. 

2.  Where  the  complaint  in  hcse  verba  set  forth  the  bill  of  sale,  it  was  held  to 
nmedy  a  defect  in  the  description  of  the  quantity  of  the  goods  sold ;  a  party  must 
be  presumed  to  know  what  was  intended  by  his  own  account.  Cochran  v.  Good- 
wan,  3  Cal.  244. 

3.  A  bill  of  particulars  does  not  change  the  nature  of  the  action.  It  is  not  a 
decUmtibn,  nor  is  it  a  novel  assignment  Its  office  is  to  apprise  the  opposite 
psriy  of  the  claim  made  against  him,  so  that  he  may  not  be  surprised  at  the  trial, 
and  an  omission  or  mistake,  not  calculated  to  mislead,  will  be  deemed  immaterial. 
(4  Wend.  360;  2  Taunt.  224;  1  How.  Pr.  172;  3  M.  &  S.  380;  8  Bing.  411;  10 
Wend.  258  ;  3  Id.  344.)  Where  the  bill  of  particulars  has  not  misled  the  opposite 
Mrty,  he  cannot  take  advantage  of  it  to  exclude  die  ofiered  proof.  Secanan  v. 
low,  4  Bosw.  337. 

4.  When  and  how  objected  to. — It  is  too  late  to  object  at  the  trial  that 
s  bill  of  particulars  is  not  properly  verified  by  the  oath  of  the  partv.  The  party 
apon  whom  a  bill  of  particulars  is  served,  if  he  is  not  satisfied  with  it,  either  be- 
cause it  is  defective  in  form  or  in  substance,  or  because  it  is  not  verified  by  the 
plaindfT,  should  immediately  return  it,  or  move  the  Court  for  a  further  or  amended 
Dill.    Dennison  v.  Smith,  1  Cal.  437. 

5.  To  suit  on  a  note,  defendant  in  general  terms,  without  items,  set  up  an  ac- 
ooont  for  work  and  labor,  and  for  money  paid,  etc.  PlaintifT  asked  for  a  copy  of 
the  account,  which  defendant  furnished.  Plaintiff  gave  notice  that  he  would  move 
the  Court  "  for  a  further  account  of  particulars,  etc ; "  and  on  hearing,  the  Court 
ordered  that  "  defendant  furnish  saia  further  bill,''  which  he  did.  On  the  trial, 
plaintiff  offered  his  note,  and  rested.  Defendant  ofiered  evidence  of  the  account 
let  up  in  the  answer,  to  which  plaintiff  objected,  on  the  ground  that  "  defendant 

i  had  not  furnished  an  additional  biU  of  particulars,"  and  the  Court  ruled  out  the 

j  eridence :  Held,  that  the  Court  erred  :  first,  because  the  order  for  a  further  account 

I  was  defective,  in  not  stating  the  particiUars  in  reference  to  which  a  further  specifi- 

H  cation  was  required ;  and  ^cause  second,  if  the  bill  of  particulars  delivered  under 

the  order  of  the  Court  was  not  satisfactory,  and  plaintiff  intended  to  object  to  any 
eridence  upon  the  subject,  he  should  have  obtained,  previous  to  the  trial,  an  order 
excluding  such  evidence.     Conner  v.  Hutchinson,  17  Cal.  280. 

6.  Wimont  an  order  before  the  trial,  excluding  evidence  of  the  account  in  such 
,  the  Court  cannot  on  the  trial  exclude.    Id. 


I 
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§  57.  Irrelevant  or  redundant  matter. 

K  irrelevant  or  redundant  matter  be  inserted  in  a  pleading,  it 
may  be  stricken  out  by  the  Court,  on  motion  of  any  person  aggrieved 
tbereby. 

N.  Y.  Code,  §  160.    8e(  (  50,  and  authorities. 

1.  The  rale  which  governs  motions  to  compel  amendments  of  pleadings  is :  If 
•a  answer,  a  sepaiBte  denial,  or  defense,  otherwise  good,  be  loaded  with  unneces- 
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sary  or  redundant  matter,  a  motion  should  be  made  to  hare  the  matter  expunged, 
under  section  one  hundred  and  sixty ;  if  either  of  such  pleadings  contain  new  mat- 
ter, not  redundant,  and  doubts  are  entertained  of  its  sufficiency  in  law,  it  may  be 
tested  by  demurrer ;  if  the  whole  answer  be  frivolous,  application  for  judgment, 
under  section  two  hundred  and  forty-seTen,  is  the  proper  remedy ;  and  if  an  answer, 
denial,  or  separate  defense,  be  false  or  irrelevant,  the  only  remedy  is  a  motion  to 
strike  out,  under  section  one  hundred  and  fifty-two.  (6  How.  Pr.  358.)  A  motion 
to  strike  out  a  whole  defense,  under  section  one  hundred  and  sixty,  cannot  be 
granted ;  but  if,  on  a  motion  framed  under  that  section,  the  notice  ask  for  general 
relief,  it  may  be  considered  as  made  under  section  one  hundred  and  fifty-two,  and 
reacMng  the  whole  answer  or  defense.    Blake  y.  EUtrtd,  18  How.  Pr.  240. 

§  68.  In  real  actionSy  how  to  describe  property. 

In  an  action  for  the  recovery  of  real  property,  such  property 
shall  be  described,  with  its  metes  and  bounds,  in  the  complaint. 

1.  The  mining  claim,  in  this  case,  beii^  a  claim  on  a  river  bar,  is  sufficiently 
described  in  the  complaint.     See  fSeicts.     Grady  v.  Early,  13  Cal.  108. 

2.  A  complaint  in  ejectment,  describing  the  premises  as  "  lot  No.  1  in  block  No. 
23,  as  per  plot  of  the  town  of  Red  Bluff  Land  Corporation,  in  1853,  being  *on  the 
corner  of  Main  and  Sycamore  streets,  twenty-five  feet  on  Main  by  one  hundred 
and  fifteen  feet  on  Sycamore,  and  running  back  to  the  alley,''  and  specifying  the 
county  in  which  they  are  situated  by  the  terms  "  in  said  county,"  referring  to  the 
designation  "  county  of  Tehama,''  in  the  title  of  the  suit,  sufliciently  describes 
the  premises.  The  description  bv  metes  and  bounds  is  required  only  so  far  as  they 
may  be  necessary  to  identify  with  certainty  the  property.  Doll  v.  Feller,  16  Cat. 
432. 

3.  Where  a  declaration  describes  land  by  a  certain  name,  this  is  as  good  a  de- 
scription as  one  by  metes  and  bounds,  if  it  can  be  rendered  sufficiently  certain  by 
eviaence.     Ccutro  v.  Gill,  5  Cal.  40. 

4.  Actions  for  the  foreclosure  of  a  mortgage  are  not  governed  by  this  section. 
Emeric  v.  Tarns,  6  Cal.  155. 

5.  The  following  notice  of  a  mechanic's  lien  does  not  contain  such  a  description 
of  the  premises  as  the  statute  contemplates :  "A  dwelling  house  latelv  erected  by 
me  for  J.  W.  Conner,  situated  on  Brvant  street,  between  Second  and  ^hird  streets, 

in  the  city  of  San  Francisco,  on  lot  No. ."    The  fact  that  Conner  owned  no 

other  building  on  that  street  would  not  cure  the  defect.  Montrose  v.  Conner,  8  Cal. 
344. 

§  59.  Judgments^  how  pleaded. 

In  pleading  a  judgment,  or  other  determination  of  a  Court  or 
officer  of  especial  jurisdiction,  it  shall  not  be  necessary  to  state  the 
facts  conferring  jurisdiction,  but  such  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  such  allegar 
tion  be  controverted,  the  party  pleading  shall  be  bound  to  estab- 
Ush  on  the  trial  the  facts  conferring  jurisdiction. 

N.  Y.  Code,  S  161. 

1 .  The  answer  to  a  suit  on  a  note  set  up  defendant's  discharge  in  insolvency. 
Plaintiff  demurred  to  the  answer,  on  the  ground  that  it  did  not  allege  that  the 
note  was  described,  set  forth  and  included  in  defendant's  schedule :  H3d,  that  the 
demurrer  was  not  well  taken ;  that,  under  section  fifty-nine  of  the  Practice  Act,  it 
was  sufficient  to  allege  in  the  answer  that  a  judgment  had  been  duly  rendered,  dis- 
charging defendant  from  the  demand  sued  on ;  and  that  whether  the  demand  was 
sufficiently  described  was  matter  of  evidence  to  be  determined  at  the  trial  by  in- 
spection of  the  record.    Hanacom  v.  Tower,  17  Cal.  518. 
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2.  In  an  action  on  a  judgment  obtained  in  another  State,  where  the  tranBcript  of 
the  judgment  shows  the  jurisdiction  of  the  Court  on  its  face,  it  is  not  necessary  to 
aTer  jurisdiction.    Loww,  Burrows^  12  Cal.  181. 

S.  A  certificate  of  the  proceedings  of  the  Surrogate's  Court  of  New  York,  which 
states  that  A.  W.  Bradford  is  Surrogate  of  the  city  and  county  of  New  York,  and 
acting  Clerk  of  the  Surrogate's  Court ;  that  he  has  compared  the  transcript  of  the 
papers  with  the  original  records  in  the  matter  of  the  estate  of  William  Young, 
and  finds  the  same  to  be  correct,  and  a  true  copy  of  all  the  proceedings  ;  and  that 
the  certificate  is  in  due  form  of  law — in  testimony  whereof  he  sets  his  hand  and 
affixes  his  seal  of  office — is  sufficient.    Id. 

4.  Under  the  Act  of  Congress  respecting  the  authentication  of  the  record  of  a 
Court  of  one  State  to  be  used  in  another,  it  is  only  necessary  that  the  certificate 
should  state  the  main  fitcts  which  are  made  necessary  by  the  act,  when  the  offices 
of  Judge  and  Clerk  are  both  vested  in  one  person.    Id. 

5.  In  an  action  on  a  judgment  obtained  m  another  State,  where  the  transcript 
Off  the  judgment  shows  the  jurisdiction  of  the  Court  on  its  face,  it  is  not  necessary 
to  aver  junsdiction.    Jd, 

6.  The  certificate  of  the  magistrate  that  the  Clerk's  **  attestation  is  in  due  form 
of  law,"  is  conclusiye  that  the  attestation  is  in  proper  form  for  the  purpose  of  the 
admissibility  of  the  copy  of  the  record  in  eviaence.  It  is  made  by  the  Act  of 
Congress  the  only  evidence  on  that  subject.  1  Groenl.  £v.  sec.  506 ;  Drummond 
V.  Magmder,  9  Cfranch,  122 ;  Craig  v.  Arown,  1  Pet.  C.  C.  852 ;  Smith  v.  Blagge, 
1  Johns.  238;  Fergumm  v.  Hctrwood,  7  Cranch,  408;  Edmiston  v.  SchuHtrtz,  13  S. 
lb  R.  135;  2  Cow.  &  Hill's  Notes,  860,  861,  1130,  1132,  1133;  Hatcher  v.  Eoche- 
Uau,  4  £.  D.  Smith  (18  N.  Y.)  86. 

7.  Courts  of  limited  jurisdiction.— In  pleading  the  judgment  of  a 
Probate  Court,  it  being  a  Court  of  limited  and  inferior  jurisdiction,  it  is  necessary 
to  set  forth  the  fiscts  which  give  jurisdiction.  (This  rule  is  altered  by  statute  of 
1858,  p.  95,  ch.  120.)     Smith  v.  Andrewt,  6  Cal.  652. 

8.  The  law  presumes  nothing  in  favor  of  the  jurisdiction  of  Justices'  Courts, 
and  a  party  who  asserts  a  right  under  the  judgment  of  a  Justice,  must  affirmatively 
show  every  fact  necessary  to  confer  such  jurisdiction.  Svoain  j-  Marsh  y.  Chase, 
12  Cal.  283. 

§  60.  Conditions  precedent^  how  to  he  pleaded. 

In  pleading  the  performance  of  conditions  precedent  in  a  con- 
tract, it  shall  not  be  necessary  to  state  the  facts  showing  such  per- 
formance ;  but  it  may  be  stated  generally  that  the  party  duly  per- 
formed all  the  conditions  on  his  part ;  and  if  such  allegation  be 
controverted,  the  party  pleading  shall  establish,  on  the  trial,  the 
facts  showing  such  performance. 

N.  Y.  Code,  §  162. 

1.  Performance  of  conditions  precedent.— The  allegation  that  the 

plaintiff  had  fully  performed,  on  his  part,  all  conditions  of  the  contract,  is  an  alle- 
gation of  performance  sufficiently  explicit  under  section  sixty  of  the  Practice  Act. 
Ccrf.  SUam  Nav.  Co.  v.  Wright,  6  Cal.  258. 

2.  In  suit  in  equity  to  set  aside  a  judgment  by  default  on  a  return  by  the  Sheriff 
of  personal  service,  on  the  ground  that  defendant  in  fact  was  not  so  served,  and 
never  had  any  notice  of  the  proceedings,  and  that  he  had  a  valid  defense  to  the 
action,  the  allegations  relative  to  this  defense  showed  that  it  was  based  upon  an 
executory  agreement,  by  the  terms  of  which  certain  things  were  to  be  done  by 
plaintiff,  and  in  consideration  thereof  he  was  to  be  released  from  the  debt  for  whicn 
the  action  was  Inought:  Held,  that  the  allegations  are  insufficient  in  this,  that  they 
do  not  state  that  any  of  these  things  were  performed  by  him,  or  that  he  over 
ofiered,  or  was,  or  has  been  at  any  time,  ready  or  willing  to  perform  the  same. 

GibboHS  V.  Scoa,  15  Cal.  284. 
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3.  Where  A  sold  a  lot  of  land  to  B  and  delivered  possession,  and  in  a  written 
contract  respecting  the  same  it  was  stipulated,  among  other  things,  that  in  the 
event  that  B  should  be  dispossessed  by  legal  judgment  at  any  time  within  three 
years,  A  should  pay  back  to  B  $2,000 ;  and  should  suit  be  brought  against  B  for 
the  lot,  then  B  should  notify  A  of  it,  in  order  to  enable  him  to  assist  in  the  defense 
of  the  title :  Held,  that  the  giving  of  the  notice  by  B  to  A  of  the  institution  of  suit 
against  B  for  tlie  lot,  was  indispensable  to  enable  B  to  recover  of  A  on  such  con* 
tract.    Bensley  v.  Atwilly  12  Cai.  231. 

4.  In  a  suit  on  such  contract,  B  should  aver  that  he  had  been  evicted  after  no< 
tice  to  A.    The  payment  of  the  money  is  dependent  upon  this  fact.    Id. 

5.  The  plaintins  held  certain  security  on  real  estate  for  the  payment  of  anip- 
debtedness  of  M.  to  them,  but  gave  up  and  canceled  such  security  upon  B  execut- 
ing a  bond  in  their  favor,  the  condition  of  which  was  that  B  should  pay  to  the 
plaintiffs  such  amount,  not  exceeding  $4,000,  as  should  be  found  due  to  them  from 
M.  afber  sale  of  certain  goods  and  the  winding  up  of  the  accounts  of  M.  with  the 
plaintiffs,  the  payment  of  which  bond  was  guaranteed  bv  the  defendant  under  the 
same  conditions  expressed  therein :  Held,  in  an  action  on  the  defendant's  guaranty, 
that  the  want  of  an  averment  in  the  complaint  of  the  winding  up  of  the  accounts, 
of  the  plaintiffs  with  M.,  or  any  averment  equivalent  thereto,  rendered  the  com- 
plaint substantially  defective,  and  judgment  was  given  for  the  defendant  on  demur- 
rer to  the  complaint.    Mickle  v.  Sanchez,  1  Cal.  200. 

6.  The  clause  of  section  one  hundred  and  sixty-two  of  the  Code,  relating  to 
avening  the  performance  of  conditions  precedent,  has  no  application  to  averments 
necessary  to  charge  the  drawer  of  a  bill  of  exchange.  It  is  applicable  to  conditions 
expressed  in  a  contract  which,  by  the  terms  thereof,  are  to  be  performed  *'  on  his 
part,"  t.  e.,  by  the  party  thereto,  and  which,  but  for  this  section,  he  must  state  to 
nave  been  performed  by  him  in  detail.  And  the  object  of  the  Legislature  was  to 
avoid  probxity  in  pleaiiling,  bv  permitting  him  to  aver  generally  (by  grouping  aU 
the  conditions  to  be  performed  by  himself)  that  he  had  duly  performed  them  all. 
The  section  substitutes  a  general  averment  of  performance  for  a  statement  in  de- 
tail of  each  distinct  act.  Its  purpose  was  not  to  give  to  the  word  "  duly,"  when 
applied  to  a  single  specific  averment,  any  such  comprehensive  force  and  meaning 
as  to  make  the  use  of  that  word  tantamount  to  an  averment  of  every  other  fact 
necessary  to  make  the  presentment  which  is  averred  a  legal  presentment,  disap- 
proving of  Gayy,  Paine,  5  How.  Pr.  R.  107;  Woodbury  v.  Sackrider,  2  Abbott's 
rr,  B.  402.     Graham  v.  Machado,  6  Dner,  515. 

7.  It  seems  that  the  word  "  party,"  in  the  provision  of  section  one  hundred  and 
sixty-two  of  the  Code,  that  "  it  may  be  stated  generally  that  the  party  duly  per- 
formed all  the  conditions  on  his  part,"  means  the  person  or  persons  by  whom  the 
conditions  were  to  be  performed,  and  the  plaintiff^  in  the  suit,  not  necessarily  the 
person  who  is  the  party  to  the  contract.  Upon  a  liberal  construction  [Code,  sees. 
159,  467]  the  section  means,  that  it  may  be  stated  generally  that  the  person  or 
persons  by  whom  the  conditions  were  to  be  performed  have  duly  performed,  etc. 
Rowland  v.  Phalen,  1  Bosw.  43. 

8.  Where  an  insttument  for  the  payment  of  money,  on  which  the  action  is 
brought,  is  written  in  a  foreign  language,  it  is  sufficient  to  give  a  copy  of  it  in  the 
complaint,  under  section  one  hundred  and  sixty-two  of  the  Code.  So  held  on  de- 
murrer.   Naumy  v.  Dubosty,  ante,  128. 

9.  In  an  action  on  a  contract  by  which  the  plaintiff  had  bound  himself  to  do 
certain  acts,  and  to  procure  third  parties  to  do  certain  acts,  the  complaint  alleged 
performance  on  their  part  in  the  following  form  :  And  the  plaintiff^  further  says, 
that  he  and  those  on  whose  behalf  the  said  agreement  was  made  and  entered  into 
by  him,  have  fully  and  faithfully  performed  and  fulfilled  all  and  singular  the  cov- 
enants and  agreements  in  the  said  agreement  contained,  on  the  part  of  the  said 
plaintiff,  and  those  on  whose  behalf  the  said  agreement  was  made  and  entered-into 
oy  him  as  aforesaid :  Held,  sufficient,  under  section  one  hundred  and  sixty  two  of 
the  Code.  When  the  plaintiff  avers  that  he  has  fully  and  faitlifully  performed  aU 
and  singular  the  covenants,  etc.,  on  his  part,  he  does  aver  that  everything  was  done 
which  he  was  bound  to  do,  or  to  cause  to  be  done ;  and  he  only  strengthens  this 
averment  when  he  adds  that  those  on  whose  behalf  he  acted  have  also  performed. 
In  no  aspect  can  the  addition  of  this  statement  impair  the  effect  of  his  averment. 
Rowland  v.  Phalen,  1  Bosw.  43. 
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§  61.  Private  statutes ^  how  to  be  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom,  it 
shall  be  sufficient  to  refer  to  such  statute  hj  its  title  and  the  day 
of  its  passage,  and  the  Court  shall  thereupon  take  ju4icial  notice 
thereof. 

N.  Y.  Code,  k  163;  Van  Sant.  Pleadings,  270,  496;  5  Sand.  153. 

1.  When  a  pleader  wishes  to  arail  himself  of  a  statutory  privilege,  or  right 
given  by  particnlar  facts,  he  must  show  the  facts ;  those  facts  which  the  statute 
requires  as  the  foundation  of  the  right  must  be  stated  in  the  complaint.  Dye  v. 
JDy,  11  Cai.  163. 

§  62.  Libel  and  slander^  how  stated  in  the  complaint. 

In  an  action  for  libel  or  slander,  it  shall  not  be  necessary  to  state 
in  the  complaint  any  extrinsic  facts,  for  the^  purpose  of  showing  the 
application  to  the  plaintiff  of  the  defamatory  matter  out  of  which 
llie  cause  of  action  arose ;  but  it  shall  be  sufficient  to  state  gener- 
ally, that  the  same  was  published  or  spoken  concerning  the  plaintiff, 
and  if  such  allegation  be  controverted,  the  plaintiff  shall  establish, 
on  the  trial,  that  it  was  so  published  or  spoken. 

N.  Y.  Code,  nw. 

1.  Insuficient  allegations. — ^In  a  complaint  for  slander,  the  first  count 
contained  an  introductory  averment  that  the  defendant,  contriving  and  intending 
to  have  it  believed  that  the  plaintiff  was  intending  to  commit  a  certain  crime,  ut- 
tered certain  words  by  which,  the  innu^do  declared,  the  defendant  meant  to  charge 
the  plaintiff  with  attempting  to  commit  such  crime :  Hddf  insufficient.  The  mere 
intention  to  commit  a  crime,  without  an  attempt  by  some  overt  act,  is  no  ofienso. 
And  it  is  well  settled  that  the  innuendo  cannot  enlarge  the  meaning  of  the  words 
spoken  beyond  the  averment  of  the  intention  by  which  the  speaking  of  the  words 
ia  introduced,  where  the  words  themselves  are  ambiguous,  and  do  not  necessarily 
impute  a  crime.     Weed  v.  BibbinSf  32  Barb.  315.  - 

2.  Sufficient  allegations. — ^But  a  second  count,  which  averred  that  the  de- 
fendant intended  to  have  it  believed  that  the  plaintiff  had  produced  a  false  and 
pretended  child,  as  bom  of  herself  and  her  deceased  husband,  in  order  to  ^ain  pos- 
session of  certain  property  under  a  will,  the  innuendo  and  averment  being  alike,  was 
held  sufficient,  altnough  the  words  spoken  did  necessarily  impute  a  crime,  a  crim- 
inal often^e  being  clearly  imputed  by  the  words  when  understood  in  the  light  of 
the  introductory  averment  and  the  innuendo.    Id. 

3.  In  an  action  of  slander,  where  the  words  charging  plaintiff  with  giving  false 
testimony  are  not  actionable  in  themselves,  it  is  incuml^nt  on  the  plaintiff  to  show 
that  they  were  spoken  in  reference  to  a  judicial  proceeding  before  a  Court  or  officer 
of  competent  jurisdiction.    JSonnar  v.  McPhcUlt  31  Barb.  106. 

4.  That  in  an  action  for  libel,  an  allegation  in  the  complaint  that  the  defendant 
was  the  proprietor  of  the  newspaper  is  sufficient,  without  otherwise  alleging  that 
he  published  it,  or  was  concemea  in  its  publication.  Andret  v.  WelUf  7  Johns. 
260,  262,  263;  Hunt  v.  Bennett,  19  N.  Y.  (5  £.  P.  Smith)  174.    . 

5.  Where  die  matter  charged  is  libelous  as  a  matter  of  law,  an  allegation  that 
it  was  false  and  malicious  is  unnecessary ;  and  if  it  were  necessary,  an  allegation 
that  it  was  a  libel  is  a  sufficient  allegation  of  falsehood  and  malice.    Id. 

6.  Though  when  a  slander  is  couched  in  ambiguous,  ironical  or  insinuating 
words,  it  is  necessary  to  aver  that  the  defendant,  in  usine  it,  meant  to  be  and  was 
understood  by  the  hearers  as  charging  the  plaintiff  with  toe  crime  imputed.    ( Gib- 
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8<m  V.  Williams,  4  Wend.  320;  Andrews  v.  Woodmansaf  15  Id.  232;  5  EajBt.  463.) 
Yet  words  actionable  in  themselves  require  no  allegation  as  to  the  way  in  which 
they  were  understood  by  the  hearers.     Wctlrath  v.  Nellis,  7  How.  Pr.  72. 

7.  To  say  of  a  man,  after  a  libel  has  been  published,  that  he  is  the  author  of  it, 
is  actionable  ;)er  se.     Vide  t.  Grayy  10  Abbott,  1. 

8.  Varianoe* — ^In  an  action  for  an  alleged  libel,  a  variance  between  the  date 
of  the  libel  as  set  forth  in  the  complaint,  and  as  shown  in  the  evidence,  is  not  mate- 
rial, unless  the  defense  is  misled  by  it.     Thrall  v.  Smiley ,  9  Cal.  529. 

9.  Evidenoe. — ^In  an  action  of  slander  for  words  spoken  in  the  presence  and 
hearing  of  the  plaintiff,  and  immediately  after  the  defendant  had  uttered  the  slan- 
derous words  the  plaintiff  replied  to  them,  which  reply  the  plaintiff  offered  to 
prove  on  the  trial,  and  the  Court  refused  to  hear  such  proof:  aeldy  that  such  rul- 
ing of  the  Court  was  error,  as  the  reply  might  have  qualified  or  explained  the 
sl^derous  words,  or  shown  in  what  sense  they  were  uttered,  or  might  have  even 
admitted  their  truth.    Bradley  v.  Gardner,  10  Cal.  371. 

10.  DamaffOS. — ^In  an  action  for  slander,  where  words  are  charged  to  have 
been  spoken  of  and  concerning  a  defendant,  as  a  clerk  or  tradesman,  which  it  is 
alleged  was  his  profession,  it  is  unnecessary  to  allege  special  damages.  Butler  v. 
Howes,  7  Cal.  87. 

1 1 .  Exemplary  damages  may  be  recovered  in  an  action  for  defamation.  Bunt 
V.  Bennett,  19  N.  Y.  (5  E.  P.  Smith)  174. 

12.  Actual  damage  is  not  necessary  to  sustain  a  verdict  for  exemplary  damages. 
Fry  V.  Bennett,  9  Abbott,  45. 

13.  An  action  for  slander,  in  which  special  damage  is  necessary  to  be  proved, 
cannot  be  sustained  by  showing  that  the  plaintiff,  in  consequence  of  the  effect  on 
his  mind,  occasioned  by  the  words  reported  to  him,  was  made  sick  and  unable  to 
labor.  The  pecuniary  loss  required  to  be  shown  where  the  words  are  not  actiona- 
ble per  se,  must  be  the  effect  of  the  slander  upon  other  persons.     Terwilliger  v. 

Wands,  17  N.  Y.  (3  E.  P.  Smith)  54. 

14.  The  same  principle  precludes  a  husband  from  recovering  in  an  action  for 
such  slander  upon  his  wife,  where  her  illness  and  inability  to  work  is  the  only 
special  damage.     Wilson  v.  CroU,  Id.  442. 

§  63.  Armoer  in  au^ch  cases. 

In  the  actions  mentioned  in  the  last  section,  the  defendant  may, 
in  his  answer,  allege  both  the  truth  of  the  matter  charged  as  de- 
falnatory,  and  any  mitigating  circumstances,  to  reduce  the  amount 
of  damages ;  and  whether  he  prove  the  justification  or  not,  he  maj 
give  in  evidence  the  mitigating  circumstances. 

N.  Y.  Code,  \  165. 

1.  Justifloation,  what  must  be  alleged.— To  constitute  a  justification 

in  an  action  for  a  libel,  the  answer  must  aver  the  truth  of  the  defamatory  matter 
charged.  It  is  not  sufficient  to  set  up  facts  which  only  tend  to  establish  the  truth 
of  such  matter.  Without  an  averment  of  its  truth,  the  fact  detailed  can  only  avail 
in  mitigation  of  damages.     Thrall  v.  Smiley,  9  Cal.  529. 

2.  An  answer  to  a  complaint  for  slander,  which  shows  that  defendant  was  in- 
formed and  believes  the  cnarges  were  true ;  that  the  ofienses  chained  were  in  fact 
committed,  and  as  defendant  believes  by  the  plaintiff,  and  disavowing  malice  in 
making  the  charges,  is  sufficient  as  a  justification.  Steinman  v.  Clark,  10  Ab- 
bott, 132.  ' 

3.  In  an  answer  to  a  complaint  for  libel,  matter  which  is  alleged  in  justification 
may  also  properly  be  alleged  in  mitigation  of  damages.  Howard  v.  jKaymond,  10 
Abbott,  155. 

4.  Counter  claim  for  slander  of  defendant.— In  an  action  for 

slander,  the  defendant  cannot  set  up  in  an  answer  which  contains  a  general  denial. 
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a  counter  claim  against  the  plaintiff  for  a  slander  alleged  to  have  been  uttered  by 
him  shortly  before  the  day  specified  in  the  complaint.  FeUerman  v.  Dolan,  7  Ab- 
bott, 395,  note. 

5.  Malice< — It  is  error  for  the  Court  to  instruct  the  jury  "  that  when  a  person 
injuriously  slanders  the  title  of  anotiier,  malice  is  presumed.  McDanid  v.  Baca, 
2  Cal.  326. 

6.  Proof  by  defendant. — ^The  defendant  may  prove  the  reply  by  plaintiff 
immediately  ^ter  defendant  uttered  the  slanderous  words.  BraaUy  v.  Gardner, 
10  Cal.  371. 

§  64.  What  cauBe^  of  action  may  be  Joined,   '       , 

[1855.]  The  plaintiff  may  unite  several  causes  of  action  in  the 
same  complaint,  when  they  all  arise  out  of: 

Ist.  Contracts,  express  or  implied. 

2d.  Claims  to  recover  specific  real  property,  with  or  without  dam- 
ages, for  the  withholding  thereof,  or  for  waste  committed  thereon, 
uid  the  rents  and  profits  of  the  same. 

3d.  Claims  to  recover  specific  personal  property,  with  or  without 
damages,  for  the  withholding  thereof. 

4th.  Claims  against  a  trustee  b]r  virtue  of  a  contract,  or  by  op- 
eration of  law. 

5th.  Injuries  to  character. 

6th.  Injuries  to  person. 

7th.  Injuries  to  property.  But  the  causes  of  action  so  united 
shall  all  belong  to  only  one  of  these  classes,  and  shall  affect  all  the 
parties  to  the  action,  and  not  require  different  places  of  trial,  and 
shall  be  separately  stated. 

Provided,  however,  that  an  action  for  malicious  arrest  and  pros- 
ecution, or  either  of  them,  may  be  united  with  an  action  for  either 
an  injury  to  character  or  to  the  person. 

N,  Y.  Code,  S  167. 

1.  Causes  of  action  which  may  be  united. —All  matters  arising 

from  and  constituting  part  of  the  same  transaction  may  be  litigated  in  the  same 
action.  Ereiy  action,  under  our  system,  may  be  tenned  an  action  on  the  case, 
and  any  ground  of  relief  which  can  be  regarded  as  part  of  the  case  may  be  in- 
cluded in  the  action.    Jones  and  Wife  v.  Steamship  Cortes,  17  Cal.  487. 

2.  Tort  and  oontraot  may  be  united,  when.— Under  our  system,  a 

cause  of  action  in  tort  may  be  united  with  a  cause  of  action  on  contract,  if  the  two 
causes  of  action  arise  out  of  the  same  transaction.    Id. 

3.  Cases  finom  New  York  cited  to  show,  that  although  there  as  here  the  statute 
provides  a  claim  for  injuries  to  the  person  shall  not  be  joined  with  a  claim  for  in- 
^ries  to  character,  yet  if  the  facts  of  the  whole  case  or  transaction  embrace  an 
injury  to  the  person  and  also  an  injury  to  the  character,  then  plaintiff  may  recover 
in  one  action  for  the  compound  injury.    Id, 

4.  Leeal  and  equitable  gprounds  of  relief  may  be  united  in  the  same  action.  The 
action  Seubens  t.  Joel,  13  N.  Y.  (3  Eem.)  488,  explained.  New  York  Ice  Co.  y. 
North  Western  Ins.  Co.,  12  Abbott,  74,  414. 
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5.  Whether  the  provision  of  section  one  hundred  and  sixty-seven  of  the  Code, 
allowing  both  legal  and  equitable  causes  of  action  to  be  united,  extends  to  any 
other  than  that  class  of  cases  in  which  it  was  formerly  well  settled  that  a  Court  of 
Equity,  havine  acquired  jurisdiction,  could  go  on  to  administer  legal  relief,  Query? 
Lattin  v.  McVariyy  8  Abbott,  225. 

6.  It  is  not  necessary,  in  an  action  against  a  Sheriff  to  ^over  damages  (in 
addition  to  the  two  hundred  dollars  imposed  by  law  as  a  penalty)  for  a  failure  to 
execute  and  return  process,  that  two  suits  should  be  brought.  ^Damages  and  the 
penalty  may  be  recovered  in  one  suit.    Parker  v.  Freer,  Sheriff,  9  Cal.  642. 

7.  There  was  no  misjoinder  of  cause  of  action  in  this  case.  When  a  defendant 
pleads  another  suit  pending  between  the  same  parties,  and  for  the  same  cause  of 
action,  and  it  appears  t^tat  no  summons  was  ever  issued  upon  the  complaint,  and 
that  there  was  no.  voluntary  appearance  on  the  part  of  the  defendant  in  such  suit : 
Hdd,  that  there  was  no  suit  pending,  and  consequently  no  misjoinder  of  causes  of 
action.     Weaver  v.  Oonaer,  10  Cal.  233. 

8.  Where  a  suit  was  brought  to  foreclose  a  mortgage  executed  by  husband  and 
wife  to  secure  a  note  made  by  the  husband  alone,  and  the  complaint  prayed  for 
judgment  against  the  husband  for  the  amount  of  the  note  and  interest,  and  a  de- 
cree against  both  defendants  fbr  the  sale  of  the  mortgaged  premises :  Held,  there 
was  no  misjoinder  of  actions,  and  the  complaint  was  not  demurrable  on  that 
ground.    Rollins  v.  Forhes  and  Wife,  10  Cal.  299. 

9.  The  plaintiff  sued  to  recover  damages  from  defendant  for  his  broach  of  a 
contract  to  publish  a  book  from  certain  stereotype  plates  delivered ;  for  the  loss  of 
the  plates  by  the  defendant  through  his  gross  carelessness  and  negligence ;  for  the 
moneys  advanced  to  him  upon  the  contract  by  the  plaintiff;  for  the  damages  aris- 
ing from  his  delay  in  the  publication ;  and  for  the  additional  expense  over  the 
contract  price,  in  subsequently  publishing  the  book:  Hdd,  that  the  causes  of 
action  were  such  as  might  properly  be  united.    Badger  v.  Benedict,  1  Hilt.  414. 

10.  Separate  causes  of  action,  arising  out  of  breach  of  contract,  and  injuries  to 
property,  the  subiect  of  the  contract,  intrusted  to  another  to  enable  him  to  perform 
it,  mayproperly  be  joined,  as  arising  out  of  one  transaction.    Id, 

II. 'The  complaint,  in  an  action  against  carriers,  stated,  as  a  first  cause  of 
action,  that  the  defendants  lost  or  converted  a  portion  of  the  goods  intrusted  to 
them,  and  demanded  damages  therefor ;  as  a  second  cause  of  action,  that  when 
they  delivered  the  balance,  uie  plaintifis,  not  knowing  of  the  deficiency,  paid  them 
freight  as  if  the  whole  had  been  delivered,  and  demanded  to  recover  back  the 
excess  of  freight :  Hdd,  that  these  claims  were  properly  united  in  one  action. 
Adams  v.  Bissdl,  28  Barb.  382,  385. 

12.  The  plaintifi^  being  botJi  executrix  and  devisee  of  the  testator,  sued  the 
testator's  lessee,  joining  a  claim  for  rent,  subsequent  to  the  decease  of  the  testator, 
with  a  claim  for  damages  for  breach  of  covenant  respecting  personal  property 
embraced  in  the  lease :  Held,  not  a  misjoinder.  The  testator  might  have  brought 
one  action.  Plaintiff  had  a  common  interest  as  executrix  and  devisee.  I  Paige, 
^0 ;  12  Barb.  28 ;  Armstrong  v.  Hall,  17  How.  Pr.  B.  76. 

13.  Under  our  Practice  Act,  it  is  competent  for  the  plaintiff  to  recover  real 
property,  with  damages  for  withholding  it,  and  the  rents  and  profits,  all  in  the 
.same  action,  and  aa  one  cause  of  action.    Sullivan  v.  Davis,  4  Cal.  291. 

14.  Causes  of  action  for  libel,  slander,  and  malicious  prosecution  in  behalf  of 
.the  People,  for  a  crime,  may  be  joined  in  one  action.  They  are  all  injuries  to 
•character.    Martin  v.  Mattison,  8  Abb.  Pr.  3. 

15.  Value  of  property  destroyed  and  damages  for  the  same  may  be  joined. 
Tendessen  v.  Mankcil,  3  Cal.  440. 

16.  In  an  action  for  injuries  to  a  mining  claim,  a  claim  for  damages  to  the 
plaintiff  by  reason  of  the  breaking  away  of  the  defendants'  dam,  and  me  conse- 
quent washing  away  of  the  pay-dirt  of  the  plaintiff,  may  properly  be  joined  with 
a  chum  for  diunages  in  the  preventing  plaintiff  from  working  his  claim.  Fraier 
y.  Sears  Union  Water  Co.,  12  Cal.  555. 

17.  The  union  in  one  count  of  a  complaint,  of  an  allegation  that  defendants 
*'  have  wrongfully  built  duns  and  flumes  across  said  Mormon  creek  *  *  so  as 
to  turn  the  water  of  said  creek  out  of  its  natural  channel,"  etc.,  and  thus  divert  it 
from  plaintiff,  with  an  allegation  that  defendants  "  have  constructed  gates,  etc.,  in 
their  said  dams  and  flumes,  which  they  *  *  hoist  for  the  purpose  of  clearing 
out  said  dams  and  flumes  of  slum,  stone  and  gravel,"  the  accumulation  of  which 
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renders  the  water  useless  to  plaintifT,  does  not  make  the  comphiint  demurrahle,  on 
the  ground  that  it  unites  seyeral  distinct  causes  of  action  in  one  count.  Gale  v. 
Tu3umne  Water  Co.,  14  Cal.  25. 

18.  Causes  of  action  which  cannot  be  united.— A  claim  for  dam- 

affes  for  a  personal  tort  cannot  he  united  with  a  demand  properly  cognizable  in  a 
Court  of  £quitr  in  tlie  same  action.    Mayo  v.  Madden^  4  Cal.  27. 

19.  A  claim  for  the  possession  of  real  property,  with  damages  for  its  detention, 
cannot  be  joined  in  tne  same  complaint,  under  anv  system  of  pleading,  with  a 
claim  for  consequential  damages  arising  from  a  change  of  a  road,  by  which  a 
tavern  keeper  may  have  been  injured  in  his  business.  &wles  v.  Sacramento  Turn- 
pike Cb.,  5  Cal.  224. 

80.  It  is  improper  to  ^oin  an  action  of  trespass  quare  clausum  fregit  with  eject* 
ment  and  prayer  for  relief  in  chancery.    Bigdow  v.  Gove,  7  Cal.  133. 

21.  A  claim  for  money  i^^nst  a  husband  cannot  be  joined  with  a  claim  a^nst 
the  separate  estate  of  the'  wife,  although  arising  out  of  a  single  transaction.  Falen 
T.  Lent,  5  Bosw.  713. 

22.  It  seems  that  the  defendants  might  have  moved  to  compel  the  plaintiff  to 
elect  which  cause  of  action  he  would  prosecute. '  Hen  v.  Buffalo  and  Niagara 
FalU  and  New  York  Central  Railroad  Go's,  29  Barb.  391. 

23.  The  complaint  was  against  two,  for  use  and  occupation.  On  the  trial,  the 
plaintiff  oflfered  a  landlord  and  tenant's  agreement,  with  guaranty,  by  which  It 
appeared  that  one  defendant  was  lessee  and  the  other  merely  surety :  Held,  that 
die  misjoinder  of  actions  was  fatal  to  a  judgment  for  plaintiff.  It  was  not  neces  - 
sary  that  the  defendant  should  raise  the  objection  by  demurrer,  as  it  did  not  appear 
on  the  complaint.  Phalen  v.  Dingee,  4  E.  D.  Smith's  C  P.  B.  879 ;  8  Abb.  Pr. 
B.518. 

24.  Where  a  complaint  awnst  two  defendants  allesed  that  one  of  them  erected 
a  building  across  an  alley  of  the  plaintiff,  and  thus  obstructed  his  right  of  way ; 
that  such  defendant  then  transferred  the  building  to  the  other  defendant,  who  con- 
tinued the  obstruction ;  and  prayed  judgment  against  both  defendants :  Held,  first, 
that  the  complaint  stated  a  good  cause  of  action  against  each  defendant  separately; 
second,  that  the  causes  of  action  were  distinct,  the  continuance  of  the  nuisance 
bexnc  a  firesh  nuisance ;  third,  that  the  complaint  was  bad  on  demurrer,  as  improp- 
eriy  joining  causes  of  action ;  fourth,  that  the  defendants  *might  demur  jomtly. 
Sets  T.  Buffalo  and  Niagara  Falls  and  New  York  Central  Railroad  Co*8,  29  Barb. 
391. 

25.  A  broker,  employed  to  effect  the  sale  of  lands,  gold  them  to  his  own  clerk, 
who  was  employed  in  the  affiurs  of  the  vendor  relating  to  the  land,  and  by  his 
employment  acquired  special  knowledge  concerning  it :  Mdd,  first,  that  although 
the  price  agreed  to  be  paid  was  fSeur,  and  the  purchase  money  was  adequately 
secured,  the  sale  could  not  he  sustained.  The  rule  which,  in  such  a  case,  forbid 
the  broker  from  selling  to  himself,  equally  forbids  him  from  selling  to  his  clerk  or 
assistant.  Second,  that  he  could  not  join  the  broker  and  the  clenc  in  one  action, 
claiming  the  alternative  relief  of  a  reconveyance  by  the  latter,  or  from  the  two 
the  value  of  the  lots  at  the  commencement  of  the  action.  Although  the  two 
causes  of  action  arise  out  of  the  same  transaction,  they  do  not  affect  both  of  the 
parties  defendant.  They  are  separate  and  distinct  causes  of  action,  which  cannot 
be  joined  under  the  Code.     Gardner  v.  Ogden,  22  N.  Y.  (8  Smith)  327. 

26.  Causes  of  action  must  be  separately  stated.— The  common 

counts  cannot  all  be  united  in  one  coant  as  one  caase  of  action,  without  any  spec- 
ification of  the  sums  due  upon  each  several  cause.  Buckingham  v.  Waters,  14 
CaL  146. 

27.  Complaint  in  ejectment  may  be  for  two  separate  and  distinct  pieces  of  land ; 
but  the  two  causes  of  action  must  be  separately  stated,  afiect  all  the  parties  to  the 
action,  and  not  require  different  places  of  trial.    Boles  v.  Cohen,  15  Cat.  150. 

28.  Objection  to  the  misjoinder  of  parties  and  of  causes  of  action  should  be 
taken  by  demurrer  or  answer,  or  they  are  deemed  waived.  Jacks  v.  Cooke,  6  Cal. 
164. 

29.  If  several  causes  of  action  are  improperly  united  in  the  same  action,  the 
objection  must  be  taken  either  by  demurrer  or  answer,  or  it  will  be  deemed  to  have 
been  waived.    Macondray  v.  Simmons,  1  Cal.  293. 

30.  The  plaintiff,  having  a  cUum  against  A,  Itrought  suit  against  him  to  enforce 
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the  claim,  and,  in  the  same  action,  sought  to  set  aside  a  conveyance  of  real  estate 
from  A  to  B,  on  the  ground  that  it  was  executed  in  fraud  of  the  creditors  of  A, 
and  made  B  a  partj  to  the  snit :  Hddy  there  having  been  no  objection  taken» 
either  by  demnrrer  or  answer,  on  the  ground  of  an  improper  joinder  of  several 
causes  of  action,  that  the  plaintiff  was  entitled  to  contest  the  validity  of  the  con- 
veyance from  A  to  B.    la. 

31 .  An  objection  that  different  causes  of  action  have  been  improperly  joined,  is 
waived  by  the  failure  of  defendants  to  demur.    Marius  v.  Bicknell,  10  Cal.  217. 

§  65.  Allegation  not  demed,  when  to  be  deemed  true. 

[1864,  1860,  1862.]     Every  material  allegation  of  the  com-  ,  v^ 

plaint,  not  specifically  controverted  by  the  answer,  shall,  for  thJK^"  ^ 

purposes  of  the  action,  be  taken  as  true ;  the  allegation  of  n^' ' ;  j  ^^^ 

matter  in  the  answer  shall,  on  trial,  be  deemed  controverted  by  ttio  -  <^ 
adverse  party. 

N.  Y.  Code,  §  1«8. 

1.  Material  allegations. — ^Whatconstitute^naterial  allegations.  Seeonte^ 
page  51,  "  Material  averments,  test  of." 

2.  When  Koneral  denial  not  sufOleient.— A  general  and  sweeping 

denial  in  a  verined  answer  is  not  sufficient  to  controvert  specifically  each  material 
allegation  of  the  complaint.  Dewey  v.  BowmaUf  8  Cal.  145 ;  Humphries  v.  Mo- 
Call  9  Id.  59. 

3.  The  complaint  verified  set  forth  that  the  plaintiffs  are  owners  and  entitled  to 
the  possession  of  certain  mining  claims  therein  described,  and  that  the  defendants 
wrongfully  entered  upon  and  dispossessed  the  plaintiffs,  as  alleged  in  the  com- 
plaint. The  answer  denies  specifically  the  allegations  of  ownersMp  and  right  of 
possession,  and  denies  that  the  defendants  wrongfully  and  unlawfully  entered  and 
dispossessed  the  plaintifis.  The  facts  of  entir  and  ouster  are  the'onl3r  issuable 
facts  presented  in  this  allegation,  and  in  the  absence  of  a  denial  in  positive  and 
unequivocal  terms,  they  are,  foi^the  purposes  of  the  action,  to  be  taken  as  true. 
Busenius  v.  Coffee^  14  Cal.  91. 

4.  The  omission  of  thetrords  "when  it  is  verified,"  in  the  Act  of  1860,  amend- 
ing the  sixty-fifth  section  of  the  Practice  Act,  (repealed  in  1862)  is  a  mere  cleri- 
cal mistake.  The  amendment  of  the  Act  of  1860  to  this  section,  and  also  to 
section  forty-six,  was  not  designed  to  change  the  character  of  answers,  or  to  abol- 
ish any  distinction  between  those  verified  and  those  not  verified.  Skxrm  v.  Far- 
rand,  18  Cal.  314. 

5.  As  to  sufficiency  of  denials  in  answers,  see  ante,  page  84. 

§  66.   What  is  a  material  aUegabion, 

A  material  allegation  in  a  pleading  is  one  essential  to  the  claim, 
or  defense,  and  which  could  not  be  stricken  from  the  pleadmg 
without  leaving  it  insufficient. 

See  ante,  page  51,  number  21. 

§  67.  Amendments  of  course^  and  effect  of  demurrers. 

[1854, 1860, 1862.]     After  demurrer,  and  before  trial  of  issul-  .^"SX, 
on  demurrer,  either  party  may,  within  ten  days,  amend  any  pleads      V 
ings  demurred  to,  of  course,  and  without  costs,  filing  the  same  a^  *    ^ 
amended,  and  serving  a  copy  thereof  upon  the  adverse  party,  o^^     '^^ 

X  I 
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bis  attorney,  who  shall  have  ten  days  to  answer,  or  demur  thereto, 
but  a  party  shall  not  so  amend  more  than  once ;  when  a  demurrer 
to  a  complidnt  is  overruled,  and  there  is  no  answer  filed,  the  Court 
may,  upon  such  terms  as  may  be  just,  and  upon  payment  of  costs, 
allow  an  answer  to  be  filed.  If  a  demiurer  to  the  answer  be  over- 
ruled,  the  facts  alleged  in  the  answer  shall  still  be  considered  as 
denied. 

1.  Defendant  will  not  be  permitted  to  amend  his  answer  so  as  to  introduce  the 
Statute  of  LimitationBy  nnless  it  be  in  furtherance  of  justice.  Cooke  y.  Spears^  2 
Cad.  409. 

2.  The  PArtT  desirine  amendment  after  demurrer  sustained,  must  make  his 
motion  to  the  Court,  and  he  cannot  object  on  appeal  that  he  was  not  permitted  to 
amend  when  he  made  no  ofier.     Smith  v.  Yreka  Water  Co. 

3.  Where  the  complaint  is  defective,  the  Court  should  sustain  the  demurrer, 
with  leave  to  the  plaintiff  to  amend  his  complaint,  and  if  the  plaintiff  then  declines, 
final  judgment  should  be  given.     Gallagher  v.  Ddany,  10  Cai.  410. 

4.  The  defense  relied  on  in  the  answer  in  this  case  being  invalid,  it  was  not 
error  to  refuse  permiasion  to  amend  after  judgment  sustaining  a  demurrer  to  the 
answer.  Besides,  the  allowance  of  the  amendment  was  matter  of  discretion,  for 
the  abuse  of  which  o^lj  could  this  Court  interfere.  Gillan  v.  Uutchinson,  16 
CaL  153. 

5.  Where  a  party  is  entitled  to  amend  of  course,  he  may  amend  by  substituting 
an  entirely  different  defense  for  that  set  up  in  the  original  answer — e.  a.,  limita- 
tions, in  lieu  of  a  counter  claim.  [Following  Tkompton  v.  Minford,  1 1  How.  Pr. 
273,  and  Maaon  v.  Whitely,  1  Abbott's  Pr.  85,  in  preference  to  10  How.  Pr.  140.] 
Wyman  v.  Remand,  18  How.  Pr.  272. 

6.  Amendments  at  the  trial. — A  Court  may,  in  its  discretion,  allow  a 
plaintiff,  after  the  defendants  have  closed  their  case,  and  before  the  case  is  sub- 
mitted, to  supply  an  omission  in  the  testimony  occasioned  by  mistake  or  inad- 
vertence ;  nor  is  such  action  any  ground  for  reversal,  nnless  it  appear  that  injustice 
bas  been  done  by  an  abuse  of  discretion.    Priest  v.  union  Canal  Co.  6  Cal.  170. 

7.  After  the  motion  for  a  nonsuit,  the  Court  may,  upon  terms,  allow  an  amend- 
ment of  the  complaint,  if  it  would  not  operate  as  a  surprise  upon  the  defendant ; 
bnt  if  this  is  not  done,  the  plaintiff  cannot  recover.  Farmer  v.  Cram,  7  Cal.  135. 

8.  The  Court  may  allow,  after  the  close  of  plaintiff's  e^idencc,  the  complaint  to 
be  amended  by  adding  the  name  of  another  party  plaintiff,  if  it  does  not  affect  the 
snbstantial  rights  of  the  parties.    Polk  {f  Hensley  v.  Coffin  ^  Swain^  9  Cal.  56. 

9.  To  a  complaint  verified,  the  defendant  filed  a  copy  of  the  original  verified 
answer  by  mistake.  Parties  took  depositions  under  the  pleading,  and  subsequently 
went  to  trial.  After  the  close  of  the  plaintiff's  evidence,  his  counsel  then  for  the 
first  time  brought  the  mistake  to  the  notice  of  the  Court,  by  moving  for  judgment 
by  default,  which  motion  the  Court  sustained,  and  refused  to  allow  defendant  to 
then  verify  his  answer :  Hddf  that  the  Court  erred,  and  should  have  allowed  the 
defendant  to  have  verified  his  answer.    Arrington  v.  Tupper,  10  Cal.  464. 

10.  Two  defendants  filed  a  joint  plea  of  the  Statute  of  Limitations,  and  the  plea 
being  held  bad  as  to  one  defendant,  the  Coprt,  on  the  trial  permitted  the  other  de- 
fendant to  file  a  separate  plea  of  the  statute :  Held,  that  this  was  no  such  gross 
abuse  of  discretion  as  to  enable  the  Supreme  Court  to  revise  it.  Robinaon  v.  Sinithy 
14  Cal.  254. 

11.  The  Court  below  has  power  to  grant  amendments  whenever,  at  any  stage  of 
the  trial,  they  are  necessary  to  the  purposes  of  justice,  and  this  power  should  be 
liberally  exercised  to  secure  a  fair  and  speedy  trial  on  the  merits.  Lestrade  v. 
Barih,'l7  Cal.  285. 

12.  When  it  appears  by  the  plaintiff's  testimony  that  there  is  a  misjoinder  of 
persons  who  should  have  been  made  plaintifis,  and  a  motion  for  a  nonsuit  is  made 
on  this^ground,  the  Court  may  ]|^rmit  an  amendment  by  adding  the  name  of  a  co- 
plaindlfcaA^yttttte  as  may  be  just.    Acquittal  v.  Criwell,  1  Cal.  192. 
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13.  Upon  the  trial,  a  misnomer  shoald  be  amended,  and,  if  it  has  not  misled, 
without  terms.    19  N.  Y.  37 ;  Bank  of  Havana  v.  Magee,  20  N.  Y.  (6  Smith)  355. 

14.  The  proper  remedy  against  a  misnomer  is  by  motion  to  set  aside  the  pro- 
ceedings. It  cannot  be  reached  by  answer  or  demurrer.  19  N.  Y.  37 ;  Bcmk  of 
Havana  v.  Magee,  20  N.  Y.  (6  Smith)  355. 

15.  Amendments  by  striking  out  or  adding  parties  before  and 

after  judgment. — Where  it  appears  by  the  plaintin^  testimony  at  the  trial 
that  there  is  a  nonjoinder  of  persons  who  should  have  been  plaintiffs,  and  a  motion 
for  a  nonsnit  is  made  on  tnis  ground,  the  Court  may  permit  an  amendment  by 
adding  the  name  of  a  coplaintiflf  on  such  terms  as  may  be  just.  Acquittal  v. 
Crowdly  I  Cal.  191. 

16.  Where  several  persons  conspire  to  obtain  the  land  of  plaintiffs,  and  in  suit 
against  them  to  recover  the  property,  two  of  the  defendants  disclaim  all  interest 
therein :  Held,  to  be  no  ground  for  dismissing  the  suit  as  to  them,  as  they  were 
proper  parties  and  are  liable  for  costs.    Dupuy  v.  Leavenworth,  17  Cal.  262. 

17.  Whether  the  Court  can,  after  ordering  defendants,  against  whom  no  proof 
is  adduced,  to  be  stricken  from  the  pleadings,  reinstate  them  in  the  progress  of  the 
trial.     Beach  v.  Covilland,  2  Cal.  237. 

18.  The  Court  may  allow,  after  the  close  of  plaintiff's  evidence,  the  complaint 
to  be  amended  by  adding  the  name  of  another  party  plaintiff,  if  it  does  not  affect 
the  substantial  rights  of  the  parties.    Polk  ff  Henry  v.  Coffin  jjf  Swain,  9  Cal.  56. 

19.  Ejectment  against  K.,  claiming  as  owner,  and  R.,  nis  tenant,  and  L.  &  B., 
sublessees  of  K.  Summons  served  on  L.  &  B.  only,  who  were  in  possession.  No 
answer,  and  default  taken.  Suit  dismissed  as  to  K.  and  R.,  and  judgment  entered 
by  the  Court  against  L.  &  B.  for  restitution.  K.  applies  Vn  affidavit  for  an  order 
vacating  the  judgment,  and  for  permission  to  defend :  Held,  that  K.  had  a  right  to 
be  admitted  to  defend ;  and  that  the  judgment  was  properly  vacated  for  that  pur- 
pose.   Roland  v.  Kreyenhagen,  18  Cal.  455. 

20.  Where  judgment  is  entered  against  "  the  defendants,"  some  of  whom  were 
not  sued,  though  their  names  appeared  as  defendants  by  a  mistake  of  the  Clerk  in 
entitling  the  cause,  the  error  may  be  corrected  in  the  Supreme  Court,  or  the  Court 
below,  on  motion.    Browner  v.  Davis,  15  Cal.  9. 

21.  An  alteration  by  the  Court  of  a  judgment,  without  notice,  so  as  to  include  a 
party  not  served  with  process,  if  not  void,  is  voidable  at  the  election  of  the  party. 
Cheker  v.  Miller,  13  Cal.  558. 

22.  If  a  judgment  entered  be  irregular,  as  embracing  more  parties  than  the  tes- 
timony justifies,  the  proper  practice  is  to  move  to  correct  tne  judgment  in  the 
Court  below.    Mulliken  v.  Hull,  5  Cal.  245. 

23.  It  seems  that  a  purely  formal  error,  e.  g.,  the  misnomer  of  a  party,  no  one 
having  been  misled,  should  be  amended  on  the  trial  without  imposing  any  terms. 
Bank  of  Havana  v.  Magee,  20  N.  Y.  (6  Smith)  355. 

24.  Such  an  amendment  may  be  made  before  or  after  judgment,  and  on  a  judg- 
ment taken  by  confession,  if  in  furtherance  of  justice,    fd. 

25.  On  a  judgment  and  execution  against  Freeman  Hildreth,  the  property  of 
Truman  Hildreth  was  sold :  Held,  that  although  the  latter  might  be  the  person 
intended,  the  sale  was  unauthorized,  and  absolutely  void.  It  did  not  divest  Tru- 
man Hildreth  of  his  title,  nor  convey  any  title  to  the  purchaser ;  and  an  order  of 
the  Court  made  ex  parte,  subsequent  to  the  sale,  amending  the  judgment  record  by 
substituting  the  name  of  Truman  wherever  the  name  of  Fi^eeman  appeared,  did  not 
confirm  his  title.  The  Court  cannot  thus  by  order  summarily  divest  one  person  of 
his  title,  and  in  effect  transfer  it  to  another.    Famham  v.  Hildreth,  32  Barb.  277. 

26.  In  an  action  against  three  defendants  for  a  wrong,  one  of  the  defendants 
die^l  pending  the  action,  and  a  discontinuance  was  entered  as  against  ai^otber. 
Judgment  for  the  plaintiff  having  been  given,  the  remaining  defendant  moved  to 
vacate  it  for  irregularity,  and  the  plaintiff  asked  to  have  it  amended  to  stand 
against  the  remaining  defendant  alone :  Held,  that  the  amendment  should  be 
granted.  The  power  of  amendment  under  the  Code,  either  before  or  after  judg- 
ment, by  adding  or  striking  out  the  names  of  parties,  is  comprehensive,  and  in- 
cludes almost  all  cases  which  can  arise  and  call  for  the  interposition  of  the  Court. 
Sherman  v.  Fream,  8  Abbott's  Pr.  33. 

27.  An  individual  banker  commenced  an  action  in  his  banking  name :  Held,  a 
misnomer.  An  individual  banker  is  not  a  corporation  sole.  19  N.  Y.  37 ;  Bank 
of  Havana  v.  Magee,  20  N.  Y.  (6  Smith)  355. 
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28.  Amendments  to  complaint. — ^The  plamtifis  should  be  permitted,  if 
ihej  desire,  to  so  amend  their  complaint  as  to  present  for  determination  their 
le^l  rights,  otherwise  the  complaint  should  be  dismissed.  McDonald  y.  Bear 
River  and  Auburn  Water  and  Mining  Co.^  15  Cal.  145. 

29.  It  is  error  to  refuse  to  allow  a  plaintiff  to  strike  out  a  claim  for  damages, 
without  regard  to  the  purpose  which  may  influence  liim.  Grass  Valley  Quartz 
Mining  Co.  v.  Stackhouse,  6  Cal.  413. 

30.  The  plaintiff  sued  in  assumpsit  to  recover  rent  for  premises,  the  possession 
of  which  he  had  previously  recovered  by  ejectment  against  the  defendant.  After  a 
trial  and  verdict,  which  was  set  aside  by  the  Court,  he  amended  his  complaint,  to 
make  in  form  an  action  of  trespass  for  mmne  profits :  Held,  that  was  erroneous, 
and  should  not  have  been  permitted.    Ramirez  v.  Murray,  5  Cal.  222. 

31 .  Upon  the  remittitur  of  a  cause  to  the  Court  below,  if  the  plaintifls  desire  to 
amend  their  complaint  so  as  to  present  their  le^l  rights  for  the  determination  of  a 
jury,  thev  should  be  permittect  to  do  so.  McDonald  v.  Bear  River  Water  and 
Mining  do.,  15  Cal.  149. 

32.  Where  the  proof  does  not  sustain  the  allegations  of  the  bill,  and  where  by 
the  proof  the  complainant  would  be  entitled  to  relief  in  a  Court  of  equity,  if  his 
pleadings  had  been  properly  framed,  an  amendment  should  be  allowed  or  directed, 
to  conform  the  pleadings  to  the  facts  which  ought  to  be  in  issue,  in  order  to  enable 
the  Court  to  decree  fuly  on  the  merits ;  and  whenever  this  is  not  done  it  is  error. 
CotmollM  V.  Peck,  3  Cal.  82. 

33.  A  Court  may  order  judgment  creditors,  as  subsequent  incumbrancers,  to  be 
made  parties  to  an  action,  by  an  amendment  of  the  complaint,  as  a  better  course, 
or  by  petition  or  intervention.    Horn  v.  Volcano  Water  Co.,  13  Cal.  70. 

34.  The  misjoinder  of  parties  can  be  corrected  by  amendment  under  the  statute. 
Heath  V.  Lent,  1  Cal.  412. 

35.  The  wife  is  a  proper  party  defendant  in  a  suit  to  foreclose  a  mor^^age  exe- 
cuted upon  premises  claimea  as  a  homestead.  If  not  made  such  a  party,  she  may 
intervene,  or  by  permission  of  the  Court,  be  allowed  to  file  a  separate  answer,  the 
plaintiff  having  me  libert^r  to  amend  his  complaint,  if  any  matters  are  set  up  in  the 
answer  which  he  might  wish  to  anticipate  by  further  allegations.  Moss  v.  Warner 
and  Wife,  10  Cal.  296. 

36.  Where  an  amended  complaint  in  ejectment  sets  up  title  acquired  after  the 
commencement  of  the  suit,  and  a  judgment  by  default  is  regularly  entered,  the 
judgment  is  valid.    Smvih  v.  Billd,  15  Cal.  26. 

37.  In  an  action  brought  by  a  corporation  <;laiming  to  have  been  incorporated  in 
1852,  under  a  general  law,  it  appeared  on  the  trial  that  a  part  of  the  inaebtedness 
sued  on  accrued  to  a  corporation  of  the  same  name  as  plaintiffs,  before  that  date ; 
that  such  corporation  was  originally  formed  by  specif  charter,  and  that  on  the 
expiration  of  tnat  cliarter  in  1852,  the  present  corporation  was  organized  under  the 
general  law,  and  the  portion  of  the  inaebtedness  m  question  was  passed  to  it,  with 
other  assets,  by  assignment :  Held,  1st,  that  the  variance  could  not  be  amended  by 
a  referee ;  2d,  that  Uie  Court  had  power  to  amend  it  upon  terms.  Union  Bank  v. 
Malt,  10  Abbott's  Pr.  372. 

38.  It  does  not  follow  that,  because  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  the  Judge  at  the  trial  is  bound  to  dismiss  it  on  the 
defendant's  motion.  It  is  true  that  the  defendant  does  not  waive  the  objection  by 
omitting  to  demur ;  but  if  the  evidence  at  the  trial  supplies  the  defect  in  the  com- 
plaint, without  in  substance  changing  the  nature  of  ine  claim,  the  plaintiff  is  en- 
titled to  amend.    Lounabury  v.  Purdy,  4  £.  P.  Smith's  R.  (18  N.  T.)  515. 

39.  It  seems  that  a  plaintiff  may  recover  commissions  on  a  larger  sum  than 
that  alleged  in  the  complaint ;  as  the  complaint  may  be  amended.  Morgan  r. 
Mason,  4  £.  D.  Smith's  C.  P.  R.  636. 

40.  Facts  occurring  after  suit  brought  cannot,  under  any  circumstances,  be 
incorporated  into  a  complaint  by  way  of  amendment,  nor  can  they  be  brought 
before  the  Court  by  supplemental  complaint,  when  the  original  complaint  states 
no  cause  of  action.  No  party  can  recover  in  an  action  which  was  commenced 
when  the  cause  of  action  had  not  occurred.    McCullouqk  v.  Colby,  4  Bosw.  603. 

41 .  The  complaint,  in  an  action  brought  by  a  bank  in  the  name  of  the  Presi- 
dent, did  not  contain  any  allegation  to  show  that  the  bill  had  been  negotiated  to 
tiie  plaintiff's  bank,  though  the  plaintiff  named  himself  as  President  of  the  asso- 
eiadon :  Held,  that  the  intention  to  enforce  a  claim  in  favor  of  the  bank  was  plain, 
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and  leave  to  amend  on  payment  of  costs  was  proper.  Van  Dtuer  v.  Howe,  21  N. 
Y.  (7  Smith)  531. 

42.  Amendments  b7  filing  supplemental  complaint.— Facts 

which  occur  subsequent  to  the  filing  of  the  original  complaint,  and  which  change 
the  liabilities  of  the  defendant,  and  in  consequence,  the  cnaracter  of  the  judgment 
which  is  sought,  cannot  be  incorporated  with  the  original  complaint  by  an  amend- 
ment, without  presenting  averments  inconsistent  with  the  date  of  tlie  commence- 
ment of  the  action.     Van  Maren  y.  Johnson,  15  Cal.  311. 

43.  When  suit  is  brought  against  a  female,  who  subsequently  marries,  her  hus- 
band must  be  made  a  codefendant.  But  this  should  be  done,  and  an  averment  of 
the  marriage  be  made,  by  a  supplemental  complaint,  and  not  by  an  amendment  to 
the  originsl.    Id. 

44.  Amendments  to  conform  pleadings  to  facts.— Where  the 

proof  docs  not  sustain  the  allegations  of  the  bill,  and  where,  by  the  proof,  the 
complainant  would  be  entitled  to  relief  in  a  Court  of  Equity,  if  his  pleadings  had 
been  properly  framed,  an  amendment  should  be  allowed,  or  directed,  to  conform 
the  pleaaing^  to  the  facts  which  ought  to  be  in  issue,  in  order  to  enable  the  Court 
to  decree  fully  on  the  merits ;  and  whenever  this  is  not  done,  it  is  error.  Con- 
nolly V.  Peck,  3  Cal.  82.  • 

45.  A  party  has  a  right  to  have  his  pleadings  amended,  so  as  to  conform  to  the 

proofs.     Tryon  v.  Sutton,  13  Cal.  494. 

46.  Substitution  of  pleadings. — The  substitution  of  papers  (or  plead- 
ings in  a  case)  is  always  within  the  discretion  of  the  Court,  and  no  notice  of  the 
motion  to  applv  for  it  need  be  given,  when  the  notice  can  be  of  no  uiie.    Benedict 

y.  Cozzena,  4  Cfal.  381 . 

47.  Amendments  to  answer. — ^Where  the  complaint  is  verified,  it  is  no 
error  to  allow  the  defendant  to  verify  his  answer  before  trial,  unless  it  is  shown 

that  the  pllintiff  is  thereby  taken  by  surprise.    Angier  v.  Masteraon,  6  Cal.  61. 

48.  A  joint  claim  by  two  persons  cannot  be  pleaded  as  a  counter  claim  by  one 
defendant ;  but  he  may  amend,  and  allege  that  the  whole  interest  therein  has  been 
transferred  to  him.    Stearns  v.  Martin,  4  Cal.  229. 

49.  The  fact  that  a  proposed  amended  answer  contains  a  positive  denial  of  the 
allegations  of  the  complaint,  while  the  original  answer  only  denies  them  on 
information  and  belief,  is  not  an  objection  to  allowing  it.  Shanks  v.  Roe,  19 
How.  Fr.;  18  Cal.  540.  « 

50.  Bill  of  OOStS,  amendment  of. — Under  the  sixty-eighth  section  of 
the  Practice  Act,  the  Court  has  power,  in  the  exercise  of  its  discretion,  to  allow 
the  amendment  of  a  bill  of  costs,  and  ^e  affidavit  accompanying  it.  Bumham  v. 
Hcafs,SCeLi,  115. 

51.  Where  the  original  bill  of  costs  is  filed  within  the  time  prescribed  by  act, 
an  amendment  allowed  after  the  time  relates  back  to  the  time  of  filing  the  original, 
of  which  it  forms  merely  a  part.    Id. 

52.  Fraud. — ^Fraud  discovered  after  suit  brought  will  entitle  the  party  to 
amend  his  action  so  as  to  include  it.  Trwhody  v.  Jacobson,  2  Cal.  269 ;  Maioon 
y.  JEder,  6  Id.  61. 

53.  It  would  be  proper  for  the  Court  to  order  the  complaint  to  be  amended  in 
an  action  where  the  defendant  is  arrested,  so  that  the  question  of  fraud  should  be 
submitted  to  the  jury,  and  a  judgment  entered  in  conformity  to  the  &cts  found. 

Maioon  v.  Eder,  6  Cal.  61 ;  Davis  v.  Robinson,  10  Cal.  412. 

54.  Qamishee  may  amend  his  answer.— To  subserve  the  purposes 

of  justice,  Courts  should  allow  a  garnishee  to  amend  his  answer  whenever  it 
appears  that  he  has  committed  a  mistake,  or  fidlen  into  an  error,  which  could  not 
reasonably  have  been  avoided.    Smith  v.  Brown,  5  Cal.  118. 

55.  Limitations,  Statute  of.— The  plea  of  the  Statute  of  Limitations  is 
not  fiivored,  unless  in  aid  of  iustice ;  but  the  Court  should  allow  it  to  be  pleaded 
at  any  time,  when  justice  will  be  attained  thereby.     Cooke  v.  Spears,  2  Cal.  409. 

56.  It  is  not  error  for  a  Court  to  refnse  permission  to  set  up  the  Statute  of  Lim- 
itations after  answering  to  the  merits.    Stuart  v.  Lander,  16  Cal.  372. 


§67] 


AMENDMENTS.  '  123 


57.  Two  defendants  filed  a  joint  plea  of  the  Statute  of  Limitations,  and  the 
plea  heing  held  bad  as  to  one  defendant,  the  Court,  on  the  trial,  permitted  the 
other  defendant  to  amend  and  file  a  separate  plea  of  the  statute :  Held,  that  diis 
was  no  such  gross  abuse  of  discretion  as  to  enable  the  Supreme  Court  to  reverse 
it.    Robinson  v.  Smith,  14  Cal.  254. 

58.  Referees. — ^Referees  have  no  power  to  allow  parties  to  alter  or  amend 
pleadings,  after  a  case  has  been  referred  to  them.  De  la  Kiva  v.  Berreueaa,  2  Cal. 
199. 

59.  Sheriff's  rettim. — A  Sheriff  has  no  right,  after  making  a  return,  to 
amend  it  so  as  to  aflect  rights  which  had  already  vested  in  third  parties.  Newhail 
T.  Provoti,  6  Cal.  87 ;   JVebster  v.  Edworth,  8  Cal.  25. 

60.  SlunmoziB  may  be  amended. — The  Court  may  allow  a  summons 
to  be  amended  bv  inserting' the  notice  of  the  cause  of  action,  etc.,  required  by  the 
Act  of  1851.    Pollock  V.  Sunt,  2  Cal.  193. 

61.  The  defendants  were  administrators  of  the  estate  of  A,  and  one  of  them 
was  also  executor  of  the  estate  of  B.  The  plaintiff  having  a  demand  against  the 
estate  of  A,  directed  his  attorney  to  sue  the  defendants  thereon,  naming  them  by 
mistake  as  the  representatives  of  B,  and  the  summons  issued  accordingly: 
Held,  that  this  was  a  mere  misdescription  of  the  representative  capacity,  and  tne 
Court  had  power  to  allow  an  amendment.  McElwain  v.  Coming,  12  Abbott's  Pr. 
R.  16. 

62.  A  summons  was  issued  in  the  Marine  Court,  in  the  name  of  Corvdon,  the 
given  name  of  the  plaintiff,  his  surname  being  omitted.  On  the  return  of  process, 
all  the  parties  app^red  by  attorney ;  and,  on  the  motion  of  the  plaintiff's  attorney, 
the  clerk  amended  the  summons  by  inserting  the  surname,  in  pursuance  of  the 
direction  of  the  presiding  Justice :  Held,  that  the  amendment  was  within  the 
power  of  the  Court,  and  luvine  done  no  harm  to  the  defendant,  was  not  ground 
of  reversal.    Stanton  v.  Ldand,  4  E.  D.  Smith's  C  P.  R.  88. 

63.  Warrant  of  attachment. — The  warrant  of  attachment  issued  under 
the  Code  as  a  provisional  remedy,  may  be  allowed  to  be  amended  by  supplying 
the  omission  of  the  signature  of  the  attorney.  Kiasane  v.  ManhaU,  10  Abbott's 
Pr.  R.  424. 

64.  Judgment,  within  what  time  may  be  set  aside.— The  Dis- 
trict Court  is  not  limited  by  the  present  act  as  to  the  time  within  which  it  may 
ffimnt  relief,  upon  a  judgment  unjustly  or  improperly  obtained.  The  People  v. 
Lafarge,  3  Cal.  130. 

65.  After  the  adjournment  of  the  term,  the  Court  loses  all  control  over  cases 
decided,  unless  its  jurisdiction  is  saved  by  some  motion  or  proceeding  at  the  time : 
except  in  the  single  case  provided  by  statute,  where  the  summons  has  not  been 
served,  in  which  the  party  is  allowed  six  months  to  move  to  set  the  judgment 
aside.     Carpentier  v.  Hart,  5  Cal.  406. 

66.  No  motion  can  be  entertained  by  a  District  Court  to  set  aside  a  judgment 
on  anv  ground,  including  that  of  want  of  jurisdiction  over  the  person  of  the 
defendant  in  the  action  in  which  the  judgment  was  entered,  after  the  expiration  of 
the  term  in  which  it  was  entered,  unless  its  jurisdiction  is  saved  by  some  motion 
or  proceeding  at  the  time,  except  in  the  case  provided  for  by  the  sixty-eighth  sec- 
tion of  the  rau;tice  Act.    Bell  v.  Thompson,  20  Cal. 

67.  A  Court  will  not  be  permitted,  after  the  lapse  of  a  term,  to  open  a  judgment 
upon  motion,  and  render  a  new  judgment.  Morrison,  Adtn'r  of  Ramirez,  v.  Dap- 
man  ^  West,  3  C4I.  255. 

68.  But  if  there  is  record  evidence  to  show  that  the  judgment  was  difierent  firom 
the  one  entered,  the  latter  must  stand  until  reversed.    Id. 

69.  An  order  of  Court  setting  aside  a  default  and  judgment  entered  during 
vacation  is  regular  and  correct,  where  there  has  been  no  service  of  summons  upon 
the  defendants.    Pico  v.  CarriUo,  7  Cal.  30. 

70.  This  proceeding  is  expressly  authorized  by  the  sixty-eighth  section  of  the 
Ptactice  Act,  and  it  is  not  necessary  to  file  a  bill  in  chancery  to  vacate  the  judg- 

Id, 


71.  After   final  judgment  reversed.— When  a  final  judgment,  on 
demurrer  to  the  complaint  sustaining  the  demurrer,  was  reversed,  the  plaintiff  had 


124  AMENDMENTS.  [§  6T 

the  right  to  amend,  on  application  to  the  Conrt  below.     Williamson  v.  Blattcm,  9 
Csl.  500. 

72.  Default,  when  it  will  be  set  aside.— A  judgment  by  default  will 

be  set  aside  on  the  ground  of  fraud  or  surprise.    Bidleman  v.  JTeioen,  2  Cal.  250. 

73.  After  two  attempts  to  serve  an  answer,  which  failed  by  reason  of  plaintiff's 
office  being  closed,  the  clerk  of  defendant's  attorney,  to  whom  the  duty  of  making 
service  was  committed,  forgot  it,  and  in  the  absence  of  defendant's  attorney  from 
town,  the  time  for  service  elapsed :  Hddy  that  the  Court  should  open  the  default ; 
and  an  order  refusing  to  do  so  was  reversed  on  appeal,  under  a  certificate  accord- 
ing to  rule  of  1851.     Clark  v.  Lyony  2  Hilt.  91. 

74.  On  opening,  upon  sufficient  excuse,  a  default  regularly  taken  against  the 
defendant,  the  Court  should  not  impose,  as  tem^s  of  the  favor,  a  requirement  that 
the  defendant  shall  not  interpose  the  defense  of  a  former  adjudication.    Atidvhon 

T.  Excelsior  Fire  Ins,  Co.,  10  Abb.  Pr.  R.  63. 

75.  It  is  almost  of  course  to  open  a  default  if  the  proposed  defense  is  not  clearly 
firivolous,  is  set  up  in  good  faith,  and  the  neglect  excusea.     Commissioners  of  Excise 

v.  HoUester,  2  Hilt.  588. 

76.  Amendment^  nuno  pro  tuno. — ^A  Court  may  at  any  time  render  or 
amend  a  judgment  nunc  pro  tunc,  when  the  record  discloses  that  the  entry  on  the 
minutes  does  not  correctly  give  what  was  the  judgment  of  the  Court.    Morrison, 

Adm*r  of  Ramirez,  v.  Dapman  ^  West,  3  Cal.  255. 

77.  In  an  action  for  libel,  the  complaint  stated  thirteen  causes  of  action,  to  the 
sixth  of  which  the  defendant  demurred,  and  to  the  others  he  answered.  The 
plaintiff  having  recovered  a  verdict  on  the  trial  of  the  issues  of  fact,  entered  judg- 
ment. His  judgment  roll  contained  the  whole  complaint,  and  the  demurrer  to  the 
sixth  cause  of  action ;  but  this  issue  of  law  had  never  been  brought  to  trial.  The 
defendant  appealed  from  the  judgment;  and  the  plaintiff's  points  submitted  on 
the  argument  of  the  appeal,  stated  that  the  sixth  cause  of  action  was  abandoned 
on  the  trial.  The  plaintiff  now  moved  that  the  judgment  roll  be  amended  by- 
inserting,  nunc  pro  tunc,  an  order  that  ho  take  nothing  by  the  sixth  cause  of  action : 
jSdd,  first,  that  the  Court  should  fh)m  the  facts  deem  the  sixth  cause  of  action  to 
have  been  abandoned ;  second,  that  it  was  competent  for  the  Court  to  allow  sudi 
an  amendment  upon  terms ;  third,  that  the  condition  imposed  should  be,  that  the 
plaintiff  consent  to  allow  an  amendment  which  the  defendant  asked  to  have  made 
m  the  case  settled  on  the  appeal,  by  the  insertion  of  matters  which  occurred  at  the 
trial,  and  which  were  of  sufficient  importance  to  entitle  him  to  be  heard  on  them 

on  appeal.    Fry  v.  Bennett,  9  Abb.  Pr.  R.  45. 

78.  A  purchaser  at  a  judicial  sale  is  not  necessarily  to  be  discharged  on  account 
of  formal  defects  in  the  verification  of  a  petition  for  the  appointment  of  guardian 
for  an  infant  defendant  in  the  action  in  which  the  sale  is  decreed,  or  formal  defects 
in  the  authentication  of  the  verification ;  but  such  defects  may  be  supplied  by 

amendments,  nunc  pro  tunc.    Rogers  v.  McLean,  11  Abb.  Pr.  R.  440. 

79.  Where,  in  a  partition  suit,  the  names  of  certain  defendants,  through  inad- 
vertence, were  omitted  from  the  copy  of  summons  filed :  Held,  that  this  was  not 
conclusive  that  they  had  not  been  made  parties ;  and  they  having  been  actually 
parties,  the  summons  might  be  amended  after  judgment  and  sale.     Van  Wyck  r. 

JBIardy,  11  Abb.  Pr.  R.  473. 

80.  The  Court  has  not  power  to  amend  a  judgment,  on  motion,  by  qualifying 
its  provisions  in  a  respect  in  which  there  was  no  mistake,  nor  any  omission  of  a 
direction  which  would  have  been  inserted,  as  of  course,  if  originally  asked  for. 

N.  Y.  Ice  Co.  V.  Northwestern  Ins.  Co.,  11  Abb.  Pr.  R.  419. 

81.  The  want  of  a  verification  by  an  infant  defendant  to  his  petition  for  the 
appointment  of  a  guardian  ad  litems  may  be  allowed  to  be  supplied  after  judgment; 
and  it  seems  that  the  Court  may  dispense  with  such  verification.  Van  Wydc  y. 
Bardy,  II  Abb.  Pr.  R.  473. 

82.  Statute  remedy  not  ezolusire.— All  Courts  having  chanccrv 
jurisdiction  have  power  to  set  aside  a  judgment  improperly  obtained.     The  People 

y.  Lafarge,  3  Cal.  130. 

83.  A  party  is  not  confined  to  his  remedy  by  statute,  but  may  resort  to  a  Court 
of  Equity  for  relief  against  a  judgment  obtained  by  fraud  or  surprise.     QurpenHer 

y.  Hart,  5  Cal.  406. 
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84.  Judgment,  form  and  Buffloienoy  of  the  application  to 

set  aside. — ^No  particalar  form  is  leqnired  by  the  statute  in  which  application  ' 
shall  be  made  for  such  relief.    All  that  is  reqmred  is,  that  the  facts  shall  be  set 
fimfa,  and  if  they  show  a  case  coming  within  the  rule,  it  is  sufficient.     The  People 
T.  Lufargey  3  Cal.  ISO. 

85.  An  affidavit  to  the  efiect  that  an  instrument  has  been  materially  altered, 
without  showing  in  any^  manner  in  what  the  alteration  consists,  famishes  but  fee- 
ble ground  upon  which  to  base  a  motion  to  set  aside  a  judgment.  Taylor  v.  Ran- 
daily  5  Cal.  79. 

86.  An  affidavit  of  merits,  without  any  averment  of  mistake,  surprise  or  excus- 
able neglect,  is  not  sufficient  to  warrant  the  setting  aside  a  default,  where  personal 
■ervioe  of  summons  was  made.    Harlan  v.  Smithf  6  Cal.  173. 

87.  An  affidavit  by  defendant  that  he  was  under  the  impression,  when  he  retained 
counsel  in  a  cause,  that  the  time  to  answer  had  not  expired ;  that  he  did  not  recol- 
lect the  precise  day  upon  which  the  summons  and  complaint  were  served ;  that  he 
was  quite  ill  at  the  time,  and  did  not  as  carefully  note  the  time  as  he  otherwise 
would,  is  insufficient  to  open  a  judgment  by  default.    Elliott  v.  Shaw,  16  Cal.  377. 

88.  Judgments  setting  aside,  disoretionery.-— Where  a  judg- 
ment is  set  aside,  under  the  sixty-eighth  section  of  the  Practice  Act,  and  a  party 
permitted  to  come  in  and  defend,  the  Supreme  Court  will  not  interfere,  unless 
there  was  a  clear  abuse  of  discretion  in  the  Court  below.  Roland  v.  Kreyinhagen, 
18  Cal.  455. 

89.  The  refusal  to  set  aside  a  judgment  on  the  ground  of  surprise  rests  with 
the  sound  disa«tion  of  the  Court  below,  and  unless  it  is  shown  to  have  been  an 
abuse  of  the  same  this  Court  will  not  interfere.^  MulhoUand  v.  Heynetnan,  20  Cal. 

90.  In  setting  aside  a  judgment,  the  Court  below  will  use  its  own  discretion, 
and  this  Court  will  not  interfere,  unless  in  case  of  gross  abuse.  Woodward  v. 
Aidkw,  20Cal. 

91.  In  motions  to  set  aside  a  judgment,  it  would  be  well  to  state  the  facts  con- 
stituting the  defense,  rather  than  that  the  facts  have  been  fully  represented  to 
counsel.    Id. 

92.  Confession,  judgment  by.— A  judgment  b^  confession,  founded  on  a 
defective  statement,  cannot  be  amended  so  as  to  sustain  its  priority  over  interven- 
ing judgment  creditors.    McKee  v.  Tipson,  ante,  392.  ^ 

9tt  Judgment,  should  be  corrected  in  the  Court  below.— 

Krrors  in  the  computation  of  interest  should  be  corrected  by  motion  in  the  Court 
below.     Whitney  v.  Buckman,  13  Cal.  536. 

94.  A  mere  clerical  error  in  the  judgment,  not  afiecting  the  appellant,  can  be 
corrected,  and  is  not  eround  for  rcversiu.    Anderson  v.  Parker,  6  Cal.  197. 

95.  A  judgment  will  not  be  set  aside,  on  the  application  of  a  creditor  of  the 
judgment  debtor,  upon  the  ground  that  the  judgment  was  taken  for  more  than 
was  actually  due  upon  the  note,  when  it  appears  that  a  mistake  of  a  few  cents 
only  was  made  in  calculating  the  interest  due  upon  the  note.  Zid,  Bertheau  ^  Co. 
T.  bukn,  12  Cal.  479. 

96.  On  appeal  taken  by  defendant  immediately  after  judgment  on  default,  on 
the  ground  of  insufficiency  of  the  affidavit  of  publication  of  summons,  the  appel- 
late Court  will  not  disturb  the  judgment,  the  defendant  having  his  remedy  in  the 
Courts  below  within  six  months  after  judgment.     Guy  v.  Ide^  6  Cal.  99. 

97.  ReoordSy  Court  may  amend  during  the  term,  but  not 

After  an  appeal  is  taken.— While  the  term  lasts,  the  Court  has  power  to 
•mend  the  records.  After  the  term  has  passed,  the  record  cannot  be  amended, 
imless  there  is  something  in  the  record  to  amend  by.  Branger  v.  Chevalier,  9  Cal. 
173. 

98.  When  a  judgment  is  rendered  and  an  appeal  taken,  the  Court  below  loses 

control  over  the  judgment,  and  an  order  amending  the  judgment  is  erroneous. 
Bryan  v.  Berry,  8  Cal.  134. 

99.  Judgment^  method  of  amending. — The  method  of  amending  a 

jndement  record  by  an  obliteration  or  erasure,  even  when  it  leaves  the  passage 
legible,  is  not  the  proper  mode.    It  should  be  by  appending  the  order  of  amend- 
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ment  to  the  roll,  as  well  as  by  entering  it  in  the  proper  book,  and  by  referring*  in 
tiie  margin  of  the  entry  of  the  judgment  to  an  amenament  as  made  by  an  order  of 
snch  a  date.  The  portions  changed  or  omitted  conld  be  designated  by  brackets, 
underscoring,  or  otherwise.  Or  tne  judgment  may  be  entered  anew,  as  amended. 
1  Russell's  R.  476 ;  I  Swans.  573,  n. ;  Sluyter  v.  Smith,  2  Bosw.  673. 

100.  Costs,  by  whom  paid. — Where  a  judgment  is  set  aside,  under  the 
sixty-eighth  section  of  the  Practice  Act,  and  a  party  permitted  to  come  in  and 
defend,  he  must  be  compelled  to  pay  costs.    Roland  v.  Kreyenhagen,  18  Cal.  455. 

§  68.    Who  may  enlarge  time  to  plead,  correct  mistakes,  amerid 
and  relieve  from  judgment  in  certain  cases, 

[1853.]     The  Court  may,  in  Airtherance  of  justice,  and  on  such 
terms  as  may  be  proper,  amend  any  pleading  or  proceedings  by  ad- 
ding or  striking  out  the  name  of  any  party,  or  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in  any  other  respect,  and    jj^- 
may,  upon  like  terms,  enlarge  the  time  for  an  answer  or  demurrer,    u  2 
or  demurrer  to  an  answer  filed.    The  Court  may  likewise,  upon 
affidavit  showing  good  cause  therefor,  after  notice  to  the  adverse       -i 
party,  allow,  upon  such  terms  as  may  be  just,  an  amendment  to  any 
pleading  or  proceeding  in  other  particulars,  and  may,  upon  like 
terms,  allow  an  answer  to  be  made  after  the  time  limited  by  this      "^ 
Act ;  and  may,  upon  such  terms  as  may  be  just,  and  upon  pay- 
ment of  costs,  relieve  a  party  or  his  legal  representatives  from  a    y 
judgment,  order,  or  other  proceeding  taken  against  him  through  his 
mistake,  inadvertence,  Surprise,  or  excusable  neglect.    When,  frmn 
any  cause,  the  summons  and  a  copy  of  the  complaint  in  an  action    ^ 
have  not  been  personally  served  on  the  defendant,  the  Court  may   *' 
allow,  on  such  terms  as  may  be  just,  such  defendant  or  his  legal 
representatives,  at  any  time  within  six  months  after  the  rendition  of 
any  judgment  in  such  action,  to  answer  to  the  merits  of  tlie  ori^nal 
action. 

N.  Y.  Code,  Sh  173,  174. 

1.  Enlarging  time  to  answer  or  demur.— It  is  alwa^rs  within 

the  power  of  a  Court,  when  exercising  proper  discretion,  to  extend  the  time  fixed 
by  law,  whenever  the  ends  of  justice  would  seem  to  demand  such  an  extension. 
Wood  V.  Forbes,  5  Cal.  62. 

2.  Inability  of  counsel  to  obtain  defendant's  verification  in  time  zna^  be 
good  ground  for  an  extension  of  time  to  answer,  but  cannot  avail  in  resistm^  a 
motion  to  strike  out  and  for  judgment  after  the  answer  is  filed.  Drum  v.  Whiting, 
9  Cal.  422. 

3.  Where  a  demurrer  to  a  complaint  is  overruled,  and  an  application  subse- 
quently made  for  leave  to  file  an  answer,  the  allowance  of  the  application  rests  in 
the  discretion  of  the  Court,  subject  to  review  in  case  of  its  arbitnuy  or  unreason- 
able exercise.  The  exercise  of  this  power  by  the  Court  must  in  a  great  degree 
depend  upon  the  special  circumstances  of  each  case,  and  "be  so  sovemed  as  to 
prevent  delays  and  to  promote  justice.     Thornton  v.  Borland,  12  Cal.  438. 

4.  The  power  of  the  Court,  under  this  and  other  sections  of  the  Practice  Act, 
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shoald  be  liberallpr  exercised  to  monld  and  direct  its  proceedings,  so  as  to  dispose 
of  cases  upon  their  merits,  and  without  unreasonable  delay,  regarding  mere  tech- 
nicalities as  obstacles  to  be  avoided,  rather  than  as  principleif  to  whicn  effect  is  to 
be  giren  in  derogation  of  substantial  right.  Roland  y.  Kreyeuhagen,  1 8  Cal.  455. 

5.  Amendments  should  be  readily  allowed  whenever  thej  will  tend  to  the 
furtherance  of  justice,  and  the  greatest  liberality  in  this  respect  should  be  extended 
to  pleadings  in  Justices'  Courts.    Butler  v.  King,  10  Cal.  342. 

6.  Amendments  to  pleadings  should  be  allowed  with  great  liberality  at  any  time 
before  trial — ^iniurious  delays  being  avoided,  and  the  amendment  being  essential  to 
a  fair  trial  on  the  merits.    MeMUjan  v.  Dcena,  18  Cal.  339. 

7.  Amendments  should  be  liberally  allowed  by  inferior  Courts  in  advancement 
of  justice,  and  to  secure  a  fair  and  speedy  trial  on  the  merits,  and  an  arbitrary  re- 
fusal to  allow  them  under  proper  circumstances  would  be  ground  of  interference 
by  the  Supreme  Court.    Smith  v.  Yreka  Water  Co.,  14  Cal.  201. 

§  69.  Fictitiou%  name. 

When  the  plaintiff  is  ignorant  of  the  name  of  a  defendant,  such 
defendant  may  be  designated  in  any  pleading  or  proceeding  by  any 
name ;  and  when  his  true  name  is  discovered,  the  pleading  or  pro- 
ceeding may  be  amended  accordingly. 

N.  Y.  Code,  S  175. 

1.  The  Practice  Act  permits  a  party  defendant,  whose  name  is  unknown,  to  be 
sued  by  any  name.    Morgan  v.  Thrift,  2  Cal.  562. 

2.  If  1i  lx>nd  has  to  be  executed  by  the  plaintiff,  and  is  executed  to  the  defend- 
ant by  a  wronff  name,  the  latter  has  his  remedy,  and  may  describe  it  as  given  to 
him,  and  may  show  that  he  was  the  party  intended.    Id. 

3.  The  defendant  was  sued  and  servea  by  the  name  of  Greoree  Mott,  and  judg- 
ment entered  against  him  by  the  same  name ;  afterwards,  and  without  notice  to 
defendant,  the  plaintiff,  on  his  own  motion,  obtained  an  order  firom  the  Court  to 
amend  the  judgment  by  altering  the  name  of  George  to  Grordon :  Held,  that  this 
was  error.    McNally  v.  Mott,  3  Cal.  235. 

4.  Where  a  defendant  is  sued  as  James ,  service  was  returned  upon  John 

— ^,  and  judgment  was  entered  against  J :  Held,  to  be  error,  unless  there 

was  something  in  the  record  to  show  that  the  person  served  was  the  person  sued. 
SvtUr  V.  Cox,  6  Cal.  415. 

§  70.  Pleadingly  how  constructed. 

In  the  constniction  of  a  pleading  for  the  purpose  of  determining 
its  effects,  its  allegations  shall  be  liberally  construed,  with  a  view  to 
substantial  justice  between  the  parties. 

N.  Y.  Code,  S  159. 

1 .  Substantial  justice  spoken  of  in  the  statute  is  substantial  legal  justice,  to  be 
ascertained  and  determined  by  fixed  rules  and  positive  statutes,  and  not  the  ab- 
stnct  and  varying  notion  of  equity  which  may  be  entertained  by  each  individual. 
1  Cal.  98. 

§  71.  No  error  or  defect  to  be  regarded^  unlees  it  affects  the  tuh- 
Mttmtial  rights. 

The  Court  shall,  m  eveiy  stage  of  an  action,  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings,  which  shall  not  affect  the 
substantial  rights  of  the  parties ;  and  no  judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  defect. 

K.  T.  Code,  S  176. 
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TITLE   V. 

OF  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS. 

Chapter  I. — Arreit  and  SaU. 

Sec.  72.  No  person  to  be  arrested  except  as  prescribed  by  this  Act. 

73.  Cases  in  which  defendant  may  be  arrested. 

74.  Order  for  arrest^  by  whom  made. 

75.  Affidavit  to  obtain  order ,  what  to  contain. 

76.  Security  by  plaintiff  before  order  of  arrest. 

77.  Order,  when  made,  and  its  form. 

78.  Affidavit  and  order  to  be  delivered  to  the  Sheriff  and 

copy  to  defendant. 

79.  Arrest,  how  made, 

80.  Defendant  to  be  discharged  on  bail  or  deposit. 

81.  BaU,  how  given. 

82.  83.  Surrender  of  defendant. 

84.  Baily  how  proceeded  against. 

85.  Sail,  how  exonerated. 

86.  Delivery  of  undertaking  to  plaintiff,  and  its  acceptance 

or  refection  by  him. 

87.  Notice  of  Justification.  New  undertaking,  if  other  bail. 

88.  Qualification  of  bail. 

89.  Justifijcatixm  of  baU. 

90.  Allowance  of  bail. 

91.  Deposit  of  money  with  Sheriff. 

92.  Payment  of  money  into  Court  by  Sheriff. 

93.  Substituting  bail  for  deposit. 

94.  Money  deposited,  how  applied,  or  disposed  of. 

95.  Sheriff,  when  liahle  as  bail,  and  his  discharge  from 

liability. 

96.  Proceedings  on  judgment  against  Sheriff. 

97.  Motion  to  vacate  order  of  arrest  or  reduce  bail,  cffidor 

vits  on  motion. 

98.  When  ike  order  vacated  or  bail  reduced. 

§  72.  No  person  to  be  arrested  except  as  prescribed  by  this  Act. 

No  person  shall  be  arrested  in  a  civil  action,  except  as  prescribed 
by  this  Act. 
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§  73.   CaseB  in  which  defendant  may  he  arrested. 

The  defendant  may  be  arrested  as  hereinafter  prescribed,  in  the 
following  cases  arising  after  the  passage  of  this  Act :  * 

1st.  In  an  action  for  the  recovery  of  money  or  damages  on  a 
cause  of  action  aiising  upon  contract  express  or  implied,  when  the 
defendant  is  about  to  depart  from  the  State,  with  intent  to  defraud 
his  creditors,  or  when  the  action  is  for  willfid  injury  to  person,  to 
character,  or  to  property,  knowing  the  property  to  belong  to 
another. 

2d.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property 
embezzled,  or  fraudulently  misapplied,  or  converted  to  his  own  use. 


•  statutes  of  I860, 407  ;  Woods'  Digest,  252,  art.  1881. 

An  Act  for  the  Reluf  of  Persons  Imprisotud  on  Civil  Process.    Passed  April  22d,  1860. 

1.  Kveiy  person  confined  in  Jail,  on  an  execution  issued  on  a  Judgment  rendered  in  a  civil 
action,  shall  be  discharged  therefrom  upon  the  oonditiong  hereinafter  specified. 

2.  Saeh  person  shall  cause  a  notice  in  writing  to  be  given  to  the  plaintiff;  Mb  agent,  or  at- 
toraej,  that  at  a  certain  time  and  place  he  will  apply  to  the  Judge  of  the  District  Court  of 
the  county  in  which  such  person  may  be  confined ;  or,  in  case  of  nis  absence,  or  inability  to 
act,  to  the  Judge  of  the  County  Court  of  the  countv  in  which  such  person  may  be  impris- 
oned, for  the  purpose  of  obtaining  a  discharge  from  ois  imprisonment. 

3.  Such  uobce  shall  be  served  upon  the  plaintiff',  his  agent  or  attorney,  one  day  at  least 
before  the  hearing  of  the  application,  in  cases  where  the  plaintiff,  his  agent  or  attorney, 
lives  within  twenty-  miles  of  the  place  of  hearing;  and  one  day  shall  be  added  for  every  ad- 
ditional twenty  miles  that  such  |>er8on  may  resiae  ftom  the  place  of  hearing. 

4.  At  the  time  and  place  specified  in  the  notice,  such  person  shall  bo  taken  before  such 
Judge,  who  shall  examine  liim  under  oath  concerniuff  his  estate,  and  propertv,  and  effects, 
and  the  disposal  thereof,  and  his  ability  to  pay  tbe  judgment  for  which  he  is  committed ; 
and  such  Judge  shall  also  hear  any  other  legal  and  pertinent  evidence  that  may  be  produced 
by  the  debtor  or  creditor. 

5.  The  plaintiff  iu  the  action  majr,  upon  such  examination,  propose  to  the  prisoner  any  in- 
terrogatories pertinent  to  the  inquiry,  and  they  shall,  if  required  by  him,  be  proposed  and 
answeted  iu  writing;  and  the  answer  shall  be  signed  and  sworn  to  by  the  prisoner. 

6.  If,  upon  the  examination,  the  Judge  shall  be  satisfied  that  the  prisoner  is  entitlea  to  his 
discharge,  such  Judge  shall  administer  to  him  the  following  oath,  to  wit:  "  I  do  solemnly 
swear  tbat  1  have  not  any  estate,  real  or  peisonal,  to  the  amount  of  fifty  dollars,  except 
such  as  is  by  law  exempted  from  being  taken  in  execution ;  and  that  I  have  not  any  other 
estate  now  conveyed  or  concealed,  or  in  any  way  disposed  of,  with  design  to  secure  the 
same  to  my  use,  or  to  defVaud  my  creditors,  so  help  me  Ood." 

7.  After  administering^  the  oath,  the  Judge  shall  issue  an  order  that  the  prisoner  be  dis- 
charged f^om  custody,  if  he  be  imprisoned  for  no  other  cause:  and  the  ofiicer,  upon  the 
•erricc  of  such  order,  shall  discharge  the  prisoner  forthwith,  if  he  be  imprisoned  for  no 
other  cause. 

8.  If  such  Judge  should  not  discharge  the  prisoner,  he  may  apply  for  his  discharge  at  the 
end  of  every  succeeding  ten  days,  in  the  same  manner  as  above  provided,  and  the  same  pio- 
oeedingB  shall  thereupon  be  had. 

9.  The  prisoner,  alfter  being  so  discharged,  shall  be  forever  exempted  from  arrest  or  impris- 
onmeot  for  the  same  debt,  unless  he  shall  be  convicted  of  having  willi\illy  sworn  ftalsely 
upon  his  examination  before  the  Judge,  or  in  taking  the  oath  bcfoie  prescribed. 

10.  The  judgment  against  any  prisoner,  who  is  discharged  as  afoiesaid,  shall  remain  in  tall 
force  a^iwt  anv  estate  which  may  then,  or  at  any  time  aiterwards,  belong  to  him ;  and  the 
plaintiff  may  take  out  a  new  execution  against  the  goods  and  estate  of  the  prisoner  in  like 
nuuiner  as  if  he  had  never  been  committed. 

U.  Tbe  plaintiff  in  the  action  may  at  any  time  order  the  prisoner  to  be  discharged,  and  he 
■hail  not  thereafter  be  liable  to  imprisonment  for  the  same  cause  of  action. 

12.  Whenever  a  person  is  committed  to  Jail  on  an  execution  issued  on  a  iud^cnt  recov- 
ered in  a  dvil  action,  the  creditor,  his  agent  or  attorney,  shall  advance  to  tlie  jailor,  within 
twenty-four  hours  after  such  commitment,  sufiideut  money  to  pa^  for  the  support  of  said 
prisocer  during  the  time  for  which  he  may  be  imprisoned;  and  incase  the  money  should 
not  be  so  advanced,  or  if,  during  the  time  the  prisoner  may  be  in  confinement,  the  money 
thooid  be  expended  in  the  support  of  such  piisoner,  and  the  creditor  should  neglect,  for 
tweiity-fonr  boars,  to  advance  such  lurther  sum  as  migtit  be  necessary  for  his  support,  the 
jailor  slwll  forthwith  discharge  such  prisoner  from  custody,  and  such  discharge  shall  have 
tbe  same  eifeet  as  a  discharge  oy  order  of  the  creditor. 
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by  a  public  officer,  or  an  officer  of  a  corporation,  or  an  attorney, 
factor,  broker,  agent,  or  clerk,  in  the  course  of  his  employment  as 
such,  or  by  any  other  person  in  a  fiduciary  capacity,  or  for  miscon- 
duct or  neglect  in  office,  or  in  a  professional  employment ;  or  for  a 
willful  violation  of  duty. 

3d.  In  an  action  to  recover  possession  of  personal  properly,  un- 
justly detained,  when  ihe  property,  or  any  part  thereof,  has  been 
concealed,  removed  or  disposed  of,  so  that  it  cannot  be  found  or 
taken  by  the  Sheriff. 

4th.  When  the  defendant  has  been  guilty  of  fraud  in  contracting 
the  debt,  or  incurring  the  obligation  for  which  the  action  is  brought ; 
or  in  concealing  or  disposing  of  the  property,  for  the  taking,  deten- 
tion, or  conversion  of  which  the  action  is  brought. 

5th.  When  the  defendant  has  removed  or  disposed  of  his  prop- 
erty, or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

N.  Y.  Code,  §  179. 

1.  No  person  can  be  imprisoned  for  debt,  under  the  Constitution,  except  in 
cases  of  fraud.  An  assault  and  battery  is  not  a  case  of  frand  within  the  meaning 
of  the  Constitution.    Ex  parte  Prader,  6  Cal.  239. 

2.  To  entitle  a  party  to  the  remedy  of  arrest,  it  is  not  necessary  that  he  should 
know  positively  the  commission  of  a  fraud.  It  is  sufficient,  if  the  circumstances 
detailed  would  induce  a  reasonable  belief  that  a  fraud  was  intended.  Soutkworth  r. 
Resing,  3  Cal.  378. 

3.  First  SUbdiviBion. — The  seventy-third  section  of  the  Practice  Act,  which 
provides  tiiat  "  the  defendant  may  be  arrested  where  the  action  is  for  willful  injury 
to  person  or  character,"  is  directly  in  conflict  with  the  fifteenth  section  of  article 
one  of  the  Constitution.    Id. 

4.  Second  Subdivision— Agent,  when  he  can  be  arrested.— 

In  a  suit  to  recover  money  received  by  a  person  as  agent,  he  cannot  be  arrested 
without  showing  some  fraudulent  conduct  on  his  part,  or  a  demand  on  him  by  the 

{)rincipal,  and  a  refusal  by  him  to  pay.    An  arrest  without  such  showing  is  pro- 
libited  by  section  fifteen,  article  one,  of  the  Constitution.    In  the  matter  of  llold- 
farth,  1  Cal.  438. 

5.  An  agent  who  receives  goods  to  sell  on  commission,  who  afterwards  claims 

to  have  bought  them  from  his  principal,  and  on  that  ground  refuses  to  account,  or 
return  the  goods,  may  be  treated  as  having  converted  them.  Solcmon  v.  Waag,  2 
Hilt.  179. 

6.  An  agent  or  attorney  to  whom  money  is  paid  by  his  principal  for  the  purpose 

of  making  a  specific  appropriation  of  it,  is  liaole  to  arrest  on  his  refusal  to  pay  it 
back  on  demand  before  he  has  paid  it  over.  It  is  no  excuse  that  the  plaintiff  lias 
consented  to  its  being  held  for  a  different  purpose,  unless  the  arrangement  in  re- 
spect to  such  purpose  is  such  as  to  render  tlie  agent  a  stockholder  under  liability 
to  retain  it.     Schadle  v.  Chase,  16  How.  413. 

7.  A  being  the  owner  of  an  invoice  of  goods  in  the  city  of  New  York,  sold  one- 
half  interest  therein  to  B,  with  an  arrangement  that  the  latter  should  proceed  to 

San  Francisco  and  there  dispose  of  the  same  on  joint  account :  i/(*7(/,  that  this  con- 
stituted a  partnership  between  them,  and  that  B  was  not  subject  to  arrest  in  an 
action  by  A  to  recover  a  part  of  the  proceeds  of  the  sales.  Smile  v.  Hayward,  1 
Cal.  345. 

8.  Section  seventy-four  fnow  73)  of  the  Practice  Act,  which  provides  for  the 
arrest  of  a  debtor  in  certain  cases,  does  not  apply  in  the  case  of  one  partner  suing 
to  recover  money  received  by  another.    Id. 
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9.  The  firm  in  which  M.  was  a  partner,  received  ftrnds  belonging  to  the  plaintifi^, 
from  the  plaintiff's  agent,  having  been  previously  requested  by  the  plaintiff  to 
remit  the  same,  when  received,  to  him.  They  remitted  a  bill  of  excnange  on  a 
branch  of  their  house,  payable  at  sixty  days  after  sight.  The  bill  was  accepted 
and  delivered  to  the  plaintiff,  but  the  defendants  failed  before  maturity,  and  the 
bill  was  unpaid :  Hdiif  that  M.  was  liable  to  arrest  in  an  action  against  the  firm 
to  recover  the  funds.    BuU  v.  Melliss,  9  Abbott's  Pr.  58 ;  IS  Id.  241. 

10.  The  defendants  were  factors^— employed  for  a  special  purpose  to  take  the 
plaintiff's  money,  and  with  it  purchase  sugar,  to  be  shipped  to  the  plaintiff  at  New 
Vork,  and  for  no  other  purpose.  And  there  was  annexcSl  to  the  contract  a  special 
condition  that  no  part  of  the  monev  should  be  used  or  employed  for  anpr  other 
purpose  bv  the  said  defendants :  Held,  that  the  defendants  acted  in  a  fiduciary  ca- 
pacity, [doodrich  V.  Dunbar,  17  Barb.  646;  StoU  v.  Kina,  8  How.  300]  and  were 
liable  to  arrest  in  an  action  for  a  balance  unpaid.  iVo6/e  v.  PrescoU,  4  E.  D. 
Smith,  139. 

11.  The  plaintiff  sent  merchandise  to  the  defendant  to  sell  on  commission  ;  which 
the  defendant  sold,  and  received  therefor  $2,228.51  over  and  above  his  commis- 
sions, which  he  neglected  to  remit  to  the  plaintiff,  and  soon  thereafter  made  an  as- 
si^ment  of  his  property  to  a  trustee  for  the  benefit  of  his  creditors ;  the  plaintiff 
a&rwards  demanded  the  money  of  the  defendant,  and  he  refused  to  pay  it  over, 
having  mixed  and  used  the  money  with  other  moneys  received  by  him  in  the 
busineas  as  a  commission  merchant,  and  having  passed  over  to  his  assignee  what 
money  he  had  when  he  made  his  assignment,  for  the  benefit  of  his  creditors : 
Heid,  that  the  defendant  received  the  funds  in  a  fiduciary  capacity,  and  was  liable 
to  arrest.  Code,  sec.  179 ;  Goodrich  v.  Dunbar,  17  Barb.  646 ;  Schudder  v.  Shidh, 
17  How.  420. 

12.  The  owner  of  promissory  notes  agreed  to  sell  them  to  S.,  a  note  broker,  and 
delivered  them  to  him  without  receiving  payment,  but  without  agreeing  to  give 
credit.  S.,  on  the  same  day,  transferred  them  to  L.,  another  note  broker,  who  sold 
tfaem  and  appropriated  to  bis  own  use  a  large  part  of  the  proceeds :  Udd,  in  an 
action  against  both  S.  and  L.,  that  an  order  of  arrest  against  L.  ought  not  to  be 
vacated.    Robbhu  v.  Seithd,  20  How.  366. 

13.  One  who,  in  collecting  a  claim  of  his  own,  unites  with  it  a  claim  belonging 
to  another  creditor,  under  an  agreement  with  the  latter  to  account  to  him  for  a  due 
proportion  of  the  amount  collected,  receives  such  proportion  in  "  a  fiduciary  ca- 
pacity," and  is  liable  to  arrest  in  an  action  for  not  paying  it  over.  Hcdl  v.  McMa- 
tofi,  10  Abbott,  319. 

14.  It  soems  that  subdivision  one  of  section  one  hundred  and  seventy-nine  of 
the  Code,  so  far  as  it  mentions  taking,  detaining  or  converting  property,  refers  to 
personal  property  only.  Brush  v.  MtdUn,  12  Abbott,  242.  (Eor  construction  of 
the  word  "obUgation,"  see  15  How.  Pr.  48.) 

15.  Fourth  Subdivision. — In  order  to  sustain  the  allegations  of  fraud  and 
deceit  in  contracting  a  debt,  it  is  necessary  to  prove  that  the  representations  alleged 
to  have  been  fraudulent  and  deceitful  were  not  true.    Belden  v.  Hemriques,  8  Cal.  87. 

16.  Where  a  person,  clearly  insolvent,  purchases  goods  from  another  on  credit, 
and  conceals  the  fact  of  his  insolvencv  from  the  vendor,  he  is  guilty  of  such  fraud 
as  vitiates  the  sale.     Sdigman  v.  KaUanan,  8  Cal.  207.  ^ 

17.  A  defendant  cannot  be  arrested  for  fraudulent  representations  in  offaining 
moner,  when  there  presentations  were  made  some  time  after  the  money  was  oI> 
tained.     Smno  v.  jfalstead,  1  Cal.  361. 

18.  A  fraud  merelv  constructive,  not  involving  moral  guilt,  is  not  ground  of 
arrest.    Birdidl  v.  StrtoMB,  8  Abbott,  53. 

19.  When  concealment  of  insolvency  may  be  fraudulent  Distinguishing  Nichols 
V.  Pinner,  18  N.  Y.  295 ;  Brown  v.  Montgomery,  20  N.  Y.  (6  Smith)  287,  293. 

20.  Circumstances  on  which  one  who,  on  a  sale  to  him  for  cash,  obtained  a  de- 
UveiT  and  then  induced  the  seller's  agent  to  accept  a  worthless  order  in  payment, 
was  odd  liable  to  arrest.    Harding  v.  Shannon,  20  How.  25. 

21.  A  partner  is  not  liable  to  arrest  on  the  ground  of  fraud  committed  by  his 
copartner  in  contracting  the  partnership  debt  on  which  the  action  is  brought,  in 
the  absence  of  proof  tlutt  he  knew  of  such  fraud,  or  that  he  in  some  way  ratified 
the  transaction.    Hanover  Compami  v.  Shddon,  9  Abbott,  240 ;  Wetmore  v.  Ectrle. 

22.  In  an  action  in  the  nature  of  an  action  on  the  case  against  partners  for  ob- 
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taining  goods  from  plaintifiB  by  fraad,  a  partner  who  did  not  participate  perBonally 
in  the  fraud  is  liable  to  arrest,  as  well  as  those  who  did.  Tovmsend  t.  iogart,  11 
Abbott,  355. 

23.  An  action  for  deceit  in  falsely  representing  the  pecuniary  liability  of  another 
party,  is  not  a  case  in  which  defendant  can  be  arrested  on  the  ground  of  fraud  in 
contracting  the  debt  or  incurring  the  obligation  on  which  the  action  is  brought, 
under  subdivision  four  of  section  one  hundred  and  seventjr-nine  of  the  Code.  That 
provision  relates  to  actions  on  contracts.     Smitk  v.  Corbieref  3  Bosw.  634. 

24.  A  person  who  purchases  goods  upon  a  credit  obtained  on  the  faith  of  his 
representation  that  he  is  solvent,  when  in  fact  he  is  not  solvent,  is  not  liable  to  ar- 
rest in  an  action  therefor,  if  he  believed  his  representations  were  true  at  the  time 
he  made  them.    Birchell  v.  Straus,  8  Abbott,  53. 

25.  Though  a  defendant  would  be  civilly  liable  for  the  fiund  of  his  agent,  he  is 
not  liable  to  arrest  therefor  without  personal  guilt  on  his  part  in  respect  to  the  com- 
mission of  the  fraud,  or  by  ratification  of  the  firaudnlent  act  Ulaflin  r.  Frank, 
8  Abbott,  412. 

26.  Where  defendant,  after  having  borrowed  money  on  a  promise  to  apply  it  to 
a  specific  use,  converted  it  to  anotlier  use :  Held,  that  he  was  liable  to  arrest  for  a 
fraud  in  contracting  the  debt.    Lovell  v.  Martin,  11  Abbott,  126. 

27.  The  defendant,  who  was  accustomed  frequently  to  purchase  from  the  plaint- 
iffi)  for  cash,  bills  of  exchange  for  remittance  to  Europe  m  his  business,  becoming 
insolvent,  procured  them  to  sell  him  bills  to  a  large  amount  upon  credit,  conceal 
ing  his  insolvency,  though  making  no  direct  false  representations  as  to  his  condi- 
tion, or  the  use  to  which  he  should  put  them ;  and  he  then  sold  these  bills  in  the 
market :  Hddy  that  the  circumstances  being  such  as  to  show  that  he  purchased 
the  bills  with  intention  to  make  such  use  of  tnem,  and  knowing  his  inability  to  pay 
for  them,  the  purchase  was  fraudulent,  and  that  he  was  liable  to  arrest  in  an  action 
for  their  value.    Morrison  v.  Gamer,  7  Abbott,  425,  448. 

28.  Defendants,  upon  the  faith  of  their  explicit  representations  that  their  stock 
of  goods  was  worth  $20,000,  obtained  on  the  last  day  of  October  a  loan  of  $10,000 
from  the  plaintifis,  positively  assuring  them  that  this  loan  would  prevent  their  fail- 
ure. On  the  sixth  of  January  following,  they  transferred  their  stock  to  plaintiffii 
on  account  of  their  indebtedness,  representing  the  stock  to  be  worth  $9,000 ;  bat 
after  appraisement,  they  consented  that  plaintifis  should  credit  them  with  $4,000 
for  it,  and  on  a  sale  it  brought  even  less.  In  an  action  to  recover  the  remainder  of 
the  indebtedness,  the  plaintiffs  caused  the  defendants  to  be  arrested :  Held,  that 
they  were  not  entitled  to  discharge  from  arrest  in  the  absence  of  definite  explana- 
tions as  to  the  deficiency  in  the  amount  of  property  which  they  had.  Without 
inch  explanation  it  must  be  inferred,  either  tnat  they  intentionally  misrepresented 
the  value  of  the  property  to  get  the  loan,  or  afterwards  made  away  with  a  large 
portion  of  the  property  with  the  design  of  defrauding  their  creditors.  WUmerding 
y.  Mooney,  1 1  Abbott,  283. 

29.  The  defendant's  representations  were  as  follows :  "  I  am  perfectly  good  and 
responsible  for  all  the  goods  I  may  purchase ;  I  own  in  I.  the  house  and  lots  in 
which  I  am  living,  which  I  value  at  between  five  and  six  thousand  dollars,  and  I 
consider  this  good  and  sufficient  for  any  goods  I  mar  buy ;  I  also  own  real  estate 
in  W.,  and  I  have  other  property."  Within  a  month  after  he  had  repeated  these 
repreytations,  in  another  transaction  with  the  same  parties,  he  made  an  assign- 
ment for  the  benefit  of  creditors,  which  showed  only  $1,607  assets :  Hdd,  in  the 
absence  of  explanation  on  his  part,  evidence  of  fraud  in  contracting  a  debt  on  the 
&ith  of  the  first  representations.    Scudder  r.  Barnes,  16  How.  534. 

SO.  Fifth  Subdivision.— The  offense  of  disposing  of  property  to  defraud 
creditors,  committed  in  a  foreign  country  between  foreigners,  does  not  render  the 
firandulent  debtor  liable  to  arrest  in  an  action  brought  here  by  his  creditor.  BUutm 
T.  Bruno,  12  Abbott,  265. 

31 .  To  establish  an  intent  to  defraud  creditors,  it  must  appear  that  the  defend- 
ant has  property ;  that  he  has  made,  or  is  about  to  make,  a  fraudulent  or  illegal 
disposition  of  it,  or  that  he  unjustly  refuses  to  apply  it  to  the  payment  of  his  debts^ 
or  nas  secreted  or  removed  it,  or  is  about  to  do  so,  or  has  fiandnlently  encumbered 
it.     Toumslev  v.  McDonald,  32  Barb.  694. 

32.  The  dfefendant  in  an  execution— a  foreigner — ^was  informed  by  the  officer 
who  levied  upon  his  property,  that  certain  articles  which,  among  others,  he  pro- 
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dnoed  to  the  officer,  were  exempt  from  seizure  on  execation,  and  he  thereafter  re- 
moTed  them  openly  from  the  State :  Heldf  that  these  circumstances  did  not  amount 
to  remoTing  and  secreting  property  with  intent  to  defraud  creditors,  within  the 
meaninfi:  of  the  nonimprisonment  act.     KraiUk  t.  Fto/,  10  Abbott,  139. 

33.  Circumstances  of  a  transfer  by  the  debtors  of  their  stock  of  goods,  which 
was  held  to  be  a  fraudulent  disposition  of  their  property,  which  rendered  them  lia- 
ble to  arrest.    Phillips  y.  Benedict,  12  Abbott,  355. 

34.  The  fact  that  a  debtor  has  made  an  assignment  which,  by  reason  of  the 
omission  of  schedules  and  of  other  informalities,  is  to  be  deemed  fraudulent  and 
Toid  as  against  creditors,  etc.,  does  not  render  him  liable  to  an  arrest  at  the  suit  of 
such  a  creditor,  as  having  been  guilty  of  a  fraud,  unless  it  is  shown  that  he  made 
the  assignment  with  an  actual  fraudulent  intent.    Birchdl  y.  Stmus,  8  Abbott,  53. 

§  74.   Order  far  orreHj  by  whom  made. 

An  order  for  the  arrest  of  the  defendant  shall  be  obtained  from 
a  Judge  of  the  Court  in  which  the  action  is  brought,  or  from  a 
County  Judge. 

N.  T.  Code,  f  180. 

§  75.  Affidavit  to  obtain  order y  what  to  contain. 

The  order  may  be  made  whenever  it  shall  appear  to  the  Judge, 
by  the  affidavit  of  the  plaintiff,  or  some  other  person,  that  a  suffi- 
cient cause  of  action  exists ;  and  that  the  case  is  one  of  those  men- 
tioned in  section  seventy-three.  The  affidavit  shall  be  either  posi- 
tive, or  upon  information  and  belief;  and  when  upon  information 
and  belief,  it  shall  state  the  facts  upon  which  the  information  and 
belief  are  founded.  K  an  order  of  arrest  be  made,  the  affidavit 
shall  be  filed  with  the  Clerk  of  the  county. 

N.  Y.  Code,  S  181« 

1.  Writ  of  arrest. — ^The  writ  of  arrest  is  only  an  intermediate  remedy  or 
process  to  secure  the  presence  of  the  party  until  final  judgment,  and  the  iacts  on 
which  it  is  based  must  be  affirmatiyely  found,  and  the  fraud  stated  in  the  judgment, 
in  order  to  authorize  an  arrest  on  final  process.    Afatoon  y.  Eder,  6  Cal.  57. 

2.  As  a  matter  of  practice  it  is  safest  to  award  an  arrest  eyen  in  cases  of  doubt, 
for  the  defendant  is  protected  by  his  bond  from  abuse  by  the  process,  vrithout 
which  process  the  plamtiff  may  bie  remediless.    Southvwrth  y.  Restng,  3  Cal.  377. 

3.  The  arrest  upon  affidavit  is  not  intended  to  secure  the  presence  of  the  de- 
fendant until  final  judgment.    Davis  y.  Robinson,  10  Cal.  411. 

4.  To  warrant  arrest  of  a  defendant  whose  fraud  is  alleged  as  the  ground  for 
the  arrests,  the  fraud  must  be  clearly  proved.  If  there  is  a  serious  doubt  as  to  the 
fraud,  an  order  of  arrest  is  not  allowable.     Claftin  v.  Frank,  8  Abbott,  412. 

5.  The  fact  that  the  plaintiff,  in  another  action  which  has  since  been  discon- 
tinoed,  caused  the  defendant  to  be  arrested  on  an  order  whicti  was  absolutely  void 
for  want  of  authority  on  the  part  of  the  Court,  does  not  preclude  him  from  issuing 
another  order  in  a  second  action,  commenced  for  the  same  cause.  SchadU  y. 
Chase,  16  How.  413. 

6.  Affidavit. — The  affidavit  to  sustain  an  arrest  must  show  the  facts  relied 
npon  by  positive  averment ;  and  it  is  not  sufficient  to  refer  to  the  complaint,  or  to 
any  other  paper,  to  show  what  the  affidavit  ought  itself  to  disclose.  McGiluery  v. 
MooHuad,  2  Cal.  607. 

7.  To  entitle  a  party  to  the  remedy  of  arrest,  it  is  not  necessary  that  he  should 
show  positively  the  commission  ot  a  fraud.    It  is  sufficient  if  the  circumstances 
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detailed  wonld  indace  a  reasonable  belief  that  a  fhiad  was  intended.    Southworlk 
V.  Resing^  3  Cal.  377. 

8.  An  affidavit  for  arrest,  which  avers  on  information  and  belief  that  the  defend- 
ant has  been  guilty  of  fraud  in  contracting  the  debt,  or  in  endeavoring  to  prevent 
its  collection,  in  the  terms  required  by  statute,  and  followed  by  an  averment  of  the 
&cts  on  which  the  belief  is  founded,  also  stated  on  information  and  belief,  is  suffi- 
cient.    Matoon  v.  Eder,  6  Cal.  57. 

9.  Insufficiency  of  the  affidavit  on  which  the  writ  of  arrest  issues  cannot  be  set 
up  in  defense  by  third  parties,  nor  even  by  the  defendant  himself  after  judgment.  Id. 

10.  Complaint. — A  complaint  alleging  that  the  defendant  collected  and  re- 
ceived certain  money,  as  the  agent  or  attorney  in  fact  of  the  plaintiff,  and  had 
embezzled  and  converted  the  money  to  his  own  use,  and  praying  that  he  be  ad- 
judged guilty  of  fraud,  and  for  judgment  and  execution  against  his  person  and 
property,  is  insufficient  to  sustain  a  verdict  convicting  the  defendiuit  of  fraud. 
I^orter  v.  Hermann,  8  Cal. 

11.  It  is  necessary,  in  such  a  case,  to  charge  not  only  that  defendant  received 
the  money  as  agent,  but  that  he  converted  it  in  the  course  of  his  employment  as 
such.    Id. 

12.  Where  the  character  or  capacity  in  which  a  party  is  alleged  to  have  acted  is 
essential  to  the  charge  of  fraud,  that  character  or  capacity  milst  be  averred  in 
direct  and  positive  terms,  or  the  charge  must  fall.    Id. 

13.  Where  the  complaint  was  not  filed  until  two  days  after  an  order  of  arrest 
had  issued  thereupon :  Held,  that  the  order  of  arrest  was  void.  Ex  parte  Cohen,  6 
Cal.  318. 

14.  Judgment. — To  authorize  an  arrest  of  the  defendant  upon  execution 
issued  upon  a  judgment  recovered  in  an  action  upon  contract,  the  fhiud  for  which 
the  arrest  is  sought  must  be  alleged  in  the  complaint,  and  be  passed  upon  by  the 
jury,  and  be  stated  in  the  judgment.    Davis  v.  Robinson,  10  Cal.  411. 

15.  In  cases  of  fraud,  it  appears  that  there  can  be  but  two  judgments— one 
against  the  person,  and  the  other  against  the  property ;  in  the  former  of  which  the 
execution  issues  directing  the  officer  to  arrest  and  confine  the  party  until  the  debt 
is  paid.    Matoon  v.  Eder,  6  Cal.  60. 

16.  Execution. — See  Sub.  3,  sec.  210. 

§  76.  Security  to  plaintiff  before  order  of  arrest,* 

Before  making  the  order,  the  Judge  shall  require  a  written  un- 
dertaking on  the  part  of  the  plaintiff,  with  sureties,  to  the  efifect  that 
if  the  defendant  recover  judgment,  the  plaintiff  will  pay  all  costs 
and  charges  that  may  be  awarded  to  the  defendant,  and  aU  dam- 
ages which  he  may  sustain  bj  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  shaU  be  at  least  five 
hundred  doUars.  Each  of  the  sureties  shall  anaex  to  the  imder- 
taking  an  affidavit  that  he  is  a  resident  and  householder,  or  firee- 


•  CHAPTEE  CCCXLTV.— Act  to  exempt  the  dty  and  county  of  San  Fnmdsco  from 
giving  undertaJdngB  in  certain  oases.    Stat.  1861,  page  860. 

Section  1.  In  any  suit  at  law,  or  in  eqoitj,  wherein  the  dty  and  county  of  San  Frandsoo 
is  a  party  plaintiff  or  defendant,  no  bond,  written  undertakine,  or  aecunty  shall  be  reaoirod 
of  sfud  city  and  connty,  under  the  provinons  of  sections  eevemy-sbc,  one  nundred  and  two, 
one  hundred  and  fifteen  and  one  hundred  and  twentv-two  of  the  Act  entitled  an  Act  to 
regulate  proceeding  in  civil  oases  in  the  Courts  of  Justice  in  this  State,  passed  April  29th. 
1861,  commonly  called  the  "  Civil  Practice  Act;"  and  of  the  Acts  amendatory  thereof  and 
supplementary  thereto,  requiring  of  plaintifft  security  in  cases  of  arrest,  replevin,  ii^unctioB 
Ana  attachments;  but  on  complying  with  the  other  provisions  required  by  law,  the  said  dty 
and  county  of  San  Francisco  shall  have  the  same  rights,  remedies  and  benefits,  as  if  the  un- 
dertakings,  bond  or  securities  were  given  and  approved,  as  required  by  law  in  such  caaw. 
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holder,  within  the  State,  and  worth  double  the  sum  specified  in  the 
undertaking,  over  and  above  all  his  debts  and  liabilities,  exclusive 
of  property  exempt  from  execution.  The  undertaking  shall  be  filed 
mih  the  Clerk  of  the  Court. 

N.  Y.  Code,  §  182. 

1.  The  obligations  of  bail  are  assumed  with  reference  to  the  law,  which  becomes 
a  part  of  their  contract,  and  the  whole  statute  must  be  examined  to  determine  their 
liability.     McUoon  ▼.  Eder,  6  Cal.  57. 

2.  iSo  recovery  can  be  had  on  a  bond  purporting;  to  be  the  joint  bond  of  the 
principa]  and  sureties,  but  signed  by  the  latter  only.  City  of  Sacramento  y.  Dunlapf 
14  Cal.  421. 

3.  Otherwise,  as  to  undertakings  under  our  system.  They  are  original  and  in- 
dependent contracts  on  the  part  of  the  sureties,  and  do  not  require  the  signature  of 
the  principal.    Id. 

4.  Otherwise,  also,  as  to  joint  and  several  bonds.  There,  each  signer  is  bound, 
without  the  signatures  of  the  others  named  as  obligors,  unless  at  the  time  of  exe- 
cuting the  bond  he  declared  he  would  not  be  bound  without  such  signatures  were 
obtained.    Id, 

§  77.   Order  J  wJien  made^  and  its  form. 

The  order  may  be  made  to  accompany  the  summons,  or  any  time 
afterwards,  before  judgment.  It  shaU  require  the  Sheriff  of  the 
county  where  the  defendant  may  be  found,  forthwith  to  arrest  him 
and  hold  him  to  bail  in  a  specified  sum,  and  to  return  the  order  at 
a  time  therein  mentioned,  to  the  Clerk  of  the  Court  in  which  the 
action  is  pending. 

N.  Y.  Code,  4  183- 

§  78.  Affidavit  and  order  to  be  delivered  to  the  Sheriff  and  copy 
to  defevidant. 

The  order  of  arrest,  with  a  copy  of  the  affidavit  upon  which  it 
IS  made,  shall  be  deUvered  to  the  Sheriff,  who,  upon  arresting  the 
defendant,  shall  deliver  to  him  the  copy  of  the  affidavit ;  and  also, 
if  desired,  a  copy  of  the  order  of  arrest. 

N.  T.  Code,  \  1S4. 

§  79.  Arresty  how  made. 

The  Sheriff  shall  execute  the  order  by  arresting  the  defendant 
and  keeping  him  in  custody  until  discharged  by  law. 

N.  Y.  Code,  4  185. 

§  80.  Defendant  to  be  discharged  on  bail  or  deposit. 

The  defendant,  at  any  time  before  execution,  shall  be  discharged 
from  the  arrest,  eiiher  upon  giving  bail,  or  upon  depositing  the 
amount  mentioned  in  the  order  of  arrest,  as  provided  in  this  chapter. 

N.  Y.  Code,  S  186. 
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§  81.  Baily  haw  given. 

The  defendant  may  give  ba3  by  causing  a  written  undertaking 
to  be  executed  by  tAvo  or  more  sufficient  sureties,  stating  their 
places  of  residence  and  occupations,  to  the  effect  that  they  are 
bound  in  the  amount  mentioned  in  the  order  of  arrest ;  that  the  de- 
fendant shall  at  all  times  render  himself  amenable  to  the  process  of 
the  Court,  during  the  pendency  of  the  action,  and  to  such  as  may 
be  issued  to  enforce  the  judgment  therein ;  or  that  they  will  pay  to 
the  plaintiff  the  amount  of  any  judgment  which  may  be  recovered 
in  the  action. 

N.  T.  Code,  §  187. 

§  82.  Surrender  of  defendant. 

At  any  time  before  judgment,  or  within  ten  days  thereafter,  the 
bail  may  surrender  the  defendant  in  their  exoneration;  or  he  may 
surrender  himself  to  the  Sheriff  of  the  coimty  where  he  was  arrested. 

N.  Y.  Code,  ^  188. 

1 .  The  sureties  on  the  bail  bond  of  a  defendant,  arrested  in  a  ciyil  action,  are 
not  bound  to  surrender  the  defendant  within  ten  days  afVer  judgment  against  him, 
unless  the  plaintiff  takes  such  measures  as  would  authorize  the  officer  to  hold  de- 
fendant in  custody.     Allen  y.  Breslatter,  8  Cal.  552. 

2.  A  surrender,  within  ten  days  after  execution,  is  a  sufficient  compliance  with 
the  statute. 

3.  Where  a  party  offered  to  surrender  himself  in  discharge  of  his  sureties :  Hdd, 
to  be  a  good  surrender,  and  a  discharge  of  the  sureties  from  all  liability.  Babb  ▼. 
Oakleu,  5  Cal.  93. 

4.  Where  the  judgment  is  not  such  as  will  warrant  a  writ  of  ca.  sa.  to  be  issued 
under  it,  the  bail  will  not  be  charged  for  neglecting  to  surrender  the  judgment 
debtor.    Matoon  t.  Eder,  6  Cal.  57. 

§  83.  Surrender  of  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail  at  any 
time  or  place  before  they  are  finally  charged  may  themselves  arrest 
him ;  or  by  a  written  authority,  endorsed  on  a  certified  copy  of  the 
undertaking,  may  empower  the  Sheriff  to  do  so.  Upon  the  arrest 
of  the  defendant  by  the  Sheriff,  or  upon  his  delivery  to  the  Sheriff 
by  the  bail,  or  upon  his  own  surrender,  the  bail  shall  be  exonerated ; 
provided,  such  arrest,  delivery,  or  surrender,  take  place  before  the 
expiration  of  ten  days  after  judgment ;  but  if  such  arrest,  delivery, 
or  surrender,  be  not  made  within  ten  days  after  judgment,  the  bail 
shall  be  finally  charged  on  their  undertaking,  and  be  bound  to  pay 
the  amount  of  the  judgment  within  ten  days  thereafter. 

N.  Y.  Code,  ^89;  ^  S3  and  84  discussed. 
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§  84.  BaH,  how  proceeded  offainst. 

[1854.]  K  the  bail  neglect  or  refuse  to  pay  the  judgment  within 
ten  days  after  they  are  finally  charged,  an  action  may  be  com- 
menced agiunst  such  bail  for  the  amount  of  such  ori^nal  judgment. 

N.  T.  Code,  n^O;  §§83  and  84  discussed ;  Matoon  ▼.  Eder,  6  Cal.  57. 

§  85.  Bail^  how  exonerated. 

The  bail  shall  also  be  exonerated  by  the  death  of  the  defendant, 
or  his  impriBonment  in  a  State  prison,  or  bj  his  legal  discharge 
firom  the  obligation  to  render  himself  amenable  to  the  process. 

N.  Y.  Code,f  191. 

§  86.  Delivery  of  undertaking  to  plaintiffs  and  its  acceptance  or 
ryection  by  him. 

Within  the  time  limited  for  that  purpose,  the  Sheriff  shall  file  the 
order  of  arrest  in  the  office  of  the  Clerk  of  the  Court  in  which  the 
action  is  pending,  with  his  return  endorsed  thereon,  together  with  a 
copy  of  the  undertaking  of  the  baM.  The  original  mdertoking  he 
shall  retain  in  his  possession  until  filed  as  herein  provided.  The 
plaintiff,  withiy  ten  days  thereafter,  may  serve  upon  the  Sheriff  a 
notice  that  he  does  not  accept  the  bail,  or  he  shall  be  deemed  to 
have  accepted  them,  and  the  Sheriff  shall  be  exonerated  from  liar 
bility .  K  no  notice  be  served  within  ten  days,  the  ori^nal  under- 
taking shall  be  filed  witii  the  Clerk  of  the  Court. 

N.  Y.  Code,  S  192. 

§  87.  Notice  of  justification.   New  undertaking^  if  other  bail. 

Within  five  days  after  the  receipt  of  notice,  the  Sheriff  or  de- 
fendant may  give  to  the  plaintiff,  or  his  attorney,  notice  of  the  justi- 
fication of  the  same,  or  other  biul,  (specifying  the  places  of  residence 
and  occupations  of  the  latter)  before  a  Judge  of  tbe  Court,  or 
County  Judge,  or  Couniy  Clerk,  at  a  specified  time  and  place ; 
the  time  to  be  not  less  than  five,  nor  more  than  ten  days  thereafter, 
except  by  consent  of  parties.  In  case  other  bail  be  given,  there 
shall  be  a  new  undertaking. 

K.  Y.  Code,  §  193. 

§  88.   Qualification  of  bail. 

The  qualifications  of  bail  shall  be  as  follows : 
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1st.  Each  of  them  shall  be  a  resident,  and  householder,  or  firee- 
holder,  within  the  county. 

2d.  Each  shall  be  worth  the  amount  specified  in  the  order  of 
arrest,  or  the  amount  to  which  the  order  is  reduced,  as  provided  in 
this  chapter,  over  and  above  all  lus  debts  and  Uabihties,  exclu^ve 
of  property  exempt  from  execution;  but  the  Judge  or  County 
Clerk,  on  justification,  may  allow  more  than  two  sureties  to  justify 
severally,  in  amounts  less  than  that  expressed  in  the  order,  if  the 
whole  justification  be  equivalent  to  that  of  two  sufficient  bail. 

N.Y.  Code,  4  194. 

§  89.  JiLstification  ani  aUowance  of  bail. 

For  the  purpose  of  justification,  each  of  the  bail  shall  attend 
before  the  Judge  or  County  Clerk  at  the  time  and  place  mentioned 
in  the  notice,  and  may  be  examined  on  oath,  on  the  part  of  the 
plaintiff,  touching  his  sufficiency,  in  such  manner  as  the  Judge  or 
County  Clerk  in  his  discretion  may  think  proper.  The  examination 
shall  be  reduced  to  writing,  and  subscribed  by  the  bail  if  required 
by  the  plaintiff. 

N.  Y.  Code,  ^  195. 

§  90.  JviStifieatwn  and  dUowanee  of  bail. 

If  the  Judge  or  Clerk  find  the  bail  sufficient,  he  shall  annex  the 
examination  to  the  undertaking,  indorse  his  allowance  thereon,  and 
cause  them  to  be  filed,  and  the  Sheriff  shaU  thereupon  be  exoner- 
ated from  liability. 

N.  Y.  Code,  4  196. 

§  91.  Deposit  of  money  with  Sheriff. 

The  defendant  may,  at  the  time  of  his  arrest,  instead  of  givhig 
bail,  deposit  with  the  Sheriff  the  amount  mentioned  in  the  order. 
In  case  the  amount  of  the  bail  be  reduced,  as  provided  in  this 
chapter,  the  defendant  may  deposit  such  amount  instead  of  ^ving 
bail.  In  either  case,  the  Sheriff  shall  give  the  defendant  a  certifi- 
cate of  the  deposit  made,  and  the  defendant  shall  be  discharged 
out  of  custody. 

N.  Y.  Code,  S  197. 

§  92.  PaymevU  of  money  into  Comrt  by  Sheriff. 

The  Sheriff  shall  immediately  after  the  deposit  pay  the  same  into 
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Court,  and  take  from  the  Clerk  receiving  the  same  two  certificates 
of  such  payment ;  the  one  of  which  he  shall  deliver  or  transmit  to 
the  plamtiff,  or  his  attorney,  and  the  other  to  the  defendant.  For 
any  de&ult  in  making  such  payment,  the  same  proceedings  may  be 
had  on  the  official  bond  of  the  Sheriff  to  collect  the  sum  depofflted 
as  in  other  cases  of  delinquency. 

N.  T.  Code,  4  198. 

§  98.  Suistituting  bail  for  deposit. 

K  money  be  deposited,  as  provided  in  the  last  two  sections,  bail 
may  be  given,  and  may  justify  upon  notice,  at  any  time  before 
judgment ;  and  on  the  filing  of  the  undertaking  and  justification 
with  the  Clerk,  the  money  deposited  shaU  be  refimded  by  such 
Clerk  to  the  defendant. 

N.  Y.  Code,  4  199. 

§  94.  Monet/  depomtedj  how  applied  or  disposed  of. 

Where  money  shall  have  been  deposited,  if  it  remain  on  deposit 
at  tibe  time  of  the  recovery  of  a  judgment  in  favor  of  the  plaintiff, 
the  Clerk  shall,  under  the  direction  of  the  Court,  apply  the  same 
in  satisfaction  thereof;  and  after  satisfying  the  judgment,  shall  re- 
fund &e  surplus,  if  any,  to  the  defendant.  K  the  judgment  be  in 
fiekvor  of  the  defendant,  the  Clerk  shall,  under  like  direction  of  the 
Court,  refund  to  him  the  whole  sum  deposited  and  remaining  un- 
applied. 

N.  Y.  Code,  S  200. 

§  95.  Sheriffs  when  liable  as  bail,  and  his  discharge  from  lia- 
lUity. 

K,  after  being  arrested,  the  defendant  escape  or  be  rescued,  the 
Sheriff  shall  himself  be  Uable  as  bail ;  but  he  may  discharge  him- 
self from  such  liability  by  the  giving  and  justification  of  bail  at  any 
time  before  judgment. 

N.  Y.  Code,  4  201. 

1.  In  an  action  against  a  Sheriff  for  the  escape  of  a  party  in  his  enstodj  under 
an  execution  against  the  hody,  it  is  not  of  itself  alone  a  defense  that  the  attorney 
of  the  plaintiff  consented  that  snch  party  might  go  to  another  place,  out  of  the 
bailiwick  of  said  Sheriff,  in  order  to  attempt  to  raise  money  with  which  to  pay  the 
judgment  on  which  the  said  execution  was  issued.  Kellogg  t.  Gilbert ,  10  Johns. 
820 ;  Dexter  r.  Adams,  2  Denio,  646 ;  Gorham  v.  Gale,  7  Cow.  744 ;  Benedict  t. 
Smith,  10  Paige,  127 ;  Thatcher  r.  d'AguOar,  11  Exch.  B.  436 ;  LweU  r.  Oraer,  1 
Bosw.  349. 
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§  96.  Proceedings  on  Judgment  against  Sheriff. 

If  a  judgment  be  recovered  against  the  Sheriff  upon  his  liability 
as  bail,  and  an  execution  thereon  be  returned  unsatisfied  in  whole 
or  in  part,  the  same  proceedings  may  be  had  on  his  official  bond 
for  the  recovery  of  the  whole  or  any  deficiency  as  in  other  cases  of 
delinquency. 

N.  Y.  Ck)de,  ^  202. 

§  97.  Motion  to  vacate  order  of  arrest,  or  reduce  hail  and  c^ 
davits  on  motion, 

A  defendant  arrested  may  at  any  time  before  the  justification  of 
bail,  apply  to  the  judge  who  made  the  order,  or  the  Court  in  which 
the  action  is  pending,  upon  reasonable  notice  to  the  plaintiff  to  va- 
cate the  order  of  arrest,  or  to  reduce  the  amount  of  bail.  K  the 
application  be  made  upon  affidavits  on  the  part  of  the  defendant, 
but  not  otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits 
or  other  proo&,  in  addition  to  those  on  which  the  order  of  arrest 
was  made. 

N.  Y.  Code,  S\  204,  205. 

1 .  Where  a  party  is  once  arrested  and  discharged,  he  cannot  be  arrested  again 
in  the  same  action.    McGUvery  v.  Moorheadf  2  Cal.  607. 

2.  A  party  wiU  be  discharged  firom  arrest  where  the  process,  though  proper  in 
form,  has  been  issued  in  an  improper  case.    Sotde  y.  Haywardf  1  Cal.  345. 

3.  On  a  rule  to  show  cause  why  the  arrest  of  a  party,  ordered  by  the  Court  on 
an  allegation  of  fraud,  should  not  be  vacated,  the  question  of  fiEu;t  involred  in  it 
must  b«  decided  like  any  other  &ct,  by  the  weight  of  evidence.  Southuxtrth  v.  Re9- 
ing,  3  Cal.  378. 

4.  The  defendant  on  arrest,  by  putting  in  bail  and  neglecting  to  move  to  be  dis- 
chai^d,  consents  to  process  and  waives  all  previous  irregularities.  McUoon  v.  Eder, 
6  Cal  57. 

5.  Where  the  right  to  arrest  is  derived  from  the  nature  of  the  action,  the  de- 
fendant cannot,  on  motion  to  discharge  from  arrest,  introduce  affidavits  to  show 
that  no  cause  of  action  exists.    4  Abbott,  103 ;  Soioman  v.  Wans,  2  Hilt.  179. 

6.  A  purchaser  who  obtains  credit  b;^  a  false  representation  must  be  held  to 
intend  tne  legitimate  consequence  of  his  acts ;  and  if  he  admits  the  false  repre- 
sentation, his  denial  of  intent  to  defraud  is  immaterial.  So  held  on  motion  to  vacate 
arrest.     Whitcomh  v.  ScUsman,  16  How.  533. 

7.  In  an  action  for  a  conversion,  an  order  of  arrest  is  not  to  be  vacated  on  mere 
denial  of  plaintiff's  affidavits.     Caudamd  v.  Blise,  4  Bosw.  619. 

8.  Where,  on  motion  to  vacate  an  order  of  arrest,  the  affidavit  of  the  plaintiff 
positively  and  unequivocally  alleges  the  making  of  false  representations  by  the 
defendant,  which  the  affidavit  of  the  latter  as  unequivocally  and  positively  denies, 
the  defendant's  affidavit  should  be  regarded  as  neutralizing  that  of  the  plaintiff, 
who  should  be  left  to  make  out  his  case  by  other  or  further  proofs.  AU&t  v.  Mc- 
Crassen,  32  Barb.  662. 

9.  After  a  defendant  has  moved  to  vacate  an  order  being  founded  on  fiicts  ex- 
trinsic to  the  cause  of  action,  and  his  motion  to  vacate  it  l^ing  founded  only  on 
the  plaintiff's  original  affidavits,  if  such  motion  is  denied,  he  should  not  be  al- 
low^ to  renew  it  upon  opposing  affidavits  on  his  own  part,  especially  where  the 
order  denying  his  motion  has  been  affirmed  on  appeal.  LoveU  v.  Martin,  12  Ab- 
bot, 178. 
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10.  An  order  of  arrest  shonld  not  be  vacated  merely  on  the  ground  that  one  of 
the  plaintifis  is  not  a  proper  party.     Webber  v.  Aforitz,  11  Abbott,  1 13. 

1 1 .  An  order  of  arrest  should  not  be  vacated  on  the  ground  that  an  action  hafl 
been  brought  in  a  foreign  Court  against  the  defendant  for  the  same  cause,  it  not 
appearing  that  any  arrest  was  ever  made  there,  or  would  have  been  allowed  by  the 
practice  of  such  Court.    Arihurton  v.  DaUey,  20  How.  311. 

IS.  On  a  motion  to  vacate  an  order  of  arrest,  evidence  of  other  concurrent  frauds 
committed  by  the  defendant  is  admissible  as  proof  of  the  intent  in  committing  the 
particular  fraud  charged.    Ballard  v.  FtMer^  32  Barb.  68. 

18.  The  provision  of  section  two  hundred  and  four  of  the  Code  of  Procedure, 
allowing  an  application  to  vacate  an  order  of  arrest  to  be  made  on  motion,  requires 
a  motion  to  the  Court  and  upon  due  notice.    Rogers  v.  McElhoney  12  Abbott,  292. 

14.  Upon  an  application  to  vacate  an  order  of  arrest,  the  question  is  whether 
the  Court  would,  if  called  upon  to  act  upon  the  application  res  nova,  grant  the 
order.    AUen  v.  McCrassen,  32  Barb.  662. 

§  98.   When  the  order  vacated  or  haU  reduced. 

K  upon  such  application  it  shall  satisfactorily  appear  that  there 
was  not  sofiBcient  cause  for  the  arrest,  the  order  shall  be  vacated ; 
or  if  it  satisfactorily  appear  that  the  bail  was  fixed  too  high,  the 
amount  shall  be  reduced. 


Chapter  n. — Claim  and  delivery  of  per907ial  property. 

Sbg.  99.  Delivery  of  personal  property^  when  it  may  be  claimed. 

100.  Affidavit  and  its  requisites. 

101.  Requisition  to  Sheriff  to  take  and  deliver  the  property. 

102.  Security  on  the  part  of  the  plaintiff  and  justification. 

103.  Exception  to  sureties  and  proceedings  thereon^  or  on 

failure  to  except. 

104.  Defendant^  when  entitled  to  redelivery. 

105.  Justification  of  defendants  sureties. 

106.  Qiuilification  and  ju^fieation  of  sureties. 

107.  Property,  how  taken  when  concealed  in  building  or 

inclosure. 

108.  Property^  how  kept. 

109.  Claim  of  property  by  third  person. 

110.  Notice  and  cffidavit,  when  and  where  to  be  filed. 


§  99.  Delivery  of  personal  property,  when  it  may  be  claimed. 

The  plaintiff,  in  an  action  to  recover  the  possession  of  personal 
property,  may,  at  the  time  of  issuing  the  summons,  or  at  any  time 
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before  answer,  claim  the  delivery  of  such  property  to  him,  as  pro- 
vided in  this  chapter. 

N.  Y.  Code,  §  206. 

For  complaint,  see  antet  page  71.    For  answer,  see  ante,  page  96. 

1.  Inducement)  what  is. — ^In  the  action  of  detinae,  the  mannecof  lajrin^ 
the  possession  of  the  property  has  always  been  held  to  be  indacement.  It  is  nsiud 
to  aver  a  bailment  or  finding.    Ottero  y.  BuUard,  3  Cal.  188. 

2.  Fixtures,  when  personal  property.— By  the  wrongfol  severance 
from  the  premises,  the  fixtures  become  personal  property,  for  the  recovery  of 
which  an  action  of  replevin  will  lie  by  the  parchaser  after  he  obtains  the  Sheriff's 
deed.    Sands  v.  Pfeiffer,  10  Cal.  258. 

3.  Bill  in  equity  will  lie  to  recover  personal  i>roperty.— Where 

the  recovery  of  the  property  is  the  primary  object  of  the  suit,  as  in  some  cases 
where  damages  will  not  compensate  plaintiff,  he  should  frame  his  bill  in  equitr, 
specifying  the  reasons  therefor,  and  then  a  decree  can  be  made  to  compel  specific 
delivery.    Nickenon  v.  ChatterUm,  7  Cal.  570. 

4.  Object  of  suit  in  replevin.^The  primary  object  of  the  replevin 
suit  is  the  recovery  of  the  thing  itself.  The  value  is  received  only  in  the  alterna- 
tive that  the  property  is  not  returned.    Hunt  v.  Bobinaon^  11  Cal.  277. 

5.  Jury,  waived  when. — The  fiulure  of  the  defendant  to  appear  on  the 
trial  of  an  action  of  replevin,  when  the  cause  is  called,  is  a  waiver  of  a  jury  under 
the  one  hundred  and  seventy-ninth  section  of  the  Code.  Waltham  v.  Canon,  10 
Cal.  180. 

6.  Set-off,  tort  cannot  be  waived  in.— A  claim  for  damages  for  the 
conversion  of  property  is  a  demand  arising  in  tort,  and  cannot,  by  waiving  the 
tort  and  basing  the  claim  upon  an  implied  assumpsit  to  pay  the  proceeds,  be  made 
a  claim  arising  on  contract  within  the  meaning  of  section  one  hundred  and  fift^ 
of  the  Code  relating  to  counter  claims.  Mayor y  etc,,  of  New  York  v,  Parker  Veui 
Shamship  Co.,  ante,  300. 

7.  Action,  when  can  be  maintained.— In  trover,  the  plaintiff  must 

either  have  the  possession  or  the  immediate  right  to  the  possession  of  the  property, 
to  entitle  him  to  recover.    Middlesworih  v.  Sedgwick,  10  Cal.  392. 

8.  A  safe  in  the  possession  of  McC.  belonging  to  W.,  F.  &  Co.,  for  whom,  as 
also  for  plaintiff,  he  was  agent,  contained  $6,000  in  coin.  Of  this  sum  four  hun- 
dred dollars  belonged  to  W.,  F.  &  Co.,  the  balance  to  plaintiff.  Defendant,  as 
Sheriff,  under  a  wnt  against  McC,  seized  $1,800  of  tlie  money  in  the  safe  as  his 
property,  and  put  it  in  a  bag.  Plaintiff  then  claimed  the  money  as  his,  McC.  be- 
mg  present  and  not  objecting :  Hdd,  that  this  amounted  to  a  segregation  of  the 
$1,800  from  the  mass  of  coin  in  the  safe,  so  as  to  sustain  replevin  by  plaintiff. 
Griffith  V.  Bogardus,  14  Cal.  410. 

9.  To  render  the  defendant  liable  to  the  action,  he  must  have  converted  the 
property  to  his  own  use ;  and  if  not,  then  any  other  act,  to  amount  to  a  conversion, 
must  be  done  with  a  wrongful  intent,  either  express  or  implied.  Rogers  v.  Huie^ 
2  Cal.  571. 

10.  In  order  to  maintain  an  action  for  the  recovery  of  goods  fraudulently 
obtained  from  the  plaintiff,  where  he  has  received  nothing  towards  their  purchase, 
and  has,  therefore,  nothing  to  restore,  all  that  is  necessary  to  do  to  entitle  liim  to 
reclaim  his  property,  is  to  assert  the  right  to  rescind  the  contract  for  fraud,  and  to 
demand  the  goods.    Bliss  v.  Cottle,  32  Barb.  322. 

11.  Such  a  demand,  however,  must  be  made  before  the  commencement  of  the 
action,  which  cannot  be  maintained  upon  a  demand  involved  merely  in  the  com.« 
mencement  of  the  action  itself.    Id, 

12.  A  subsequent  ratification  of  a  demand,  made  previously  to  suit  brought,  by 
one  unauthorized  to  make  it,  is  not  sufficient  to  sustain  the  action.    Id. 

13.  Where  property  comes  lawfully  into  the  defendant's  possession,  to  entitle 
the  plaintiff  to  recover  its  value  it  is  necessary  for  him  to  show  affirmatively  & 
demand  of  it  before  suit  brought,  and  a  refusal  to  deliver,  or  that  ihe  defendaat 
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had  so  disposed  of  the  property  that  it  was  not  in  his  power  to  deliver  it.  (Gra. 
Pr.  89 ;  1  Johns.  Cases,  406 ;  6  Johns.  44 ;  3  Blackst.  Com.  152.)  Bat  a  demand 
and  refhsal,  even,  is  no  evidence,  where  it  is  apparent  the  defendant  has  made  no 
conversion.    Bailer's  N.  P.  44 ;  Powers  v.  Bass/ord,  19  How.  Pr.  309. 

14.  The  plaintiff,  being  the  owner  of  goods  in  the  possession  of  defendant,  sold 
them  to  a  third  party,  and  received  part  payment,  and,  before  any  delivery  to  the 
purchaser,  demanded  possession  from  the  defendant :  Held,  that  the  defendant's 
refusal  to  deliver  possession  was  a  conversion.  Until  the  purchaser  acquires  an 
exclnsive  right  of  possession,  the  contract  of  sale  is  no  defbnse  to  snch  an  action 
by  the  vendor.    Mtnzeskeimer  v.  Heine,  4  E.  D.  Smith's  C.  P.  R.  65. 

15.  Neither  before  nor  since  the  Code,  can  an  action  in  the  nature  of  trespass  or 
trover  be  maintained  by  the  mortgagee  of  chattels,  on  account  of  the  sale  of  them 
upon  execution,  against  neither  the  officer  nor  the  plaintiff  in  the  execation,  if, 
at  the  time  of  such  sale,  the  mortgagor  is  entitled  to  remaih  in  possession.  To 
maintain  such  an  action,  the  plaintiff  must  aver  and  prove  that  he  had  the  actual 
possession,  or  right  of  possession,  at  the  time  of  the  alleged  conversion.  If,  in 
such  a  case,  the  mortgsigee  has  any  remedy,  it  is  only  by  an  action  founded  on  the 
special  circumstances  of  the  cases,  setting  forth  the  injury  to  his  contingent  inter- 
est in  the  property,  and  claiming  damages  therefor.  Whether  such  an  action  can 
in  any  case  be  maintained,  Q^ery  f     Goulet  v.  Asseler,  22  N.  Y.  (8  Smith)  225. 

16.  In  an  action  against  brokers  for  selling,  without  authority,  stock  which  they 
had  purchased  for  the  plaintiffs,  at  the  plaintiffs'  option,  the  complaint  should  show 
that  the  plaintifis  demanded  the  stock,  and  tendered  the  amount  due  therefor. 
Clark  V.  Meigs,  12  Abb.  267. 

17.  Where  a  tenant  is  dispossessed  for  nonpayment  of  rent  bjr  dn  officer,  who, 
by  the  directions  of  the  defendant,  prevents  him  from  removing  his  movable  prop- 
erty, this  is  a  conversion  of  such  property  on  the  part  of  the  defendant.  Moore  v. 
Wood,  ante,  393. 

18.  An  agent  who  sues  in  his  own  name,  upon  a  demand  belonging  to  his  prin- 
cipal, and  uses  for  his  own  benefit  the  judgment  recovered  thereon,  concealing  the 
fiMt  from  his  principal,  is  liable  for  the  conversion  in  the  amount  of  the  face  of 
the  demand.    Sharp  v.  Whipple,  1  Bosw.  557. 

19.  If  an  agent,  intrusted  with  a  security  for  collection,  receives  a  transfer  of 
property  in  payment  of  it,  with  the  intention  of  applying  such  property  to  his  <ywn 
use,  and  concealing  from  his  principal  the  fact  that  he  has  received  it,  and  actually 
does  so  apply  the  property  and  conceal  the  fact,  under  pretense  that  nothing  has 
been  paid,  he  is  guilty  of  a  conversion,  and  the  principal  is  entitled  to  reeover  the 
amount  of  the  security  with  interest.     Ward  v.  Forrest,  20  How.  Pr.  465. 

20.  If  one  who  has  a  lien  on  chattels  refuses  to  deliver  them  on  tender  of  the 
amount  of  the  Gen,  it  is  a  conversion.  LamfJtte  v.  Archer,  4  £.  D.  Smith's  C  P. 
R.  46. 

21.  Action,  when  it  cannot  be  maintained.^One  partner  cannot 

sustain  an  action  against  his  copartner  for  the  delivery  of  personal  property 
belonging  to  the  partnership.    Buckley  v.  Carlisle,  2  Cal.  420. 

22.  The  complaint  was  for  wrongfully  taking,  carrying  away,  and  converting  to 
the  use  of  the  defendants,  personal  property ;  and  the  relief  demanded  was  a  judg- 
ment for  $1,500,  besides  costs :  Held,  that  the  nature  of  the  action  was  determined 
by  the  complaint,  and  particularly  by  the  relief  demanded,  as  an  action  for  dam- 
ages, and  not  to  recover  specific  property;  and  that  proceedings  for  claim  and 
delivery  were  wholly  unwarranted  in  the  action,  as  sucn  proceedings  are  confined 
to  actions  to  recover  the  possession  of  personal  property.  Seymour  v.  Van  Curen, 
18  How.  Pr.  94. 

23.  A  Police  Justice,  without  warrant,  entered  the  premises  of  W.,  and  finding 
several  persons  engaged  in  playing  cards,  arrested  them  on  a  charge  of  gambling, 
seized  the  gambling  apparatus,  and  also  several  lewd  pictures  round  upon  the 
premises.  The  articles  thus  taken  were  placed  in  the  custody  of  the  property 
clerk  of  the  Board  of  Metropolitan  Police  Commissioners ;  and  W.  brought  an 
action  against  the  clerk  to  recover  their  possession :  Held.  thsA  they  were  in  custo- 
dia  legis,  and  no  action  would  lie  for  their  recovery.  WiUis  v.  Warren,  1  Hilt. 
590;  17  How.  Pr.  R.  87. 

24.  When  demand  is,  or  not,  necessary.— It  is  a  general  rule  that 
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when  the  possession  of  property  is  originally  acquired  by  a  tort,  no  demand  pre* 
yious  to  the  institution  of  suit  for  its  recovery  is  necessary.  It  is  only  when  the 
original  possession  is  lawful,  and  the  action  relies  upon  the  unlawful  detention, . 
that  a  demand  is  required.    Paige  y.  0*Neal,  12  Cal.  483. 

25.  Where  the  original  taking  of  personal  property  is  tortious,  no  demand  is 
necessary.    LedUy  v.  i/avs,  1  Cal.  160. 

26.  Where  the  taking  is  by  an  officer  upon  proper  legal  authority,  a  demand  ia 
necessary  in  order  to  make  him  liable  in  damages.  Daniel  v.  Gornanif  6  Cal.  43 ; 
I'aylor  v.  Seynuntr,  Id.  512 ;  Killey  v.  Sainnelly  12  Id.  73. 

27.  Demand  not  necessary  to  constitute  a  conversion,  when  defendant  has  wrong- 
fully parted  with  possession.     Sharp  v.  Whipple,  1  Bosw.  557. 

28.  Byidence. — Where  the  vendee  replevied  the  goods  from  the  attaching 
creditor,  and  only  established  title  by  proving  a  possession  of  several  months,  it 
was  competent  for  the  defendant  in  replevin,  on  cross-exapination  of  plaintiff's 
witness,  to  ask  in  whose  possession  the  chattels  were  at  a  certain  period  anterior 
to  the  possession  proved  oy  plaintiff,  in  order  to  draw  from  him,  if  possible,  the 
fact  that  plaintiff  8  possession  was  a  fraud  to  hide  the  debtor's  property.  Thom- 
burgh  v.  Hand,  7  Cal.  554. 

29.  The  declarations  of  a  vendor  of  personal  property,  afrer  the  sale,  not  good 
to  impeach  the  title  of  the  vendee.     Visher  v.  Webster,  S  Cal.  109. 

30.  Where,  in  an  action  to  recover  specific  personal  property,  plaintiff  relied 
exclusively  upon  his  possession  at  the  time  of  the  taking  by  defendant ;  and 
defendant  having  first  established  a  prima  facie  title  sufficient  to  destroy  the  pre- 
sumption of  title  in  plaintiff  arising  from  his  possession,  then  went  further,  and 
showed — ^plaintiff  excepting — that  plaintiff  obtained  the  property  by  proceedings 
under  a  void  judgment :  Held,  that  the  introduction  of  this  further  evidence  by 
defendant,  showing  the  invalidity  of  the  judgment,  was  of  no  advantage  to  him — 
as  he  had  already  rebutted  plaintiff's  case  based  solely  on  possession — and  hence 
that  it  did  not  prejudice  plamtiff,  and  is  no  ground  of  error.  LaforUaine  v.  Greene, 
17  Cal.  294. 

31.  DamageB. — In  actions  for  taking  and  detaining  personal  property,  no 
circumstances  of  aggravation  being  shown,  the  measure  of  damages  is  the  value  of 
the  property,  with  interest.    Dorsey  v.  Manlove,  14  Cal.  553. 

32.  In  an  action  against  a  Sheriff  for  wrongfully  seizing  and  selling  property, 
under  an  execution,  and  where  there  was  no  wantonness  or  oppression  on  the  part 
of  such  officer  in  the  seizure,  the  measure  of  damages  is  the  value  of  the  prop- 
erty at  the  time  it  was  seized,  and  legal  interest  on  such  amount  from  the  time  of 
seizure  up  to  the  time  of  the  rendition  of  the  verdict.  Phelps  v.  Owens,  11 
Cal.  22. 

33.  The  rule  is,  that  when  property  converted  has  a  fixed  value,  the  measure  of 
damages  is  that  value,  with  legal  interest  from  the  time  of  its  conversion ;  when 
the  value  is  fluctuating,  the  plaintiff  may  recover  the  highest  value  at  the  time  of 
its  conversion,  or  at  any  time  afterwards.  Douglass  v.  Vrajl,  9  Cal.  563 ;  Dorsey 
y.  Manlove,  14  Cal.  555. 

34.  Judgment. — In  an  action  to  recover  the  possession  of  personal  property, 
with  damages  for  its  detention,  the  judgment  may  be  for  more  than  the  value  as 
alleged  in  the  complaint,  if  it  be  within  the  ad  damnum  of  the  writ.  The  value 
of  the  property  is  only  one  predicate  of  the  recovery.  CoghiU  v.  Boring,  1 5  Cal. 
213. 

35.  In  an  action  of  replevin,  where  the  defendant  has  required  the  return  of 
the  property,  and  given  an  undertaking  for«ach  purpose,  a  judgment  for  plaintiff, 
in  order  to  hold  the  sureties  on  the  undertaking,  must  be  in  the  alternative,  as 
required  by  sections  one  hundred  and  four,  one  hundred  and  seventy-seven  and 
two  hundred  and  ten  of  the  Practice  Act.    Nickerson  v.  Chatterton,  7  Cal.  568. 

36.  A  defendant  in  replevin  who  recovers  judgment,  the  jury  failing  to  find  the 
value  of  the  property  to  exceed  two  hundred  dollars,  is,  nevertheless,  entitled  to 
his  costs,  where  the  plaintiff's  complaint  states  its  value  at  a  sum  exceeding  that 
amount.    Edgar  v.  Gray,  5  Cal.  267. 

37.  If  an  action  of  replevin  be  improperly  commenced,  the  party  bringing  it, 
having  obtained  the  benefit,  cannot  avoid  the  undertaking  he  ha£  given  by  plead- 
ing his  own  misfeasance.     Turner  v.  Billagram,  2  Cal.  522. 
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38.  Sheriff— defense  by,  how  pleaded.— In  an  action  of  replevin 
against  a  Sheriff,  he  must  justify  not  only  with  the  execution  but  with  the  judg- 
ment itself,  whenever  he  takes  property  which  is  in  the  possession  of  a  stranger  to 
the  writ ;  or  in  other  words,  whenever  the  stranger's  possession  is  such  as  would 
prevent  the  debtor  himself  from  iretaking  the  possession.  Knox  v.  Mdnhall,  Jan. 
1862. 

§  100.  Affidavit  and  its  requisites. 

Where  a  delivery  is  claimed,  an  aflSdavit  shall  be  made  by  the 
plaintiff,  or  by  some  one  in  his  behalf,  showing : 

1st.  That  the  plaintiff  is  the  owner  of  the  property  claimed, 
(particularly  describing  it)  or  is  lawfully  entitled  to  the  possession 
thereof; 

2d.  That  the  property  is  wrongfully  detained  by  the  defendant ; 

3d.  The  alleged  cause  of  the  detention  thereof,  according  to  his 
best  knowledge,  information  and  belief; 

4th.  That  the  same  has  not  been  taken  for  a  tax,  assessment  or 
fine,  pursuant  to  a  statute,  or  seized  under  an  execution,  or  an  atr 
tachment  against  the  property  of  the  plaintiff— or  if  so  seized,  that 
it  is  by  the  statute  exempt  jBrom  such  seizure  ;  and, 

5th.  The  actual  value  of  the  property. 

N.  Y.  Code,  \  207. 

§  101.  Requisition  to  Sheriff  to  take  and  deliver  the  property, 

[1854.]  The  plaintiff  or  his  attorney  may  thereupon,  by  an  in- 
dorsement in  writing  upon  the  affidavit,  require  the  Sheriff  of  the 
county  where  the  property  claimed  may  be  to  take  the  same  from 
the  defendant. 

N.  Y.  Code,  \  208. 

1 .  The  Sheriff  will,  however,  be  liable  to  the  owner,  who  has  his  legal  remedy 
ajpiinst  anv  one  for  the  taking,  unless  it  be  by  virtue  of  legal  process  against  him. 
Shades  V.  Patterson,  3  Cal.  469. 

§  102.  Security  on  the  part  of  the  plaintiff  and  justificatio7u 

[1854.]  Upon  a  receipt  of  the  affidavit  and  notice,  with  a 
written  undertaking,  executed  by  two  or  more  sufficient  sureties, 
approved  by  the  Sheriff,  to  the  effect  that  they  are  bound  to  the 
defendant  in  double  the  value  of  the  property,  as  stated  in  the  affi- 
davit, for  the  prosecution  of  the  action,  for  the  return  of  the  prop- 
erty to  the  defendant,  if  return  thereof  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may  from  any.  cause  be  recovered 
against  the  plaintiff,  the  Sheriff  shall  forthwith  take  the  property 

10 
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described  in  the  affidavit,  if  it  be  in  possession  of  the  defendant  or 
his  agent,  and  retain  it  in  his  custody.  He  shall  also,  without  de- 
lay, serve  on  the  defendant  a  copy  of  the  affidavit,  notice  and 
undertaking,  by  deUvering  the  same  to  him  peraonally,  if  he  can 
be  found,  or  to  his  agent,  from  whose  possession  the  property  is 
taken ;  or  if  neither  can  be  found,  by  leaving  them  at  the  usual 
place  of  abode  of  either,  with  some  person  of  suitable  age  and  dis- 
cretion ;  or  if  neither  have  any  known  place  of  abode,  by  putting 
them  in  the  nearest  post  office,  directed  to  the  defendant. 

N.  Y.  Code,  4  209. 

1 .  In  an  action  on  the  bond,  the  fact  that  defendant  brought  his  action  before  an 
incompetent  tribunal  is  no  defense,  and  the  plea  that  the  title  of  property  so  re- 
plevied is  in  him  is  bad.     McDermott  v.  Isbell,  4  Cal.  113. 

2.  Where  the  defendant,  in  a  replevin  suit,  failed  to  claim  the  return  of  tlie  prop- 
erty in  his  answer,  and  on  the  trial  the  jury  found  a  verdict  fot  the  defendant,  on 
which  the  Court  rendered  judgment  against  plaintiffs  for  costs,  which  was  paid  : 
Held,  that  the  payment  of  the  judgment,  as  taken,  was  a  complete  discharge  of 
plaintiffs'  sureties  on  the  undertaking.     Chambers  v.  Waters,  7  Cal.  390. 

3.  Where  a  replevin  bond  substantially  conforms  to  the  act,  and  no  variation  is 
pointed  out,  the  assignee  of  the  defendants  can  maintain  an  action  upon  it.  H7n- 
gate  v.  Brooks,  3  Cal.  112. 

4.  No  recovery  can  be  had  on  a  bond  purporting  to  be  a  joint  bond  of  the  prin- 
cipal and  sureties,  but  signed  by  the  latter  only.  City  of  Sacramento  v.  DwUap,  14 
Cal.  421. 

.5.  Otherwise,  as  to  undertakings  under  our  system.  They  are  original  and  in- 
dependent contracts  on  the  part  of  the  sureties,  and  do  not  require  the  signature  of 
the  principal.    Id. 

6.  Where  the  plaintiff,  in  replevin,  gives  the  statutory  undertaking,  and  takes 
possession  of  the  property  in  suit,  and  is  afterwards  nonsuited,  and  judgment 
entered  against  him  for  the  return  of  the  property  and  for  costs  :  ITeia,  that  his 
sureties  are  liable  fgr  damages  sustained  by  defendant  by  reason  of  a  failure  to  re- 
turn the  goods  ;  but  not  for  damages  for  the  ori^nal  taking  and  detention — the 
value  of  tlie  goods  not  having  been  found  by  the  jury.  Guiaca  v.  Atwood,  8  Cal. 
446. 

7.  T.  commenced  suit  against  J.  by  attachment ;  the  writ  was  levied  upon  cer- 
tain personal:  property  by  the  plaintiff,  H.,  as  Sheriff.  M.  J.,  wife  of  J.,  claimed 
the  property  as  a  sole  trslder,  and  brought  her  action  of  replevin  for  the  proi>erty, 
and  obtained  possession  of  the  same  by  the  delivery  of  an  undertaking,  as  required 
by  section  one  hundred  and  two  of  the  Code.  The  undertaking  was  executed  by 
defendants  R.  &  S.  The  replevin  suit  was  decided  February  5tn,  1855,  in  favor  of 
H.  T.  obtained  judgment  in  the  attachment  suit  against  J.,  November  30th,  1854. 
On  the  eighteenth  of  February,  1855,  execution  in  favor  of  other  creditors  of  J. 
coming  into  the  hands  of  H.,  as  Sheriff,  he  levied  them  on  the  same  property,  and 
subsequently  sold  the  property  and  paid  the  proceeds  into  Court.  H.  then  brought 
this  suit  against  the  sureties  in  the  replevin  l)ond :  Held,  tliat  the  lien  of  T.'s  at- 
tachment continued  after  the  replevy  of  the  goods  by  M.  J.  Hunt  v.  Robinson,  11 
Cal.  262. 

8.  The  possession  obtained  by  the  plaintiff  in  replevin  is  only  temporary.  It 
does  not  divest  the  title,  or  discharge  the  lien.    Id. 

9.  In  an  action  on  a  replevin  bond,  the  defendant's  liability  is  limited  to  the 
damage  sustained  by  a  failure  to  return  the  property.    Id. 

10.  When  the  same  property  came  into  the  hands  of  H.  as  Sheriff,  the  condition 
of  the  replevin  bond,  to  return  the  property,  was  fulfilled.    Id. 
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§  103.  Exception  to  sureties  and  proceedings  thereon,  or  on 
failure  to  except. 

The  defendant  may,  within  two  days  after  the  service  of  a  copy 
of  the  affidavit  and  undertaking,  give  notice  to  the  Sheriff  that  he 
excepts  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he 
shall  be  deemed  to  have  waived  all  objection  to  them.  When  the 
defendant  excepts,  the  sureties  shall  justify  on  notice  in  like  manner 
as  upon  bail  on  arrest ;  and  the  Sheriff  shall  be  responsible  for  the 
sufficiency  of  the  sureties  imtil  the  objection  to  them  is  either 
waived,  as  above  provided,  or  until  they  justify.  If  the  defendant 
except  to  the  sureties,  he  cannot  reclaim  the  property,  as  provided 
in  the  next  section. 

N.  y.  Code,  S  210. 

§  104.  Defendant,  when  entitled  to  redelivery. 

At  any  time  before  the  delivery  of  the  property  to  the  plaintiff, 
the  defendant  may,  if  he  do  not  except  to  the  sureties  of  the  plaint- 
iff, require  the  return  thereof,  upon  giving  to  the  Sheriff  a  written 
undertaking,  executed  by  two  or  more  sufficient  sureties,  to  the 
effect  that  they  are  bound  in  double  the  value  of  the  property, 
as  stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
the  plaintiff,  if  such  delivery  be  adjudged,  and  for  the  payment  to 
him  of  such  sum  as  may,  for  any  cause,  be  recovered  against  the 
defendant.  K  a  return  of  the  property  be  not  so  required  within 
five  days  after  the  taking  and  service  of  notice  to  the  defendant,  it 
shall  be  delivered  to  the  plaintiff,  except  as  provided  in  section  one 
hundred  and  nine. 

N.  Y.  Code,  §211. 

1.  This  bond  U  assignable  by  the  Sheriff.     Wingate  r.  Brooks,  3  Cal.  112. 

2.  In  an  action  on  this  bond,  it  most  be  alleeed  that  the  defendant  neither  rede- 
liTered  the  property,  nor  paid  the  value  thereof  as  recited  in  the  judgment.  Nick- 
enon  v.  Ckatterton,  7  Cal.  568 ;  Chambers  v.  WaterSy  Id.  390. 

3.  In  an  action  on  a  replevin  bond,  the  defendant's  liability  is  limited  to  the 
damages  sustained  by  a  fiulure  to  return  the  property.  Hunt  v.  Robinson,  11  Cal. 
262. 

4.  The  sureties  only  bind  themselves  to  make  good  any  judgment  that  plaintiff 
may  lawfully  obtain  a^nst  defendant.    Nickerson  v.  Chatterton,  7  Cal.  560. 

5.  The  liability  of  tiie  sureties  cannot  be  more  than  the  value  of  the  property 
fixed  by  the  judgment  in  the  original  suit.    Nickerson  v.  Chatterton,  7  Cal.  568. 


6.  In  an  action  against  the  sureties  on  replevin  bond,  it  is  necessary  to  allege 
the  property  was  delivered  to  the  narty  requirinfir  it.  and  f 
the  bond  was  given.    Id.  570. 


and  prove  that  the  property  was  delivered  to  the  party  requiring  it,  and  for  whom 


7.  A  replevin  bond  was  made  to  the  Sheriff  instead  of  the  party  to  be  protected 
by  it,  by  mistake,  and  then  corrected ;  this  did  not  invalidate  the  bond.  Turner  v. 
BiUagram,  2  Cal.  522. 
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§  105.  Justification  of  defendants  sureties, 

0 

The  defendant's  sureties,  upon  notice  to  the  phuntiff  of  not  less 
than  two  nor  more  than  five  days,  shall  justify  before  a  Judge  or 
County  Clerk,  in  the  same  manner  as  upon  bail  on  arrest ;  and 
upon  such  justification,  the  Sherifi"  shall  deliver  the  property  to  the 
defendant.  The  Sheriff  shall  be  responsible  for  the  defendant's 
sureties  until  they  justify,  or  until  the  justification  is  completed  or 
expressly  waived,  and  may  retain  the  property  until  that  time ;  but 
if  they,  or  others  in  their  place,  fail  to  justify  at  the  time  and  place 
appointed,  he  shall  deliver  the  property  to  the  plaintiff. 

N.  Y.  Code,  §  202. 

1.  In  proceedings  of  claim  and  delivery,  if  the  defendant  elect  to  hold  the  prop- 
erty, the  officer  is  still  to  retain  it  until  the  sureties  jastify,  unless,  indeed,  he  is 
willing  himself  to  take  the  risk  of  such  justification.  The  effect  of  a  demand  of 
the  property  hy  the  defendant  is  not  to  entitle  the  defendant  to  have  the  property 
delivered  to  him,  but  to  prevent  a  delivery  of  the  property  to  the  plaintiff.  If  the 
defendant  would  have  the  property  himself,  he  must  proceed  to  have  his  sureties 
justify  in  the  manner  provided  in  section  two  hundred  and  twelve  of  the  Code. 
The  time  within  which  the  defendant  is  to  proceed  to  have  his  sureties  justify  is 
not  limited.  It  is  enough  for  plaintiff  that  the  property  is  to  be  retained  by  the 
officer  until  such  justification  takes  place,  unless  tne  officer  chooses  to  make  him- 
self personally  responsible  that  the  sureties  shall  justify.  Graham  v.  Wells,  18 
How.  377. 

2.  Where,  in  an  undertaking  given  in  proceedings  of  claim  and  delivery,  there 
were  five  sureties,  and  only  three  justified,  and  the  aggregate  amount  of  their  jus- 
tification was  less  than  double  the  sum  specified  in  the  undertaking :  Heldf  insuffi- 
cient.   Id. 

§  106.   Qualification  and  Jtistification  of  sureties. 

The  qualification  of  sureties  and  their  justification  shall  be  such 
as  are  prescribed  by  this  Act  in  respect  to  bail  upon  an  order  of 
arrest. 

N.  Y.  Code,  §  213. 

§  107.  Property,  how  taken  when  concealed  in  building  or  in- 
closure. 

If  the  property,  or  any  part  thereof,  be  concealed  in  a  building 
or  inclosure,  the  Sheriff  shall  publicly  demand  its  delivery ;  if  it  be 
not  delivered,  he  shall  cause  the  building  or  inclosure  to  be  broken 
open,  and  take  the  property  into  his  possession ;  and  if  necessary, 
he  may  call  to  his  aid  the  power  of  his  county. 

N.  Y.  Code,  §  214. 

§  108.  Property,  how  kept. 

When  the  Sheriff  shall  have  taken  property,  as  in  this  chapter 
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provided,  he  shall  keep  it  in  a  secure  place,  and  deliver  it  to  the 
party  entitled  thereto,  upon  receiving  his  lawful  fees  for  taking,  and 
his  necessary  expenses  for  keeping  the  same. 

N.  Y.  Code,  §  215. 

1 .  The  property,  a  delivery  of  which  was  required,  consisted  of  a  cargo  of  coal, 
in  a  schooner  lying  at  a  wharf  in  an  Insecure  place.  The  Sheriff  served  the  papers 
on  the  defendant  in  possession,  hut  left  the  coal  there,  where  the  vessel  was  after- 
wards sunk  by  a  storm :  Held,  that  the  Sheriff  was  liable  to  the  owner  therefor. 
Moore  v.  WegterveUf  1  Bosw.  357. 

2.  Of  the  liability  of  the  Sheriff  for  the  safe  keeping  of  the  property  in  his  cus- 
tody.   Moore  v.  Westervelt,  21  N.  Y.  (7  Smith)  103. 

§  109.   Claim  of  property  by  third  person. 

If  the  property  taken  be  claimed  by  any  other  person  than  the 
defendant  or  his  agent,  and  such  person  make  affidavit  of  his  title 
thereto,  or  right  to  the  possession  thereof,  stating  the  grounds  of 
such  title  or  right,  and  serve  the  same  upon  the  Sheriff,  the  Sheriff 
shall  not  be  bound  to  keep  the  property,  or  deliver  it  to  the  plaint- 
iff, unless  the  plaintiff,  on  demand  of  him  or  his  agent,  indemnify 
the  Sheriff  against  such  claim,  by  an  undertaking,  by  two  sufficient 
sureties,  accompanied  by  their  affidavits,  that  they  are  each  worth 
double  the  value  of  the  property  as  specified  in  the  affidavit  of  the 
plaintiff,  over  and  above  their  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution,  and  are  freeholders  or  house- 
holders in  the  county  ;  and  no  claim  to  such  property  by  any  other 
person  than  the  defendant  or  his  agent  shall  be  valid  against  the 
Sheriff,  unless  so  made. 

N.  Y.  Code,  S  216. 

§  110.  Notice  and  affidavit j  when  a/nd  where  to  he  filed. 

[1854.]  The  Sheriff  shall  file  the  notice,  undertaking  and  affi- 
davit, with  his  proceedings  thereon,  with  the  Clerk  of  the  Court  in 
which  tiie  action  is  pending,  within  twenty  days  after  taking  the 
property  mentioned  tiierem. 

N.  Y.  Code,  S  217. 


Chapter  IH. — Injunction, 

Sjsc.  111.  Injwnction^  what  is  and  who  may  grant  it. 

112.  When  it  may  be  granted. 

113.  At  what  time  it  may  be  granted^  and  what  is  rehired 

to  obtain  it» 
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114.  Injunction  after  answer. 

115.  Security  ujxm  injunction.  DamoffeSy  haw  ascertained. 

116.  Order  to  show  cause  why  injunction  should  7wt  be 

granted. 

117.  Injunction  to  suspend  business  of  a  corporation; 

how  and  by  whom  granted. 

118.  Motion  to  vacate  or  modify  injunction. 

119.  When  to  be  vacated  or  modified. 

§  111.  Injunction^  what  is  and  who  may  grant  it. 

An  injunction  is  a  writ  or  order  requiring  a  person  to  refrain 
from  a  particular  act.  The  order  or  writ  may  be  granted  by  the 
Court  in  which  the  action  is  brought,  or  by  a  Judge  thereof,  or  by 
a  County  Judge ;  and  when  made  by  a  Judge  may  be  enforced  as 
the  order  of  the  Court. 

N.  Y.  Code,  §  218. 

1 .  Writ,  form  of. — ^No  particular  form  is  necessaty  for  a  writ  of  injunction. 
The  substantial  thing  is  an  authentic  notification  to  the  defendants  of  the  mandate 
of  the  Judge,  which  they  must  then,  at  their  peril,  obey.  Summers  v.  Farishf  10 
Cal.  347. 

2.  By  whom  it  may  be  issued. — There  is  no  prohibition  in  the  Consti- 
tution to  this  grant  of  authority  to  tiie  County  Judge,  and  the  implication  is 
decidedly  in  favor  of  its  exercise.     Thompson  v.  WiUtams,  6  Cal.  88. 

3.  The  grant  of  authority  to  the  County  Judge,  to  award  injunctions  in  cases 
brought  in  the  District  Court,  is  a  mere  power  to  issue  mesne  process  auxiliary  to 
the  proper  jurisdiction  of  the  District  Court,  and  is^ot  trenching  upon  it.     la. 

4.  The  granting  an  injunction  by  a  County  Judge  on  a  bill  filed  in  the  District 
Court  is  auxiliary  to  the  action  of*  that  Court,  and  has  the  same  force  and  efiect, 
for  all  intents  and  purposes,  as  if  it  were  the  direct  act  of  the  latter.  Crandall  v. 
Woods,  6  Cal.  449. 

5.  A  County  Jud^,  in  granting  an  injunction  upon  a  bill  filed  in  the  District 
Court,  acts  as  an  injunction  master,  and  is  exercismg  a  power  auxiliary  to  the 
jurisdiction  of  the  District  Court.  The  effect  of  such  an  order  is  the  same  as  if 
made  by  the  District  Court,  and  the  injunction  is  subject  to  be  controlled,  n^odified 
or  dissolved  by  the  District  Judge,  the  same  as  if  issued  by  his  order  in  the  first 
instance,     Borland  y.  Thornton,  12  Cal.  440. 

6.  Granting  and  continuing  injunctions  rests  very  much  in  the  sound  discretion 
of  the  Court,  to  be  governed  by  the  nature  of  the  case.  Hicks  v.  Michael,  15 
Cal.  107. 

7.  The  Court  below  may,  on  proper  showing,  revive  an  injunction  once  dis- 
solved, or  grant  an  injunction  previously  denied,  and  this  is  the  extent  of  its  power 
when  the  matter  has  been  once  disposed  of.    Id. 

8.  An  injunction  operates  to  restrain  not  only  the  party  enjoined,  but  other 
Courts,  on  the  ground  of  judicial  comity.    Engels  v.  Lubeck,  4  Cal.  31. 

9.  Abuse  of  the  writ  of  injunction  should  be  guarded  against.  />  Witt  v. 
Haj/s,  2  Cal.  463. 

10.  An  injunction  is  never  retroactive.  It  can  never  make  an  act  unlawful,  or 
a  disobedience  to  its  provisions,  which  was  done  before  the  injunction  was  granted. 
To  convict  of  a  contempt,  it  must  satisfactorily  appear  either  that  the  defendants, 
through  themselves  or  their  agents,  have,  smce  knowledge  of  the  injunction, 
authorized  the  act  prohibited  by  it  to  be  done,  or  omitted  to  interfere  to  prevent  a 
subsequent  violation  by  a  party  who  stood  to  them  in  the  mere  relation  of  an 
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aeent  or  subordinate,  whose  movements  they  could  legally  control.     People  v. 
Iremumt  and  Albany  R.  R.  Co.,  11  Abb.  171. 

11.  By  whom  it  may  not  be  issued.— One  District  Court  cannot, 
by  injunction,  restrain  the  execution  of  the  orders  or  decrees  of  another  Court  of 
co-oidinate  jurisdiction.  Rickett  v.  Johnson,  8  Cal.  34;  Revalk  v.  Kraemery  8 
Id.  66 ;  Chipman  v.  Hibbard,  8  Id.  268 ;  Pkelan  v.  Smith,  Id.  520. 

12.  Distnct  Courts  have  no  power  to  restrain  the  execution  of  the  judgments  or 
orders  of  Courts  of  co-ordinate  jurisdiction.     Gorham  v.  Toomey,  9  Cal.  77. 

13.  All  proceedings  to  enjoin  judgments  must  issue  from  the  Court  having  the 
control  of  such  judgments.    Id. 

14.  Courts  have  no  power  to  interfere  with  the  judgments  and  decrees  of  other 
Courts  of  concurrent  jurisdiction.    Anthony  v.  Dunlap,  8  Cal.  26. 

15.  The  only  case  m  which  it  will  be  allowed  is  where  the  Court  in  which  the 
action  is  pending  is  unable,  by  reason  of  its  jurisdiction,  to  afibrd  the  relief 
sought,    id. 

16.  The  only  exception  to  the  rule  is  where  the  Court  in  which  the  action  or 
proceeding  is  pending  is  unable,  by  reason  of  its  jurisdiction,  to  afford  the  relief 
sought.  Where  several  fraudulent  judgments  are  confessed  in  several  Courts,  it 
would  not  be  necessary  for  a  creditor  to  bring  a  different  suit  in  each  different 
Court.     Uhl/elder  v.  Levy,  9  Cal.  607. 

17.  So,  where  the  provisions  of  the  Code  require  the  action  to  be  tried  in  a  par- 
ticular county,  there  would  be  an  exception,  as  the  positive  provision  of  the  statute 
must  be  carried  out.    Id. 

18.  The  rule  that  one  Court  should  not  restrain  the  proceedings  of  another  of 
co-ordinate  jurisdiction,  does  not  apply  to  prevent  a  plamtifi^  from  seeking  in  one 
action  to  restrain  the  detendants  from  prosecuting  several  actions  relating  to  the 
same  subject  matter,  some  of  which  actions  arc  pending  in  other  Courts.  All 
may  be  restrained  in  one  action  brought  in  either  Court.  N.  Y.  and  New  Haven 
R/R.  Co.  V.  Schuyler,  7  Abb.  239. 

19.  The  Supreme  Court  has  no  power  to  grant  an  injunction  pending  an  appeal. 
Hicia  v.  Michael,  15  Cal.  107. 

20.  A  State  Court  cannot  enjoin  the  proceedings  of  a  Federal  Court.  Phelan 
T.  Smith,  8  Cal.  520. 

21.  Generally. — There  is  no  occasion  that  the  plaintiff  should  first  establish 
his  title  at  law  l)efore  he  can  obtain  the  injunction,  when  the  averment  of  his  right 
in  the  complaint  is  admitted  by  demurrer.  Tuolumne  Water  Co.  v.  Chapman,  8 
Cal.  392. 

22.  Query:  whether  a  tax-payer  can  interfere  by  injunction  to  restrain  the  per- 
formance of  a  ministerial  duty  cast  upon  public  officers  by  law,  merely  upon  the 
ground  that  the  effect,  at  some  future  time,  if  certain  other  things  be  done,  might 
be  to  subject  his  property  to  taxation?  Patiison  v.  Board  of  Supervisors  of  Yuba 
County,  13  Cal.  175. 

23.  Whether  equity  will  enforce  the  specific  performance  of  a  contract  depends 
not  up(fn  the  character  of  the  property  involved,  as  whether  it  be  real  or  personal, 
but  upon  the  inadequate  remedy  afforded  by  a  recovery  of  damages  in  an  action 
at  Uw.     Duffv.  Fisher,  15  Cal.  375. 

24.  The  granting  and  continuing  of  injunctions  in  cases  of  alleged  trespasses  on 
land  claimed  by  plaintiff^,  where  tlie  injury  is  likely  to  be  irreparable,  are  to  some 
extent  matters  of  discretion,  and  this  discretion  should  always  be  exercised  in 
&vor  of  the  party  most  liable  to  be  injured.     Hicks  v.  Compton,  18  Cal.  206. 

25.  To  authorize  the  interposition  of  a  Court  of  Chancery  to  enjoin  a  judgment 
at  law,  on  the  ground  of  newly  discovered  facts,  the  proceeding  must  be  taken  by 
the  defendant  in  the  judgment  at  law.     Mulfordv.  Cohn,  18  Cal.  42. 

26.  An  action  on  the  case  will  not  lie  for  improperly  suing  out  an  injunction, 
unless  it  is  charged  in  the  declaration  as  an  abuse  of  the  process  of  Court  through 
malice,  and  without  probable  cause.    Robinson  v.  Kellum,  6  Cal.  399. 

27.  If  the  act  complained  of  is  destitute  of  these  elements,  the  remedy  of  the 
injured  party  is  on  the  injunction  bond.    Id. 
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§  112.    When  it  may  he  granted. 

An  injunction  may  be  granted  in  the  following  cases : 

Ist.  When  it  shall  appear  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  rehef,  or  any  part  thereof, 
consists  in  restraining  ihe  commission  or  contiuance  of  the  act  com- 
plained of,  either  for  a  limited  period  or  perpetually. 

2d.  When  it  shall  appear  by  the  complaint  or  affidavit  that  the 
commission  or  continuance  of  some  act  during  the  litigation  would 
produce  great  or  irreparable  injury  to  the  plaintiff. 

3d.  When  it  shall  appear  during  the  litigation  that  the  defendant 
is  doing,  or  threatens,  or  is  about  to  do,  or  is  procuring  or  suffering 
to  be  done,  some  act  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual. 

N.  Y.  Code,  §  219. 

IBTJUBrCTIOBr,  WHEN  IT  WILL  BE  GRANTED. 

1 .  First  subdiyiflion. — That  portion  of  an  act  prcscnbing  that  no  injunc- 
tion shall  be  issued  against  the  Commissioners  a])pointed  for  the  sale  of  the  State 
interest  within  the  water  line  is  invalid.     Guy  v.  Jiermance,  5  Cal.  73. 

2.  The  right  of  a  part^*  to  enjoin  a  sale  of  his  property  for  another's  debt  is  not 
denied,  and  is  supported  by  several  decisions  of  the  Supreme  Court.  Hickman  v. 
O'Neal,  10  Cal.  294;  Ford\.  Rigby,  Id.  449. 

3.  Defendant,  as  Coroner  and  acting  Sheriff,  levied  on  and  advertised  for  sale 
all  the  right,  title  and  interest  of  T.  in  certain  horses  and  cattle  in  the  hands  of  a 
receiver  api)ointcd  in  a  suit  between  J.  and  T.,  as  partners  :  Held^  that  the  plaint- 
iff was  not  entitled  to  an  injunction  restraining  the  sale,  unless  the  injury  would 
be  irreparable,  and  this  must  appear  by  a  clear  showing  of  plaintiff's  right  to  the 
property  and  defendant's  insolvency.     More  v.  Orrf,  1 5  Cal.  206. 

4.  A  ferry  owner,  prevented  from  obtaining  a  renewal  of  his  license,  either  by 
the  incompetency  or  refusal  of  the  Supervisors  to  act  in  the  premises,  has  a  right 
to  an  injunction  to  restrain  another  party  from  running  a  ferry  under  an  illegal 
license  granted  by  the  County  Judge,  witfiin  a  mile  of  the  first'e^tablished  ferry. 
Chard  V.  Stone,  7  Cal.  117. 

5.  Where  premises  containing  deposits  of  gold  are  held  under  a  patent  fi^pm  the 
Unitetl  States,  an  injunction  lies  to  prevent  miners  from  excavating  ditches,  dig- 
ging up  the  soil,  and  flooding  a  portion  of  the  premises,  for  the  piirjwse  of  ex- 
tracting the  gold.  Boggs  v.  Merced  Mining  Co.,  14  Cal.  379 ;  IJenakuc  v.  Clark, 
1  Cal.  464. 

6.  A  bill  in  e^iuitjr  will  lie  to  restrain  a  sale  of  property  for  illegal  taxes,  since  a 
tax  deed  is  made  prima  facie  evidence  of  title.  Palmer  v.  Baling,  8  Cal.  388,  and 
Fremont  v.  Baling,  1 1  Cal.  387,  overruling  Denio  v.  Hays,  2  Cal.  463,  and  Robin- 
son v.  Gaar,  6  Cal.  275. 

7.  Where  the  petition  set  forth  a  loase  and  contract  to  pay  in  kind,  a  refusal  to 
pay  rent,  and  an  allegation  of  removing  the  crop  with  intent  to  defraud  the  plaint- 
iff of  his  rent,  and  a  prayer  for  an  injunction  :  HeJd^  that  the  injunction  could  not 
issue,  unless  plaintiff  averred  the  insolvency  of  defendant,  and  an  inability  to  make 
the  rent  on  attachment  or  execution.     Gregory  v.  Hay,  3  Cal.  334. 

8.  A  Sheriff  may  be  enjoined  from  selling  real  property  belonging  to  the  wife, 
under  an  execution  against  the  husband.  Alvfrson  v.  Jones  and  Bogaraus,  10  Cal.  9. 

9.  Such  a  sale  would  be  a  cloud  upon  the  wife's  title  to  the  property,  as  the  deed 
of  tlie  Slierilf  would  convey  to  the  purchaser  a  prima  facie  title,  which  she  would 
have  to  overcome  by  proof.    Id. 
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10.  In  our  ConrtB  the  rules  and  principles  of  equity  practice  remain  unaltered, 
and  the  writ  of  injunction  can  only  l)e  issued  where  the  case  is  one  of  equity  juris- 
diction.    Afintum  v.  HaySy  2  Cal.  590. 

11.  The  jurisdiction  of  a  Court  to  enjoin  a  sale  of  real  estate  is  coextensive  with 
its  jurisdiction  to  set  aside,  and  order  to  be  canceled,  a  deed  of  such  property.  It 
is  not  necessary  for  its  assertion  in  the  latter  case  that  the  deed  should  be  opera- 
tive, if  sufFcrei  to  remain  uncanceled,  to  pass  the  title,  or  that  the  defense  to  the 
deed  should  rest  in  extrinsic  evidence,  liable  to  loss,  or  be  available  only  in  equity. 
It  is  sufficient  to  call  into  exercise  the  jurisdiction  of  the  Court,  that  the  deed  casts 
a  cloud  over  the  title  of  the  plaintiff.  As  in  such  case  the  Court  will  remove  the 
cloud,  by  directing  the  cancellation  of  the  deed,  so  it  will  interfere  to  prevent  a 
sale  from  which  a  conveyance  creating  such  a  cloud  must  result.  Pixley  v.  Hxig- 
gins,  15  Cal.  127. 

12.  L.  conveys  real  property  by  deed  to  the  wife  of  M.  for  $4,000,  which  sum  is 
recited  in  the  deed  as  the  consideration.  Subsequently  M.  and  wife  convey,  by 
their  joint  deed,  the  property  to  plaintiff,  for  the  consideration  recited  therein  of 
$9,500.  This  deed  was  acknowledged  by  both  husband  and  wife,  and  of  the  ac- 
knowledgment two  certificates  were  indorsed  bv  the  Notary,  both  of  which  were 
sufficient  in  form  as  to  the  acknowledgment  of  tne  husband,  but  only  one  of  them 
was  sufficient  as  to  the  acknowledgment  of  the  wife  :  the  other  was  defective.  The 
deed  was  recorded  with  the  defective  certificate,  the  other  being  omitted.  Later 
still,  defendants,  H.  &  H.  recovered  judgment  against  M.,  which  was  duly  dock- 
eted, and  became,  from  the  time  of  its  docketing,  a  Uen  on  his  propertv  in  the 
county  in  which  was  situated  the  property  embraced  in  the  deed  from  li.  to  M. 
and  wife.  Upon  this  judgment  execution  was  issued,  placed  in  the  hands  of  the 
Sheriff,  who  levied  it  on  the  propertv  in  said  deed,  and  advertised  for  sale  all  the 
rifcht,  title  and  interest  which  M.  had  therein  at  the  time  said  judgment  became  a 
lien,  etc.  Plaintiff  files  his  bill  to  enjoin  this  sale  :  Udd^  that  an  injunction  lies ; 
that  the  property  acquired  under  the  deed  from  L.  to  the  wife  of  M.  became  com- 
munity property,  and  as  such  was  subject  to  the  absolute  disposition  of  the  hus- 
band, and  passed  in  fall  title  to  plaintiff  under  the  deed  to  him.    Id. 

13.  The  true  test  by  which  the  question  whether  a  deed  would  cast  a  cloud  upon 
the  title  of  the  plaintiff  may  be  determined  is  this :  Would  the  owner  of  the  prop- 
erty, in  an  action  of  ejectment  brought  by  the  adverse  party,  founded  upon  the 
deed,  be  required  to  offer  evidence  to  defeat  a  recovery  1  If  such  proof  would  be 
necessary,  the  cloud  would  exist ;  otherwise,  not.    Id. 

14.  A  complaint  alleging  that  plaintiffs  had,  for  a  long  time,  conveyed  water 
from  a  stream,  for  mining  purposes,  by  means  of  a  ditch,  and  had  thus  acquired  a 
prior  right  to  the  enjojment  and  use  of  the  water,  and  were  in  the  peaceable  pos- 
session thereof  when  defendants  wrongfully  diverted  the  same,  and  deprived 
plaintifis  thereof,  and  were  continuing  so  to  do,  is  sufficient  to  maintain  a  prayer 
for  an  injunction.     Tuolumne  Water  Co.  v.  Chapman^  8  Cal.  392. 

15.  No  equitable  remedy  can  be  had  for  a  mere  past  diversion  of  a  water-course ; 
but  when  the  injury  is  continuing,  relief  may  appropriately  be  sought  in  equity.  Id, 

16.  yriien  a  party  has  given  a  promissory  note,  and  the  payee  assigns  the  note, 
without  recourse,  after  maturity,  and  suit  is  brought  upon  the  note  by  the  assignee, 
the  maker  then  files  his  bill  against  the  assignor  and  assignee,  alleging  fraud  in 
obtaining  the  note,  and  praying  for  an  injunction,  and  that  the  note  be  canceled : 
Htldj  that  the  case  was  a  proper  one  for  equitable  relief,  and  the  maker  had  the 
right  to  have  the  note  canceled,  so  as  to  prevent  future  litigation.  Domingo  v.  Get' 
man,  9  Cal.  97. 

17.  Where  one  has  an  outstanding  deed  which  improperly  clouds  the  title  of  the 
true  owner,  on  the  application  of  tne  latter,  chancery  will  order  such  deed  to  be 
canceled  and  annulled.  Shattuck  v.  Canon,  2  Cal.  589. 

18.  So  chancery,  on  like  application,  will  interfere  and  prevent  a  sale,  and  the 
consequent  execution  of  an  improper  deed.  Id. 

19.  The  rigtit  of  homestead  having  once  attached,  and  not  having  been  alienated, 
a  deed  from  the  Sheriff,  under  an  execution  against  the  husband,  would  be  a  cloud 
upon  the  title,  and  prevent  the  free  alienation  of  the  property  by  the  husband  and 
wife.  />unn  v.  Tozer,  10  Cal.  347. 

20.  Where  husband  and  wife  execute  a  conveyance  of  their  homestead,  which 
the  husl>and  delivers  to  the  purchaser  before  the  purchase  money  therefor  is  paid, 
which  is  afterward  fraudulently  attached,  in  a  suit  brought  by  the  real  though  not 
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ostensible  parchaser,  against  the  hosband  alone  :  Hddf  that  equity  will  compel  a 
cancellation  of  the  deed  so  obtained.    Still  y.  Saunders,  8  Cal.  281. 

21.  A.  leased  fnrniture  to  B. ;  during:  the  lease,  F.  bought  the  furniture  of  A., 
B.  remaining  in  possession  and  acknowledging  F.'s  title.  J.,  Sheriff,  having  an 
execution  in  favor  of  R.  and  against  A.,  levied  on  the  furniture  as  the  property  of 
A.  F.  thereupon  filed  his  bill  to  enjoin  the  sale :  Heldf  that  the  remedy  by  in- 
junction is  proper,  as  it  is  the  only  speedy,  adequate  and  unembarrassed  remedy 
the  lessor  has  to  vindicate  his  rights.    Ford  v.  Rigby  and  Irwin,  10  Cal.  449. 

22.  The  vendor  of  city  lots  required  from  the  purchaser  a  covenant  against  the 
erection  of  any  livery  stable,  etc.,  on  the  premises  sold,  and  on  his  own  part  cove- 
nanted that  no  more  than  two  houses  should  be  erected  on  the  residue  of  the  land 
owned  by  him :  Held,  that  the  purchaser  was  entitled  to  an  injunction  restraining 
the  vendor  from  erecting  a  livery  stable  on  the  residue.  Schenck  v.  Campbell,  11 
Abbott's  Pr.  292. 

23.  In  such  a  covenant,  the  word  "  house  **  may  be  understood  as  meaning 
"dwelling  house."  Id. 

24.  A  clear  violation  of  law,  or  a  clear  misuse  or  abuse  of  its  corporate  powers, 
by  a  municipal  corporation,  is  an  appropriate  ground  for  an  injunction,  especially 
where  the  threatened  act — the  granting  of  ferry  leases — is  one  of  serious  conse- 

auences  to  the  public ;  would  confer  rights  of  property  to  last  for  years ;  and  would 
lus  present  embarrassments  in  the  way  of  their  subsequently  bemg  set  aside.  In 
such  a  case,  the  preventive  remedy  is  not  only  lawful,  but  the  safest  and  best  which 
can  be  adopted.    People  v.  Mayor,  ^c,  of  N\  York,  32  Barb.  102. 

25.  A  railroad  company  may  be  compelled  to  continue  their  business  by  an  in- 
junction forbidding  them  to  discontinue  it.    People  v.  Albany  and  Vermont  nailroad 

Co.,  II  Abbott's  Pr.  136. 

26.  Such  an  injunction  may  be  granted  at  the  suit  of  the  people,  if  it  is  not 
shown  that  the  discontinuance  is  necessary  to  avoid  pecuniary  loss.  Id. 

27.  In  an  action  by  a  stockholder  to  set  aside  a  sale  of  the  entire  property  of  the 
corporation,  an  injunction  should  be  granted,  and  a  receiver  should  be  appointed. 
AbboU  V.  The  Hard  Rubber  Co.,  11  Abb.  204. 

28.  After  the  mortgage  debt  was  over  due,  the  mortgagor  sent  the  mortgagee  a 
draft  for  a  part  of  the  debt,  saying  he  might  use  the  draft  if  he  would  extend  the 
time  of  payment  of  the  residue  for  one  year :  UeUl,  that  tlie  mortgagee  having  ac- 
cepted tne  money  but  refused  to  be  bound  by  the  condition,  the  mortgagor  might 
maintain  an  action  to  restrain  foreclosure  of  the  mortgage.  He  was  not  to  be  re- 
stricted to  an  action  for  damages.     Grinnan  v.  Piatt,  31  Barb.  328. 

29.  Where  a  nuisance  occasions  or  is  likely  to  occasion  a  special  injur}'  to  an 
individual,  which  cannot  be  compensated  in  aamages,  it  may  be  enjoined,  at  the 
suit  of  such  individual.    Milhan  v.  Sharp,  7  Abb.  220. 

30.  Second  Subdivision. — Where  premises  containing  deposits  of  gold 
are  held  under  a  patent  from  the  United  States,  an  injunction  lies  to  prevent 
miners  from  excavating  ditches,  digging  up  the  soil,  and  flooding  a  portion  of  the 
premises,  for  the  purpose  of  extracting  the  gold.  Henshaw  v.  Clark  and  one 
hundred  and  three  Chinamen,  14  Cal.  460. 

31.  An  injunction  will  not  lie  to  restrain  the  collection  of  taxes  due  on  property, 
unless  it  be  shown  that  the  injury  resulting  from  the  collection,  to  the  owner, 
would  be  irreparable.  An  averment  of  this  character  must  appear  in  the  bill,  and 
if  denied,  it  must  be  sustained  at  the  hearing.     Ritter  v.  Patch,  12  Cal.  298. 

32.  In  a  complaint  in  ejectment  parties  may  seek,  in  addition  to  a  recovery  of 
the  premises,  an  injunction  restraining  the  commission  of  trespass  in  the  nature  of 
waste,  pending  the  action ;  but  the  grounds  of  equity  interposition  should  be  stated 
subsequently  to,  and  distinct  from,  those  upon  which  the  judgment  at  law  is 
sought.     Aatoma  Water  and  Mining  Co.  v.  Ctarkin,  14  Cal.  544. 

33.  In  cases  of  waste,  if  anything  is  about  to  be  abstracted  from  the  land  which 
cannot  be  restored  in  specie,  it  is  no  objection  to  the  injunction  that  the  party 
making  it  may  possibly  recover  what  others  may  deem  an  equivalent  in  money. 
Hicks  V.  Mic/tael,  15  Cal.  107. 

34.  Against  the  cutting  of  timber  the  owner  of  real  property  is  entitled  to  the 
preventive  remedy  of  injunction.  Whilst  the  timber  is  growing,  it  is  part  of  the 
realty,  and  its  destruction  constitutes  that  kind  of  waste,  the  commission  of  which 
a  Court  of  equity  will,  upon  petition,  restrain.    When  once  cut,  the  cluuracter  of 
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the  property  is  changed ;  it  has  ceased  to  be  a  part  of  the  realty,  and  has  become 
penonalt  v%  but  its  title  is  not  changed.  It  belongs  to  the  owner  of  the  land  as 
much  afterwards  as  previooslj,  and  he  may  pursue  it  into  whosesoever  hands  it  goes, 
and  is  entitled  to  all  the  remedies  for  its  recovery  which  the  law  affords  for  the  re- 
covery of  any  other  personal  property  wrongfully  taken  or  detained  from  its 
owner.  And  if  he  cannot  cite  the  property  to  enforce  its  specific  return,  he  may 
waive  the  wrong  committed  in  its  removal  and  use,  and  sue  for  the  value  as  upon 
an  implied  contract  of  sale.    HcJUck  v.  Mixers  16  Cal.  574. 

35.  A  writ  of  injunction  will  lie,  to  restrain  trespass  in  entering  upon  a  mining 
claim  and  removing  auriferous  quartz  from  it,  where  the  injury  threatens  to  be 
continuous  and  irreparable.  It  comports  more  with  justice  to  both  parties  to 
restrain  the  trespass  than  to  leave  the  plaintiff  to  his  remedy  at  law.  Merced  Min- 
ing Co.  v.  Fremonty  7  Cal.  317. 

36.  The  removal  of  gold  from  a  mine  is  emphatically  taking  away  the  entire 
substance  of  the  estate,  and  comes  within  that  cuiss  of  trespass  in  which  injunc- 
tions are  now  universally  granted.    Id, 

37.  An  injunction  will  not  be  granted  in  aid  of  an  action  of  trespass,  unless  it 
appear  that  the  injury  will  be  irreparable  and  cannot  be  compensated  in  damages. 
WaJdnm  v.  MaTsk,  5  Cal.  U9, 

38.  An  injunction  ought  not  to  be  granted,  unless  equitable  circumstances,  be- 
yond the  mere  allegation  of  irreparable  injury,  be  shown — as  insolvency,  impedi- 
menta to  a  judgment  at  law,  or  to  adequate  legal  relief,  or  a  threatened  destruction 
of  the  property,  or  the  like.    Burnett  v.  WhitesideJSy  13  Cal.  156. 

39.  Where  the  plaintiff  pretends  no  title  to  the  soil,  but  only  to  a  franchise,  sale 
of  the  realty  can  work  no  irreparable  damage,  or  throw  a  cloud  on  his  title.  De 
Witt  V.  Hays,  2  Cal.  463. 

40.  Where  a  bill  avers  that  the  plaintiffs  are  the  owners  and  in  possession  of  a 
tract  of  land ;  that  defendants  are  insolvent  and  threaten  to,  and  will,  enter  upon 
said  land,  and  by  excavations,  embankments,  and  diverting  valuable  springs  and 
streams  thereon,  despoil  it  of  the  substance  of  the  inheritance,  and  create  a  cloud 
upon  plaintiff's  title,  injunction  lies.  Bensley  v.  The  Mountain  Lake  Water  Co., 
13  Cal.  306. 

41 .  Plaintiff  takes  up  two  hundred  and  twelve  acres  of  land  under  the  Posses- 
sory Act  of  this  State,  incloses  it,  and  plants  it  with  fruit  and  ornamental  trees 
and  shrubbery.  Defendants  enter  upon  a  portion  of  the  tract  for  mining  purposes, 
dig  up  and  destroy  the  trees  and  shrubbery,  and  threaten  to  continue  such  tres- 
passes— claiming  the  right  so  to  do  by  paying  to  plaintiff  the  money  value  of  the 
trees,  etc.  Plaintiff  sued  for  damages  for  the  trespasses  committed,  and  asks  a 
perpetual  injunction  against  future  trespasses — ^verdict:  "We  the  jury  award  the 
plaintiff  forty-two  dollars  damages."  Judgment  accordingly — the  Court  refusing 
to  perpetuate  the  injunction.  Plaintiff  had  recovered  a  similar  verdict  in  a  previous 
suit :  Held,  that  the  verdict  is  conclusive  of  the  rights  of  the  parties,  and  that  per- 
petoal  injunction  against  the  trespasses  should  issue ;  that  the  nature  of  the  prop- 
erty destroyed,  and  threatened  to  be  destroyed,  is  such  that  the  injury  is  irreparable ; 
that  plaintiff  is  not  bound  to  take  the  mere  money  value  of  the  trees,  as  they  may 
possess  a  peculiar  value  to  him.     Dauhenspeck  v.  Grear,  18  Cal.  443. 

42.  It  is  only  where  a  threatened  illegal  or  unconstitutional  act  of  a  municipal 
corporation — e.  g.,  unlawfully  filling  up  plaintiff's  lots  ;  or  levying  an  illegal  tax 
or  assessment,  will  be  productive  of  irreparable  injury,  or  must  lead  to  a  multiplic- 
ity of  suits,  that  an  injunction  will  lie  to  restrain  it.  Mayor  of  Brookiun  v.  Aiese- 
role,  26  Wend.  132;  Bouton  v.  City  of  Brooklyn,  15  Barb.  375;  Mace  v.  The 
Trustees  of  Sewburgh ;  Blake  v.  The  City  of  Brookline,  26  Barb.  301. 

43.  An  individual  owner  of  real  property,  upon  the  public  street  of  a  city,  may 
maintain  an  action  to  enjoin  the  construction  tnere  of  a  railway,  which  would  l>e 
a  nuisance.    MiUian  v.  Sharp,  7  Abb.  220. 

44.  Though  it  is  a  general  rule  that  a  temporary  injunction  will  not  be  allowed 
in  a  case  of  cloubt,  yet  where  the  defendant,  under  a  doubtful  claim,  is  about  to  do 
a  permanent  injury  to  real  property,  and  the  injunction  will  only  work  a  transient 
injure*  to  him,  easily  compensated  in  damages,  it  should  be  allowed,  until  the 
question  is  settled.  Rector,  ^.,  of  the  Church  of  the  Holy  Innocents  v.  Keech,  5  Bosw. 
691. 

45.  Third  SUbdiyision. — Where  suits  have  been  commenced  before  a  mag- 
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istrate  against  the  drawers  of  prizes  in  a  lottery,  to  forfeit  the  prize  drawn  to  the 
State,  under  the  statute,  a  bill  for  an  injunction  against  the  owner  of  the  lottery, 
to  restrain  him  from  disposing  of  the  prizes  until  the  decision  of  those  suits,  wUl 
properly  lie  in  the  District  Court.    People,  v.  Kent,  6  Cal.  89. 

46.  A  Court  of  Equity  will  take  jurisdiction  of  a  bill  for  an  injunction,  filed  by 
attaching  creditors  of  an  insolvent,  to  restrain  proceedings  on  execution  against 
the  property  attached  under  a  judgment  against  the  debtor,  in  favor  of  another, 
alleged  to  have  been  obtained  by  ftaud,  where  all  the  material  allegations  of  the 
bill,  except  fraud,  are  admitted.     Heyneman  v.  Dannenberg,  6  Cal.  376. 

47.  It  would  be  requiring  the  creditors  to  do  a  vain  act  to  compel  them  to  await 
their  judgment  at  law  and  a  return  of  execution,  when  it  is  admitted  tliat  the  only 
efiect  would  be  a  return  of  nulla  bona,  and  the  property  attached  would,  in  the 
mean  time,  have  passed  to  innocent  purchasers  on  execution  sale  under  the  judg- 
ment.   Id, 

48.  Isjunotion.  when  it  will  not  be  granted.— A  party  who  has  hie 

remedv  provided  by  law,  but  does  not  avail  himself  thereof,  and  tails  to  show 
wherein  he  is  injured,  is  not  entitled  to  relief  in  a  Court  of  Chancery.  MerriU  v. 
Gorham,  6  Cal.  41. 

49.  The  fact  that  the  assessment  for  State  and  county  taxes  for  1855-6,  in  San 

Francisco  county,  was  not  based  on  the  valuation  of  the  City  Assessor,  as  required 
by  the  act  creating  the  Board  of  Supervisors,  passed  in  1851,  is  not  a  sufficient 
ground  for  an  injunction  upon  the  collection  of  the  taxes,  as  the  party  could  hare 
appealed  to  the  Board  of  Equalization  if  aggrieved.     Id. 

50.  In  all  cases  involving  simply  the  question  of  taxation,  the  issue  is  strictly 

one  at  common  law,  and  Courts  of  Equity  can  take  no  cognizance  thereof;  and  in 
such  case,  to  grant  an  injunction  is  error.    Minium  y.  Hays,  2  Cal.  590. 

51.  Plaintiffs  file  their  bill  in  equity  to  enjoin  defendants  from  diverting  a  cer- 
tain quantity  of  the  water  of  Bear  river,  alleging  that  their  right  to  one  thousand 
inches  of  the  water  of  that  stream  as  against  defendants,  was  adjudicated  in  a 

former  action.  In  that  action,  which  was  trespass  for  the  diversion  of  the  water, 
it  was  alleged  that  this  quantity  of  the  water  oi  the  stream  had  been  appropriated 
by  the  plaintifii}  for  mill  purposes ;  that  such  quantity  was  necessary  for  their  use, 
and  that  defendants  liad  diverted  the  same  to  their'  damage,  etc.  Plaintiffs  had 
verdict  and  judgment  for  $21,800  damages :  Held,  that  the  averments  arc  insuffi- 
cient to  entitle  plaintiff  to  an  injunction,  the  scope  of  the  bill  being  simply  to  en- 
force in  equity  plaintiffs'  alleged  right  to  one  thousand  inches  of  water,  on  the  sole 
ground  that  it  was  adjnd^d  as  their  right  in  the  former  suit.  McDonald  v.  Bear 
River  and  Auburn  W,  ana  M.  Co.,  15  Cal.  148. 

52.  An  injunction  cannot  be  granted  affecting  the  rights  and  interest  of  parties 

who  have  no  opportunity  of  being  heard,  and  who  are  not  secured  by  such  bond 
as  would  compensate  them  for  the  injury  and  loss  they  might  sustain  in  case  the 
writ  was  improperly  issued.     Patterson  v.  Yuba  County ^  12  Cal.  105. 

53.  Where  a  party  failed  to  obtain  the  proper  certificate  of  the  referee,  relying 

on  the  verbal  assurance  of  the  attoniey  on  the  other  side,  that  he  would  agree  to  a 
statement,  such  party  cannot  be  considered  free  fit)m  fault  and  negligence,  and  he 
is  not  in  a  position  to  invoke  the  aid  of  a  Court  of  Equity  to  enjoin  a  judgment 
obtained  against  him.    Phelps  v.  Peabody,  7  Cal.  50. 

54.  Courts  of  Equity  will  only  interfere  to  enjoin  a  judgment  at  law  rendered 

against  a  party  by  reason  of  fraud  or  accident,  unmixed  with  any  fault  or  negli- 
gence of  himself  or  his  agents.     Id. 

55.  Where  a  verdict  has  been  obtained  at  law  against  a  defendant,  and  he  has 

neglected  to  apply  for  a  new  trial  within  the  time  appointed  by  the  proper  Court 
of  law.  Courts  of  Equity  will  not  entertain  a  bill  for  an  injunction  on  tlie  ground 
that  the  original  demand  was  unconscientious.    Id. 

56.  A  vendor  of  real  estate  made  a  conveyance  of  it  to  the  vendee,  leaving  a 

balance  of  the  purchase  money  unpaid.  TJie  vendee  afterwards  mortgaged  the 
same  property  to  a  third  person,  who  knew  of  the  vendor's  claim  for  unpaid  pur- 
chase money.  The  vendor  brought  an  action  at  law  against  the  vendee,  obtained 
judgment  for  the  balance  due,  issued  execution,  and  sold  the  interest  of  the  vendee 
m  the  property.  The  mortgagee  afterwards  foreclosed  his  mortgage,  and  was 
about  to  sell  the  property.  The  purchaser  at  the  previous  sale  obtained  an  in- 
junction to  stay  the  sale,  which  was  afterwards  dissolved  by  the  Court,  on  the 
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gToand  Uiat  he  had  purchased  merelv  the  vendee's  equity  of  redemption,  as  the 
sale  was  subject  to  the  rights  of  the  mortgagee :  Edd,  that  this  judgment  of  the 
Court  below  was  correct,  and  that  the  claim  of  the  purchaser  to  be  subrogated  to 
the  equitable  lien  of  the  vendor,  if  available  at  all,  must  be  asserted  in  a  separate 
equitable  action.     AUen  v.  Phelps,  4  Cal.  256. 

57.  Where  an  assessment  is  laid  upon  land  in  the  city  of  San  Francisco,  it  is 
not  within  the  province  of  a  Court  to  interfere  and  order  a  sale  of  the  land  by  a 
decree  rendered  in  an  injunction  suit,  instituted  bv  the  owner  of  the  land  for  the 
purpose  of  preventing  a  sale  under  an  ordinance  of  the  city.  Weber  v.  The  City 
of  San  Ftuncisco,  1  Cal.  455. 

58.  It  seems  that  if  the  injunction  bill  had  been  filed  before  the  work  was  com- 
menced, the  Court  would  have  felt  bound  to  inquire  into  the  regularity  of  the 
assessment.    Id. 

59.  If  a  tax  upon  the  franchise  has  been  illegally  imposed,  or  a  valid  legal  ob- 
jection appears  upon  the  face  of  the  proceedings,  the  plaintiff  has  a  perfect  remedy 
at  law,  and  a  Court  of  Equity  has  no  power  to  interpose.  De  Witt  v.  Hays,  2 
Cal.  463. 

60.  If  a  judgment  by  de&ult  be  void,  because  of  the  absence  of  the  seal  of  the 
District  Court  to  the  summons  issued  in  the  action  in  which  the  judgment  was 
entered,  or  because  of  a  defect  in  the  certificate  of  the  Sheriff  of  the  service  of 
summons  and  copy  of  complaint,  or  because  of  irregularities  of  the  Clerk  in  en- 
tering the  judgment,  an  injunction  to  restrain  the  enforcement  thereof  does  not 
lie.    Logan  v.  HiUegaas,  16  Cal.  200. 

61.  ^^here  a  party  moves  for  a  new  trial  and  fails,  he  cannot  on  the  same  facts 
go  into  equity  to  enjoin  the  judgment  rendered.     CoUim  v.  Butler,  14  Cal.  223. 

62.  If  a  judgment  by  default  be  void  because  entered  by  the  Clerk  without 
authority,  that  fact  constitutes  no  ground  for  equity  to  interfere.  Chipman  v. 
Bowman,  14  Cal.  157. 

63.  The  improper  issuance  of  a  second  execution  is  no  ground  for  equitable  in- 
terference. Such  irregularities  must  be  corrected  by  the  Court  issuing  the  writ. 
Sparks  V.  De  la  Guerra,  14  Cal.  108. 

64.  Courts  of  Kquity  will  not  interfere  to  enjoin  a  judgment  not  manifestly 
wrong,  simply  because  of  a  defect  in  the  evidence.    Pico  v.  Sunol,  6  Cal.  294. 

65.  Where  the  complaint  and  evidence  show  that  a  defendant  is  in  possession  of 
a  tract  of  land,  and  claiming  and  holding  under  an  adverse  title,  and  the  weight 
of  evidence  is  in  favor  of  his  title,  an  injunction  will  not  be  granted  on  the  applica- 
tion of  a  party  claiming  title  to  the  land,  to  prevent  the  defendant  from  cutting 
timber  thereon.     Smithy.  ^iVson,  10  Cal.  528. 

66.  Plaintiff  purchased  certain  property  under  a  sale  on  a  decree  foreclosing  a 
mortgage  executed  by  one  Fender,  to  which  decree  all  persons  in  interest  were 
parties,  among  them  defendants  here.  The  interest  of  defendants  Wemple  and 
jPender  was  foreclosed  in  the  usual  form.  Plaintiff  seeks  to  enjoin  a  sale  of  the 
premises  under  a  decree  in  favor  of  Wemple  against  Pender,  to  enforce  a  mechan- 
ic's lien.  Plaintiff  was  not  a  party  to  the  suit  of  Wemple  v.  Pender,  and  has  not 
yet  got  a  Sheriff's  deed :  Ueld,  that  injunction  does  not  lie ;  that  plaintiff  is  but 
the  purchaser  of  an  equity,  the  dtcree  of  foreclosure  not  cutting  off  the  rights  of 
the  mongacor,  Pender ;  that  he,  being  entitled  to  possession  until  the  Sheriff's 
deed,  and  also  having  the  equity  of  redemption,  could  dispose  of  this  right,  and  it 
mi^ht,  under  our  statute,  be  sold  for  his  debts ;  that  if  he  chose  to  recognize  the 
validity  of  Wemple's  lien,  or  its  enforcement,  or  sale  under  judgment,  plaintiff 
cannot  complain — ^his  rights  not  being  afiected  by  the  proceedings,  as  he  was  not  a 
party.     Slacovich  v.  Wemple,  16  Cal.  104. 

67.  A  stranger  to  the  title  of  real  property,  though  in  possession,  cannot  go  into 
equity  and  enjoin  the  purchasers  and  owners  thereof  from  setting  up  and  enforcing 
their  title,  on  the  ground  that  it  wa«  fraudulently  and  illegally  acquired  by  them 
of  a  third  person  who  does  not  complain.  Having  no  title  himself,  it  is  immaterial 
to  him  whether  he  be  evicted  by  such  purchasers  or  their  vendor.  Treadwell  v. 
Payne,  15  Cal.  496. 

68.  Where  the  Board  of  Supervisors  of  a  county  allowed  an  accoimt  presented 
for  services  as  Tax  Collector,  and  the  Auditor  drew  his  warrant  in  favor  of  £.  for 
the  amount,  and  he  assigned  it  to  defendant  M.,  a  bona  Jide  purchaser,  without 
notice :  Held,  that  the  county  cannot  go  into  equitv  to  cancel  the  warrant  and  en- 
join its  collection  as  against  M.,  on  the  ground  that  the  account  was  false  and 
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fraudalent  as  to  some  of  its  items,  emd  was  allowed  by  the  Board  throngh  ignor- 
ance of  the  facts,  and  mistake ;  that  the  Supervisors  were  acting  within  the  scope 
of  their  aiithority,  and  the  county  cannot  visit  upon  an  innocent  party  tlie  conse- 
quences of  their  negligence.     El  Dorado  County  v.  Elsttter,  18  Cal.  144. — Cope,  J. 

69.  An  injunction  will  not  lie  to  restrain  the  collection  of  a  judgment  against 
the  plaintiff,  on  the  ground  that  the  judgment  was  for  a  balance  of  purchase  money 
of  land  under  covenant  for  a  good  title,  while  in  fact  the  grantor  had  no  title,  as 
long  as  the  purchaser  against  whom  the  judgment  was  taken  and  who  seeks  to  en- 
join it,  remains  in  possession.     Jackson  v.  Norton^  6  Cal.  187. 

70.  An  order  of  injunction  whereby  the  bringing  of  an  action  is  restrained,  will 
be  reversed,  notwithstanding  an  injunction  bond  has  been  given.  King  r.  Hall,  5 
Cal.  82. 

71.  Where  the  Board  of  Supervisors  of  San  Joaquin,  under  the  Act  of  1860, 
(Stat.  1860,  317)  authorizing  them  to  levy  a  special  tax  for  the  construction  and 
repair  of  seven  public  highways  leading  from  the  city  of  Stockton,  the  fourth  of 
which  was  "a  road  runnmg  from  the  limits  of  Stockton,  via  Hamilton's  Ranch, 
known  as  the  Sonora  road,"  levied  and  collected  the  tax,  and  then,  July  10th, 

1860,  passed  an  order  locating  the  route  of  this  fourth  road,  along  which  plaintifis 
lived,  and  afterwards  assessed  the  damages  to  the  owners  of  land,  etc.,  but  before 
they  had  obtained  the  right  of  way  for  this  road,  passed  another  order  in  March, 

1861,  annulling  the  first  order  and  changing  the  location  of  the  road,  which  ren- 
dered the  lands  of  plaintiffs  of  less  value  :  //e/c/,  that  the  first  order  of  laying  out 
the  road  was  unexecuted ;  that  no  rights  of  plaintiff  had  vested,  and  that  the 
Board  had  power  to  make  the  second  order ;  that  the  first  order  was  not  in  the 
nature  of  a  power  exercised  and  exhausted,  but  was  at  most  a  proposed  mode  of 
executing  a  power,  which  could  be  changed  at  any  time  before  rights  had  vested 
under  it.     Burkett  v.  Supervisors  of  San  Joaquin^  18  Cal.  702. 

72.  An  injunction  will  not  be  sustained  to  stay  proceedings  under  a  judgment 
obtained  by  neglect  of  a  party  or  counsel,  where  if  the  neglect  were  excusable,  full 
relief  might  liave  been  had  on  motion  in  the  original  action.  Borland  y.  Thornton, 
12  Cal.  440. 

73.  In  this  case,  the  Supreme  Court  refused  to  interfere  with  the  discretion  of 
the  Court  below,  in  denying  an  injunction  sought  by  a  settler  upon  public  mineral 
lands,  to  protect  his  improvements — a  dwelling  house,  milk  house,  bam,  garden, 
dam,  etc. — against  miners  who  were  working  the  bed  of  a  ravine,  a  short  distance 
in  front  of  the  house.     See  facts.     Stadey.  SuHivan,  17  Cal.  102. 

74.  Where,  in  suit  before  a  Justice  of  the  Peace,  defendant  answers,  disputing 
plaintiff 's  claim,  and  afterwards,  on  a  day  set  for  trial — plaintiff  bein^  present, 
but  defendant  absent,  and  no  one  appearing  for  him — the  Justice  renders  judgment 
for  plaintiff,  without  evidence  and  "  by  default,''  as  the  docket  reads :  Held,  that  if 
the  Justice  erred  in  his  judgment,  either  upon  the  merits  or  as  to  form,  the  rem- 
edy is  by  appeal,  and  that  such  error  cannot  be  corrected  by  bill  in  equity  to  set 
aside  the  judgment  and  enjoin  execution  and  sale  thereon.  Hunter  y.  Hoole,  17 
Cal.  418;  Comstock  y.  Clemens,  19  Id.  77. 

75.  Plaintiff  has  a  deed  of  property  from  H.  and  P.  Subsequently,  N.,  execu- 
tion creditor  of  H.  and  P.,  causes  the  Sherifl^to  levy  on  the  property.  JPlaintiff 
files  his  bill  to  restrain  the  sale,  as  casting  a  cloud  on  his  title.  Court  Wlow  found 
plaintiff's  deed  to  be  in  effect  a  mortgage :  Held,  that  the  bill  must  be  dismissed; 
that  the  purchaser  at  the  Sheriff's  sale  would  only  acquire  the  interest  of  the 
judgment  debtors,  H.  and  P. ;  that  plaintiff's  rights,  as  mortgagee,  would  be  unaf- 
fected by  the  sale,  and  hence  there  is  no  necessity  for  equity  to  interfere  in  his 
behalf.   *Purc/y  v. /runn,  18  Cal.  350. 

76.  Per  Murray,  C.  J.,  dissenting. — The  plaintiffs'  bill,  alleging  that  the  pbunt- 
iffe  own  the  soil,  and  that  the  mine  belongs  to  the  State,  by  whose  license  the 
plaintiffs  are  working  it,  a  trespass  upon  the  mine,  and  the  removal  of  auriferous 
quartz  therefrom,  is  not  an  injury  to  the  inheritance,  and  in  order  to  obtain  an 
injunction  it  roust  be  shown  that  the  injury  is  irreparable.  Merced  Mining  Co.  y. 
Fremont f  7  Cal.  317. 

77.  The  fact  that  suit  in  ejectment  has  been  commenced  against  the  judgment 
debtor  by  the  real  owner  docs  not  entitle  him  to  enjoin  the  judgment.  He  can 
only  avail  himself  of  the  covenants  of  his  grantor  when  he  has  been  eWcted, 
unless  he  offers  to  surrender  the  land  to  his  grantor.    Jackson  y.  Norton^  6  Cal.  187. 

78.  Neither  does  the  allegation  that  the  purchaser  Cplaintiff  in  eqnityj  has  pat 
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Talnable  improvements  on  the  land,  and  that  he  has  paid  a  portion  of  the  purchase 
money,  and  that  his  grantor  and  judgment  creditor  is  insolvent  and  without  visi- 
ble property,  take  the  case  out  of  the  rule.    Id. 

79.  An  injunction  sought  in  order  to  restrain  a  municipal  corporation  from 
passing  a  resolution  or  ordinance,  refused.  Whitney  v.  Mayors  etc.,  of  New  York, 
28  Barb.  233. 

80.  The  Court  will  not  interfere  to  protect  a  party  in  the  use  of  trade-marks 
which  are  employed  to  deceive  the  public,  and  to  deceive  them  by  fraudulent  rep- 
Tesentations  contained  in  the  labels  and  devices  which  are  claimed  to  constitute 
wholly  or  in  part  such  trade-marks.    Hobba  v.  Francais,  19  How.  Pr.  567. 

81 .  A  suit  cannot  be  maintained  in  the  Courts  of  this  State  to  enjoin  and 
restrain  the  prosecution  of  an  action  commenced  and  pending  in  a  Court  of  a  sis- 
ter State.  2  Paige,  402;  2  Barb.  Ch.  276;  4  Cranch,  179;  7  Id.  279 ;  2  Lead. 
£q.  Cjiscs,  pt.  2,  109 ;   Williams  v.  Ayrault,  31  Barb.  364. 

82.  An  injunction  cannot  be  granted  in  an  action  between  individuals  to  try  the 
right  to  office  in  a  religious  corporation.  The  remedy  is  by  an  action  in  the  nature 
of  a  qtto  warranto.    Hartt  v.  Harvey ,  10  Abb.  321. 

83.  In  general,  an  injunction  should  not  be  granted  to  restrain  the  execution  of 
summary  proceedings  to  recover  possession  of  land,  except  in  case  of  undue 
advantage,  fraud  or  surprise,  to  which  the  landlord  is  a  party.  Marks  v.  Wilson, 
U  Abb.  87. 

84.  A  grantor  who  has  no  longer  any  interest  in  the  land  cannot  maintain  an 
action  to  remove  an  apparent  lien  thereon,  as  being  a  cloud  on  the  title,  on  the 
ground  that  he  agreed  with  his  grantee  that  he  would  procure  the  lien  to  be  dis- 
charged.    Toumsend  Y.  Goelet,  11  Abb.  187. 

85.  An  injunction  will  not  lie  to  eject  a  clergyman  from  his  possession  of  the  church, 
and  to  forbid  his  preaching  in  it,  when  he  is  rightfully  in  office  by  the  act  of  the 
parish,  and  there  is  no  other  person  who  claims  the  office,  or  with  whose  rights  as 
a  minister  of  the  parish  he  is  interfering,  and  where  there  is  no  occasion  for  a 
breach  of  the  peace,  or  a  conflict  between  two  clergymen  or  their  adherents  in 
the  conduct  of  the  worship  of  the  congregation.     Youngs  v.  Ransom,  31  Barb.  49. 

86.  Equity  should  not  be  appealed  to  to  restrain  the  collection  of  a  tax  or  assess- 
ment which' was  void.  14  N.  Y.  (4  Kern.)  534;  9  Paige,  388;  Mtaual  Ben^ 
Life  Ins.  Co.  v.  Supervisors  of  New  York,  20  How.  Pr.  416. 

87.  Whether  an  injunction  will  lie  to  restrain  a  breach  of  contract  for  personal 
services,  query  f    Fredericks  v.  Mayer,  1  Bosw.  227. 

88.  Pending  an  action  by  the  owner  for  the  recovery  of  possession  of  certain 
personal  property  from  the  mortgagee's  possession,  and  after  he  had  taken  pro- 
ceedings of  claim  and  delivery,  and  obtained  possession  thereby,  the  mortgagee 
of  the  property  commenced  an  action  against  him  to  redeem  the  same  :  Held,  that 
an  injunction  and  a  receiver  should  not  be  allowed.  Foot  v.  Sprague,  12  How.  Pr. 
B.  — ;  4  Id.  350;  Hunt  v.  Farmers'  Loan  Co.,  8  Id.  416.  The  plaintiff  should 
seek  a  settlement  of  the  whole  subject  in  the  first  action.  1  Seld.  363  ;  Dobson  v. 
Pearce,  2  Kern.  165;  Van  Sant.  PI.  505;  Amdt  v.  Williams,  16  How.  Pr.  R.  245. 

89.  Where  the  object  of  the  action  is  a  permanent  injunction,  the  Court  should 
never  grant  a  temporary  injunction  where  they  can  see  that  no  permanent  injunc- 
tion could  be  finally  awarded  on  the  facts  alleged.  Lhirgan  v.  Hogan,  1  Bosw. 
645;  16  How.  Pr.  U.  164. 

90.  In  the  absence  of  undue  advantage,  fraud  or  surprise,  the  tenant  cannot 
have  an  injunction  to  restrain  summary  proceedings  to  recover  possession  taken 
by  his  landlord  against  him.    Id. 

'  91.  Nor  can  an  assignee  of  the  tenant,  under  an  assignment  for  benefit  of  cred- 
itors, when  he  has  never  exercised  any  acts  of  ownership  of  the  term  which  would 
make  him  liable  on  the  lease,  and  who  was  made  a  party  to  the  proceedings,  and 
made  no  olijection  or  defense  thereto,  have  an  injunction  on  the  ground  that  no 
demand  of  the  rent  was  ever  made  on  him.  Bokee  v.  Hammersley,  16  How.  Pr. 
B.  461. 

92.  Complaint,  SUfflcient  allegations. — ^A  complaint  which  joins  an 
action  of  trespass,  quare  clausumfregit,  with  ejectment,  and  prays  for  an  injunction, 
will  be  held  bad  on  demurrer.    Bigelowv.  Grove,  7  Cal.  135. 

93.  In  this  case,  it  was  held  that  the  temporary  injunction  granted  on  filing  the 
complaint  should  not  have  been  dissolved  before  the  hearing ;  that  on  the  facts 
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stated  in  the  complaint,  an  action  for  damages  wonld  be  fraitless ;  that  althoagh 
the  complaint  does  not  aver  absolute  insolvency  of  defendants,  still  enough  is 
averred  to  satisfy  the  Court  that  a  judgment  for  damages  would  be  worthless,  and 
hence  the  injunction  ought  to  have  been  continued.    Micks  v.  Comptorif  18  Cal.  206. 

94.  To  entitle  a  plaintiff  to  the  equitable  interposition  of  the  Court,  he  must 
show  a  proper  case,  and  one  in  which  he  has  no  adequate  remedy  at  law.  De  Witt 
V.  Ha^s,  2  Cal.  463. 

95.  The  complaint  avers  title  in  plaintiff  to  a  tract  of  land ;  that  the  possession 
of  defendants  is  forcible  and  unlawful ;  that  an  action  for  forcible  entry  has  been 
commenced  by  plaintiff  against  defendants,  and  is  still  pending  and  undetermined ; 
and  asks  for  an  injunction  to  restrain  defendants  from  cutting  and  remo\ing  tim- 
ber from  the  land — ^without  seeking  in  this  suit  to  be  restored  to  the  possession, 
the  object  of  the  suit  beiuj^  to  preserve  the  property  during  the  pendency  of  that 
action :  Heldf  that  injunction  lies,  although  no  action  at  law  has  been  brought  to 

'  try  the  title;  that  the  jurisdiction  of  equity  in  such  cases,  to  grant  first  a  tempo- 
rary and  subsequently  a  perpetual  injunction,  docs  not  depend  upon  the  question 
whether  or  not  such  action  at  law  has  been  brought ;  that  the  rule  under  the  Eng- 
lish chancery  system  was  the  same,  and  that  our  statute  is  not  more  restrictive. 
Hicks  Y,  Michael,  15  Cal.  107. 

96.  Cutting,  destroying  and  removing  growing  timber  is  sufficient  ground  for 
an  injunction,  without  any  allegations  of  insolvency.  Henshaw  v.  Clark  and  one 
hundred  and  three  Chinamen,  14  Cal.  460. 

97.  F.,  defendant,  began  suit  against  the  Volcano  Water  and  Mining  Company, 
to  subject  to  sale  the  ditch  of  that  name,  including  aqueducts,  flumes,  culverts, 
dams,  cabins,  etc.,  in  enforcement  of  a  mechanic's  lien.  Subsequently,  the  ditch, 
etc.,  was  sold  on  a  judgment  in  favor  of  one  Harris,  and  purchased  by  S.,  from 
whom  plaintiff,  as  judgment  creditor  of  the  company,  redeemed,  and  in  due  time 
received  the  Sheriff's  deed.  Afterwards,  F.  had  a  decree  directing  a  sale  of  the 
ditch,  etc.,  to  satisfy  his  lien.  Plaintiff  sues  to  quiet  title,  alleging  that  F.'s  decree 
is  fraudulent,  that  he  had  no  lien,  and  that  he  is  about  enforcing  the  decree,  which 
is  a  cloud  on  plaintiff's  title :  Held,  that,  aside  from  any  question  of  fraud,  the 
action  lies ;  that  the  existence  of  a  decree,  founded  upon  proceedings  taken  prior 
to  plaintiff's  title,  and  seeking  to  condemn  the  property  by  virtue  of  an  asserted 
lien  older  than  such  title,  would  be  a  cloud  upon  that  title.  Head  v.  Ford^e,  17 
Cal.  149. 

98.  An  allegation  in  the  complaint  that  plaintiff  was  in  possession  of  the  land 
as  owner  when  defendant  entered,  is  a  sufficient  statement  of  title  in  suit  for  injunc- 
tion to  restrain  trespass.    Hicks  v.  Compton,  18  Cal.  206. 

99.  Complaint,  insuf9.oient  allegations.— The  simple  allegation  of 

"  uTCparable  injury  "  is  not  sufficient ;  it  should  appear  to  the  Court  from  the  facts 
set  forth  in  the  bill.    De  Witt  v.  Hays,  2  Cal.  463. 

100.  Where  the  complaint  alleged  that  in  September,  1849,  plaintiff  settled  on 
a  tract  of  land,  "  the  same  being  public  land  of  the  United  States  ;"  that  subse- 
quently H.,  a  foreigner,  built  a  house  on  and  occupied  a  portion  of  the  tra<'t ;  and 
now  that  H.'s  executor  is  offering  the  same  for  sale,  and  plaintiff  prays  an  injunc- 
tion, and  damages  for  the  occupation :  Held,  that  the  plaintiff  sets  forth  no  prin- 
ciple on  which  to  base  a  claim.     O'Connor  v.  Corbett,  3  Cal.  370. 

101.  In  a  bill  for  partition  among  tenants  in  common  and  for  injunction  against 
cutting  timber  trees :  Held,  that  defendants,  being  tenants  in  common,  have  the 
right  to  the  enjoyment  of  the  common  estate,  and  to  cut  timber  and  use  or  dispose 
of  it  at  least  to  an  extent  corresponding  to  their  share  of  the  estate ;  and  that,  aa 
the  complaint  neither  avers  the  insolvencv  of  defendants,  nor  that  they  are  exceed- 
ing this  share,  injunction  does  not  lie.    Sihn  v.  Peck,  18  Cal.  640. 

102.  Query:  whether  injunction  would  lie  in  such  case,  even  if  insolvency  and 
excessive  use  of  timber  were  averred.    Id. 

103.  Where  suit  is  pending  in  one  Court  on  a  note  of  defendant,  though  no 
summons  has  been  served,  and  no  appearance  made,  he  cannot  bring  a  bill  in 
equity,  in  another  Court,  to  enjoin  the  collection  of  the  note,  or  to  cancel  it,  the 
averment  being,  simply,  that  he  has  a  good  defense  to  the  note.  Smith  v.  Sparrow, 
13  Cal.  596. 

104.  Bill  for  an  injunction  to  restrain  defendants  from  taking  possession  of  ceiv 
tain  real  estate,  a  warehouse  and  wharf.    Complaint  avers  phuntifl^'  title  to  the 
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property,  and  their  possesion ;  that  defendants  hare  conspired  together,  and  are 
threatening  to  take  oy  force  the  property  from  plaintiffs,  and  are  making  prepara- 
tions and  using  yiolent  means  to  drive  plaintifis  and  their  workmen  from  the  prem- 
ises ;  that  plaintiffs  are  in  possession  of  teams,  carriages,  etc.,  for  transportin&r 
goods  from  said  warehouse  and  wharf  to  Los  Angeles,  as  a  business  connectea 
with  said  premises ;  and  that  unless  defendants  are  restrained  from  executing  their 
tiircats,  plaintifis  will  be  ruined  in  their  business,  and  their  property  be  destroyed : 
Hdd,  that  these  allegations  are  insufficient  to  authorize  an  injunction,  there  tieing 
no  ayerment  of  insolvency  of  defendants,  and  the  complaint  not  showing  that 
there  is  no  adequate  remedy  at  law.     TomUnson  v.  Rubio,  16  Cal.  202. 

105.  Where  the  complaint  alleged  that  the  defendants  had  a  mining  ditch  above 
one  previously  constructed  by  defendants,  and  had  thereby  diverted  the  water  of 
the  stream  from  plaintiff 's  cUtch,  but  did  not  aver  that  the  ixnury  was  continuing, 
or  threatened  to  be  continued,  or  likely  to  be  continued :  Hdd,  that  it  was  sufficient 
for  the  recovery  of  damages,  but  not  to  sustain  an  injunction.  Coker  v.  Simpson, 
7  Cal.  340. 

106.  In  a  bill  for  an  injunction,  the  mere  allegation  of  great  and  irreparable 
injury  to  a  vested  right  is  insufficient ;  the  &cts  stated  must  satisfy  the  Court  that 
the  apprehension  of  such  injury  is  well  founded.  Branch  TumpSce  Co.  v.  Board 
of  Supervisors  of  Yuba  County,  13  Cal.  190. 

107.  Defendant,  as  Coroner  and  acting  Sheriff,  levied  on,  and  advertised  for 
sale,  all  the  right,  title  and  interest  of  T.  in  certain  horses  and  cattle,  in  the  hands 
of  a  receiver  appointed  in  a  suit  between  J.  and  T.,  as  partners :  Ildd,  that  plaint- 
iff was  not  entitled  to  an  injunction  restraining  the  sale,  unless  the  injury  would 
be  irreparable ;  and  that  this  must  appear  by  a  clear  showing  of  plaintiff's  right  to 
the  property  and  defendant's  insolvency.    More  v.  Ord,  15  Cal.  204. 

108.  Plaintiffs  file  their  bill  in  equity  to  enjoin  defendants  from  diverting  a  cer- 
tain quantity  of  the  water  of  Bear  river,  alleging  that  their  right  to  one  thousand 
inches  of  the  water  of  that  stream,  as  against  defendants,  was  adjudicated  in  a 
former  action.  In  that  action,  which  was  trespass  for  the  diversion  of  the  water, 
it  was  alleged  that  this  quantity  of  the  water  of  the  stream  had  been  appropriated 
by  the  plaintifis  for  mill  purposes ;  that  such  quantity  was  necessary  for  their  use, 
and  that  defendants  had  diverted  the  same,  to  their  damage,  etc.  Plaintiff  had 
verdict  and  judgment  for  $21,800  damages :  Hdd,  that  the  averments  are  insuffi- 
cient to  entitle  plaintiffs  to  an  injunction,  the  scope  of  the  bill  being  simply  to 
enforce  in  equity  plaintiffs'  alleged  right  to  one  thousand  inches  of  water,  on  the 
sole  ground  that  it  was  adjudged  as  their  right  in  the  former  suit.  McDonald  v. 
Boar  River  and  Auburn  Water  and  Mining  Co.,  15  Cal.  145. 

109.  It  is  not  sufficient  that  the  affidavit  should  allege  that  the  injury  will  be 
irreparable ;  it  must  be  shown  to  the  Court  how  and  w^hy  it  would  be  so,  otherwise 
the  extraordinary  remedy  of  injunction  will  not  be  allowed,  especially  where  no 
action  has  ever  determined  the  plaintiff's  right.     Waldron  v.  Marsh,  5  Cal.  119. 

110.  Prayer  of  the  complaint.— -Where  a  suit  is  brought  to  test  the 
question  as  to  the  priority  of  appropriation  of  water,  a  prayer  for  an  injunction,  to 
prevent  future  injury,  is  proper.    Marius  v.  Bickndl,  10  Cal.  217. 

111.  A  complaint  which  sets  out  a  cause  of  action  in  trespass,  and  concludes 
with  a  prayer  for  an  injunction,  is  correct.     Gates  v.  Kieff,  7  Cal.  125. 

Appeal. — See  post,  ^  336. 

§  113.  At  what  time  it  may  he  grarvted,  and  what  is  required  to 
obtain  it. 

The  injunction  may  be  granted  at  the  time  of  issuing  the  sum- 
mons upon  the  complaint ;  and  at  any  time  afterwards,  before  judg- 
ment, upon  aflSldavits.  The  complaint  in  the  one  case,  and  the 
affidavits  in  the  other,  shall  show  satisfactorily  that  sufficient 

grounds  exist  therefor.    Ko  injunction  shall  be  granted  on  the  com- 
ix 
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plaint,  unless  it  be  verified  by  the  oath  of  the  plaintiff,  or  some  one 
in  his  behalf,  that  he,  the  person  making  the  oath,  has  read  the 
complaint,  or  heard  the  complaint  read,  and  knows  the  contents 
thereof,  and  the  same  is  true  of  his  own  knowledge,  except  the 
matters  therein  stated  on  information  and  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true.  When  granted  on  the  com- 
plaint, a  copy  of  the  complaint  and  verification  attached  shall  be 
served  with  the  injunction ;  when  granted  upon  affidavit,  a  copy  of 
the  affidavit  shall  be  served  with  the  injunction. 

N.  Y.  Code,  §  220. 

1 .  When  a  restraining  order  or  an  injunction  is  sought  upon  the  complaint  it- 
self, it  is  the  usual  practice  to  present  the  complaint,  in  advance  of  the  filing,  to 
the  Judge,  and  obtain  the  order  or  the  allowance  of  the  writ ;  and  such  practice  is 
regular,  and  not  in  conflict  with  our  statute.    Heyman  v.  Landers,  12  Cal.  107. 

2.  In  such  case,  the  order  does  not  take  efiect  until  the  filing  the  complaint  and 
the  undertaking  required.    Id. 

3.  A  party  against  whom  an  injunction  has  been  issued  is  not  bound  to  obey  it 
until  after  due  service  thereof  on  him.  Giving  him  ver6a/  notice  that  an  order  en- 
joining him  has  been  made,  is  not  sufficient.    Elliott  v.  Oabom,  1  Cal.  896. 

4.  It  seems  if  a  party  be  in  Court  at  the  time  an  injunction  order  is  made,  and 
thus  has  personal  knowledge  of  the  order,  that  he  would  be  bound  thereby. — ^Fer 
Bennett,  J.    Id. 

5.  An  injunction  order  and  due  service  thereof  on  the  party  enjoined,  do  not 
operate  to  enlai^e  the  time  within  which  an  act  is  required  to  be  done  by  tlie  party 
procuring  the  onler.    2d, 

6.  The  statute  points  out  no  mode  for  service  of  an  injunction ;  but  in  conformity 
with  the  provision  relative  to  the  summons,  delivery  of  a  copy  is  essential  to  per- 
sonal service  where  that  is  required ;  but  whether  it  would  be  necessary  to  exlubit 
the  original,  unless  specially  requested  by  the  party  served,  no  opinion  is  here  ex- 
pressed.   Edmonson  v.  Mason,  16  Cal.  386. 

7.  A  writ  placed  in  the  Sheriff's  hands  on  Sunday  cannot  be  officially  received 
by  him  on  that  day.  It  can  onlv  be  considered  officially  in  his  hands  when  Sun- 
day has  expired.     Whitney  v.  Butterfidd,  13  Cal.  335. 

8.  On  application  for  mj unction  to  restrain  wast«,  or  mischief  analogous  to 
waste,  plaintiff  may  read  affidavits  contradicting  the  answer  upon  all  matters  in  con- 
troversy, including  questions  of  title.    Hicks  v.  Michael,  15  Cal.  107. 

9.  Where  an  injunction  is  granted  on  a  verified  complaint,  service  of  a  copy  of 
the  complaint  witJ^  the  injunction  is  service  of  a  copy  of  the  affidavit  on  which  it 
was  granted,  within  section  two  hundred  and  twenty  of  the  Code.  LeffingweU  v, 
Chave,  10  Abbott,  472. 

§  114.  Injunction  after  answer. 

An  injunction  shall  not  be  allowed  after  the  defendant  has  an- 
swered, unless  upon  notice,  or  upon  an  order  to  show  cause ;  but  in 
such  case  the  defendant  may  be  restrained  until  the  decision  of  the 
Court  or  Judge  granting  or  revising  the  injunction. 

N.  Y.  Code,  ^  221. 

1.  When  the  answer  to  a  bill  for  an  injunction  denies  all  the  equity,  if  any,  of 
the  bill,  a  preliminary  injunction  should  not  be  granted.  CranaaU  t.  Woods,  6 
Cal.  449. 

2.  On  the  return  of  an  order  requiring  the  defendants  to  show  cause  why  an  in- 
junction should  not  issue,  the  defendants  presented  affidavits  in  opposition,  and 
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affidavits  were  also  read  by  the  plaintifis,  rebutting^,  to  some  extent,  the  new  matter 
set  np  by  the  defendants.  After  reading  these  papers,  counsel  for  defendants 
claimed  that  as  they  appeared  nnder  an  order  to  show  cause  why  an  injunction 
should  not  issue  against  them,  they  were  entitled  to  open  and  close  the  argument 
on  the  hearing  of  the  motion  :  Ueliiy  that  an  order  to  show  cause  should  be  consid- 
ered as  a  notice  for  all  the  purposes  of  a  motion,  and  did  not  at  all  affect  the  rights 
of  the  parties  in  respect  to  the  manner  in  which  they  should  be  heard  before  the 
Court ;  that  in  cases  of  this  kind  the  plaintiff  should  be  regarded  as  the  moving 
party,  and  as  such  entitled  to  open  ana  close  the  argument.  N.  Y,  and  Harlem 
jR.  R.  Co.  V.  Mayor,  etc.,  of  New  York,  1  Hilt.  568. 

§  115.  Security  upon  injunction.     Damages^  how  ascertained. 

On  granting  an  injunction,  the  Court  or  Judge  shall  require,  ex- 
cept where  the  people  of  the  State  are  a  party  plaintiff,  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  sufficient  sureties,  to 
the  effect  that  the  plaintiff  will  pay  to  the  party  enjoined  such  dam- 
ages, not  exceeding  an  amount  to  be  specified,  as  such  party  may 
sustain  by  reason  of  the  injunction,  if  the  Court  finally  decide  that 
the  plaintiff  was  not  entitled  thereto* 

N.  T.  Code,  ^  222.     See  post,  \  650. 

1.  When  aotion  will  lie  on  the  bond.— Where  suit  is  brought  to 

set  aside  a  judgment  on  the  ground  of  fraud,  and  a  restraining  order  is  issued  in 
such  suit  at  the  instance  of  the  plaintiff,  and  subsequently,  at  a  final  heanng,  the 
Court  decides  that  such  judgment  was  not  fraudulent  but  valid :  Hdd,  that  the 
effect  of  such  judgment  is,  that  plaintiff  was  not  entitled  to  the  restraining  order. 
Hayman  Sf  Co.  v.  Landers,  12  Cal.  107. 

2.  The  g^nnds  of  the  injunction  cannot  be  inquired  into  in  suit  upon  an  in- 
junction bond.  The  Court  in  which  the  injunction  suit  is  tried  must  determine 
whether  the  injunction  was  properly  or  improperly  issued ;  and  after  such  determ- 
ination, and  not  before,  does  an  action  lie  on  the  bond.  Dowling  v.  Poiack,  18 
Cal.  625. 

3.  A  judgment  dismissing  a  suit  in  which  a  temporary  injunction  had  been 
^nted  for  want  of  prosecution,  amounts  to  a  determination  by  the  Court  that  the 
mjnnction  was  improperly  granted ;  and  after  such  judgment,  suit  lies  upon  the  in- 
junction bond.    Id. 

4.  No  recovery  can  be  had  on  a  bond  purporting  to  be  the  joint  bond  of  the 
principal  and  sureties,  but  signed  by  the  latter  only.  City  of  Sacramento  v.  Dun- 
lap,  14  Cal.  421. 

5.  Otherwise,  as  to  undertakings  under  our  system.  They  are  original  and  in- 
dependent contracts  on  the  part  of  the  sureties,  and  do  not  require  the  signature  oi 
the  principal.    Id. 

6.  An  injunction  bond,  though  given  to  all  the  obligees  by  name,  and  using  no 
words  directly  expressing  a  several  obligation,  yet  necessarily  creates  a  several  lia- 
bility, the  design  of  it  being  to  secure  each  of  all  of  the  obligees  from  damages  or 
injury.     Summers  v.  Fan'sn,  10  Cal.  347. 

7.  Where  there  are  several  obligees  in  such  an  undertaking  promising  to  pay 
"  said  parties  enjoined,"  etc.,  suit  may  be  brought  in  the  name  or  one  alone,  il  he 
be  beneficially  entitled  to  the  fruits  of  the  recovery.  Prader  v.  Purkett,  13 
Cal.  588. 

8.  An  undertaking  in  such  case,  reciting  that  it  is  made  fn  pursuance  of  the  order 
of  Court  requiring  a  bond  in  the  suit  in  which  a  restraining  order  was  already  in 
force,  sufficiently  expresses  a  consideration.  The  order  for  the  bond  and  the  un- 
dertaking must  be  given  together.    Id. 

9.  An  injunction  order  is  inoperative  until  the  undertaking  required  by  the 
statute  be  given.    EUiott  v.  Osborne,  I  Cal.  396. 
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10.  Damages,  how  asoertained.  — A  party  filing  an  nndertaking  to 
obtain  an  injunction,  is  deemed  to  have  waived  tne  right  to  insist  on  a  trial  bj 
jury,  and  consented  that  the  damages  may  be  ascertained  in  the  mo^c  prescribed 
by  tiie  statute ;  and  an  order  of  reference  is  no  violation  of  the  constitutional  right 
to  trial  by  jury.     Russell  y.  Elliott,  2  Ca\.  245. 

11.  Inan  action  for  damages  on  an  undertaking  given  on  suing  out  an  injano 
tion,  the  defendants  cannot  object,  by  way  of  defense,  that  they  ought  not  to  pay 
the  damages  which  they  contracted  to  pay,  because  the  business  which  they  en- 
joined, and  for  the  stoppage  of  which  damages  are  claimed,  was  a  public  nuisance. 
Cunningham  v.  Breed,  4  Cal.  384. 

12.  Counsel  fees  for  dissolving  this  order  are  recoverable  on  the  bond.  And 
this,  though  the  fee  was  paid  after  August  29th,  provided  the  retainer  were  before. 
Prader  v.  Grim,  13  Cal.  585. 

13.  The  usual  bond  being  given,  an  order  was  made  to  show  cause  (Aug.  29th) 
why  an  injunction  should  not  issue.  A  restraining  order,  in  the  '*  mean  time,''  was 
issued.  The  case  was  continued  until  October  10th,  when,  on  hearing,  the  order 
was  dissolved,  injunction  denied  and  suit  dismissed.  Action  on  the  bond :  Held, 
that  the  restraining  order  embraces  the  time  between  its  issuance  and  the  hearing, 
and  that  damages  may  be  had  beyond  August  29th.    Id. 

14.  The  Court  may  order  a  reference  to  ascertain  the  damages  sustained  by  an 
injunction  issued  without  cause.     Russell  v.  Elliott,  2  Cal.  245. 

15.  The  reference  ordered  upon  an  nndertaking  given  on  obtaining  an  injunction 
to  ascertain  the  damages  sustained  by  defendants,  is  for  the  purpose  of  fixing  the 
measure,  not  the  fact,  of  the  liability  of  the  obligors  in  the  undertaking ;  and  such  ^ 
an  order  should  not  be  reversed  on  appeal,  unless  it  is  perfectly  clear  that  no  action 
will  lie  on  the  undertaking.     Carpenter  v.  Wright,  4  Bosw.  655. 

§  116.  Order  to  show  cause  why  injunction  should  not  be 
granted. 

If  the  Court  or  Judge  deem  it  proper  that  the  defendant,  or  any 
of  several  defendants,  should  be  heard  before  granting  the  injunc- 
tion, an  order  may  be  made  requiring  cause  to  be  shown,  at  a  speci- 
fied time  and  place,  why  the  iiyimction  should  not  be  granted ;  and 
the  defendant  may,  in  the  mean  time,  be  restrained. 

N.  Y.  Code,  S  223. 

1.  Even  if  a  Chancellor  has  no  power,  under  the  one  hundred  and  sixteenth  sec- 
tion of  the  Practice  Act,  to  require  an  undertaking  upon  the  issuance  of  the  re- 
straining order,  still,  having  taken  jurisdiction  of  the  general  subject  of  litigation, 
he  has  power,  aside  from  the  statute,  to  order  such  undertaking,  or  to  make  any 
other  order  in  the  progress  of  the  case,  for  the  furtherance  of  the  objects  of  the 
litigation  and  the  protection  of  its  subject  matter.    Prader  v.  Purkett,  13  Cal.  588. 

2.  The  usual  bond  being  given,  an  order  was  made  to  show  cause  (Aug.  29th) 
why  an  injunction  should  not  issue.  A  restraining  order,  in  the  "  mean  time,"  is- 
sued. The  case  was  continued  until  October  lOth,  when,  on  hearing,  the  order  was 
dissolved,  injunction  denied  and  suit  dismissed.  Action  on  the  bond :  Hdd,  that 
the  restraining  order  embraces  the  time  between  its  issuance  and  the  hearing,  and 
that  damages  may  be  had  beyond  August  29th.    Id. 

3.  Injunctions  to  restrain  injuries  m  the  nature  of  waste  should  not  be  issued 
before  the  hearing  on  the  merits,  except  in  cases  of  urgent  necessity,  or  wlien  the 
subject  matter  of  the  complaint  is  free  from  controversy,  or  irreparable  mischief 
will  be  produced  by  its  continuance.  But  in  all  cases  where  the  nght  is  doubtful, 
the  Court  should  direct  a  trial  at  law,  and  in  the  mean  time  grant  a  tem})orary  in- 
junction to  restrain  all  injurious  proceedings,  if  there  be  danger  of  irreparable 
mischief.     Hicks  v.  Michael,  15  Cal.  107. 

4.  Where,  under  the  one  hundred  and  sixteenth  section  of  the  Practice  Act,  an 
order  is  made  to  show  cause  why  an  injunction  should  not  be  granted,  and  restrain- 
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ing  defendants  nntil  the  hearing:,  and  on  the  hearing  upon  the  order  the  injunction 
is  refnsed,  the  restraining  order  expired  by  limitation.    Id. 

5.  An  appeal  from  an  order  refusing  to  grant  an  injunction  upon  such  hearing, 
or  from  an  order  dissolving  an  injunction,  does  not  create  an  injunction  or  prolong 
the  restraining  order  in  the  former  case,  nor  revive  it  in  the  latter,  pending  the  ap- 
peal.   Id. 

6.  The  object  of  the  practice  of  issuing  an  order  to  show  cause  before  granting 
the  injunction,  is  to  enable  the  parties  to  present  the  case  on  the  merits.     Id. 

7.  A  discontinuance  terminates  an  action  to  all  purposes,  and  operates  to  dis- 
solve an  injunction.    Hope  v.  Acker^  7  Abb.  Pr.  R.  308. 

8.  It  seems  that  a  dissolution  of  the  injunction,  followed  by  plaintiff's  acquies- 
cence by  discontinuing,  is  a  final  determination,  within  the  meaning  of  the  under- 
taking.    Carpenter  y.  Wright,  4  Bosw.  655. 

§  117.  Injunction  to  suspend  Imsiness  of  a  corporation — hoto 
and  by  whom  granted, 

tlL  An  injunction  to  suspend  the  general  and  ordinary  business  of  a 

^JlS^y^SS^i^nJu^^  ■*  ^  not  be  granted,  except  by  the  Court ;  nor  shall  it 
^  **? JSy  v^  pSSd  iiiCS^j^'Jb  ^^  )^^^^  ^^'^  notice  of  the  application  therefor  to  the 
^^^^!l^l^^oSS5CS'4^^  ^^  ^^  corporation,  except  when  the  people  of  this 
oMiM^  ***  —  ^  irty  to  the  proceeding. 

N.  Y.  Code,  S  224. 

§  118.  Motion  to  vacate  or  modify  injunction. 

If  an  injunction  be  granted  without  notice,  the  defendant,  at  any 
time  before  the  trial,  may  apply,  upon  reasonable  notice,  to  the 
Judge  who  granted  the  injunction,  or  to  the  Court  in  which  the  ac- 
tion is  brought,  to  dissolve  or  modify  the  same.  The  application 
may  be  made  upon  the  complaint  and  the  affidavit  on  which  the  in- 
junction was  granted,  or  upon  affidavit  on  the  part  of  the  defendant, 
with  or  without  the  answer.  K  the  application  be  made  upon  affi- 
davits on  the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence,  in  addition  to 
those  on  which  the  injunction  was  granted. 

N.  Y.  Code,  $  225. 

1.  Section  throe  hundred  and  thirty-four  of  the  Practice  Act  provides  that  an 
order  made  out  of  Court,  without  notice  to  the  adverse  partv,  may  be  vacated  or 
modified  without  notice.  The  provision  made  in  section  one  hundred  and  eighteen, 
that  if  an  injunction  be  granted  without  notice,  the  defendant,  at  any  time  before 
trial,  may  apply,  upon  reasonable  notice,  to  dissolve  or  modify  the  same,  is  not  a 
Bubstitntion  for  the  power  conferred  by  section  three  hundred  and  thirty-four,  but 
in  addition  to  it.    Borland  v.  Thornton,  12  Cal.  440. 

2.  Where  an  order  granting  an  injunction  is  made  ex  parte,  the  injunction  may 
be  dissolved  without  notice.    Id. 

3.  The  right  to  move  to  dissolve  an  injunction  before  final  hearing  exists  only 
where  it  was  granted  without  notice,  according  to  section  one  hundred  and 
eighteen  of  the  Practice  Act.    Natoma  Water  ^  Mining  Co.  v.  Parker,  16  Cal.  83. 

4.  An  injunction  granted  upon  an  order  to  show  cause,  and  after  a  full  hearing 
on  the  ments,  cannot  be  dissolved  on  motion  before  the  final  hearing.    The  only 
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ing  defendants  nntil  the  hearing,  and  on  the  hearing  upon  the  order  the  injunction 
is  refused,  the  restraining  order  expired  by  limitation.    Id. 

5.  An  appeal  from  an  order  refusing  to  grant  an  injunction  upon  such  hearing, 
or  from  an  order  dissolving  an  injunction,  does  not  create  an  injunction  or  prolong 
the  restraining  order  in  the  former  case,  nor  revive  it  in  the  latter,  pending  the  ap- 
peal.    Id. 

6.  The  object  of  the  practice  of  issuing  an  order  to  show  cause  before  granting 
the  injunction,  is  to  enable  the  parties  to  present  the  case  on  the  merits.    Id. 

7.  A  discontinuance  terminates  an  action  to  all  purposes,  and  operates  to  dis- 
solre  an  injunction.    Hope  v.  Acker,  7  Abb.  Pr.  R.  308. 

8.  It  seems  that  a  dissolution  of  the  injunction,  followed  bj  plaintiff's  acquies- 
cence by  discontinuing,  is  a  final  determination,  within  the  meaning  of  the  under- 
taking.    Carpenter  y.  Wnghtf  4  Bosw.  655. 

§  117.  Injunction  to  siispend  business  of  a  corporation — how 
and  by  whom  granted. 

An  injunction  to  suspend  the  general  and  ordinary  business  of  a 
corporation  shall  not  be  granted,  except  by  the  Court ;  nor  shall  it 
be  granted  without  due  notice  of  the  application  therefor  to  the 
proper  officers  of  the  corporation,  except  when  the  people  of  this 
State  are  a  party  to  the  proceeding. 

N.  Y.  Code,  S  224. 

§  118.  Motion  to  vacate  or  modify  injunction. 

J!  an  injunction  be  granted  without  notice,  the  defendant,  at  any 
time  before  the  trial,  may  apply,  upon  reasonable  notice,  to  the 
Judge  who  granted  the  injunction,  or  to  the  Court  in  which  the  ac- 
tion is  brought,  to  dissolve  or  modify  the  same.  The  application 
may  be  made  upon  the  complaint  and  the  affidavit  on  which  the  in- 
junction was  granted,  or  upon  affidavit  on  the  part  of  the  defendant, 
with  or  without  the  answer.  If  the  application  be  made  upon  affi- 
davits on  the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence,  in  addition  to 
those  on  which  the  injunction  was  granted. 

N.  Y.  Code,  §  225. 

1 .  Section  throe  hundred  and  thirtj-four  of  the  Practice  Act  provides  that  an 
order  made  out  of  Court,  without  notice  to  the  adverse  partv,  may  be  vacated  or 
modified  without  notice.  The  provision  made  in  section  one  hundred  and  eighteen, 
that  if  an  injunction  be  granted  without  notice,  the  defendant,  at  any  time  before 
trial,  may  apply,  upon  reasonable  notice,  to  dissolve  or  modify  the  same,  is  not  a 
Bnbstitucton  for  the  power  conferred  by  section  three  hundred  and  thirty-four,  but 
in  addition  to  it.     Borland  ▼.  TfwrrUon,  12  Cal.  440. 

2.  Where  an  order  granting  an  injunction  is  made  ex  parte,  the  injunction  may 
be  dissolved  without  notice.    Id. 

3.  The  right  to  move  to  dissolve  an  injunction  before  final  hearing  exists  only 
where  it  was  granted  without  notice,  according  to  section  one  hundred  and 
eighteen  of  the  Practice  Act.    Natoma  Water  ^  Mining  Co.  v.  Parker,  16  Cal.  83. 

4.  An  injunction  granted  upon  an  order  to  show  cause,  and  after  a  full  hearing 
on  the  merits,  cannot  be  dissolved  on  motion  before  the  final  hearing.    The  only 


166  INJTJNCTION.  [§  118 

• 

remedy  is  to  appeal  from  the  order  granting  the  injunction.    NaJtoma  Water  4r 
Mining  Co.  v.  Parker,  16  Cal.  83. 

5.  The  privilege  of  moving  for  a  dissolution  of  an  injunction  upon  the  filing  of 
an  answer,  is  limited  to  cases  where  the  injunction  is  originally  granted  without 
notice.     Henshaw  v.  Clark  and  one  hundred  and  three  Chinamenf  14  Cal.  460. 

6.  Where  the  injunction  is  granted  on  a  rule  to  show  cause,  it  cannot  be  dis- 
solved until  the  final  hearing,  unless  the  right  to  apply  for  dissolution  on  filing  the 
answer  be  expressly  reserved.    Id. 

7.  The  injunction  is  a  mere  remedial  process,  and  when  the  party  obtaining  it 
has  also  obtained  judgment  upon  his  cause,  the  Court  will  not  revise  the  propriety 
of  granting  the  writ.     Hicks  v.  DaviSy  4  Cal.  67. 

8.  The  Court  in  which  the  objectionable  order  or  decree  exists,  is  the  one  to  ap- 
ply to  for  relief.  Rickett  v.  Johnson,  34 ;  Revalk  v.  Kraemer,  66  ;  Chipman  v.  Bdh 
hardy  8  Cal.  268. 

9.  Plaintiffs  sue  defendants  for  damages  for  their  alleged  trespasses  upon  a  cer- 
tain portion  of  quartz  mining  claims,  alleged  in  the  complaint  to  be  the  property 
and  in  the  possession  of  plaintifis,  asking  an  injunction  against  further  trespasses, 
which  was  granted — ^the  complaint  averring  the  insolvencv  of  defendants.  The 
defendants  deny  all  the  allegations  of  the  complaint,  and  claim  ownership.  The 
jury  found,  generally,  "for  defendants,  then  moved  to  amend  the  judgment  by 
adding  thereto  the  words  '  and  that  the  injunction  heretofore  granted  be,  and  the 
same  is  hereby  dissolved,' "  which  was  refused ;  but  the  judgment  was  so  modified 
as  to  permit  defendants  to  work  the  surface  diggings  set  up  in  their  answer :  Held, 
that  tne  action  amounted  to  an  action  of  trespass,  with  an  injunction  as  auxilary 
thereto ;  and  that  the  action  itself  having  failed  by  the  verdict  for  defendants,  the 
injunction  falls  with  it,  and  should  have  been  dissolved.  Brennan  v.  Gaston,  17 
Cal.  372. 

10.  Where  a  motion  to  dissolve  an  injunction  is  made  upon  bill  and  answer 
alone,  the  general  rule  is  to  dissolve  the  injunction,  if  the  answer  denies  all  the 
equities  of  the  bill.  There  arc  exceptions  to  the  rule,  but  they  depend  upon  the 
special  circumstances  of  the  particular  cases.     Gardiner  v.  PerkinSy  9  Cal.  553. 

1 1 .  The  entire  equity  of  the  bill  in  this  case  being  denied  in  the  answer,  and 
there  l)eing  no  support  of  the  bill,  the  injunction  was  dissolved.  Burnett  v.  White- 
sides,  13  Cal.  156. 

12.  Where  an  assessment  was  laid  for  the  purpose  of  improving  a  street,  thereby 
benefiting  the  property  of  the  plaintiff  in  common  with  the  property  of  other  per- 
sons owning  lots  on  the  same  street,  and  the  improvement  was  completed  without 
the  plaintiff  interposing  in  the  outset  to  prevent  it,  and  he  then  filed  an  injunction 
bill  to  stay  the  sale  of  his  land  by  virtue  of  an  ordinance  of  the  city  for  the  pur- 
pose of  avoiding  the  payment  of  his  portion  of  the  assessment :  Held,  that  the 
injunction  ought  to  be  dissolved,  on  the  ground  that  he  who  asks  equity  must  do 
equity ;  that  the  city  should  be  permitted  to  proceed  and  sell  the  plaintiff's  land 
for  the  purpose  of  satisfying  the  assessment,  leaving  him,  after  the  sale,  to  the 
technical  rights  which  he  set  up  by  reason,  as  he  claimed,  of  some  irregularity  in 
the  mode  of  making  the  assessment.  Weber  v.  The  City  of  San  FrcMcisco,  1  Cal. 
455,  119. 

13.  An  injunction  is  not  dissolved  or  superseded  by  appeal  taken.  Merced  Min- 
ing Co.  V.  Fremonty  7  Cal.  130. 

14.  Pendency  of  a  motion  for  a  new  trial  does  not  operate  as  a  suspension  of  an 
injunction.     Ortman  v.  Dixon,  9  Cal.  23. 

1 5.  Where  an  injunction  was  granted  on  the  complaint,  restraining  defendants 
from  surveying  or  selling  the  premises  pending  suit,  it  was  dissolved  on  filing  an 
answer  setting  up  paramount  title  in  defendants :  Heldy  that  the  injunction  was 
properly  dissolved,  because  the  validity  of  defendants'  title  should  be  judicially 
determined  before  its  assertion  be  enjoined.     Curtis  v.  Sutter,  15  Cal.  263. 

16.  An  injunction  was  granted  on  the  complaint  alone,  and  the  defendant  moved 
on  his  answer  to  dissolve  it.  The  answer  was  verified,  not  by  a  party,  but  by  the 
attorney,  by  an  affidavit  attached  to  the  answer,  in  which  he  stated'  that  he  was 
acquainted  with  each  and  every  of  the  matters  and  things  set  forth  and  alleged  in 
the  answer,  and  that  all  the  matters  set  forth  in  the  answer  were  true  of  his  own 
personal  knowledge :  Held,  that  this  was  not  only  a  verification,  but  should  be 
deemed  also  an  affidavit,  within  the  provisions  of  section  two  hundred  and  twenty- 
six  of  the  Code ;  and  that  plaintiff  was  entitled  to  oppose  the  motion  by  additional 
affidavits.    Minor  v.  Buckingham,  8  Abb.  Pr.  R.  68. 
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17.  When  the  defendant  moyes  alone  on  his  answer  to  dissolve  an  injunction, 
the  phuntiff  can  read  no  affidavits  in  opposition  to  the  motion ;  but  if  the  defend- 
ant nses  affidavits  to  move  for  a  dissolution  of  the  injunction,  with  or  without  his 
answer,  the  plaintiff  may  read  additional  or  counter  affidavits.  BUUchford  v.  N. 
Y.  4r  New  Haven  R.  R.  Co.,  7  Abbott,  822. 

§  119.   When  to  be  vacated  or  modified. 

If  upon  such  application  it  satis&ctorily  appear  that  there  is  not 
sufficient  ground  for  the  injunction,  it  shall  be  dissolved ;  or  if  it 
satisfactorily  appear  that  the  extent  of  the  injunction  is  too  great, 
it  shall  be  modified. 


Chapter  IV. — Attachment. 

Sec.  120.  Attachment,  when  and  in  what  cases  may  issue. 

121.  Affidavit  for  attachment ,  what  to  contain. 

122.  Undertaking  on  attachment. 

123.  Writ,  to  wham  directed  and  what  to  state. 

124.  Shares  of  stock  and  debts  due  defendant,  how  attached 

and  disposed  of. 

125.  How  real  and  personal  property  shall  be  attached. 

126.  Attorney  to  give  written  instruction  to  Sheriff  what 

to  attach. 

127.  Garnishment,  when  garnishee  liable  to  plaintiff. 

128.  Citation  to  garnishee  to  appear  before  a  Court  or 

Judge. 

129.  Inventory,  how  made  ;  party  refusing  to  give  memo- 

randum may  be  compelled  to  pay  costs. 

130.  Perishable  property,  how  sold.    Accounts  without  suit 

to  be  collected. 

131.  When  property  clairned  by  a  third  party,  how  tried. 

132.  ^  plaintiff  obtains  judgment,  how  satisfied. 

133.  When  there  remains  a  balance  due,  how  collected. 

134.  When  suit  may  be  commenced  on  the  undertaking. 
136.  If  defendant  recover  judgment,  what  the  Sheriff  is  to 

deliver. 

136.  Proceedings  to  release  attachment,  before  whom  taken. 

137.  Attachment,  in  what  cases  it  may  be  released  and  upon 

what  terms. 
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138.  When  a  motion  to  dhcharge  attachment  may  be  Ttiade^ 

and  upon  what  growrids. 

139.  When  motion  made  on  affidavit;  it  may  he  opposed 

by  affidavits. 

140.  When  writ  shall  he  discharged. 

141.  When  writ  to  he  returned.     To  what  debts  these  sec- 

tions apply. 

§  120.  Atta^hm£nty  when  amd  in  what  cases  may  issue. 

[1853, 1858,  I860.]  The  plaintiflF,  at  the  time  of  issuing  the 
summons,  or  at  any  time  afterward,  may  have  the  property  of  the 
defendant  atta<;hed  as  security  for  the  satisfaction  of  any  judgment 
that  may  be  recovered,  unless  the  defendant  give  security  to  pay 
such  judgment,  as  hereinafter  provided  in  the  following  cases : 

1st.  In  an  action  upon  a  contract,  expressed  or  implied,  for  the 
direct  payment  of  money,  which  contract  is  made  or  is  payable  in 
this  State,  and  is  not  secured  by  a  mortgage,  lien  or  pledge  upon 
real  or  personal  property ;  or  if  so  secured,  that  such  security  has 
been  rendered  nugatory  by  the  act  of  the  defendant. 

2d.  In  an  action  upon  a  contract,  express  or  implied,  against  a 
defendant  not  residing  in  this  State. 

1 .  Generally. — ^It  is  well  settled  that  the  proceedings  by  attachment  are  stat- 
atory  and  special,  and  mast  be  strictly  pursued,  and  when  a  party  relies  upon  his 
attachment  lien  as  a  remedy,  he  must  strictly  follow  the  provisions  of  the  attach- 
ment law.     Roberts  ^  Co.  y.  Landeckefj  9  Cal.  262. 

2.  The  process  of  attachment  is  a  creation  of  statute,  and  is  a  remedy  only 
giyen  in  cases  of  indebtedness  arising  upon  contract.    Griswotd  y.  Sharp j  2  Cal.  17. 

3.  The  remedy  by  attachment  is  not  a  distinct  proceeding  in  the  nature  of  an 
action  in  rem,  but  is  a  proceeding  auxiliary  to  an  action  at  law  designed  to  secure 
the  payment  of  any  judgment  the  plaintiff  may  obtain.   Low  y.  Adams,  6  Cal.  277. 

4.  The  remedy  by  attachment  is  given  by  the  statute  of  this  State  to  those  con- 
tracts for  the  direct  payment  of  money  which  are  made  in  or  are  payable  in  this 
State.    Dutton  v.  Skelton,  3  Cal.  206. 

5.  A  writ  of  attachment  is  effectual  to  change  the  title  of  personal  property 
only  from  the  time  of  levy.     TaJffU  v.  Manlove,  14  Cal.  47. 

6.  In  an  action  to  recover  damage  for  collision,  there  being  no  indebtedness  aris- 
ing upon  contract,  an  attachment  cannot  issue.     Griswold  v.  Sharp,  2  Cal.  24. 

7.  By  and  agaillBt  partners. — Where  one  partner  buys  out  his  co- 
partners, agreeing  to  pay  the  debts  of  the  firm,  the  partnership  remains  bound  for 
firm  debts  just  as  before  the  sale.  The  lien  of  firm  creditors  attaching  must  be 
preferred  to  the  lien  of  an  individual  creditor  of  the  remaining  partner  attaching 
first.     Conro^  v.  Woods,  13  Cal.  626. 

8.  A  Sheriff  having  an  attachment  against  V.,  may  levy  on  his  interest  in  the 
grain ;  and  to  effect  this,  may  taiie  and  retain  possession  of  the  entire  quantity  of 
^rain ;  but  he  can  sell  under  the  execution  on  the  judgment  that  may  be  recovered 
m  the  action  only  the  undivided  one-third  interest  of  V.,  the  purchaser  at  the  sale 
becoming  tenant  in  common  witli  B.    Bemal  v.  Hovious,  17  Cal.  541. 

9.  The  filing  of  a  bill  by  one  partner  against  his  copartners  for  a  dissolution 
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and  account,  md  praying  for  an  injunction  and  receiver,  and  an  appointment  of  a 
receiver  by  the  Court,  docs  not  prevent  a  creditor  from  proceeding  by  attachment 
and  gaining  a  priority  over  other  creditors  until  a  final  decree  of  dissolution  and 
order  of  distribution.  Adams  v.  Woods  ^  Haskell,  T.  A.  Lynch,  et  cU,,  Intervenors, 
9  Cal.  24. 

10.  Creditor's  bill. — ^A  lien  by  attachment  enables  a  creditor  to  file  a  cred- 
itor's bill  without  waiting  for  judgment  and  execution.  Conroy  v.  Woods,  13 
Cal.  626. 

11'  Judgment. — The  judgment  in  an  attachment  suit  need  not  direct  the  sale 
of  the  property  attached,  as  the  law  makes  it  the  duty  of  the  Sheriff  to  sell  it. 
Low  V.  Henry  j^  Cal.  538. 

18.  Unless  the  answer  of  a  garnishee  discloses  heirs  having  priority  of  claim 
upon  the  funds  in  his  hands,  judgment  must  be  rendered  for  the  amount  he  admits 
is  dne.    Oahoon  v.  Levy,  4  Cal.  ^4. 

18.  Wlien  the  attachment  will  not  lie  and  will  be  discharged,  see  §  138. 

14.  Priority  of  attachmentB. — Where  a  first  attachment  against  ail  in- 
solvent is  set  aside  as  fraudulent,  in  a  suit  brought  by  a  subsequent  attaching  cred- 
itor, to  which  various  other  attaching  creditors,  prior  and  subsequent,  are  parties, 
the  plaintiff  in  the  suit  cannot  claim  priority  over  the  attachments  preceding  his, 
on  the  ground  that  by  his  superior  diligence  the  fraud  has  been  discovered.  Pat- 
rick V.  Montader,  13  Cal.  434. 

15.  Such  a  fand  is  not  strictly  an  equitable  asset.  The  prior  attachments  be- 
came liens  in  the  nature  of  a  legal  estate  vested  in  the  Sheriff  for  the  benefit  of  the 
creditors.  Plaintiff's  costs,  disbursements  and  counsel  fees,  however,  should  first 
be  deducted  from  the  fund  before  distribution.    Id. 

16.  The  debt  in  such  case  is  equitably  due,  and  there  being  no  actual  fraud 
against  subsequent  creditors,  they  cannot  be  preferred  in  equity,  even  if  the  suit 
could  have  been  defeated  by  the  debtor  himself.    Id. 


§  121.  Affidavit  for  attachment^  what  to  contain. 

[1853, 1868,  I860.]  The  Clerk  of  the  Court  shall  issue  the 
writ  of  attachment  upon  receiving  an  affidavit  by  or  on  behalf  of 
ihe  plaintiff,  which  shall  be  filed,  showing  : 

Ist.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying 
the  amount  of  such  indebtedness  over  and  above  all  legal  set-offe  or 
counter  claims)  upon  a  contract,  express  or  implied,  for  the  direct 
payment  of  money,  and  that  such  contract  was  made  or  is  payable 
in  Uiifi  State,  and  that  the  payment  of  the  same  has  not  been  se- 
cured by  any  mortgage,  lien,  or  pledge,  upon  real  or  personal  prop- 
erty. 

2d.  That  the  defendant  is  indebted  to  the  plaintiff,  (specifying 
the  amount  of  such  indebtedness,  as  near  as  may  be,  over  and 
above  all  legal  set-offs  or  coimter  claims)  and  that  the  defendant  is 
a  nonresident  of  tiie  State. 

3d.  That  the  sum  for  which  the  attachment  is  asked  is  an  actual 
bona  fide^  existing  debt,  due  and  owing  from  the  defendant  to  plainlr 
iff,  and  that  the  attachment  is  not  sought,  and  the  action  is  not 
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prosecuted  to  hinder,  delay,  or  de&aud,  any  creditor  or  creditors  of 
of  the  defendant. 

1 .  The  fact  that  an  affidavit  for  an  attachment  omits  to  aver  that  the  sum  for 
which  the  writ  is  asked  is  "  an  actual  bona  fide  existing  debt,  due  and  owing  from 
the  defendant  to  the  plaintiff,  and  that  the  attachment  is  not  sought  and  the  action 
is  not  prosecuted  to  hinder,  delay  or  defraud  anj  creditor  or  creditors  of  the 
debtor/'  does  not  render  the  attachment  issued  a  nullity  as  against  subsequent  at- 
taching creditors.    Fredenberp  v.  Pierson,  18  Cal.  152. 

2.  A  junior  attaching  creditor  cannot  take  advantage  of  irregularities  in  the  affi- 
davit or  bond  given  by  a  prior  attaching  creditor  of  a  common  debtor.    Id. 

3.  A  pledge  of  personal  property  is  a  **  mortgage,"  within  the  meaning  of  the 
Attachment  Act;  the  word  being  there  used  in  its  most  general  signification^ 
meaning  **  security."    Payne  v.  Bensley^  8  Cal.  260. 

4.  An  affidavit  for  attacnment  is  insufficient,  which  avers  that  the  defendant  is 
indebted  to  the  plaintiff  upon  an  express  or  implied  contract.  Hawley  v.  Delmas, 
<4  Cal.  195. 

5.  An  action  brought,  not  to  recover  a  specific  sum  of  money  due  or  payable 
upon  an  express  or  implied  contract,  but  to  recover  dami^es  for  the  nonperform- 
ance of  the  covenants  contained  in  a  lease  to  work  and  tul  a  farm  in  a  good  and 
workmanlike  manner,  is  not  an  action  brought  "for  the  recovery  of  mone^," 
vrithin  the  true  intent  and  meaning  of  that  phrase  in  subdivision  one  of  section 
one  hundred  and  twenty-nine,  and  in  section  two  hundred  and  forty-six  of  the  Code. 
(1  Code  R.  120 ;  14  How.  454,  395.)     Cobb  v.  Dunktn,  19  How.  164. 

6.  An  action  on  an  award  for  labor,  etc.,  performed  mostly  in  Canada,  under 
contracts  made,  executed,  delivered  and  payable  there,  by  virtue  of  a  bond  of  arbi- 
tration there  made,  and  a  submission  there  had,  must  be  regarded  as  an  action  on 
a  foreign  debt ;  in  other  words,  not  a  cause  of  action  within  this  State,  within  the 

Provisions  of  the  Code  relative  to  attachments  against  foreign  corporations.  Ccunp- 
dl  V.  Champlain  and  St.  Lawrence  Railroad  Co.,  18  How.  Fr.  412. 

§  122.   Undertaking  on  attachment. 

[1858,  I860.]  Before  issuing  the  writ,  the  Clerk  shall  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  in  a  sum  not  less 
than  two  hundred  dollars,  not  exceeding  the  amount  claimed  by  the 
plaintiff,  with  sufficient  sureties  to  the  effect,  that  if  the  defendant 
recover  judgment,  the  plaintiff  will  pay  all  costs  that  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking. 

See  §  650. 

1 .  An  attachment  bond,  executed  after  the  writ  has  been  levied  and  the  attach- 
ment dismissed,  is  void.    Benedict  v.  Bray,  2  Cal.  251. 

2.  In  attachment,  the  undertaking  should  precede  the  writ  and  accompany  the 
affidavit.    Id. 

3.  It  is  no  obiection  to  an  undertaking  on  attachment  that  it  is  made  payable  to 
the  People  of  the  State  of  California,  instead  of  the  defendant  in  the  suit,  as  the 
latter  can  sue  thereon  in  his  own  name.     Taaffe  v.  Rosenthal^  7  Cal.  514. 

4.  A  mistake  in  the  recital  of  the  bond  as  to  the  amount  for  which  attachment 
issued,  may  be  explained  and  corrected  by  parol.    Palmer  v.  Vance j  13  Cal.  556. 

5.  AotioU  on  the  bond. — ^In  an  action  on  a  bond  given  on  suing  out  an 
attachment  against  the  property  of  a  debtor,  who  was  a  merchant,  where  the  Sheriff 
had  levied  on  no  property  except  real  estate :  Hdd,  that  evidence  as  to  the  general 
effect  of  an  attachment  upon  tne  credit  and  reputation  of  merchants  ought  not  to 
have  been  submitted  to  the  jury,  on  the  ground  that  damages  resulting  therefrom 
are  too  remote  and  contingent ;  and  HSd,  further,  that  counsel  fees  paid  by  the 
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attachment  debtor  in  the  defense  of  the  suit  commenced  by  the  writ  of  attachment, 
over  and  above  the  taxable  costs,  were  not  reasonable,  and  that  the  District  Judge 
erred  in  refusing,  when  requested,  to  instruct  the  jury  to  that  effect,  after  having 
admitted  evidence  of  the  amount  of  such  counsel  fees.    Heath  v.  Lent,  1  Cal.  410. 

6.  It  seems  that  a  verdict  for  $8,000,  in  a  suit  on  an  attachment  bond,  where  no 
property  has  been  levied  on  under  the  writ  of  attachment  except  real  estate,  in  the 
possession  of  which  the  debtor  has  not  been  disturbed,  will  be  deemed  excessive, 
and  reversed  on  that  g^und.    Id. 

7.  In  an  action  on  an  attachment  bond,  it  is  improper  to  admit  evidence  of  de- 
preciation in  value  of  real  estate  attached. — ^Per  Hastings,  C.  J.    Td, 

8.  In  a  suit  on  an  attachment  bond,  if  the  bond  is  void,  the  obligors  cannot  re- 
cover for  injury  sustained  by  the  attachment.     Benedict  v.  Braj/y  2  Cal.  251. 

9.  No  recovery  can  be  had  on  a  bond  purporting  to  be  the  joint  bond  of  the 
principal  and  sureties,  but  signed  by  the  latter  only.  City  of  Sacramento  v.  Dun- 
lap,  14  Cal.  421. 

10.  Otherwise,  as  to  undertakings  under  our  system.  They  are  original  and  in- 
dependent contracts  on  the  part  of  the  sureties,  and  do  not  require  the  signature  of 
the  principal.    Id, 

11.  Otherwise,  also,  as  to  joint  and  several  bonds.  There  each  signer  is  bound 
without  the  signatures  of  the  others  named  as  obligors,  unless  at  the  time  of  exe- 
cuting the  bond  he  declared  he  would  not  be  bouna  without  such  signatures  were 
obtained.    Jd. 

12.  The  bond  given  to  release  property  attached  only  releases  it  from  the  custody 
of  the  Sheriff,  and  is  not  an  actual  substitution  of  security,  compelling  the  plaintiff 
to  proceed  upon  the  bond  alone  to  collect  his  judgment.  Low  v.  Adams,  6  Cal. 
277. 

13.  In  an  action  on  this  undertaking,  the  complaint  should  allege  that  the  prop- 
erty attached  was  released  upon  the  delivery  of  the  undertaking.  Williamson  v. 
Blatten,  6  Cal.  500. 

14.  The  recitals  in  statutory  undertakings  have  the  same  effect  and  are  to  be  con- 
strued in  the  same  wav  as  bonds  making  the  same  recitals,  and  are  conclusive  of 
the  facts  stated.    Mctfillan  v.  Dana,  18  Cal.  339. 

See  complaint,  ante  page  73.  "  Undertakings,  statutory  bonds  and  sealed  in- 
struments. 

§  123.   Writ^  to  whom  and  what  to  state. 

[I860.]  The  writ  shall  be  directed  to  the  Sheriff  of  any  county 
in  which  property  of  such  defendant  may  be,  and  require  him  to 
attach  and  safely  keep  all  the  property  of  such  defendant  within 
his  county,  not  exempt  from  execution,  or  so  much  thereof  as  may 
be  sufficient  to  satisfy  the  plaintiff's  demand,  the  amount  of  which 
shall  be  stated  in  conformity  with  the  complaint,  unless  the  defend- 
ant give  him  security  by  the  undertaking  of  at  lea^t  two  sufficient 
Bureties,  in  an  amount  sufficient  to  satisfy  such  demand,  besides 
costs ;  or  in  an  amount  equal  to  the  value  of  the  property  which 
has  been,  or  is  about  to  be  attached ;  in  which  case  to  take  such  im- 
dertaking.  Several  writs  may  be  issued  at  the  same  time  to  the 
Sheriffi  of  different  counties. 

See  4  650. 

§  124.  Shares  of  stock  and  debts  due  defendant^  how  attached 
and  disposed  of. 

The  rights  or  shares  which  the  defendant  may  have  in  the  stock 
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of  any  corporation  or  company,  together  with  the  interest  and  profits 
thereon,  and  all  debts  due  such  defendant,  and  all  other  property 
in  this  State  of  such  defendant  not  exempt  from  execution,  may  be 
attached,  and  if  judgment  be  recovered,  be  sold  to  satisfy  the  judg- 
ment and  execution. 
J.  P. 

1.  Fnnds  in  the  hands  of  a  receiver,  appointed  by  a  competent  Court,  are  not 
liable  to  attachment.  Adams  y.  Hctsicelly  6  Cal.  113;  Yxuxi  County  v.  Adanu, 
7  Cal.  35. 

2.  Where  an  attachment  was  issued  by  the  Court  of  first  instance  against  the 
property  of  a  debtor,  and  the  Sheriff  had  executed  the  same,  and  was  ordered  to 
make  the  amount  due  the  creditor  out  of  the  goods,  chattels  and  property  of  the 
debtor :  Held,  that  the  Sheriff  could  not  maintain  an  action  in  his  own  name  to 
recover  a  sum  owing  to  the  attachment  debtor  by  a  third  person,  for  goods  sold 
and  delivered.  Sublette  v.  Melhado,  1  Cal.  104. 

3.  Every  sale  of  property  and  personal  chattels  is  good  between  the  parties,  and 
cannot  be  attacked,  except  by  a  creditor  who  has  recovered  judgment  and  taken 
out  execution  against  the  vendor,  which  has  been  returned  unsatisfied,  in  whole  or 
in  part — with  the  single  statutory  exception  of  an  attaching  creditor,  and  his  rem- 
edy being  unknown  to  the  common  law,  he  must  show  ^rmatively  that  his  at- 
tachment has  been  properly  issued,  under  the  statute,  before  he  can  attack  the  sale. 
Tkomburgh  v.  Handy  7  Cal.  554. 

4.  For  such  a  purpose  the  writ  of  attachment,  coupled  with  proof  of  the  debt,  is 
inadmissible  in  proof,  without  introducing  the  affidavit  and  other  requisites  to  the 
issuing  of  the  writ.  Id. 

§  125,   Writj  how  executed, 

[1862.]  The  SheriflF  to  whom  the  writ  is  directed  and  delivered 
shall  execute  the  same  without  delay,  and  if  the  undertaking  men- 
tioned in  section  one  hundred  and  twenty-three  be  not  given,  as 
follows : 

Ist.  Real  property  standing  upon  the  records  of  the  county,  in  iiie 
name  of  the  defendant,  shall  be  attached,  by  leaving  a  copy  of  the 
writ  with  an  occupant  thereof;  or,  if  there  be  no  occupant,  by  post- 
ing a  copy  in  a  conspicuous  place  thereon,  and  filing  a  copy, 
together  with  a  description  of  the  property  attached,  with  the  Re- 
corder of  the  county. 

2d.  Real  property,  or  any  interest  therein,  belonging  to  the  de- 
fendant, and  held  by  any  other  person,  or  standing  on  the  records 
of  the  county  in  the  name  of  any  other  person,  shall  be  attached  by- 
leaving  with  such  person,  or  his  agent,  a  copy  of  the  writ,  and  a 
notice  that  such  real  property,  (giving  a  description  thereof)  and 
any  interest  therein  belon^g  to  the  defendant,  are  attached  pur- 
suant to  such  writ,  and  filing  a  copy  of  such  writ  and  notice  with 
the  Recorder  of  the  county,  and  leaving  a  copy  of  such  writ  and 
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notice  with  an  occupant  of  such  property,  or  if  there  be  no  occu- 
pant, by  posting  a  copy  thereof  in  a  conspicuous  place  thereon. 

3d.  Personal  property,  capable  of  manual  delivery,  shall  be  at- 
tached by  taking  it  into  custody. 

4th.  Stock  or  shares,  or  interest  in  stock  or  shares,  of  any  cor- 
poration or  company,  shall  be  attached  by  leaving  with  the  Presi- 
dent, or  other  head  of  the  same,  or  the  Secretary,  Cashier,  or  other 
managing  agent  thereof,  a  copy  of  the  writ,  and  a  notice  stating 
that  the  stock  or  interest  of  the  defendant  is  attached,  in  pursuance 
of  such  writ. 

5th.  Debits  and  credits,  and  other  personal  property,  not  capable 
of  manual  delivery,  shall  be  attached  by  leaving  with  the  person 
owing  such  debts  or  having  in  his  possession,  or  under  his  control, 
such  credits  and  other  personal  property,  or  with  his  agent,  a  copy  of 
the  writ,  and  a  notice  that  the  debts  owing  by  him  to  the  defend- 
ant, or  the  credits  and  other  personal  property  in  his  possession  or 
onder  his  control,  belonging  to  the  defendant,  are  attached  in  pur- 
suance of  such  suit. 

J.  P. ;  Property,  what  may  be  attached,  see  post,  ^217. 

1.  Writ}  how  executed. — ^Where  one  writ  of  attachment  was  placed  in 
the  Sheriff's  hands  on  Sunday,  and  another  against  the  same  defendant  was  placed 
in  the  hands  of  a  deputy  at  a  quarter  past  twelve  on  Monday  morning,  the  Shcri£f 
not  knowing  the  fact,  and  the  first  levy  was  made  under  the  last  writ  at  one  o'clock 
Monday  morning,  the  Sheriff  was  not  guilty  of  negligence  in  executing  the  first 
writ — ^no  special  circumstances  being  shown.     Whitney  v.  BixUerJield,  13  Cal.  335. 

2.  Reasonable  diligence  in  the  execution  of  process  depends  upon  the  particular 
(acts ;  whether,  for  instance,  the  writ  be  for  fraud,  or  oecause  the  defendant  is 
about  to  leave  the  State,  or  remove  his  property,  and  the  like.    Id. 

3.  The  mere  omission  of  a  deputy  to  inform  the  Sheriff  of  having  a  process  in 
band  is  uot  such  negligence  as  to  charge  the  Sheriff,  in  case  a  writ  last  in  hand 
was  executed  first,    la. 

4.  Where  a  subsdtate  Sheriff  (Elizor)  was  appointed,  and  the  pleadings  did  not 
show  that  there  was  no  Sheriff  or  Coroner,  or  that  these  ofiicers  were  disqualified  : 
Hdd,  that  the  appointment  being  made  by  a  Judge  having  competent  jurisdiction, 
the  presumption  of  the  law  is  that  he  faithfully  performed  his  duty.  Turner  v. 
BiUaaram,  2  Cal.  520. 

5.  No  parol  instruction  of  the  plaintiff  in  an  attachment  or  execution,  respecting 
property  seized  by  the  Sheriff  under  either  writ,  will  discharge  such  Sheriff  from 
liability.    The  statute  is  express  that  such  instruction  must  be  in  writing.    Sand- 

ford  r.  Bering,  12  Cal.  539. 

6.  A  Sheriff  who  levies  a  writ  of  attachment  upon  personal  property,  in  obedience 
tt>  the  commands  of  the  writ,  has  no  right  to  let  the  property  go  out  of  his  hands, 
except  in  the  course  of  law,  and  if  he  does,  and  the  debt  is  lost,  he  is  responsible 
to  the  plaintiff  in  the  attachment  for  the  amount  of  the  debt.    Id. 

7.  The  assent  of  an  ordinary  agent,  who  had  ^neral  charge  of  his  principal's 
affiurs  during  her  temporary  absence,  wiU  not  justify  the  Sheriff,  who  holds  an  ex- 
ecution against  a  third  person,  in  levying  it  upon  property  in  the  possession  of  the 
principal  in  her  absence.    Fitch  v.  Brockman,  2  Cal.  575. 

8.  The  presumptions  are  in  favor  of  the  regularity  of  the  acts  of  the  officer,  and 
a  return  which  simply  states  that  the  property  was  attached,  is  sufficient  on'ma 

JaeU  to  show  a  due  and  proper  execution  of  tne  writ.  Ritter  v.  Scannell,  11  Cal.  248. 
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9.  Oar  statate  prescribes  the  manner  in  which  real  estate  may  be  attached,  bnt 
contains  no  express  provision  requiring  that  all  the  acts  necessary  to  a  valid  levy 
shall  be  set  out  in  the  return ;  nor  can  such  a  rule  be  sustained.    Id. 

10.  Nor  is  it  necessary,  when  the  levy  is  made  by  posting  a  copy  of  the  writ  on 
the  premises,  that  the  return  of  the  Sheriff  should  show  that  the  premises  were  at 
the  time  unoccupied.  Id. 

11.  The  return  on  an  attachment  cannot  be  amended  so  as  to  postpone  the 
rights  of  creditors  attaching  subsequently,  but  before  the  collection.  Webster  y. 
Haworth,  8  Cal.  21. 

12.  The  levying  of  an  attachment,  at  the  suit  of  a  creditor,  upon  goods  which 
the  creditor  has  converted,  is  equivaleot  to  the  return  of  the  goods  to  the  debtor. 
Whittaker  v.  Merrill,  28  Barb.  526. 

13.  An  attachment,  in  so  far  as  it  relates  to  chattels,  differs  in  nowise  from  an 
execution  as  to  the  rights  and  duties  of  the  officer  in  levying  it.  GoU  v.  HinUm, 
8  Abbott,  120. 

14.  Cases  on  the  lien  and  priority  of  attachments  collected.  Ante,  379,  note. 

15.  The  rule  as  to  the  effect  of  a  levy  under  an  execution  does  not  applv  in  its 
full  extent  to  a  levy  under  an  attachment.  McBride  v.  The  Farmers  Savings 
Banky  7  Abbott,  347. 

16.  Where  several  attachments,  issued  under  the  Code  of  Procedure  against  the 
same  defendant,  are  actually  levied  on  the  same  property,  the  one  first  delivered  to 
the  Sheriff  has  priority,  though  it  was  the  one  last  levied.  Yale  v.  Matthews, 
12  Abbott,  379. 

17.  A  nonresident  debtor  having  shipped  goods  to  his  factor  within  this  State,  a 
creditor  issued  an  attachment,  under  the  Code  of  Procedure,  against  the  property 
of  the  debtor,  and  served  the  same  on  the  factor  after  the  bills  of  lading  were  re- 
ceived, but  before  the  goods  had  come  within  the  county.  The  factor  at  the  time 
was  largely  in  advance  of  the  consignor,  but  he  had  in  hands  goods  and  notes  re- 
ceived for  goods  sold,  to  an  amount  exceeding  the  attachment,  the  proceeds  of 
which,  together  with  the  proceeds  of  goods  represented  by  the  bills  of  lading, 
which  latter  subsequently  arrived,  were  more  than  enough  to  pay  his  balance. 
After  the  latter  goods  had  arrived  and  the  balance  of  account  turned  in  favor  of 
the  debtor,  another  creditor  issued  a  similar  attachment,  and  served  it  upon  the 
same  factor :  Held,  that  as  between  these  creditors  the  first  attachment  was  entitled 
to  priority  of  payment.  There  was  property  of  the  defendant,  in  goods  and  notes, 
in  the  hands  of  the  factor.  The  factor  alone  could  assert  his  lien  to  the  defeat  of 
the  attachment,  and  the  amount  of  his  lien  having  been  subsequently  paid,  the 
surplus  was  left  bound  by  the  attachment.    Patterson  v.  Perry,  10  Abbott,  82. 

18.  Iiien. — T.  commenced  suit  against  J.  by  attachmnnt ;  the  writ  was  levied 
upon  certain  personal  property  by  the  plaintiff  H.  as  Sheriff.  M.  J.,  wife  of  J., 
claimed  the  property  as  a  sole  trader,  and  brought  her  action  of  replevin  for  the 
property,  and  obtained  possession  of  the  same,  by  the  delivery  of  an  undertaking 
as  required  by  section  one  hundred  and  two  of  the  Code,  'the  undertaking  was 
executed  by  aefendants  R.  &  S.  The  replevin  suit  was  decided  February  5th» 
1855,  in  favor  of  H.  T.  obtained  judgment  in  the  attachment  suit  against  J.,. 
November  30th,  1854.  On  the  eighteenth  of  Febniary,  1855,  executions  in  favor 
of  other  creditors  of  J.  coming  into  the  hands  of  H.  as  Sheriff,  he  levied  them 
on  the  same  property,  and  subsequently  sold  the  property  and  paid  the  pro- 
ceeds into  Court.  H.  then  brought  this  suit  against  the  sureties  in  the  replevin 
bond :  Held,  that  the  lien  of  T.'s  attachment  continued  after  the  replevy  of  the 
goods  by  M.  J.  Hunt  v.  Robinson,  11  Cal.  262. 

19.  Plaintiff,  January  10th,  1858,  in  a  suit  entitled  C.  &  M.  and  others,  com- 
posing the  Wisconsin  Quartz  Mining  Co.  (a  corporation)  attached  a  quartz  mill 
and  ledjfe  belonging  to  the  corporation.  June  26th,  1858,  the  complaint  was 
amended,  so  as  to  make  the  corporation,  as  such,  the  party  defendant,  and  judg- 
ment was  rendered  against  the  company,  August  14th,  1858,  the  property  sold  and 
plaintiff  the  purchaser.  October,  1857,  W.  received  from  the  corporation  a  chat- 
tel mongage  on  this  property,  had  decree  of  foreclosure,  August  9th,  1858.  Sale 
October  following — W.  the  purchaser.  Defendants  here  are  in  possession  under 
Sheriff's  sale  on  the  decree.  Plaintiff  claims  title  under  his  judgment  and  sale : 
Held,  that  he  cannot  recover ;  that  he  acquired  no  lien  by  the  attachment,  because 
the  property  attached  belonged  to  the  corporation,  which  was  not  a  party  to  the 
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snit  antil  after  the  levy  and  retnm  of  the  writ ;  that  plaintifF's  rights  attach  only 
from  the  date  of  his  pudgment,  Augast  14th,  1858,  and  his  lien  l^ing  subsequent 
to  the  lien  of  W.'s  judgment,  August  9th,  1858,  under  which  defendants'  claim, 
the  latter  have  the  better  right.     Collins  v.  Montgomery ^  16  Cal.  398. 

20.  The  deposit  in  the  lUcorder's  office  of  a  copy  of  the  writ,  with  a  description 
of  the  property  attached,  is  sufficient  to  operate  as  notice  of  the  lien  to  third 
parties.     Ritter  y.  Scannell,  11  Cal.  283. 

21.  Such  lien  cannot  be  divested  by  the  failure  of  the  Sheriff  to  make  a  proper 
letam  of  the  writ.    Id, 

22.  A  lien  by  attachment  enables  a  creditor  to  file  a  creditor's  bill,  without 
waitine^for  judgment  and  execution.     Cong)^  y.  Woods,  13  Cal.  626. 

23.  The  lien  of  an  attaching  creditor  of  roal  estate  takes  effect  immediately  upon 
the  levy  of  the  attachment,  and  the  deposit  of  a  copy  of  the  writ,  together  with  a 
description  of  the  land  attached,  with  the  County  Recorder.  Ritter  v.  Scanndl,  11 
Cal.  238. 

24.  It  follows  that  a  garnishment  served  on  the  owner,  in  a  suit  i^ainst  the 
head  contractor  after  the  commencement  of  the  building,  and  before  notice  served, 
most  prevail  over  the  lien  of  a  subcontractor.     Oahoon  v.  Levy,  6  Cal.  295. 

25.  Where  a  first  attachment  against  an  insolvent  is  set  aside  as  fraudulent,  in  a 
snit  brought  by  a  subsequent  attaching  creditor,  to  which  various  other  attaching 
creditors,  prior  and  subsequent,  are  parties,  the  plaintiff  in  the  suit  cannot  claim 
priority  over  the  attachments  preceding  his,  on  the  ground  that  by  his  superior 
diligence  the  fraud  had  been  discovered.  The  prior  attachments  became  liens  in  the 
nature  of  a  legal  estate  vested  in  the  Sheriff  for  the  benefit  of  the  creditors.  Pat- 
rid:  V.  MimtaOiT,  13  Cal.  444. 

26.  The  lien  of  firm  creditors  must  be  preferred  to  the  lien  of  an  individual 
creditor  of  the  remaining  partner  attaching  nrst.    Comroy  v.  Woods,  13  Cal.  631. 

27.  The  lien  of  an  attachment  having  become  fixed  upon  funds  in  the  hands  of 
a  receiver,  follows  the  property  in  the  hands  of  his  successors.  Adams  v.  Woods^ 
9  Cal.  29. 

28.  The  lien  of  attachment  of  real  property  is  not  perfected  until  both  the  acts 
prescribed  by  statute,  to  wit :  delivery  to  the  occupant  of  a  copy  of  the  writ,  or 
posting  a  copy  upon  the  premises  if  there  be  no  occupant,  and  the  filing  of  a  copy 
with  the  Becorder,  togetner  with  a  description  of  the  proper^  attach^ — are  per- 
formed. The  omission  of  either  act  is  fatal  to  the  creation  of  the  lien.  Whaiion 
T.  Neville,  19  Cal.  41. 

29.  Where  a  writ  of  attachment  was  issued  on  the  twenty-sixth  of  August,  and 
a  copy  delivered  to  the  occupant  of  the  premises,  or  posted  upon  them,  on  the 
twenty-ninth  of  that  month,  and  on  the  same  day  the  writ  was  returned,  with  a 
certificate  of  the  Sheriff's  proceedings,  and  filed  in  the  Clerk's  office  ;  but  no  cop^ 
of  the  writ,  with  a  description  of  theproperty,  was  filed  with  the  Recorder  until 
the  ninth  of  September  following :  aeld,  that  after  the  return  of  the  writ  to  the 
Clerk's  ofllce,  on  the  twenty-ninth  of  August,  the  Sheriff  had  no  authority  to  take 
any  proceedings  for  the  completion  of  the  attachment,  previously  omitted ;  that 
the  writ  was  authority  to  him  only  for  acts  performed  while  it  remained  in  his 
poMession ;  and  hence,  that  another  creditor  of  the  debtor  purchasing  the  property 
nom  the  latter,  on  the  sixth  of  September,  took  it  free  th>m  any  lien  of  the  attach- 
menL    Id, 

SO.  It  is  the  duty  of  an  officer,  after  he  has  once  entered  upon  the  execution  of 
aa  attachment,  to  complete  its  execution  with  diligence.  Id, 

§  126.  Attorney  to  give  written  ivstructvms  to  STieriff  what  to 
atiaeh. 

Upon  receiving  infonnation  in  writing  from  the  plaintiff,  or  his 
attorney,  that  any  person  has  in  his  possession,  or  under  his  control, 
any  credits  or  other  personal  property  belonging  to  the  defendant, 
or  18  owing  any  debt  to  the  defendant,  the  Sheriff  shall  serve  upon 
sach  person  a  copy  of  the  writ,  and  a  notice  that  such  credits,  or 
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other  property,  or  debts,  as  the  case  may  be,  are  attached  in  poi^ 

Buance  of  such  writ. 
J.  P. 

§  127.   Gramishmentj  when  garnishee  liable  to  plaintiff. 

All  persons  having  in  their  possession,  or  under  their  control,  any 
credits  or  other  personal  property  belonging  to  the  defendant,  or 
owing  any  debts  to  the  defendant  at  the  time  of  service  upon  them 
of  a  copy  of  the  writ  and  notice,  as  provided  in  the  last  two  sec- 
tions, shall  be,  unless  such  property  be  delivered  up  or  transferred, 
or  such  debts  be  paid  to  the  Sheriff,  liable  to  the  plaintiff,  for  the 
amount  of  such  credits,  property  or  debts,  until  the  attachment  be 

discharged,  or  any  judgment  recovered  by  him  be  satisfied. 
J.  P. 

1 .  The  liability  of  a  garnishee  dates  from  the  service  of  the  attachment  and  affi- 
davit, and  from  me  notice  to  appear.    Johnson  v.  Carry y  2  Cal.  33. 

2.  The  ex-Sheriff  coold  only  be  gamisheed  as  a  private  individaal.  Graham  v. 
Endicott,  7  Cal.  144. 

3.  Wliere  A,  who  carried  on  a  printing  office,  and  was  indebted  to  the  hands  of 
the  office,  placed  in  the  hands  of  B  a  certain  amount  of  money,  with  directions  to 
B  to  pay  the  hands,  which  B  neglected  to  do,  and  where  there  was  no  evidence 
showing  that  the  hands  agreed  to  look  to  B  for  their  money,  or  that  A  was  in- 
debted to  the  hands  in  an  amount  equal  or  approximate  to  the  sum  in  B's  hands, 
and  the  money  was  subsequently  attached  in  the  hands  of  B  at  the  suit  of  C 
against  A  :  Hddy  that  the  money  was  liable  to  the  attachment.  Chandler  v.  Booths 
11  Cal.  342: 

4.  The  lien  of  a  subcontractor  filed,  and  notice  given  to  the  owner  of  a  building, 
within  thirty  days  after  the  completion  of  the  work,  under  the  Act  of  1855,  at- 
taches from  the  time  the  work  was  commenced,  and  takes  precedence  over  a  gar- 
nishment served  on  the  owner  against  the  head  contractor,  after  the  work  was 
commenced,  and  before  the  filing  and  serving  notice  of  lien.  Tuttle  v.  Mont/ord,  7 
Cal.  358. 

5.  The  doctrine  of  garnishment,  although  partiallv  regulated  by  statute,  is  not 
the  less  a  common  law  proceeding,  and  therefore  m  proceedings  against  a  gar- 
nishee, the  parties  are  entitled  to  a  jury  trial.     Cahoon  v.  Levyy  5  Cal.  294. 

§  128.   Citation  to  garnishee  to  appear  before  a  Court  or  Judge. 

[1855.]  Any  person  owing  debts  to  the  defendant,  or  having  in 
his  possession  or  under  his  control  any  credits,  or  other  personal 
property  belonging  to  the  defendant,  may  be  required  to  attend 
before  the  Court  or  Judge,  or  a  referee  appointed  by  the  Court  or 
Judge,  and  be  examined  on  oath  respecting  the  same.  The  de- 
fendant may  also  be  required  to  attend  for  the  purpose  of  giving 
information  respecting  his  property,  and  may  be  examined  on  oath. 
The  Court  or  Judge  may,  after  such  examination,  order  personal 
property  capable  of  manual  delivery  to  be  delivered  to  the  Sheriff, 
on  such  terms  as  may  be  just,  having  reference  to  any  liens  thereon. 
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or  claims  against  the  same,  and  a  memorandum  to  be  given  of  all 

other  personal  property,  containing  the  amount  and  description 

thereof. 
J.  P. 

1 .  The  provisions  of  the  one  hundred  and  twenty-eighth  section  were  intended 
for  the  security  of  the  plaintiff,  and  not  to  confer  a  privilege  upon  the  garnishee, 
and  the  plaintiff  may  or  may  not,  at  his  election,  require  the  garnishee  to  appear 
and  answer  on  oath,  and  his  liability  will  not  be  afiected  by  the  failure  of  the 
plaintiff  to  take  such  a  step.     Roberts  4r  Go.  v.  Landecker,  9  Cal.  262. 

2.  In  proceedings  against  a  garnishee,  it  is  the  duty  of  the  Court  simply  to  ren- 
der judgment  agamst  the  garnishee  for  the  amount  found  due  by  him  to  the  judg- 
ment debtor.     Brumagim  v.  Boucher,  6  Cal.  15. 

3.  An  order  that  the  garnishee  pay  over  the  money  into  Court  is  improper.    Id, 

4.  An  order  requiring  a  garnishee  to  pay  into  Court  the  amount  for  which  judg- 
ment has  been  rendered  against  him  may  be  considered  as  improper.  Smith  v. 
Brown,  5  Cal.  118. 


5.  Assignment,  and  its  effects. — Plaintiff  delivered  to  defendants  gold 
dust,  to  be  by  them  forwarded  to  San  Francisco,  to  be  there  coined  and  returned. 
The  dust  belonged  to  five  persons,  partners  in  mining,  of  whom  plaintiff  and  C. 
were  two.  While  the  dust  was  in  the  hands  of  defen£ints,  C.  sold  to  plaintiff,  for 
a  valuable  consideration,  his  interest  in  it,  and  gave  a  receipt  evidencmg  the  sale. 
Defendants,  after  this,  received  coin  made  of  the  dust,  and  a  creditor  of  C. 
attached  the  coin,  bv  gamisheeing  defendants.  Defendants  had  no  notice  of  the 
sale  to  plaintiff  until  Uie  day  after  the  attachment,  when  plaintiff  demanded  C.'s 
share  of  the  coin :  Held,  that  plaintiff  was  entitled  to  the  coin ;  that  the  dust  in 
defendants'  hands  was  in  the  constructive  possession  of  all  the  five  owners,  C. 
having  no  exclusive  interest  in  any  part  until  it  was  converted  into  coin,  and  divided 
among  the  owners ;  that  C.'s  right  in  the  dust  was  a  chose  in  action,  which  he  could 
assign  by  order  in  favor  of  the  purchaser  or  assignee,  and  after  such  order,  neither 
0.  nor  his  creditors  could  claim  an^  right  to  the  money ;  that  the  Statute  of  Frauds 
has  no  application  to  a  case  like  this.     Walling  v.  Miller,  15  Cal.  38. 

6.  A  garnishment  does  not  give  the  creditor  precedence  over  assignees  of  the 
fund,  when  the  assignment  is  prior  to  the  service  of  the  garnishment.    Id, 

7.  Where  shares  of  stock  in  a  corporation  have  been  regularly  transferred  as 
security  for  a  loan,  the  mortgagee  is  the  only  proper  garnishee  in  a  suit  against 
the  mortgagor,  in  order  to  attach  his  interest  in  the  corporation.  Edwards  v. 
Beugnot,  7  Cal.  162. 

8.  In  such  a  case,  the  corporation  is  no  longer  privy  to  the  interest  of  the  mort- 
gagor, which  is  a  mere  equity  in  the  hands  of  the  mortgagee.    Id, 

9.  After  the  delivery  and  presentation  of  an  order,  the  debt  due  by  the  drawee 
cannot  be  reached  on  attachment  issued  by  the  creditors  of  the  drawer.  As  against 
any  attempt  by  them  to  enforce  its  payment  upon  any  such  proceeding,  the  order 
is  an  effectual  protection,  as  it  is  also  against  the  suit  of  the  assignor  to  collect  the 
amount,  unless  such  suit  is  prosecuted  for  the  benefit  of  the  assignee.  Wheatletf 
T.  Strobe,  12  Cal.  92. 

10.  Actions  against  garnishee. — A  garnishee  cannot  plead  the  pend- 
ency of  the  attachment  suit  in  abatement  of  an  action  subsequently  brought  against 
him  by  the  debtor  in  the  attachment.  Nor  can  he  safely  pay  his  creditor,  the 
dd>tor  in  the  attachment,  so  long  as  proceedings  by  attachment  are  in  force.  The 
proper  course  is  for  the  Court  to  order  a  suspension  of  the  action  against  the  gar- 
nislMK  by  his  creditor,  until  the  attachment  proceedings  are  disposed  of.  McFad- 
den  ▼.  O'Donnell,  18  Cal.  160. 

11.  A  garnishee  should  be  allowed  to  amend  his  answer,  whenever  it  appears 
that  he  has  committed  a  mistake  or  fallen  into  error,  which  could  not  reasonably 
have  been  avoided.    Smith  v.  Brown,  5  Cal.  118. 

12.  A  party  placing  money  in  the  hands  of  another  for  the  purpose  of  making 
a  bet  on  an  election,  in  the  name  of  the  bailee,  but  for  the  benefit  of  the  bailor, 
may  retract  the  illegal  act  of  making  the  bet,  and  does  not  forfeit  the  money  by 

12 
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reason  of  the  illegality  of  the  purpose  for  which  it  was  deposited.    Hardy  v.  Hunty 
II  Cal.  343. 

13.  The  bailor  does  not  part  with  the  ownership  by  allowing  it  to  be  used  for 
his  benefit,  though  in  the  name  of  another.  The  money  in  the  hands  of  the  agent 
remains,  as  between  him  and  the  principal,  the  money  of  the  princial.    Id. 

14.  Nor  can  an  attaching  creditor  of  tlie  bailee,  levying  on  the  money  in  the 
hands  of  a  stakeholder,  with  whom  it  had  been  deposited  by  the  bailee,  claim  that 
the  bailor  is  estopped  by  having  allowed  the  bailee  to  use  the  money  in  his  own 
name,  when  the  specific  money  was  in  question  and  could  be  distinguished.  The 
creditor  had  not  been  misled  by  acts  or  declarations  of  the  bailor,  nor  had  he  given 
credit  to  the  bailee  by  reason  thereof.    Id, 

15.  The  stakeholder  being  informed  of  the  rights  of  the  bailor,  was  bound  to 
protect  those  rights  by  resisting,  in  some  way,  the  proceedings  against  him  as  a 
garnishee,  the  bailor  being  no  party  thereto ;  nor  will  he  be  protected  by  a  judg- 
ment improperly  entered  i^ainst  him,  ordering  him  to  pay  the  money  to  the  attach- 
ing creditor,    id. 

16.  A  plaintiff  who  has  sued  out  an  attachment,  and  given  the  necessary  notice 
to  a  garnishee  that  the  property  in  his  hands  is  attached,  and  subsequently  the  gar- 
nishee fraudulently  disposes  of  the  property,  has  a  right  to  waive  his  lien  on  the 
property,  and  bring  suit  for  the  value  of  the  property  against  the  garnishee.  Rob- 
arts  ^  Co.  V.  LandeckeTf  9  Cal.  262. 

17.  A  garnishee  can  only  be  required  to  answer  as  to  his  liability,  to  the  debtor 
or  defendant,  at  the  time  of  the  service  of  the  garnishment.  Norris  v,  Burgoyne, 
4  Cal.  409. 

18.  Where  B  was  gamisheed  in  a  suit  against  C,  the  day  before  he  accepted  an 
order  drawn  by  A  in  favor  of  C,  but  failed  to  inform  C  thereof;  and  C,  for  a  valu- 
able consideration,  sold  the  order,  as  indorsed,  to  D,  an  innocent  purchaser :  Ileid, 
that  B,  having  made  the  order  negotiable,  and  put  the  same  in  circulation,  is 
estopped  from  setting  up  against  it  any  antecedent  matter,  and  is  liable  to  D  for 
the  full  amount  thereof.     Ganpood  v.  oiVnpson,  8  Cal.  101. 

§  129.  Inventm/;  how  made,  etc. 

The  Sheriff  shall  make  a  full  inventory  of  the  property  attached, 
and  return  the  same  with  the  writ.  To  enable  him  to  make  such 
return  as  to  debts  and  credits  attached,  he  shall  request,  at  the 
time  of  service,  the  party  owing  the  debt,  or  having  the  credit,  to 
give  hun  a  memorandum,  stating  the  amount  and  description  of 
each ;  and  if  such  memorandum  be  refused,  he  shall  return  the 
fact  of  refusal  with  the  writ.  The  party  refusing  to  give  the  mem- 
orandum may  be  required  to  pay  the  costs  of  any  proceedings 
taken  for  the  purpose  of  obtaining  information  respecting   the 

amount  and  description  of  such  debt  or  credit. 
J.  P. 

§  130.  Perishable  property ;  how  sold,  etc. 

If  any  of  the  property  attached  be  perishable,  the  Sheriff  shall 
sell  the  same  in  the  manner  in  which  such  property  is  sold  on  exe- 
cution. The  proceeds,  and  other  property  attached  by  him,  shall 
be  retained  by  him  to  answer  any  judgment  that  may  be  recovered 
in  the  action,  unless  sooner  subjected  to  execution  upon  another 
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judgment  recovered  previous  to  the  issuing  of  the  attachment. 

Debts  and  credits  attached  may  be  collected  by  him,  if  the  same 

can  be  done  without  suit.     The  Sheriff's  receipt  shall  be  a  sufficient 

discharge  for  the  amount  paid. 
J.  P. 

1.  No  order  of  Court  is  required  to  authorize  a  sale  by  the  officer.    Low  v. 
Eenry,  9  Cal.  551. 

2.  See  post,  §  654,  as  to  the  practice. 

§  131.  Proceedings  where  property  is  claimed  by  ikird  persons. 

If  any  personal  property  attached  be  claimed  by  a  third  person 
as  his  property,  the  Sheriff  may  summon  a  jury  of  six  men  to  try 
the  validity  of  such  claim ;  and  such  proceedings  shall  be  had 
thereon,  with  the  like  effect,  as  in  a  case  of  a  claim  after  levy  upon 
execution. 

See  4  21 S  as  to  the  law  and  practice.    J.  P. 

1.  Where  property  attached  is  claimed  by  a  third  person,  the  Sheriff  may  pro- 
tect himself  before  a  jurv  of  six  persons,  and  if  the  verdict  be  in  favor  of  the 
claimant,  he  may  relinquish  the  levy,  unless  indemnified.  If  he  gives  the  bond  of 
indemnity,  it  will  only  enure  to  the  benefit  of  the  owner  of  the  property,  so  far  as 
the  consequences  which  result  from  his  own  acts  are  concerned.  jUavidaon  v. 
DaUaa,  8  Cal.  227. 

2.  In  such  case,  the  attaching  creditors  do  not  stand  in  the  position  of  joint 
trespassers,  the  seizure  of  the  second  being  subject  to  the  first,    id. 

§  132.  If  plaintiff  recover  Judgment^  how  satisfied. 

K  judgment  be  recovered  by  the  plaintiff,  the  Sheriff  shall  sat- 
isfy the  same  out  of  the  property  attached  by  him  which  has  not 
been  delivered  to  the  defendant,  or  a  claimant  as  hereinbefore  pro- 
vided, or  subjected  to  execution  on  another  judgment  recovered 
previous  to  the  issuing  of  the  attachment,  if  it  be  sufficient  for  that 
purpose: 

Ist.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of  per- 
ishable property  sold  by  him,  or  [of]  any  debts  or  credits  collected 
by  him,  or  so  much  as  shall  be  necessary  to  satisfy  the  judgment. 

2d.  If  any  balance  remain  due,  and  an  execution  shall  have  been 

issued  on  the  judgment,  he  shall  sell  under  the  execution  so  much 

of  the  property,  real  or  personal,  as  may  be  necessary  to  satisfy 

the  balance,  if  enough  for  that  purpose   remain  in  his  hands. 

Notices  of  the  sales  shall  be  ^ven,  and  the  sales  conducted  as  in 

oilier  cases  of  sales  on  execution. 
J.  P. 
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I.  The  application  of  an  attaching  creditor  to  compel  the  Sheriff  to  pay  over 
the  proceeds  of  goods  attached,  there  being  conflicting  claims  between  several 
attaching  creditors,  may  be  made  by  motion.  If  notice  of  the  motion  is  not  given, 
by  the  party  moving,  to  the  other  attaching  creditors,  it  is  tJie  duty  of  the  Sheriff 
to  do  so,  if  he  wishes  the  decision  to  bind  tlicm.    l)ixe*j  v.  Pullo<:k',  H  Cal.  570. 

§  133.  Balance  remaining  due,  Jinv  collected. 

If,  after  selling  all  the  property  attached  by  him  remaining  in  his 
hands,  and  applying  the  proceeds,  together  with  the  proceeds  of 
any  debts  or  credits  collected  by  him,  deducting  his  fees,  to  the 
payment  of  the  judgment,  any  balance  shall  remain  due,  the  Sher- 
iff shall  proceed  to  collect  such  balance  as  upon  an  execution  in 
other  cases.  Whenever  the  judgment  shall  have  been  paid,  the 
Sheriff,  upon  reasonable  demand,  shall  deliver  over  to  the  defend- 
ant the  attached  property  remaining  in  his  hands,  and  any  proceeds 

of  the  property  attached  imappUed  on  the  judgment. 
J.  P. 

§  134.    When  an  action  may  be  commenced  on  the  undertaking. 

If  the  execution  be  returned  unsatisfied  in  whole  or  in  part,  the 
plaintiff,  may  prosecute  any  undertaking  given  pursuant  to  section 
one  hundred  and  twenty-three,  or  section  one  hundred  and  thirty- 
seven,  or  he  may  proceed  as  in  other  cases  upon  the  return  of  an 

execution. 
J.  P. 

I.  The  undertaking  only  operated  to  release  the  property  from  the  custody  of 
the  Sheriff  pending  the  suit,  and  not  as  an  actual  substitution  of  security,  ijow 
v.  Adams,  6  Cal.  277. 

§  135.  If  the  defendant  recover  judgment^  what  the  Sheriff  is 
to  deliver. 

If  the  defendant  recover  judgment  against  the  plaintiff,  any 
undertaking  received  in  the  action,  all  the  proceeds  of  sales  and 
money  collected  by  the  Sheriff,  and  all  tiie  property  attached, 
remainmg  in  the  Sheriff's  hands,  shall  be  delivered  to  the  defend- 
ant or  his  agent ;  the  order  of  attachment  shall  be  discharged,  and 

the  property  released  therefrom. 
J.  P. 

§  136.  Proceedings  to  release  attachment^  before  whom  taken. 

[1854.]  Whenever  the  defendant  shall  have  appeared  in  the 
action,  he  may  apply,  upon  reasonable  notice  to  the  plaintiff,  to  the 
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fl^ikeB  effect  sixty  days  from  passage.] 

§  136.  Whenever  the  defendant  shall  have  appeared  in  the 
action,  he  may,  upon  reasonable  notice  to  the  plaintiff,  apply  to 
the  Court  in  which  the  action  is  pending,  or  to  the  Judge  thereof, 
or  to  a  County  Judge,  for  an  order  to  discharge  the  attachment 
wholly  or  in  part,  and  upon  the  execution  of  the  undertaking  men- 
tioned in  the  next  section,  such  order  may  be  granted,  releasing 
from  the  operation  of  the  attachment  any  or  all  of  the  property 
attached,  and  (that)  all  of  the  property  so  released^  and  all  of  the 
proceeds  of  the  sales  thereof,  be  delivered  to  the  defendant,  upon 
the  justification  of  the  sureties  on  the  undertaking,  if  required  by 
the  plaintiff. 

§  137.  Before  the  gi*anting  of  such  order,  the  Court  or  Judge 
shall  require  an  undertaking,  executed  by  the  defendant  and  at 
least  two  sureties,  residents  and  freeholdei*s  or  householders  in  the 
county,  to  the  effect  that,  in  case  plaintiff  recover  judgment  in  the 
action,  defendant  will,  on  demand,  redeliver  such  attached  property, 
*)  released,  to  the  proper  officer,  to  be  applied  to  the  payment  of 
the  judgment,  and  that  in  default  thereof  defendant  and  sureties 
will,  on  demand,  pay  to  plaintiff  tlie  full  value  of  the  ])ropcrty 
released.  The  Court  or  Judge  granting  such  release  may  fix  the 
sum  for  which  the  undertaking  shall  be  executed,  and  if  necessary 
in  fixing  such  sum  to  know  the  value  of  the  property  released,  the 
same  may  be  appraised  by  three  disinterested  persons,  to  be 
appointed  for  that  purpose.  The  sureties  may  be  required  to 
justify  before  the  Court  or  Judge,  and  the  property  attached  shall 
not  be  released  from  the  attaehment  without  their  justification,  if 
the  same  be  required. 
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Court  in  which  the  action  is  pending,  or  to  the  Judge  thereof,  or  to 
a  County  Judge,  for  an  order  to  discharge  the  same,  upon  the  exe- 
cution of  the  undertaking  mentioned  in  the  next  section ;  and  if 
the  application  be  granted,  all  the  proceeds  of  sales  and  moneys 
collected  by  tiie  Sheriff,  and  all  the  property  attached  remaining  in 
his  hands,  shall  be  released  from  the  attachment,  and  delivered  to 
the  defendant,  upon  the  justification  of  the  sureties  on  the  imder- 

taking,  if  required  by  the  plaintiff. 
J.  P. 

1.  Where  defendant  in  attachment  applies  to  the  Court,  under  sections  one 
hundred  and  thirty-six  and  one  hnndred  and  thirty  seven  of  the  Practice  Act,  for 
a  discharge  of  the  attachment,  and  an  undertaking  is  executed  by  D.  &  R.,  recit- 
ing the  fact  of  the  attachment,  and  that  "  in  consideration  of  the  premises,  and  in 
consideration  of  the  releait  from  attachment  of  the  property  attached  as  aboye' 
mentioned,"  they  undertake  to  pay  whatever  judgment  plaintiff  may  recover,  etc., 
and  the  Court  makes  an  order  discharging  the  writ  and  releasing  the  property : 
Hdd,  in  suit  against  the  sureties  on  the  undertaking,  that  the  complaint  need  not 
aver  that  the  property  was  actually  released  and  delivered  to  the  defendant ;  that 
as  the  consideration  'for  the  undertaking  was  the  release  of  the  property,  and  as 
the  complaint  avers  such  release,  in  consequence  and  in  consideration  of  the  under- 
taking, by  order  of  the  Court,  which  is  set  out,  the  actual  release  and  redelivery  of 
the  property  to  defendant  is  immaterial,  the  plaintiff  having  no  claim  on  it  after 
the  nndertaxing  was  given  and  the  order  of  release  made.  McMillan  v.  Dana,  18 
Cal.  339. 

§  137.  AtiMchment^  in  what  eases  it  may  he  released^  and  upon 
what  terms. 

[1854.]  Upon  such  application,  the  defendant  shall  deliver  to 
the  Court,  or  Judge,  an  undertaking  executed  by  at  least  two  sure- 
ties, residents  and  freeholders  or  householders  in  the  county,  to  the 
effect  that  the  sureties  will,  on  demand,  pay  to  the  plaintiff  the 
amount  of  any  judgment  that  may  be  recovered  in  favor  of  the 
plaintiff  in  the  action,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  shall  be  sufficient  to  satisfy  tiie  amount  claimed  by 
the  plaintiff  in  his  complaint,  and  the  costs.  The  sureties  may  be 
required  to  justify,  on  such  application  before  the  Judge  or  Court, 
and  the  property  attached  shall  not  be  released  from  the  attach- 
ment without  their  justification,  if  the  same  be  required. 
J.  P. 

I .  Where  the  Sheriff,  nnder  a  writ  of  attachment  in  the  snit  of  plaintiff  against 
I>.  M.  Eder  and  P.  M.  Eder,  as  the  firm  of  D.  M.  Eder  &  Co.,  is  about  to  leyy 
npon  the  property  of  said  firm,  and  a  bond  is  executed  by  L.  and  J.,  as  sureties, 
conditioned  to  keep  harmless  and  indemnify  the  Sheriff  against  all  damages,  costs, 
charges,  trouble  and  expense  he  may  be  put  to  by  reason  of  the  nonseizure  of  the 
property,  and  also  "  to  pay  wHateyer  judgment  may  be  rendered  against  said 
defendants ;"  and  judgment  was  obtained  against  one  only  of  the  defendants, 
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plaintiff  failing  on  the  trial  to  prove  the  other  to  be  a  partner :  Hdd,  that  the  flure- 
ties  are  liable  on  the  bond  fur  tne  amount  of  the  judgment;  that  the  bond,  though 
not  strictly  an  undertaking  under  the  statute,  conforms  substantially  to  its  require- 
ments, and  must  be  read  by  the  light  of  the  statute,  and  interpreted  according  to 
the  intention  of  the  parties.     Heynemann  v.  EdeVf  17  Cal.  433. 

2.  Such  bond  will  be  presumed  to  have  been  executed  with  reference  to  the  pro- 
visions of  the  statute ;  and  as  the  security  required  by  the  statute  is  a  security  for 
the  satisfaction  of  any  judgment  that  may  be  obtained,  the  bond  will  be  held  to 
be  such  a  security.  This  is  the  sense  of  the  instrument,  and  the  fact  that  judg- 
ment was  obtained  against  one  only  of  the  defendants  satisfies  the  condition  to 
"  pay  whatever  judgment  may  be  rendered  against  said  defendants.''    Id. 

3.  After  the  property  of  a  defendant,  which  has  been  attached,  has  been  dis- 
charged, pursuant  to  sections  two  hundred  and  forty  and  two  hundred  and  forty- 
one  of  the  Code,  upon  his  giving  an  undertaking  with  two  sureties,  the  Court  has 
no  power  to  require  the  defendant  to  procure  additional  sureties,  uuon  the  ground 
that  the  original  sureties  have  become  insolvent.  Dudley  v.  Goodrich,  7  Abb.  R.  26. 

§  138.  When  a  motion  to  diBcharge  the  attachment  may  he  made^ 
and  upon  what  grounds.  • 

[1854, 1858,  I860.]  The  defendant  may  also,  any  time  before 
the  time  for  answering  expires,  apply,  on  motion,  upon  reasonable 
notice  to  the  plaintiff,  to  the  Court  in  wljich  the  action  is  brought, 
or  to  the  Judge  thereof,  or  to  a  County  Judge,  that  the  attach- 
ment be  discharged,  on  the  ground  that  the  writ* was  improperly 

issued. 
J.  P. 

1.  The  one  hundred  and  thirty-eighth  section  of  the  Practice  Act,  which  pro- 
vides that  the  defendant  may,  at  any  time  before  answering,  "  apply,  on  motion, 
upon  reasonable  notice  to  the  plaintiff,  to  the  Court  in  which  the  action  is  brought, 
or  to  the  Judge  thereof,  or  to  a  Coun^  Judge,  that  the  attachment  be  discharged, 
on  the  ground  that  the  writ  was  improperly  issued,"  does  not  ob^date  the  necessity 
of  specifying  the  particular  points  of  irregularity  upon  which  the  motion  will  be 
made.    Freeborn^  Goodwin  v.  Glcuter,  10  Cal.  337. 

2.  A  notice  of  motion  to  discharge  a  writ  of  attachment,  "  because  the  said 
writ  was  improperly  issued,"  is  insulficient.  The  notice  should  specify  the  grounds 
of  the  motion,  and  wherein  it  will  be  urged  that  the  writ  was  improperly  issued. 
Id. 

3.  A  debt  due  for  merchandise  sold  in  Boston  to  residents  of  San  Francisco, 
and  forwarded  to  the  latter,  they  stipulating  to  pay  by  remitting  funds  to  Boston, 
is  not  the  subject  of  an  attachment  under  the  Act  of  the  twenty-ninth  of  April, 
1851.     Dutton  V.  Shelton,  3  Cal.  206. 

4.  T!ie  indebtedness  of  the  maker  upon  a  promissory  note,  before  its  maturity, 
is  not  the  subject  of  attachment.  His  obligation  is  not  to  the  payee  named  in  the 
note,  but  to  the  holder,  whoever  he  mav  be.     Gregory  v.  HigginSf  10  Cal.  339. 

5.  Nor  can  such  indebtedness,  after  the  maturity  of  the  note,  be  attached,  unlesa 
the  note  is  at  the  time  in  the  possession  of  the  defendant,  from  whom  its  delivery 
can  be  enforced  on  its  payment  upon  the  attachment.    Id. 

6.  Where  two  shareholders  in  a  joint  stock  company  sold  to  the  company  goods 
to  a  large  amount,  and  afterwards,  during  the  existence  of  the  company,  sold  their 
stock  to  A,  and  assigned  their  account  for  such  goods  to  B,  who  sued  such  com- 
pany on  said  account  by  attachment :  Held,  that  such  action  could  not  be  main- 
tained, there  having  been  no  Anal  settlement  of  the  partnership  accounts,  no  balance 
struck,  and  no  express  promise  on  the  part  of  the  individual  members  to  pay  their 
ascertained  portion.    Bullard  v.  Kinney,  10  Cal.  60. 

7.  An  attachment  issued  upon  a  debt  not  due,  is  void  as  ajsainst  creditors  whose 
rights  are  injuriously  affected  by  it.    Davis  y.  Eppinger,  18  Cal.  378. 
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8.  An  attachment  issaed  before  the  matnrity  of  the  debt,  is  prima  facie  roid  as 
against  a  subsequent  attachment.     Patrick  r.  Montader,  13  Cal.  434. 

9.  Where  goods  were  fraudulently  purchased  by  an  insolvent,  the  creditor  may 
attach  before  the  maturity  of  the  debt,  and  other  creditors,  subsequently  attaching, 
cannot  complain  that  the  suit  was  prematurely  brought.    Id. 

10.  Patrick  y.  Montader  (IS  Cal.  484^  goes  upon  the  ground  that  the  debt  on 
which  the  attachment  issued  was  equitably  dtte,  and  hence,  does  not  conflict  with 
the  rule  laid  down  here.    Davis  v.  Eppinger,  18  Cal.  350. 

1 1 .  An  attachment,  issued  before  the  issuance  of  the  summons  in  the  suit,  is  Toid, 
and  the  subsequent  issuance  of  the  summons  cannot  cure  it.  Low  t.  Henry ,  9  Cal. 
698. 

12.  Where  G.  &  Co.,  concealing  their  insolvency,  obtained  an  extension  from 
their  creditor  B.,  and  before  the  maturity  of  the  notes,  B.  apprehending  that  G.  & 
Co.  would  fail  before  then:  paper  became  due,  and  that  the  other  creaitors  of  G. 
&  Co.  would  exhaust  their  assets  by  attachment,  obtained,  by  an  arrangement  with 
G.  &  Co.,  an  ante-dated  note  for  the  amount  due  him  at  the  date  hereof  by  G.  &  Co., 
on  which  suit  was  commenced  by  attachment,  and  a  levy  made  upon  the  property 
of  G.  &  Co. :  Held,  that  B.'s  attachment  and  claim  was  valid  against  subsequent 
attaching  creditors,  the  case  not  being  one  either  of  actual  or  constructive  fraud. 
Breavster  v.  Bours,  8  Cal,  501. 

13.  Where  an  attachment  was  issued  on  a  complaint,  which  was  a  printed  form, 
with  the  blanks  filled  up  by  the  clerk,  at  the  request  of  plaintiff,  but  no  name 
signed  to  it  till  next  day,  and  after  other  attachment  on  the  same  property,  when 
h  was  signed  by  the  clerk,  with  the  name  of  plaintiff's  attorney :  Hetd,  that  the 
action  of  the  clerk,  though  not  correct,  was  only  an  irregularity,  and  the  complaint 
was  not  void.    Dixof  v.  Pollock,  8  Cal.  570. 

14.  The  fact  that  since  the  attachment  has  been  levied  the  defendants  have  as- 
signed their  Interest  in  the  property  attached  for  the  benefit  of  creditors,  does  not 
t&ct  their  ri^ht  to  move  for  a  dischai^  of  the  attachment  for  insufficiency  in  the 
papers  on  which  it  was  granted.    Dic&naon  v.  Benharn,  12  Abb.  R.  158. 

15.  Although  according  to  the  practice  in  the  First  District,  where  a  motion  to 
Yacate  an  attachment  is  made  solely  upon  the  insofficiency  of  the  original  papers, 
opposing  affidavits  to  support  the  attacnment  are  inadmissible — opposmg  affidavits 
are  admissible  so  far  as  they  relate  to  facts  which  have  taken  place  since  the  origi- 
nal  application  was  made,  and  are  intended  to  show,  not  additional  circumstances 
of  fraud  in  support  of  the  application,  but  a  change  in  the  relation  and  condition 
of  the  parties,  which  affects  the  right  to  make  the  motion.    Id, 

16.  It  seems  that  the  fact  that  since  the  attachment  has  been  levied,  the  defend- 
ants have  assigned  their  interest  in  the  property  attached,  does  not  afiect  their 
right  to  move  for  a  discharge  of  the  attachment  for  insufficiency  in  the  papers  on 
which  it  was  granted.    10  Abb.  R.  390. 

§  139.   When  the  motion  is  made  on  the  affidavits^  it  may  he 
opposed  by  affidavits. 

[1858,  I860.]     K  the  motion  be  made  upon  affidavits,  on  the 

part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose 

the  same  by  affidavits,  or  other  evidence,  in  addition  to  those  on 

which  the  order  of  attachment  was  made. 
J.  P. 

§  140.    When  the  unit  shall  be  discharged, 

[1858,  I860,]     If,  upon  such  appKcation,  it  shall  satisfactorily 
appear  that  tiie  writ  of  attachment  was  improperly  issued,  it  shall 
be  discharged. 
J.  P. 
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§  141.   When  the  writ  is  to  he  returned.     To  what  debts  these 
sections  apply. 

The  Sheriff  shall  return  the  writ  of  attachment  with  the  summons, 

if  issued  at  the  same  time ;  otherwise,  within  twenty  days  after  its 

receipt,  with  a  certificate  of  his  proceedings  indorsed  thereon  or 

attached  thereto.     The  provisions  of  this  chapter  shall  not  apply  to 

any  suits  already  commenced,  but  so  far  as  those  suits  may  be  con* 

cemed,  the  Act  entitled  "An  Act  to  regulate  Proceedings  against 

Debtors  by  Attachment,"  passed  April  22d,  1850,  shall  be  deemed 

in  full  force  and  efiect. 
J.  P. 

1.  The  Sheriff's  return  is  conclnsire  against  the  plaintiff,  and  his  action  most  be 
for  a  false  retam.    Egery  v.  Buchanan,  5  Cal.  53. 

2.  This  return  cannot  be  amended  where  a  third  party  has  acquired  an  interest 
adyerse  to  the  attachment.  Newhall  v.  Provost,  6  id.  85 ;  Wditer  ▼.  Haworth,  8 
Id.  21. 

3.  A  mistake  in  the  date  of  a  Sheriff's  return  may  be  amended  at  any  time. 
Ritter  t.  ScanneU,  11  Cal.  238. 


Chaptbr  V. — Deposit  in  Court. 

Sec.  142.  Deposit  in  Court. 

143.  Appointment  of  receiver. 

§  142.  Deposit  in  Court. 

When  it  is  admitted,  by  the  pleading  or  examination  of  a  party, 
that  he  has  in  his  possession,  or  under  his  control,  any  money  or 
other  thing  capable  of  delivery,  which,  being  the  subject  of  litiga- 
tion, is  held  by  him  as  trustee  for  another  party,  or  which  belongs, 
or  is  due,  to  another  party,  the  Court  may  order  the  same,  upon 
motion,  to  be  deposited  in  Court,  or  delivered  to  such  party,  upon 
such  conditions  as  may  be  just,  subject  to  the  further  direction  of 
the  Court. 

N.  Y.  Code,  4  244,  sub.  5. 

§  143.  Appointment  of  receiver. 

[1854.]  A  receiver  may  be  appointed  by  the  Court  in  which 
the  action  is  pending,  or  by  a  Judge  thereof: 

1st.  Before  judgment,  provisionally,  on  the  application  of  either 
party,  when  he  establishes  e^,  prima  facie  right  to  the  property,  or 
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to  an  interest  in  the  property  which  is  the  subject  of  the  action, 
and  which  is  in  possession  of  an  adverse  party,  and  the  property  or 
its  rents  and  profits  are  in  danger  of  being  lost  or  materially  injured 
or  impaired ; 

2d.  After  judgment,  to  dispose  of  the  property  according  to  the 
judgment,  or  to  preserve  it  during  the  pending  of  an  appeal ;  and 

3d.  In  such  other  cases  as  are  in  accordance  with  the  practice  of 
Courts  of  Equity  jurisdiction. 

N.  Y.  Code,  \  244. 

1.  A  County  Judge  cannot  appoint,  when.— Tinder  the  statute,  the 

Count  J  Judge  ma^  grant  an  injunction  m  cases  in  the  District  Court,  but  he  can- 
not appoint  a  receiTer ;  at  least,  not  a  thing  distinct  from  the  injunction.  Ruthrauff 
▼.  Kresz,  IS  Cal.  639. 

2.  Courts  of  Equity  have  the  power  to  appoint  receivers,  and  to  order  them  to 
take  possession  of  the  property  in  controversy,  whether  in  the  immediate  possession 
of  the  defendant  or  his  agents ;  and  in  proper  cases,  they  can  also  order  the  defend- 
ant's agents  or  employ^,  although  not  parties  to  the  record,  to  deliver  the  specific 
property  to  the  receiver.    Ex  parte  Cohen,  5  Cal.  494. 

3.  BeceiYer.  his  powers  and  duties.— A  receiver  may  employ  coun- 
sel.   Adams  v.  Woods,  8  Cal.  315. 

4.  Upon  the  application  of  the  receiver,  in  the  suit  for  dissolution,  he  can  obtain 
the  necessary  proceedings  for  procuring  a  correct  application  of  the  balance  of  a 
jnd^ment  held  by  the  partnership  against  a  third  partv,  after  paying  the  judgment 
creditor  of  the  partnership.    Adams  v.  Hackett,  7  Cal.  187. 

5.  Generally,  a  receiver  can  pay  out  nothing  except  on  an  order  of  the  Court ; 
bat  there  are  exceptions  to  the  rule ;  nor  will  he  be  denied  reimbursements  in 
erery  case  in  which  he  neglects  to  obtain  the  order,  especially  in  a  Court  of  Equity. 
Adams  v.  Wood,  15  Cal.  207. 

6.  Where  a  receiver  was  authorized  by  order  of  the  Court  appointing  him  to 
prosecute  suits  for  the  recovery  of  assets  of  the  estate  he  represents,  and  certain 
important  mercantile  books  belonging  to  such  estate  beine  lost,  the  receiver  paid 
$1,127  for  their  recovery  without  an  order  of  Court :  Held,  that  he  was  entitled  to 
a  credit  for  that  sum  as  part  of  the  necessary  or  appropriate  expenditure  of  his 
office.    Id. 

7.  The  plaintiff  brought  an  action  against  a  corporation  and  certain  of  its  trus- 
tees, and  obtained  an  injunction  and  an  order  for  a  receiver,  referring  it  to  a  referee 
to  appoint  a  suitable  person.  The  trustees,  who  were  defendants,  appealed  from 
this  order  and  obtained  a  stay  of  proceedings,  and  meanwhile  brought  a  suit  against 
the  same  corporation  and  obtained  the  appointment  of  a  receiver.  The  order  for 
a  receiver  in  the  first  action  was  subsequently  afilrmed,  and  the  referee  thereupon 
proceeded  under  the  order  and  appointed  a  receiver :  Hdd,  that  the  latter  appomt- 
ment  related  back  to  the  time  of  granting  the  order  of  reference,  and  gave  ttie  re- 
ceiver so  appointed  a  right  to  possession  of  the  assets  to  the  exclusion  of  the  other. 


ina  V.  iV.  Y.  Marbu  Co.,  ante,  66. 
8.  A  receiver  appointed  in  supplementary  proceedings,  having  applied  to  the 
Conrt  for  leave  to  take  and  sell  property  of  the  judgment  debtor,  which  was  cov- 
ered by  a  chattel  mortgage  not  yet  due,  and  leave  having  been  refused,  subse- 
quently, by  direction  of  the  judgment  creditor,  took  possession  forcibly ;  and  pend- 
ing an  order  to  show  cause  why  he  should  not  return  it,  and  restraining  him  from 
seUing  in  the  meantime,  he  sold  the  same  in  parcels  without  giving  notice  of  the 
mortgage :  Hdd,  that  the  judgment  creditor  and  the  receiver  were  liable  to  the 
mortgagee  in  an  action  for  the  illegal  taking  and  selling  the  property  without 
recognition  of  plaintiff's  rights  for  the  amount  of  the  debt  and  interest,  with  inter- 
on  the  aggregate  from  the  time  it  fell  due.  Manning  v.  Monaghan,  1  Bosw.  459. 


9.  When  a  receiver  should  not  be  appointed.— A  Court  of  Equity 

baa  no  jurisdiction  over  corporations  for  the  purpose  of  restraining  their  operations 


186  APPOINTMENT  OP  A  RECEIVER.  [§148 

or  winding  up  their  concerns.  Such  Conrt  may  compel  the  officers  of  the  cor- 
poration to  account  for  any  breach  of  trnst,  but  the  jurisdiction  for  this  purpose  is 
oyer  the  officers  personally,  and  not  oyer  the  corporation ;  hence,  in  this  case,  it  was 
«rror  in  the  Court  below  to  appoint  a  receiver  and  decree  a  sale  of  the  property 
and  a  settlement  of  the  affairs  of  the  corporation.    NeaU  y.  HaUf  16  Cal.  148. 

10.  Where  the  allegations  of  a  bill  are  general  in  their  nature,  and  the  eonities 
are  fully  denied  by  the  answer,  such  a  case  is  not  presented  as  will  justify  tne  ap- 
pointment of  a  receiver,  the  withdrawal  of  the  property  from  the  hands  of  one  in- 
timately acquainted  with  all  the  affairs  of  the  concern,  and  placing  it  in  the  hands 
of  another  who  may  not  be  equally  competent  to  manage  the  business.  WiUiam- 
aon  y.  Monroe^  3  Cat.  385. 

11.  In  a  foreclosure  suit,  the  plaintiff  has  no  right  to  have  a  receiver  of  rents 
and  profits  of  the  mortgaged  property  appointed  pending  the  litigation.  Cruy  y. 
/(/€,  6  Cal.  101. 

12.  A  receiver  should  not  in  general  be  i^^pointed  in  such  case  as  to  interfere 
with  the  rights  of  creditors  having  a  legal  or  equitable  lien  upon  the  fund,  under 
an  executory  contract,  and  the  fact  that  under  that  contract  they  may  yet  become 
part  owners,  does  not  entitle  the  present  owner  to  a  receiver  against  them.  Field 
v.  Ripley,  20  How.  Pr.  26. 

13.  In  an  action  to  recover  possession  of  real  property,  with  damages  for  the 
wrongful  withholding  thereof,  it  is  not  regular  or  proper  to  appoint  a  receiver  of 
the  rents  and  profits  of  the  property  in  controversy.  Thompaon  v.  Shenwrd,  anU^ 
427. 

14.  The  plaintiff  cannot  demand  the  appointment  of  a  receiver  of  property  in 
which  he  has  no  interest.    Smith  v.  Wells,  20  How.  Pr.  158. 

15.  That  a  receiver  should  not  be  appointed  of  property  in  another  State,  be- 
longing to  a  person  who  has  not  been  brought  within  the  jurisdiction  of  the  C'Onrt. 
Fidd  V.  Ripley,  20  How.  Pr.  26. 

16.  The  Court  will  not  ordinarily  take  from  a  party  the  custody  of  his  property 
without  notice  to  him,  and  giving  him  an  opportunity  to  show  cause  against  it.  A 
receiver  will  not  be  appointed  upon  an  ex  parte  application  before  the  appearance  of 
the  defendant,  or  until  he  has  made  default,  after  service  of  process,  except  in  cases 
of  emergency.    Id, 

17.  Appointment  before  judgment. — To  warrant  the  appointment  of 
a  receiver  oefore  judgment  under  the  Code,  both  2k  prima  facie  right  to  the  prop- 
erty which  is  the  subject  of  the  action,  and  which  is  in  tlie  possession  of  the  ad- 
verse party ;  and  also  as  matter  of  fact,  that  the  property,  or  its  rents  and  profits, 
are  in  danger  of  being  lost  or  materially  injured  or  impaired,  must  be  shown.  Peo- 
ple v.  Mayor,  etc.,  ofrfew  York,  19  How.  Pr.  289. 

18.  In  an  action  for  lands,  where  the  plaintiff'  shows  an  apparent  right,  and  the 
party  in  possession  has  no  legal  title,  and  the  rents  and  profits  are  in  danger  of 
oeing  impaired,  a  receiver  may  be  appointed  in  the  first  instance.  But  where  some 
of  the  defendants  in  possession  are  irresponsible,  and  before  the  commencement  of 
the  action  the  rents  and  profits  were  in  danger  of  being  lost,  it  is  no  answer  to  the 
application  for  a  receiver,  that  since  the  commencement  of  the  action  the  responsi- 
ble defendants,  who  clearly  have  no  title,  have  taken  measures  for  their  collection 
and  preservation.     The  People  and  Taylor  v.  Mayor,  etc.,  of  New  York,  8  Abb.  7. 

19.  One  who  is  a  necessary  party  to  the  action,  is  interested  in  the  fund,  and  is 
entitled  to  be  heard  in  regard  to  its  custody  and  disposal,  pendente  lite,  must  be 
brought  in  and  have  notice  before  a  receiver  can,  in  ordinary  cases,  be  appointed. 
Field  Y.  Ripley,  20  How.  26. 

20.  Creditors  may  attach  after  bill  filed.— In  a  case  where  one  part- 
ner has  filed  his  bill  for  a  dissolution  of  the  partnership  and  the  appointment  of  a 
receiver,  it  seems  that  until  a  dissolution  has  been  judicially  declared,  and  a  re- 
ceiver ordered  to  make  a  pro  rata  distribution  of  the  assets  among  the  creditora, 
they  are  not  prevented  from  resorting  to  adverse  proceedings  and  thereby  gaining 
a  preference.  Adams  v.  Hackett,  7  Cal.  187;  Aaams  v.  Woods,  8  Id.  152;  9  Id. 
24 ;  Naglee  v.  Laman,  14  Id.  450. 

21.  Fees,  disbursements,  etc. — An  order  of  Court  directing  a  referee 
"  to  ascertain  and  report  the  amount  of  disbursements  and  expenses  made  with  or 
under  the  direction  and  authority  of  the  Court,"  by  a  receiver  or  custodian  of 
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money  in  the  hands  of  the  Court,  is  too  narrow  to  do  him  justice,  and  should  be  so 
enlai^d  as  to  allow  for  all  reasonable  and  proper  expenses  incident  to  the  receiv- 
ership.    Adams  v.  Haskell^  6  Cal.  475. 

22.  And  this,  although  the  claim  is  for  disbursements,  etc.,  incurred  by  the  cus- 
todian of  the  fund,  under  an  appointment  as  assignee  in  a  proceeding  in  insolvency, 
which  was  afterwards  held  to  be  void.    Id. 

23.  Receivers  or  other  custodians  of  money  in  the  hands  of  a  Court,  who  are 
receivers  except  in  name,  as  they  are  bound  to  obey  the  orders  of  the  Court  in 
their  relation  to  the  fund,  as  well  as  regards  its  safe  custody  as  its  return,  are  co- 
relatively  entitled  to  the  protection  of  the  Court  against  loss  for  disbursements 
which  were  necessary  and  proper,  and  such  as  a  reasonable  and  prudent  man,  act- 
ing as  receiver,  would  have  been  justified  in  expending.    Id. 

24.  Ghenerally. — Where  it  appears  that  the  partners,  parties  to  the  suit  for  a 
diasolution,  held  a  judgment  against  a  third  party  which  was  never  reduced  to  the 
possession  nor  under  the  control  of  the  receiver,  the  appointment  of  the  receiver 
would  not  operate  as  an  assignment  or  transfer  of  any  property  not  so  reduced  to 
possession  within  a  reasonable  time.    Id. 

25.  Per  Tbkry,  J.— A  fund  in  the  possession  of  a  receiver  can  only  be  distrib- 
ated  by  the  order  of  the  Court  in  whose  custody  it  is,  and  no  party  can,  by  ad- 
verse proceedings,  acquire  a  lien  over  it.    Id. 

26.  In  this  case  it  was  error  in  the  Court  below  to  appoint  a  receiver  and  decree 
a  sale  of  the  property  and  a  settlement  of  the  affairs  of  the  corporation.  NeaU  v. 
HUl,  16  Cal.  145. 

27.  Such  decree  necessarily  results  in  the  dissolution  of  the  corporation,  and 
would  be  doing  indirectly  what  the  Court  has  no  power  to  do  directly.   'Id. 

28.  A  receiver  is  appointed  on  behalf  of  all  the  parties  who  may  establish  rights 
in  the  cause,  and  the  money  in  his  hands  is  in  custodia  legis,  Adams  v.  Wooas,  8 
Cal.  306. 

29.  The  transfer  to  a  receiver  by  order  of  Court  of  the  effects  of  an  insolvent  in 
the  suit  of  a  judgment  creditor,  is  not  an  assignment  absolutely  void  under  the  in- 
solvent act  of  1852,  according  to  any  decision  of  the  Supreme  Court,  but  only 
void  against  the  claim  of  creditors.    Naglee  v.  Lyman,  14  Cal.  466. 

30.  A  creditor's  action  was  commenced  against  the  defendants,  an  insolvent 
firm,  and  then  negotiations  were  had.  for  a  compromise  with  creditors,  upon  an 
anderstanding  that  the  plaintiffs  should  not  be  prejudiced  by  the  delay  necessary. 
Bat  meanwhile  other  plaintiiis  commenced  a  second  action  for  the  same  purpose, 
and  obtained  an  order  referring  it  to  a  referee  to  appoint  a  receiver.  The  defend- 
ants appealed  from  this  order  and  stayed  the  plaintiff's  proceedings  thereon,  and 
meanwhile  sufiered  the  plaintiff  in  the  first  suit  to  obtain  a  like  order,  from  which 
they  took  no  appeal,  ana  thereupon  a  receiver  was  appointed  in  the  first  suit,  who 
entered  upon  his  duties.  The  plaintiife  in  the  second  suit  then  moved  to  vacate  or 
modify  the  order  for  a  receiver  m  the  first  suit :  Held,  1st,  that  the  defendants  hav- 
ing been  guilty  of  no  fraud  or  collusion,  the  order  should  not  be  vacated ;  2d,  that 
no  objection  bieing  shown  to  the  receiver  actually  appointed,  the  order  should  not 
be  modified.  The  receiver  is  the  officer  of  the  Court,  not  the  agent  of  the  party ; 
3d,  that  the  plaintiff}  in  the  second  suit  were  entitled  to  have  been  heard  on  the  ap- 
plication for  his  appointment,  and  that  they  should  be  allowed  to  take  an  order  so 
su*  opening  the  reference  as  to  permit  them  to  be  heard  on  the  subject,  and  that 
the  referee  inquire  whether  the  receiver  so  appointed  is  a  suitable  person  to  be  ap- 
pointed receiver  in  both  suits,  and  to  hear  and  determine  the  objections  of  such 
last  named  plaintiffs  to  such  receiver ;  and  if  the  referee  shall  find  that  he  is  not  a 
suitable  person,  then  that  he  nominate  to  the  Court  a  suitable  person  to  be  ap- 
pointed m  his  place ;  and  in  the  meantime,  that  all  proceedings  of  both  parties  in 
the  matter  of  such  receivership,  except  the  bearing  of  the  api^,  be  stayed.  Lot- 
tiwur  T.  Lord,  4  £.  D.  Smith's  C.  P.  B.  183. 
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TITLE   VI. 

OF  THE  TRIAL  AND  JUDGMENT  IN   CIVIL  ACTIONS. 

Chapter  I. — Judgment  in  general. 

Sec.  144.  Judgrnent^  definition  of, 

145.  JudgmenJt  may  he  for  or  against  one  of  the  parties, 

146.  JudgmeTit^  may  he  against  one  party  and  action  pro- 

ceed on  to  the  others. 

147.  The  relief  to  he  awarded  to  the  plaintiff. 

148.  Action  may  he  dismissed  or  nonsuit  entered. 

149.  Judgment  on  the  merits^  when. 

§  144.  Judgment^  definition  of. 

A  judgment  is  the  final  determination  of  the  rights  of  the  parties 
in  the  action  or  proceeding,  and  may  be  entered  in  term  or  vacar 
tion. 

N.  Y.  Code,  S  245. 

1.  Final  judgment,  what  is. — The  correct  rule  appears  to  be  that  the 
words  "final  judgment"  must  be  understood  as  applying  to  all  judgments  and 
decrees  which  determine  the  particular  cause,  and  that  it  is  not  requisite  that  such 
judgments  should  finally  decide  upon  the  rights  which  are  litigated.  Belt  t.  Davis, 
1  Cal.  138. 

2.  In  this  case,  the  whole  scope  and  object  of  the  suit  was  to  vacate  the  judg- 
ment in  a  former  suit,  and  procure  a  new  trial  therein,  that  being  the  point  in 
issue.  The  District  Court  set  aside  the  judgment,  and  granted  a  new  trial :  Held, 
that  the  order  setting  aside  the  judgment  was  a  final  judgment.    Id, 

3.  The  case  of  Loring  v.  lUsley  (1  Cal.  28)  explained.    Id. 

4.  Every  definitive  sentence  or  decision  of  a  Court,  by  which  the  merits  of  a 
cause  are  determined,  although  it  be  not  technically  a  judgment,  or  the  proceed- 
ings are  not  capable  of  being  enrolled  so  as  to  constitute  what  is  technically  called 
a  record,  is  a  judgment  within  the  meaning  of  the  law,  and  as  such  subject  to  the 
revisory  jurisdiction  of  the  appellate  Court.    Id. 

5.  Judgment  having  been  obtained  against  A,  who  was  master  and  one-third 
owner  of  a  certain  bark,  for  the  sum  of  $2,000,  in  the  Court  of  First  Instance, 
and  his  interest  having  been  sold,  and  purchased  by  B  :  Held,  that  a  further  judg- 
ment, rendered  in  a  subsequent  proceeding,  ordering  that  the  possession  of  the 
bark  should  be  delivered  to  B,  was  erroneous.  Held,  also,  that  such  judgment  is 
a  final  judgment,  over  which  this  Court  has  appellate  jurisdiction,  under  the  Act 
of  February  28th,  1850.    Loring  v.  lUdey,  1  Cal.  24;  see  Belt  v.  Davis,  Id.  134. 

6.  When  the  Court  has  jurisdiction  of  the  question  and  the  parties,  its  judgment, 
whether  legal  or  illegal,  proper  or  improper,  is  vaUd  and  binding,  until  reversed  or 
set  aside.    Reynolds  v.  Harris^  14  Cat.  678. 

7.  A  judgment  dismissing  a  suit,  in  which  a  temporary  injunction  had  been 

S anted,  for  want  of  prosecution,  amounts  to  a  determination  by  the  Court  that 
e  injunction  was  improperly  granted,  and  is  in  effect  a  final  judgment  against 
the  defendant.    Dowling  v.  PUack,  18  Cal.  625. 

8.  Order,  as  contradistinguished  f^om  a  final  judgment. 

what  is. — ^As  to  what  constitutes  an  order,  see  Loring  v.  lUsl&f,  I  Cal.  27,  and 
BeU  v.  Davis,  Id.  136. 
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9.  It  may  be  defined  to  be  the  judgment  or  conclusion  of  the  Court  upon  anj 
motion  or  proceeding.  It  means  cases  where  a  Court  or  Judge  grants  affirmative 
relief,  and  cases  where  relief  is  denied.     Gilman  v.  Contra  Costa  County,  d  Cal.  57. 

10.  Cannot  be  attacked  collaterally. — ^Where  several  persons  were 
saed  as  members  of  a  joint  stock  company,  and  the  suit  was  discontinued  as  to  B, 
one  of  the  defendants,  and  judgment  was  taken  against  all  the  others,  upon  which 
execution  was  subsequently  issued,  and  the  property  of  one  M.,  who  was  not  a 
party  to  the  suit,  taken  to  satisfy  the  same :  ffeld,  that  M.  cannot,  by  a  bill  in 
equity  against  the  plaintiff  in  the  judgment,  set  it  aside  upon  the  ground  that  the 
discontinuance  of  the  suit  as  to  B.  was  a  discontinuance  as  to  all  of  the  defend- 
ants. The  judgment  cannot  be  attacked  in  this  collateral  manner.  MarJdey  v. 
Rand,  12  Cal.  275. 

11.  The  recital  in  a  decree  "that  defendants  had  been  regularly  served  with 
process,  or  had  waived  service  by  their  acknowledgment,"  is  sufficient  evidence 
that  the  requisite  proof  was  produced.  In  the  absence  of  all  evidence  on  this 
point,  the  presumption  would  be  in  favor  of  the  jurisdiction  of  the  Court,  and  of 
the  r^ularity  of  its  proceedings ;  and,  for  the  want  of  such  evidence,  the  decree 
cannot  be  impeached  in  a  collateral  action.    Alderson  v.  Bell  and  Wife,  9  Cal.  315. 

12.  A  decree  cannot  be  impeached  collaterally  because  entered  prematurely. 
The  remedy  is  by  a  direct  proceeding  in  the  action.    Id. 

13.  Where  a  judgment  was  rendered  by  confession  in  open  Court,  upon  an  alle- 

Sktion  of  indebtedness  and  appearance  of  the  parties,  wluitever  errors  intervened, 
ev  cannot,  at  the  instance  of  one  not  a  party  to  the  judgment,  be  invoked  to  set 
aside  or  show  the  judgment  a  nullity.     Claud  v.  El  Doratw  County,  12  Cal.  128. 

14.  A  judgment  can  be  attacked  in  any  form,  directly  or  collaterally,  for  want 
of  jurisdiction,  but  only  by  a  direct  proceeaing  against  the  judgment,  in  the  Court 
which  rendered  it,  or  in  an  appellate  Court,  upon  appeal  from  the  judgment,  when 
there  is  an  irregularity  in  procuring  jurisdiction.     WhitweU  v.  Barbier,  7  Cal.  64. 

15.  The  true  test  in  such  cases  is,  whether  the  omission  complained  of  is  of  the 
sabstance  of  the  act  required  to  be  performed.  If  of  the  substance,  then  the  judg- 
ment is  a  nullity ;  if  of  form,  only  an  irr^ralarity.    Id, 

16.  If  a  judgment  is  pronounced  by  a  Court  having  jurisdiction,  no  matter  how 
irregular  it  may  be,  it  must  stand,  until  set  aside  or  reversed  on  appeal ;  but  when 
entered  by  a  mere  ministerial  officer  without  authority  of  law,  it  is  void.  Steams 
T.  Agtdm,  7  Cal.  448. 

17.  The  Board  of  Supervisors  of  a  county  is  a  special  tribunal  with  mixed 
powers,  administrative,  judicial  and  legislative,  and  jurisdiction  over  roads,  ferries 
and  bridges,  is  given  to  it  by  statute.  Its  judgments  and  orders  cannot  be  attacked 
collateraBy,  any  more  than  the  judgments  of  Courts  of  Record.  Waugh  v.  Chan- 
cey,  13  Cal.  12. 

18.  A  decree  of  the  Probate  Court,  ordering  a  claim  to  be  paid,  rendered  on 
petition  of  the  administrator,  and  without  objection  by  him,  is  final  and  conclusive, 
and  cannot  be  assailed  collaterally,  nor  directly,  on  the  ground  that  it  was  rendered 
on  insufficient  evidence.    Estate  of  Cook,  14  Cal.  130;  State  v.  McGlynn,  20  Id. 

19.  In  suit  in  the  District  Court,  on  a  bond  given  in  the  Court  of  Sessions  for 
the  appearance  there  of  a  part^  indicted  for  misdemeanor — the  Court  of  Sessions 
baring  declared  the  bond  forfeited  for  nonappearance — ^the  sureties  cannot  defend 
on  the  eround  that  the  judgment  of  forfeiture  was  erroneous.  That  judgment 
cannot  be  thus  revised.    People  v.  Wdf,  16  Cal.  385. 

90.  The  judgment  of  the  Supreme  Court,  being  conclusive  so  long  as  it  stands, 
cannot  be  attacked  collaterally,  on  the  ground  tluit  parties  to  it  did  not  prosecute 
the  appeal,  but  must  be  set  aside,  if  at  all,  by  a  direct  proceeding  impeaching  it 
for  fiand.    Bostic  v.  Love,  16  Cal.  72. 

21.  When  it  is,  and  is  not,  a  bar. — ^A  judgment  upon  demurrer  is  not 
always  a  bar  to  a  subsequent  action.  It  is/so  only  where  it  determines  the  merits 
of  the  case.    Robinson  v.  Howard,  5  Cal.  428. 

22.  Where  the  answer  shows  that  the  demurrer  was  to  the  validity  of  the  con- 
tract which  gave  rise  to  the  claim,  and  this  averment  is  found  to  be  true,  as  alleged, 
bj  the  Judge  at  nisi  prius,  upon  inspecting  the  record  of  the  case,  the  judgment 
upon  demurrer  is  a  bar  to  the  suit.    Id. 

33.  A  judgment  of  insolvency,  where  the  Court  had  jurisdiction,  if  not  reversed 
on  appeal,  is  conclusive  between  the  parties.    Kofdman  v.  Wright,  6  Cal.  231. 
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24.  A  dischar^  in  insolvencj  of  a  debt  is  equally  a  dischar^  of  a  judgment 
on  that  debt,  and  the  costs,  rendered  between  the  time  of  filing  the  petition  and 
schedule,  and  the  time  of  final  discharge.     Imlay  v.  Carpentier,  14  Cal.  l75. 

25.  To  plead  a  former  judgment  in  bar,  it  must  appear,  not  only  that  it  was 
upon  the  same  action,  but  between  the  same  parties.     Chase  v.  Swain,  9  Cal.  l.)6. 

26.  In  a  chancery  case,  when  all  the  proofs  are  in,  and  the  case  fully  before  die 
lower  and  the  appellate  Court,  the  judgment  of  the  latter  is  conclusive,  where  it 
passes  upon  the  merits  of  the  controversy ;  and  on  the  reversal  of  the  decree  below, 
that  Court  can  take  no  further  proceedings,  unless  authorized  by  the  appellate 
Court,  except  such  as  are  necessary  to  give  efiect  to  its  judgment.  The  whole 
matter  is  res  adjudicata.    Soule  v.  DitweSy  14  Cal.  249. 

27.  A  judgment  rendered  upon  a  complaint  radically  defective,  may  be  treated 
as  a  nullity.    Reynolds  v.  Ham's,  9  Cal.  338.  * 

28.  Power  of  the  Court  over  judgments.—ln  this  State,  no  motion 

can  be  entertained  by  a  District  Court  to  set  aside  a  judgment  on  any  ground, 
including  that  of  want  of  jurisdiction  over  the  person  of  defendant  in 'the  action 
in  which  judgment  was  entered,  after  the  expiration  of  the  term  in  which  it  was 
entered,  unless  the  jurisdiction  of  the  Court  is  saved  by  some  motion  or  proceed- 
ing at  the  time,  except  in  the  case  provided  for  by  the  sixty-eighth  section  of  the 
Practice  Act.  Bell  v.  Thompson,  19  Cal.  706 ;  Suydam  v.  Pitcher,  4  Id.  280 ; 
Shaw  V.  McGregor,  8  Id.  521. 

29.  A  Court  may,  in  term  time  or  vacation,  order  judgment  on  a  verdict  ren- 
dered and  recordeid,  if  the  motion  for  new  trial  were  taken  under  advisement. 
Hutchinson  v.  Boars,  13  Cal  50. 

30.  Validity  and  force,  where  no  jurisdiction  over  the  per- 
son.— ^A  personal  judgment  of  a  Court  of  general  jurisdiction  is  invalid  for  the 
purpose  of  acquiring  any  rights  under  it,  when  it  appears  afiSrmatively  upon  the 
face  of  the  record  that  tne  Court  had  acquired  no  jurisdiction  over  the  person  of 
the  defendant.     Whitwell  v.  Barbier,  7  Cal.  63. 

31.  A  judgment  void  for  want  of  personal  jurisdiction,  is  not  cured  by  the 
appearance  of  the  party  for  the  purpose  of  vacating  it.  Gray  v.  Hawes,  8  Cal. 
568. 

32.  As  between  parties  and  privies.— A  judgment  is  of  no  force, 

except  between  the  parties  and  privies,     lieckett  v.  Selover,  7  Cal.  228. 

33.  A  judgment  record  is  only  conclusive  between  the  parties  and  their  privies, 
except  in  some  cases  for  specific  purposes.    Davidson  v.  Dallas,  8  Cal.  227. 

34.  A  purchaser  of  land,  subsequent  to  a  suit  brought  against  his  vendors  to 
quiet  title,  and  to  a  notice' of  lis  pendens  filed  in  the  County  Recorder's  ofiSce,  is  a 
mere  volunteer,  who  takes  subject  to  any  decree  in  the  suit.  Gregory  v.  Haynes, 
13  Cal.  494. 

35.  Alteration  without  notice. — An  alteration  of  a  judgment  by  the 
Court,  without  notice,  so  as  to  include  a  partv  not  served  with  process,  if  not  void, 
is  voidable,  at  the  election  of  the  partv.     Chester  v.  Miller,  13  Cal.  561. 

36.  Where  the  Court  makes  an  order  requiring  plaintiff  to  appear  at  a  certain 
time,  and  show  cause  why  a  judgment  in  his  favor  should  not  be  set  aside,  and  it 
does  not  appear  that  a  copy  of  tlie  order  was  served  on  plaintiff  or  his  attorney, 
or  that  anv  notice  was  given  of  the  time  at  which  the  matter  was  to  be  heard,  it  is 
error  for  the  Court  to  set  aside  the  judgment,  and  its  order  to  that  effect  \nil  be 
reversed  on  appeal.     VaUejov.  Green,  16  Cal.  161. 

37.  Judgment,  how  entered. — Where,  in  a  suit  to  enforce  a  verbal  con- 
tract for  the  sale  of  land — ^the  complaint  averring  a  balance  of  four  hundred  dol- 
lars to  be  due  defendant  when  he  should  make  a  deed,  and  describing  the  land  by 
its  position  with  reference  to  adjoining  tracts — a  demurrer  was  put  m,  and  bexn^ 
overruled,  and  defendant  not  answering,  final  judgment,  by  default,  was  enterea 
for  plaintiff — evidence  being  taken  as  to  the  contract  by  the  referee — ^that  plaintifiT 
pay  defendant  three  hundred  dollars,  the  latter  to  make  a  deed  of  the  land,  which 
was  described  in  the  judgment  by  metes  and  bounds :  Held,  that  the  judgment  is 
erroneous,  both  as  to  the  amount  adjudged  due  defendant  and  in  describing  the 
land  by  metes  and  bounds  ;  that  the  judgment  should  have  followed  the  complaint 
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ID  both  these  particulars,  and  that  the  departure  is  material  and  fatal.  Hdman  y. 
VaUejo,  19  Cai.  498. 

38.  If  the  verdict  of  the  jury  fails  to  find  the  lien,  the  Court  cannot  render  a 
judgment  essentiallj  different  from  the  verdict,  and  the  judgment  so  far  will  be 
pevcracd.     Walker  v.  Hauss  Hijo,  1  Cal.  186. 

39.  Where  a  man  is  sued  bj  a  fictitious  name,  and  the  return  of  the  Sheriff  on 
the  summons  shows  service  on  the  defendant  by  his  proper  name,  as  "  John  Doe, 
alias  Westfall,*'  a  default  being  entered,  judgment  may  be  rendered  against  the 
defendant  in  his  true  name,  Westfall,  without  proof  that  Doe  and  Westfall  are 
the  same.     CStrtis  v.  Herrick,  14  Cal.  117. 

40.  To  authorize  an  arrest  of  the  defendant  upon  execution  issuec^  upon  a  judg- 
ment recovered  in  an  action  upon  contract,  the  fraud  for  which  the  arrest  is  sought 
must  be  alleged  in  the  complaint,  and  be  passed  upon  by  the  jury,  and  be  stated 
in  the  judgment.    Davis  v.  Robinsorif  10  Cal.  411. 

41.  Judgment  should  be  entered  at  once,  when.— Where  there 

is  no  question  as  to  the  proper  judgment  to  be  entered  on  a  verdict,  the  judgment 
afaould  be  entered  at  once,  without  waiting  for  a  motion  for  new  trial.  Hutchinson 
T.  BottTS,  13  Cal.  51. 

42.  A  suspension  of  all  proceedings  under  the  judgment  fiilly  protects  the  los- 
inff  party  from  all  loss  or  injury,  if  uom  any  cause  the  verdict  be  set  aside  or  the 
jadgment  vacated.    Id, 

43.  Judf^entS  entered  in  vacation.— Where  the  Supreme  Court 
reTersea  the  judgment  of  a  District  Court,  and  directs  the  entry  of  a  final  judg> 
ment,  such  judgment  can  be  entered  by  the  Clerk  of  the  District  Court  in  vacation. 
McMUiany.  Richards,  12  Cal.  467. 

44.  After  appeal,  the  Court  below  loses  control  over  the 

judjnnent. — ^Where  a  judgment  is  rendered,  and  an  appeal  taken  to  this  Court, 
the  Court  below  loses  control  over  the  judgment,  and  an  order  amending  the  judg- 
ment is  erroneous.    Bryan  v.  Berry,  8  Cal.  135. 

45.  Presumptions  in  favor  of  Courts  of  general  jurisdiction, 

eto. — ^The  presumption  in  favor  of  a  jud^ent  of  a  Court  of  general  jurisdiction 
18  overthrown,  when  the  record  of  the  entire  case  discloses  a  want  of  jurisdiction. 
a.  569. 

46.  The  appellate  Court  will  presume  in  favor  of  the  judgment  of  the  Court 
below,  unless  the  record  clearly  show  error.  Thompson  v.  Sfanrow,  2  Cal.  100; 
Kilbvm  V.  Ritchie,  2  Id.  148;  White  v.  Ahemathy,  3  Id.  426;  Johnson  v.  Sepulr 
veda,  5  Id.  151  ;  GreweU  v.  Henderson,  7  Id.  292 ;  Nelson  v.  Lemmon,  10  Id.  50. 

47.  Effect  of  reversal  of  judgment.— Where  an  execution  on  a  judg- 
ment for  the  recovery  of  money  is  not  stayed  by  the  undertaking  on  appeal  reouired 
bj  statute  for  that  purpose,  a  sale  may  be  made  on  the  execution,  and  the  rights  of 

Sarchasers  are  in  no  respect  afHscted  by  the  subsequent  reversal  of  the  judgment. 
^armer  v.  Rogers,  10  Cal.  335. 

48.  If  on  sale  under  judgment,  the  plaintiff  or  his  assignee  buys  in  the  property, 
ke  must  restore  it  to  the  defendant  on  reversal  of  #ie  judgment ;  otherwise,  as  to 
a  atranger,  a  bonajide  purchaser  without  notice.     Reynolds  v.  Harris,  14  Cal.  680. 

49.  Where  a  party  to  a  judgment  has  obtained  any  advantage  through  the  judg- 
ment, he  must  restore  that  advantage  to  the  other  party  if  the  judgment  be  after- 
ward reversed.    Id, 

50.  Identity  of  judgments. — A  judgment  was  obtained  against  one  John 
P.  Manrow,  in  the  city  of  New  York,  and  an  action  was  brought  upon  a  judgment 
against  one  John  P.  Manrow,  in  the  city  of  San  Francisco ;  the  identity  of  the 
person  was  held  to  be  presumed.     Thompson  v.  Manrow,  1  Cal.  428. 

51.  Attorney  has  no  lien  on  a  judgment.— The  attorney  has  no  lien 

npon  a  judgment  recovered  by  him  in  favor  of  his  client  for  a  qitantum  meruit  com- 
penaation  for  his  services ;  such  lien  extends  only  to  costs  given  by  statute.  Ex 
parU  Kyle,  I  Cal.  332;  Mansfield  v.  Dorland,  2  Id.  509;  Rvssell  v.  Conway,  11 
Id.  103. 

52.  Interest  on  judgments. — A  judgment  rendered  for  use  and  occupar 
tion  should  not  draw  any  interest  whatever.     Osbom  v.  Hmdrickaon,  8  Cal.  32. 
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53.  Interest  is  not  recoverable  on  a  judgment  in  another  State,  withoat  proof 
that  the  law  of  such  State  allows  interest  on  judgments  ;  at  common  law,  judg- 
ments do  not  carry  interest.  Thompson  v.  ManroWj  2  Cal.  100 ;  Cavender  v.  Guildj 
4  Id.  253. 

54.  In  entering  a  judgment,  the  correct  rule  is  to  add  the  interest  due  on  the 
note  up  to  the  time  of  the  judgment  to  the  principal,  and  enter  the  judgment  for 
the  gross  amount,  and  such  judgment  is  then  to  bear  the  same  interest  as  the  note 
until  paid.     Guif  v.  Franklin,  5  Cal.  417 ;  Emeric  v.  Tains,  6  Id.  156. 

55.  When  a  judgment  is  entered  upon  the  cognovit,  and  by  its  authority,  then 
the  amount  acknowledged  would  Iiave  been  the  sum  of  the  judgment;  but  where 
upon  complaint  and  answer  denying  the  allegations  thereof,  the  acknowledgment 
is  used  as  evidence,  interest  may  be  given  in  the  judgment  by  way  of  damages. 
Hirschfidd  v.  Franldin,  6  Cal.  607. 

56.  The  provision  of  the  statute  on  interest,  which  authorizes  judgments  to  bear 
the  same  interest  as  the  contracts  on  which  they  are  recorded,  was  intended  to  be 
confined  to  contracts  fixing  the  rate  of  interest.     Raun  v.  Reynolds,  10  Cal.  19. 

57.  In  a  judgment  in  a  suit  on  a  note  bearing  an  agreed  amount  of  intesest,  the 
interest  is  to  be  computed  and  made  a  part  of  the  judgment,  and  the  judgment 
should  bear  the  agreed  interest.    Mount  v.  Chapman,  9  Cal.  294. 

58.  When  equity  will,  and  will  not.  interfere.— An  injunction 

will  not  be  sustained  to  stay  proceedings  under  a  judgment  obtained  by  neglect  of 
party  or  counsel,  where,  if  the  neglect  were  excusable,  full  relief  might  have 
Deen  had  on  motion  in  the  original  action.    Borland  v.  Thornton,  12  Cal.  445. 

59.  An  injunction  will  not  lie  to  restrain  the  collection  of  a  judgment  against 
the  plaintiff,  on  the  ground  that  the  judgment  was  for  a  balance  of  purchase 
money  of  land  under  covenant  for  a  good .  title,  while  in  fact  the  grantor  had  no 
title  as  lon^  as  the  purchaser  against  whom  the  judgment  was  taken,  and  who 
seeks  to  enjoin  it,  remains  in  possession.    Jackson  v.  Norton,  6  Cal.  189. 

60.  If  a  party  enters  judgment  for  too  much,  or  before  the  whole  amount  is  due, 
it  is  not  conclusive,  biit  only  prima  facie,  evidence  of  fraud  to  avoid  the  judgment 
Patrick  v.  Montader,  13  Cal.  442,  overruling  Taaffe  v.  Josephton,  7  Cal.  356. 

61.  Where  a  part^  moves  for  a  new  trial,  and  iails,  he  cannot  on  the  same  facts 
go  into  equity  to  enjoin  the  judgment  rendered.     Collins  v.  Butler,  14  Cal.  228. 

62.  To  obtain  the  aid  of  chancery  to  vacate  a  judgment,  a  party  must  show 
that  he  has  exhausted  all  proper  diligence  to  defend  in  the  suit  in  which  judgment 
was  rendered.    Riddle  v.  Baker,  13  Cal.  304. 

63.  Courts  of  Equity  are  ever  ready  to  grant  relief  from  sales  made  upon  their 
decrees,  w^here  there  has  been  irregularity  in  the  proceedings,  rendering  the  title 
defective,  as  well  when  the  purcliaser  or  parties  interested  have  been  misled  by  a 
mistake  of  law  as  to  the  operation  of  the  decree,  as  when  they  have  been  misled 
b^  a  mistake  of  fact  as  to  the  condition  of  the  property,  or  the  estate  sold,  pro- 
vided application  be  made  to  them  in  suits  in  which  such  decrees  are  entered, 
within  a  reasonable  time,  and  the  relief  sought  will  not  operate  to  the  prejudice  of 
the  just  rights  of  others.     Goodenow  v.  Exoer,  16  Cal.  470. 

64.  The  nature  and  extent  of  the  relief  in  such  cases  are  matter  resting  very 
much  in  the  sound  discretion  of%he  Court.  As  a  general  rule,  the  purchaser  will 
be  released  and  a  resale  ordered,  or  such  new  or  additional  proceedings  directed  as 
may  obviate  the  objections  arising  from  those  originally  taken,  when  the  conse- 
quences of  the  mistake  are  such  that  it  would  be  inequitable,  either  to  the  par- 
chaser  or  the  parties,  to  allow  the  sale  to  stand.  But  when  the  relief  is  sought  in 
one  action  from  a  purchase  made  upon  a  mistake  of  law  as  to  the  efiect  of  a 
decree  rendered  in  another  action,  it  seems  that  the  ordinary  rules  as  to  mistakes 
of  law  should  apply,  and  from  such  Courts  of  Equity  seldom  relieve.    Id. 

§  145.  Jwdgmmt  may  he  for  or  against  one  of  the  parties. 

Judgment  may  be  given  for  or  against  one  or  more  of  several 
fdainii&,  and  for  or  against  one  or  more  of  several  defendants ;  and 
it  may,  when  the  justice  of  the  case  requires  it,  determine  the  ulti- 
mate rights  of  the  parties  on  each  side,  as  between  themselves. 

N.  Y.  Code,  h  274. 
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1.  Where  two  persons  are  sued  jointly  upon  a  joint  contract,  judgment  may  be 
rendered  in  favor  of  the  plaintiff  against  one  of  the  defendants  and  in  favor  of  one 
o(  the  defendants  against  the  plaintiff.  Thus,  where  A  sued  B  and  C  as  partners, 
and  the  misjoinder  was  not  set  up  in  the  answer,  and  the  plaintiff's  demand  was 
proved  against  B,  but  not  against  C,  and  verdict  and  judgment  were  given  in 
nivor  of  the  pUintiff  against  B,  and  in  favor  of  C  against  the  plaintiff,  on  appeal 
the  jodgment  was  affirmed.    Itowe  v.  Chandler^  1  Cal.  167. 

2.  Where  it  is  clear  that  two  or  more  defendants  are  not  liable  jointly,  a  joint 
jadgment  against  both  cannot  be  sustained,  although  each  may  be  severally  liable ; 
60  held  in  an  action  by  a  lessor  against  two  subtenants  of  his  lessee,  when  it  ap- 
poired  that  the  subtenants  did  not  occupy  any  portion  of  the  premises  jointly. 
jPierce  v.  Mintwm,  1  Cal.  470. 

3.  Where  some  of  the  defendants,  partners,  are  not  served  with  process,  the 
plaintiff  may  proceed  against  those  served.    Ingraham  v.  GildermesteTf  2  Cal.  88. 

4.  A  covenant  not  to  sue,  made  to  a  portion  only  of  joint  debtors,  does  not  re- 
lease any  of  them.    McUthey  v.  Galley,  4  Cal.  64. 

5.  In  an  action  against  defendants  jointly  indebted,  where  one  only  is  served,  a 
several  judgment  may  be  entered  against  him.    Hirskfield  v.  Franklin,  6  Cal.  607. 

6.  In  an  action  brought  jointly  against  two  defendants,  on  a  joint  and  several 
obligation,  the  entry  of  final  judgment  on  default  against  one  of  the  defendants  is 
a  discharge  of  the  other.    Steams  v.  Aguirre,  6  Cal.  182. 

7.  Inidl  cases  of  joint  and  several  contracts,  the  plaintiff  may  elect  whether  he 
will  sue  the  defendants  severally  or  jointly ;  having  elected  to  treat  his  demand  as 
joint  for  tlie  purposes  of  the  action,  he  must  be  governed  by  the  same  rules  which 
would  have  applied  if  his  contract  originally  had  been  joint,  and  not  joint  and 
several ;  and  it  is  clearly  error  to  enter  several  judgments  against  the  defendants. 
Id, 

8.  Where  two  defendants  are  jointly  sued,  and  service  had  on  both,  the  Clerk  of 
the  Court  has  no  authority  to  enter  judgment  by  default  against  one ;  and  his  act 
in  so  doing  is  without  color  of  law  and  void,  and  may  be  disregarded  or  set  aside. 
Steam*  v.  Aguirre,  7  Cal,  449. 

9.  Where  the  plaintiff  established  his  right  to  recover  against  both  defendants, 
judgment  should  be  entered  against  them.    Id. 

10.  Where  the  obligors  in  a  Sheriff's  bond  bind  themselves  jointly  and  severally 
in  specific  sums  designated,  they  may  aU  be  joined  in  the  same  action,  but  separate 
judgments  are  required.    People  v.  Edwards^  9  Cal.  286. 

11.  A  judgment  against  one  or  more  joint  guarantors  of  a  note  bars  the  action 
against  tne  others.  When  the  contract  is  joint,  and  not  joint  and  several,  the  en- 
tire cause  of  action  is  merged  in  the  judgment.     Brady  v.  Reynolds,  13  Cal.  31. 

12.  Equity  has  jurisdiction  to  vacate  a  judgment  fraudulently  altered,  so  as  to 
include  a  defendant  not  served  with  process,  and  not  originally  included  in  the 
judgment.     Chester  v.  MiUeTf  13  Cal.  558. 

13.  In  suit  against  several  defendants  known  as  "  Table  Mountain  Water  Com- 
pany," for  possession  of  a  ditch,  the  verdict  was :  ".We  find  for  the  plaintiff  and 
against  L." — one  of  the  defendants.  Judgment  was  entered  that  defendant  sur- 
rnider  possession  of  the  ditch  to  plaintiff,  and  that  plaintiff  recover  of  L.,  "  one  of 

said  defendants,  the  sum  of ,  his  costs,"  etc. :  ndd,  that  there  is  no  error  in 

the  judgment ;  tliat  it  must  be  construed  by  the  verdict,  which  is  confined  to 
plaintiff  and  L.     Treat  v.  La/orge,  15  Cal.  41. 

14.  In  suit  against  husband  and  wife  for  services  rendered  by  plaintiff  to  the 
wife  before  her  marriage,  judgment  may  be  entered  against  both  defendants,  with 
a  direction  that  it  be  enforced  only  against  the  separate  property  of  the  wife  and 
the  common  property  of  both.     Van  Maren  v.  Jwinson,  15  Cal.  308. 

15.  Where,  in  an  action  against  defendants  jointly  and  not  severally  liable,  a 
portion  only  of  them  are  served  with  process,  the  Clerk  cannot,  on  the  application 
of  plaintiff,  enter  judgment  upon  default  against  parties  served  only.  A  judgment 
•o  entered  is  void.    Kelle^  v.  Austin,  17  Cal.  564. 

16.  The  proper  course  m  such  case  is,  to  enter  judgment  against  all  the  defend- 
ants, but  so  as  to  be  enforced  against  the  joint  property  of  all  and  the  separate 
property  of  those  served.    Id. 

17.  Where  three  persons  are  sued  on  a  promissory  note  given  by  one  of  the  par- 
ties in  the  name  of  all  as  partners,  and  the  evidence  fails  to  show  the  partnership, 
or  the  authority  of  the  party  making  the  note  to  bind  all,  and  one  of  tne  parties  is 
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nonsuited  and  jndginent  taken  against  the  other  two :  Hdd,  that  there  is  no  error 
in  such  judgment.    Stoddard  v.  Van  Dyke,  12  Cal.  438. 

18.  In  suit,  on  an  account  a^inst  "  Randall  &  Inas/'  partners,  the  former  only 
being  served  with  process,  a  joint  judgment  was  rendered  against  both  :  JSetd^  thii 
the  judgment  is  void  as  against  the  party  not  served.  Inas  v.  fFinsprar,  18  Cal. 
397. 

19.  Plaintiff  sells  goods  to  C.  on  his  individnal  account.  Subsequently,  C. 
directs  plaintiff  to  charge  the  goods  to  the  joint  account  of  C.  &  J.,  which  is  done. 
Plaintiff  sues  C.  &  J.  jointly.  Proven  that  C.  had  no  authority  to  bind  J. :  Hddj 
that,  although  J.  is  not  liable,  judgment  may  bo  rendered  against  C. ;  that  oar 
Practice  Act  (Sec.  145)  has  modified  the  common  law  rule;  that,  in  suit  against 
several  joint  debtors,  plaintiff  must  recover  against  all  or  none— «o  far,  at  least,  as 
to  permit  judgment  against  a  portion  of  the  defendants  wherever  tlie  contract  pur- 
ports on  its  face  to  be  the  contract  of  all  the  parties  sued,  and  it  turns  out  in  proof 
that  a  portion  only  are  liable.    Lewis  v.  Clarkin,  18  Cal.  399. 

20.  In  suit  agamst  two  on  a  joint  assessment  for  taxes,  judgment  may  be  ren- 
dered against  one  only  of  the  defendants,  if  the  other  be  not  liable.  People  v. 
Fnsbie/lS  Cal.  402. 

21.  The  common  law  rule,  that  where  defendants  are  sued  on  a  joint  contract, 
recovery  must  be  had  against  all  or  none,  modified  by  our  Practice  Act.     Id. 

22.  Qftery :  whether  the  rule  is  entirely  abrogated.    New  York  cases  cited.    Id, 

23.  In  an  action  against  two  for  injury  to  property  without  force,  the  evidence 
showed  that  the  injury  resulted  from  the  joint  act  of  the  two,  but  the  jury  found 
that  each  was  liable  for  a  part  only  of  the  injury,  and  they  severed  the  damages 
accordingly,  and  judgment  was  entered  for  a  diiSbrent  sum  against  each :  HeU, 
that  neither  iudgmcnt  could  be  sustained,  and  it  was  not  a  case  for  permitting  the 
plaintiff  to  elect,  since  it  was  impossible  to  say  upon  what  ground  the  jury  had 
based  the  liabiliiy  of  either.     Turner  v.  McCarthtf,  4  E.  D.  Smith's  C.  P.  R.  247. 

24.  Two  defendants  were  sued  together  as  havm^  jointly  committed  a  tort,  and 
on  the  trial  it  was  proved,  by  competent  and  sufficient  evidence,  that  they  jointly 
did  the  wrong,  and  that  the  plaintiff  had  been  damaged  to  the  amount  of  six  hun- 
dred dollars.  The  referee  before  whom  the  cause  was  tried,  severed  the  damages, 
assessing  them  at  one  hundred  and  fifty  dollars  against  one  defendant,  and  six  hun- 
dred dollars  against  the  other.  On  his  report,  the  plaintiff  entered  judgment 
against  both  for  six  hundred  dollars,  without  any  formal  remittitur  as  to  the  lesser 
amount :  Heldf  on  appeal  from  the  judgment,  that  the  severing  of  the  damages 
was  rightly  disregarded  in  entering  the  judgment,  and  that  the  judgment  so  entered 
was  correct,  and  should  be  affirmed,  with  leave  to  the  plaintiff  to  modify  its  form, 
(if  so  advised)  so  as  to  state  that  he  elected  to  remit  the  lesser  sum,  and  take  judg- 
ment against  both  for  the  larger  sum.     O'Shea  v.  Kirker,  8  Abb.  Pr.  R.  69. 

§  146.  Judgment  may  he  against  one  party  and  actian  proceed 
as  to  others. 

In  an  action  against  several  defendants,  the  Court  may,  in  its 
discretion,  render  judgment  against  one  or  more  of  them,  leaving 
the  action  to  proceed  against  the  others,  whenever  a  several  judg- 
ment is  proper. 

N.  Y.  Code,  §  274. 

§  147.   The  relief  to  be  awarded  to  the  plaintiff. 

The  relief  granted  to  the  plaintiff,  if  there  be  no  answer,  shall 
not  exceed  that  which  he  shall  have  demanded  in  his  complaint ; 
but  in  any  other  case,  the  Court  may  grant  him  any  relief  conj^tent 
with  the  case  made  by  the  complaint,  and  embraced  within  the  issue. 

N.  Y,  Code,  §  275. 
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1.  Where  judgment  is  taken  by  default,  no  relief  can  be  given  beyond  that 
demanded  in  the  complaint.    Raun  v.  ReynoldSf  11  Cal.  19. 

§  148.  Action  may  he  disviissed  or  nonsuit  entered. 

An  action  may  be  dismissed,  or  a  judgment  of  nonsuit  entered 
in  the  following  cases : 

Ist.  By  the  plaintifiF  himself,  at  any  time  before  trial,  upon  the 
payment  of  costs,  if  a  counter  claim  has  not  been  made.  If  a  pro- 
visional remedy  has  been  allowed,  the  undertaking  shall  thereupon 
be  delivered  by  the  Clerk  to  the  defendant,  who  may  have  his  action 
thereon. 

2d.  By  either  party,  upon  the  written  consent  of  the  other. 

3d.  By  the  Court,  when  the  plaintiff  fails  to  appear  on  the  trial, 
and  the  defendant  appears  and  asks  for  the  dismissal. 

4th.  By  the  Court,  when  upon  the  trial,  and  before  the  final 
submission  of  the  case,  the  plaintiff  abandons  it. 

5th.  By  the  Court,  upon  motion  of  the  defendant,  when  upon 
the  trial  the  plaintiff  fails  to  prove  a  suflScient  case  for  the  jury. 
The  dismissal  mentioned  in  the  first  two  subdivisions  shaJl  be  made 
by  an  entry  in  the  Clerk's  register.  Judgment  may  thereupon  be 
entered  accordingly. 

1.  First  subdivision. — ^Plaintiff  has  not  the  absolute  right  to  take  a  non- 
foit  after  the  case  has  been  finally  submitted  and  the  jury  has  retired ;  but  such 
right  docs  exist  at  any  time  before  such  final  submission  and  retirement.  Brown 
T.  Harter,  18  Cal.  76. 

2.  Plaintiff  has  a  right  to  take  a  nonsuit  at  any  time  before  the  jury  retires, 
there  being  no  counter  claim.    Hancock  Ditch  Co.  v.  Bradford^  13  Cal.  637. 

3.  Nor,  under  the  one  hundred  and  forty-eighth  section  of  the  Practice  Act,  is 
he  bound  to  tender  costs  before  the  nonsuit.  The  provision  as  to  costs  is  simply 
that,  by  the  nonsuit,  plaintiff  becomes  subject  to  costs.    Id. 

4.  Third  subdivision. — ^Where  the  plaintiff  fails  to  appear  and  prosecute 
his  suit,  and  the  defendant  moves  for  a  nonsuit,  the  Court  has  no  alternative  but  to 
grant  it.     Peralta  v.  Mariea,  3  Cal.  185. 

5.  Fifth,  subdivision. — Where  four  persons  were  sued  as  codefendants  on 
a  joint  contract,  and  the  plaintifls  adduced  no  evidence  to  establish  the  joint  liabil- 
itv  of  all,  and  a  motion  ror  a  nonsuit  was  made  on  this  ground,  but  refused  by  the 
Court,  and  judgment  was  rendered  against  all  the  defendants  jointly :  Held,  that 
the  judgment  was  erroneous  ;  but  held  further,  that  the  plaintiffs  might  have  dis- 
continued the  suit  as  against  those  not  shown  to  be  liable,  and  have  proceeded  to 
judgment  against  those  whose  liability  was  established,  upon  such  terms  and  con- 
ditions as  should  appear  to  be  just.    Acquital  v.  Crotpeil,  1  Cal.  121. 

6.  If  there  be  some  evidence  which  tends  or  conduces  to  prove  all  the  material 
allegations  of  the  complaint,  the  sufficiency  thereof  is  a  question  for  the  jury ;  but 
where  there  is  no  evidence  on  some  material  point  necessary  to  be  proved  in  order  to 
make  out  a  cause  of  action,  it  becomes  the  duty  of  the  Court,  on  motion  of  the 
defendant,  to  order  a  nonsuit.    Ringgold  v.  Haven,  1  Cal.  108. 

7.  An  action  was  brought  against  the  defendants  to  recover  damages  for  injuries 
to  goods  in  being  carried  from  New  York  to  San  Francisco,  founded  not  upon 
contract,  but  upon  the  common  law  duty  of  carriers :  Held,  that  it  was  necessary 
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for  the  plaintiff  to  establish,  not  only  the  delivery  of  the  goods  to  the  defendante, 
but  that  they  were  engaged  in  the  business  of  transporting  goods  as  common  car- 
riers ;  and  there  being  no  evidence  whatever  that  the  defendants  were  common 
carriers :  Held,  also,  that  a  motion  for  a  nonsait  should  have  been  granted  by  the 
Court  below.    Id, 

8.  The  doctrine  of  Ringgold  v.  Haven  ^  Livingston,  (ante,  108)  that  it  is  the 
duty  of  the  Court  in  a  proper  case  to  nonsuit  the  plaintiff,  affirm^.  DcdrympU 
V.  Hanson f  1  Cal.  125. 

9.  Where  there  is  no  evidence  to  make  out  a  cause  of  action,  the  Court  should 
nonsuit  the  plaintiff.    Id. 

10.  If  the  evidence  of  the  plaintiff  will  not  authorize  a  jury  to  find  a  verdict  for 
him,  or  if  the  Court  would  set  it  aside,  if  so  found,  as  contrary  to  evidence,  it  is 
the  duty  of  the  Court  to  nonsuit  the  plaintiff.    Mateer  v.  Brown,  1  Cal.  221. 

1 1 .  Courts  should,  of  their  own  motion,  dismiss  a  case  based  upon  a  considcrsp 
tion  which  contravenes  public  policy,  whether  the  parties  to  the  suit  take  the  objec- 
tion or  not.     Valentine  v.  Stewart,  15  Cal.  387. 

12.  Referee  ma^  grant. — ^Under  our  statute,  the  referee  takes  the  place 
of  the  Judge,  in  the  trial  of  all  cases  referred  to  him,  and  may  grant  a  nonsait 
Plant  V.  Fleming,  20  Cal. 

IS.  What  operates  as  a  discontinuance.— The  plaintiff  commenced 

an  action  of  forcible  entry  and  detainer  against  the  defendant,  in  a  Justice's  Court. 
The  Justice,  instead  of  trying  the  case,  certified  it  to  the  District  Court :  Held, 
that  the  transfer  was  illegal,  and  could  not  defeat  the  plaintiff's  rights  by  operat- 
ing as  a  discontinuance.    Larue  v.  Gaskins,  5  Cal.  507. 

14.  The  submission  of  a  cause  in  Court  to  arbitration  operates  as  a  discontinu- 
ance of  the  suit.     Gunter  v.  Sanchez,  1  Cal.  45. 

15.  Generally. — Where  the  complaint  in  an  action  on  a  bill  of  exchange 
describes  it  as  payable  to  the  order  of  A,  whereas  the  hill  offered  in  evidence  is 
drawn  payable  to  d,  it  is  a  variance  to  be  taken  advantage  of  by  objecting  to  the 
evidence,  or  by  a  motion  of  nonsuit.    Farmer  v.  Cram,  7  Cal.  135. 

16.  Where  a  motion  is  made  for  a  nonsuit,  without  stating  the  grounds  upon 
which  it  is  made,  it  \b  not  error  to  overrule  the  motion.  Kiler  v.  Kimball,  10  Cal. 
267. 

17.  Nonsuit  not  proper  where  there  is  any  evidence  tending  to  prove  the  indebt- 
edness.    Cravens  v.  Dewey,  13  Cal.  40. 

18.  Where  a  defendant  moved  for  a  nonsuit,  and  afterwards  introduced  evidence 
supplying  the  defect  in  the  plaintiff's  testimony,  on  which  the  motion  for  nonsuit 
was  founded :  Held,  that  the  defendant  had  thereby  waived  his  motion,  and  could 
not  insist  upon  it  in  this  Court.    Rinagold  v.  Haven,  1  Cal.  108. 

19.  Per  JBennbtt,  J. — The  practice  of  nonsuit  and  of  demurrer  to  evidence 
considered.    Id. 

20.  The  decision  in  Ringgold  v.  Haven,  (ante,  108)  that  the  power  of  compul- 
sory nonsuit  exists,  approved.    Mateer  v.  Brown,  1  Cal.  221. 

21.  It  is  error  to  refuse,  in  an  action  of  ejectment,  a  nonsuit  as  to  such  defend- 
ants as  were  not  in  possession  of  the  premises  at  the  commencement  of  the  action. 
Gamer  v.  Marshall,  9  Cal.  268. 

22.  In  ejectment,  upon  disclaimer  of  possession  or  interest  in  the  property,  a 
judgment  lor  plaintiff  cannot  be  entered.  When  such  disclaimer  is  relied  upon, 
the  only  proper  judgment  is  one  of  nonsuit.    No€y.  Card,  14  Cal.  576. 

23.  Wnere  plaintiffs,  having  excepted  to  the  ruling  of  the  Court  excluding  cer- 
tain evidence,  take,  in  consequence  of  such  ruling,  a  nonsuit,  with  leave  to  move 
to  set  it  aside,  they  do  not  waive  any  of  their  rights  as  to  the  exception  taken. 
Objections  to  the  introduction  of  evidence  confined,  in  the  appellate  Court,  to  the 
grounds  taken  below.    Natoma  Water  and  Mining  Co.  v.  Clarkin,  14  Cal.  544. 

24.  A  failure  on  the  part  of  a  plaintiff  to  make  out  his  case,  and  error  in  the 
Court  in  refusing  to  instruct  the  jury  as  in  case  of  nonsuit,  can  be  cured  by  the 
testimony  of  the  defense.     Winans  v.  Hardenburgh,  8  Cal.  291. 

25.  Costs,  by  way  of  indemnity,  ought  not  to  be  taxed  in  case  of  a  nonsuit. 
Rice  V.  Leonard,  5  Cal.  61. 

26.  Where  a  bill  disclosed  that  the  same  subject  matter  had  been  litigated 
between  the  same  parties  in  a  prior  suit,  and  that  in  the  said  suit  the  plaintiff  in 
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this  suit  had  set  np  the  same  eqaitj  which  he  claims  bj  this  bill,  the  bill  was 
ordered  to  be  dismissed.    Bamett  v.  RitcKeyf  3  Cal.  327. 

27.  When  the  evidence,  and  the  presumption  reasonably  arising  therefrom,  tend 
to  prove  the  &ct8  in  controversy,  a  nonsnit  is  improper.  The  case  should  be  sub- 
mitted  to  the  jury.    De  Ro  v.  Vordes,  4  Cal.  117. 

28.  Where  a  motion  for  a  nonsuit  was  improperly  denied,  but  the  defendant 
then  introduced  testimony  enabling  the  plaintiff  to  supply  the  defect  in  his  case : 
Heidt  that  defendant  thereby  waived  the  objection.  Smith  v.  Compton,  6  Cal.  24 ; 
Perkins  v.  Thomburg,  10  Id.  189. 

29.  On  a  motion  for  a  nonsuit,  the  Judge,  for  the  time  being,  unites,  like  a  ref- 
eree, the  character  of  Judge  and  jury.  ^  jury,  he  ascertains  tne  facts  ;  as  Judge, 
he  applies  the  law  to  them ;  and  when  he  announces  his  decision,  it  is  to  compound 
result  of  an  ascertainment  of  the  facts  and  the  application  of  the  law.  The  details 
do  not  necessarily  appear  in  the  decision  of  the  motion,  any  more  than  they  appear 
in  the  verdict  of  a  jury,  or  the  report  of  a  referee.  And  if  a  party  wants  these 
details,  he  must  get  them  by  a  special  application,  at  the  time,  to  the  Court  for 
that  purpose.  In  this  way  only  can  the  several  questions  which  properly  arise  be 
distinctly  presented  and  intelligently  passed  upon,  and  the  rights  of  all  parties  be 
carefully  guarded.  Barnes  v.  Perrine,  2  Kern.  22;  People  v.  Cook,  4  Seld.  78; 
Nctton  T.  Moses f  3  Barb.  31 ;  Beekmcm  v.  Bond,  19  Wend.  444  ;  Jackson  v.  Pack- 
ard, 6  Id.  415 ;  Jackson  v.  Timmerman,  12  Id.  299  ;  Hunter  v.  Trtatees  of  Sandy 
BUI,  6  HUI,  410;  BidvoeU  v.  Lament,  17  How.  Fr.  R.  357. 

30.  The  dismissal  of  the  complaint,  under  the  Code  of  Procedure,  in  an  action 
in  the  nature  of  what  were  formerly  termed  common  law  actions,  is  identical  with 
a  nonsuit  under  the  former  practice.     CoU  v.  Bland,  12  Abb.  Pr.  B.  462. 

31.  On  a  motion  for  nonsuit,  the  defendant  must  bring  the  special  grounds 
which  juatify  a  nonsuit  before  the  notice  of  the  Court.  Such  a  motion,  based 
upon  general  grounds,  no  objection  being  taken  to  the  form  of  pleadings,  or  to  the 
admissibility  of  evidence  under  them,  does  not  raise  the  question  that  the  action 
should  have  been  case  for  the  defendant's  negligence,  instead  of  trespass  for  a 
duect  injurv.  Such  objections  will  not  be  listened  to,  unless  distinctly  made. 
QutU  V.  Duryea,  32  Barb.  480. 

§  149.  Judgment  on  the  merits,  when. 

In  every  case,  other  than  those  mentioned  in  the  last  section, 
the  judgment  shall  be  rendered  on  the  merits. 


Chapter  n. — Judgment  uponfailvre  to  answer. 

Sec.  150.  In  what  ca^es  judgment  may  he  had  upon  the  failure 
of  the  defendant  to  answer. 

Judgment  may  be  had,  if  the  defendant  fail  to  answer  the  com- 
plaint, as  follows : 

Ist.  In  an  action  arising  upon  contract  for  the  recovery  of  money 
or  damages  only,  if  no  answer  has  been  ffled  with  the  Clerk  of  the 
Court  widiin  the  time  specified  in  the  summons,  or  such  further  time 
as  may  have  been  granted,  the  Clerk,  upon  jthe  application  of  the 
plidntifr,  shall  enter  the  default  pf  the  defendant,  and  immediately 
thereafter  enter  judgment  for  the  amount  specified  in  the  summons. 
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mcluding  the  costs,  against  the  defendant,  or  against  one  or  more 
of  several  defendants  in  the  cases  provided  for  in  section  thirty-two. 

2d.  In  other  actions,  if  no  answer  has  been  £Qed  with  the  Cleric 
of  the  Court  within  the  time  specified  in  the  summons,  or  such 
further  time  as  may  have  been  granted,  the  Clerk  shall  enter  the 
default  of  the  defendant ;  and  thereafter  the  plaintiff  may  apply  at 
the  first,  or  any  subsequent  term  of  the  Court,  for  the  relief  demanded 
in  the  complaint.  If  the  taking  of  an  account,  or  the  proof  of  any 
fact,  be  necessary  to  enable  the  Court  to  give  judgment,  or  to  carry 
the  judgment  into  effect,  the  Court  may  take  the  account  or  hear 
the  proof;  or  may,  in  its  discretion,  order  a  reference  for  that  pur- 
pose. And  where  the  action  is  for  the  recovery  of  damages,  in 
whole  or  in  part,  the  Court  may  order  the  damages  to  be  assessed 
by  a  jury  ;  or,  if  to  determine  the  amoimt  of  damages,  the  exam- 
ination of  a  long  account  be  necessary,  by  a  reference  as  above 
provided. 

3d.  In  actions  where  the  service  of  the  summons  was  by  publica- 
tion, the  plaintiff,  upon  the  expiration  of  the  time  designated  in  the 
order  of  publication,  may,  upon  proof  of  the  pubUcation,  and  that 
no  answer  has  been  filed,  apply  for  judgment ;  and  the  Court  shall 
thereupon  require  proof  to  be  made  of  the  demand  mentioned  in  the 
complaint :  and  if  the  defendant  be  not  a  resident  of  the  State,  shall 
require  the  plaintiff  or  his  agent  to  be  examined  on  oath,  respecting 
any  payments  that  have  been  made  to  the  plaintiff,  or  to  any  one  for 
his  use,  on  account  of  such  demand,  and  may  render  judgment  for 
the  amount  which  he  is  entitled  to  recover. 

1 .  First  subdivision. — A  default  may  as  well  be  taken  agaiust  a  municipal 
corporation  as  against  a  private  person.  The  rules  of  pleading  are  ji^neral ;  they 
were  designed  to  embrace  all  persons,  natural  or  artificial,  capable  of  suing  or  be- 
ing sued.     Hunt  v.  City  of  San  Francisco,  1 1  Cal.  250. 

2.  A  judgment  by  default  may  as  well  be  taken  against  an  administrator  as  any 
other  party.     Chase  v.  Sivain,  Administrator,  9  Cal.  130. 

3.  Where  the  complaint  is  verified,  and  the  defendant  fails  to  answer,  plaintiflT  is 
entitled  to  judgment  on  the  complaint  without  proof  of  the  facts  alleged  therein. 
Tuolumne  Redemption  Co.  v.  Patterson,  18  Cal.  415. 

4.  A  final  judgment  by  default  can  pro(>crly  be  rendered  upon  an  unliquidated 
demand,  where  the  defendant  has  been  notified  in  the  summons  of  the  amount  for 
which  the  plaintiff  will  take  judgment.     Hartman  v.  Williams,  4  Cal.  254. 

5.  The  several  counts  are  distinct  causes  of  action  ;  and  the  fact  that  bv  reason 
of  one  of  them  having  been  imperfectly  stated,  no  judgment  could  be  rendered  on 
that  count,  does  not  aflect  the  right  of  jplaintiff  to  take  judgment  on  those  which  are 
rightly  stated.     Hunt  v.  City  of  San  Francisco,  1 1  Cal.  250. 

6.  A  default  on  a  complaint  containing  special  counts  defectively  stated  will 
support  a  judgment — the  default  being  a  confession  of  the  indebtedness  for  the 
causes  and  on  the  accounts  alleged  in  the  complaint.    Id, 
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7.  In  all  cases  not  within  the  exception  of  the  statute,  an  answer  without  a  veri- 
fication to  a  complaint  duly  yerified  may  be  stricken  out  on  motion,  and  applicar 
tion  for  jndj^ment,  as  upon  defSetult,  may  be  made  at  the  same  time.  Drum  v. 
Whiting,  9  Cal.  422. 

8.  Where  the  action  is  a^inst  defendants  severally  liable,  a  portion  only  being 
served  with  process,  the  Clerk  can,  on  application  of  plaintiff,  enter  judgment, 
upon  default,  against  the  parties  served,  without  regard  to  the  other  parties  named 
in  the  complaint.    Keliy  v.  Van  Austin^  17  Cal.  564. 

9.  Where,  in  an  action  against  defendants  jointly  and  not  severally  liable,  a  por- 
tion only  of  them  are  served  with  process,  the  Clerk  cannot,  on  the  application  of 
plaintiff,  enter  judgment,  upon  de&ult,  against  the  parties  served  only.  A  judg- 
ment so  entered  is  void,    id, 

10.  In  entering  judgments  upon  default,  the  Clerk  acts  in  a  mere  ministerial 
capacity ;  exercises  no  judicial  functions ;  and  must  conform  strictly  to  the  provis- 
ions of  the  statute,  or  his  proceedings  will  be  without  any  binding  force.    Id, 

11.  In  an  action  upon  a  verbal  agreement  to  indemnify  a  Sheriff  for  seizing  prop- 
erty on  execution,  the  Clerk  may  enter  judgment  upon  de&ult  of  defendant,  in  not 
answering  after  his  demurrer  has  been  overruled.    Stark  v.  Raney,  18  Cal.  622. 

12.  Second  SUbdiTiBion. — Where  an  amended  complaint  in  ejectment  sets 
up  title  acquired  after  the  commencement  of  the  suit,  and  a  judgment  by  default  is 
regularly  entered,  the  judgment  is  valid.  In  this  case,  the  Court  denied  a  trial  by 
jury,  and  took  proof  as  to  title  and  possession.    Smith  v.  BiUett,  15  Cal.  23. 

13.  In  suit  to  recover  money  due  on  a  promissory  note,  and  to  establish  a  lien 
for  the  amount  upon  certain  real  estate  purchased  with  money  advanced  by  plaintiff 
to  defendant,  and  for  which  advance  tne  note  was  given,  the  Clerk  entered  judg- 
ment by  default  for  the  amount  of  the  note.  Plaintiff,  having  exhausted  his  rem- 
edies on  this  judgment,  by  execution  and  proceedings  supplementary  thereto,  ob- 
tained from  the  Court  a  decree  for  the  equitable  relief  sougnt  in  the  complaint,  to 
wit :  for  a  lien  upon  and  a  sale  of  the  real  estate :  H&d,  that  this  decree  was 
coreun  nonjudice^  and  void — assuming  the  judgment  by  the  defendant  to  be  valid. 
Such  judgment,  if  valid,  terminated  the  controversy,  and  whatever  related  to  the 
merits  of  the  case  was  merged  in  the  judgment.    Kittridge  v.  Stevens,  16  Cal.  381. 

14.  Doubtful  whether  the  Clerk  could  enter  judgment,  m  an  action  of  this  nature, 
without  application  to  the  Court.    This  point  reserved.    Jd. 

15.  Where  defanlt  will  and  will  not  be  set  aside.—Judgment  by  de- 

fanlt  set  aside  on  the  ground  of  surprise.    Bidleman  v.  Kewen,  2  Cal.  248. 

16.  It  is  no  ground  for  setting  aside  a  judgment  by  default,  that  the  defendant 
was  ignorant  of  the  law  requiring  him  to  answer  in  ten  days.  Chase  v.  Swain, 
Administrator,  9  Cal.  130. 

17.  After  the  adjournment  of  the  term,  a  Court  loses  all  control  over  its  judg- 
ments, unless  its  jurisdiction  is  saved  by  some  motion  or  proceeding  at  the  time. 
Shaw  Y.  McGregor,  8  Cal.  521. 

18.  The  only  exception  is  when  personal  service  of  summons  has  not  been  made, 
in  which  case  the  party,  against  wiiom  it  is  entered,  may  move  to  set  it  aside.   Id. 

19.  An  order  of  Court  setting  aside  a  default  and  judgment  entered  during  vaca- 
tion is  regular  and  correct,  when  there  has  been  no  service  of  summons  upon  the 
defendants.     Pico  v.  CarrUlo,  7  Cal.  32. 

20.  Where  two  defendants  are  jointly  sued  and  service  had  on  both,  the  Clerk 
of  the  Court  has  no  authority  to  enter  judgment  by  default  against  one,  and  his 
act  in  so  doing  is  without  color  of  law  and  void,  and  may  be  disregarded  or  set 
•side.     Steams  v.  Aguirre,  7  Cal.  443. 

21 .  A  judgment  will  not  be  set  aside  on  the  application  of  a  creditor  of  the  judg- 
ment debtor,  upon  the  ground  that  the  judgment  was  taken  for  more  than  was 
actoally  due  upon  the  note,  when  it  appears  that  a  mistake  of  a  few  cents  only 
was  made  in  calculating  the  interest  due  upon  the  note.   Ziel  v.  Dukes,  12  Cal.  482. 

22.  A  mere  clerical  error  in  the  judgment,  not  afiect'mg  the  appellant,  can  be 
corrected,  and  is  not  a  ground  for  reversal.    Anderson  v.  Parker,  6  Cal.  201. 

23.  Case  where  the  Court  below  set  aside  a  judgment  by  default  in  eiectment, 
and  allowed  the  landlords  of  the  defendants  to  come  in  and  defend.  Barrett  v. 
Graham,  19  Cal.  632. 

^.  What  a  default  cures  or  admits.— A  defective  allegation  of  a  fact 
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may  be  cared  by  default  or  verdict,  bnt  not  so  the  entire  absence  of  any  allegadon 
whatsoever.     Henisch  v.  Porter,  10  Cal.  555. 

25.  A  default  only  admits  the  facts  alleged  in  the  complaint.  Id. ;  Harlan  r. 
Smith,  6  Cal.  173;  McGregor  v.  Shaw,  11  Id.  47. 

26.  Where  a  man  is  sued  by  a  iictitioas  name,  and  the  return  of  the  Sheriff  on 
the  summons  shows  service  on  the  defendant  by  his  proper  name  as  "  John  Doe, 
alias  Westfall/'  a  default  being  entered,  judgment  may  be  rendered  against  the 
defendant  in  his  true  name,  Westfall,  without  proof  that  Doe  and  Westfall  are  the 
same.     Curtis  v.  Herrick,  14  Cal.  117. 

27.  Where  the  complaint  avers  title  as  administrator,  a  default  admits  it.  Id. 

28.  The  judgment  against  an  administrator,  though  in  the  form  of  a  common 
money  judgment  by  demult,  is  valid,  its  only  effect  being  to  establish  the  validity 
of  the  claim.     Chase  v.  Swain,  Administrator,  9  Cal.  130. 

29.  A  default  on  a  complaint  containing  special  counts,  defectively  stated,  and 
also  the  common  counts  in  assumpsit,  properly  stated,  will  support  a  judgment — 
the  default  being  a  confession  of  tne  indebtedness  for  the  causes  and  on  the  accounts 
alleged  in  the  complaint.     Hunt  v.  City  of  San  Francisco,  11  Cal.  250. 

30.  Where  the  summons  has  been  duly  served,  a  judgment  by  default  amounts 
to  a  confession  on  the  part  of  the  defendants  of  all  the  material  facts  in  the  com- 
plaint.   Rowe  V.  Table  Mountain  Water  Co.,  10  Cal  441. 

31.  Where  an  amended  complaint  in  ejectment  sets  up  title  acquired  after  the 
commencement  of  the  suit,  and  judgment  by  default  is  regularly  entered,  the  judg- 
ment is  valid.'    Smith  v.  Billett,  15  Cal.  23. 

32.  The  want  of  an  allegation  of  actual  ouster  in  a  complaint  in  ejectment  is  a 
defect  which  cannot  be  cured  by  a  default  taken  through  the  mistake  or  inadvert- 
ence of  defendant's  counsel.     Watson  v.  Zimmerman,  6  Cal.  47. 

33.  When  Clerk  may  not  enter  a  judgment.— Upon  facts  found, 

whether  by  report  of  referee  or  special  verdict  of  the  jury,  tne  direct  action 
of  the  Court  must  be  invoked  before  the  judgment  can  be  entered.  Peabody  v. 
Phelps,  9  Cal.  224. 

34.  When  may,  or  not.  be  attacked  collaterally.— A  judgment 

by  default,  when  summons  has  been  served  on  defendant,  cannot  be  attacked  col- 
laterally for  a  mere  irregularity  of  service,  or  for  a  defective  return.  The  defend- 
ant should  assert  his  rights  by  appeal  from  the  judgment.  Dorente  v.  Sullivan,  7 
Cal.  279. 

35.  A  personal  judgment  of  a  Court  of  general  jurisdiction  is  invalid  for  the 
purpose  of  acquiring  any  rights  under  it,  when  it  appears  affirmatively  upon  the 
face  of  the  record  tlmt  the  Court  had  acquired  no  jurisdiction  over  the  person  of 
the  defendant.     Whitweil  v.  Barbier,  7  Cal.  54. 

36.  There  is,  however,  a  very  decided  distinction  between  want  of  jurisdiction 
and  irregularity  in  procuring  jurisdiction.    Id. 

37.  In  the  one  case,  the  judgment  can  be  attacked  in  any  form,  directly  or  col- 
laterally ;  in  the  other,  only  by  a  direct  proceeding  against  the  judgment  in  the 
Court  which  rendered  it,  or  in  an  appellate  Court  upon  appeal  from  the  jndg> 
ment.    Id. 

38.  The  true  test  is,  whether  the  omission  be  of  the  form  or  of  the  substance  of 
the  act  required  to  be  performed.    Id. 

39.  Equity  will  not  interferCy  when.— If  a  judgment  by  default  be 
void  because  entered  by  the  Clerk  without  authority,  that  fact  constitutes  no  ground 
for  equity  to  interfere.     Chipman  v.  Bowman,  14  Cal.  158. 

40.  A  defendant,  having  no  defense  to  an  action,  cannot  go  into  equity  and 
enjoin  a  judgment  by  default,  on  the  ground  that  the  Sheriff  s  return  of  service 
on  him  is  fa&e,  and  that  in  fact  he  had  no  notice  of  the  proceeding.  Gregory  v. 
Ford,  14  Cal.  141 ;  Gibbons  v.  ScoU,  15  Id.  286  ;  Logan  v.  HiUegass,  16  Id.  202. 
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Chapter  m. —  Of  issues^  and  the  manner  of  their  disposition. 

Sec.  151.  Issiie  defined,  and  their  different  kinds. 

152.  IssiLe  of  lawj  haw  raised. 

153.  Isssue  of  fact,  how  raised. 

154.  Issue  of  law,  how  tried. 

155.  Issue  of  fact,  how  tried ;  when  issfues  both  of  law 

and  fact,  the  former  to  be  first  disposed  of. 

156.  Clerk  shall  enter  causes  on  the  calendar,  and  to  re- 

main until  disposed  of. 

157.  Parties  may  bring  issue  to  trial. 

158.  Motions  to  postpone  on  grounds  of  absence  of  evidence, 

requisites  of. 

§  151.  Issue  defined,  and  their  different  kinds. 

An  issue  arises  when  a  fact  or  conclusion  of  law  is  maintained 
by  the  one  party,  and  is  controverted  bj  the  other.  Issues  are  of 
two  kinds: 

1st.  Of  law ;  and, 

2d.  Of  fact. 

N.  Y.  Code,  §  248. 

§  152.  Issues  of  law,  how  raised. 

[1864.]  An  issue  of  law  arises  upon  a  demurrer  to  the  com- 
plaint, or  answer,  (or)  to  some  part  thereof. 

N.  Y.  Code,  S  249- 

§  153.  Issues  of  fact,  how  raised. 

[1854.]     An  issue  of  fact  arises : 

1st.  Upon  a  material  allegation  in  the  complaint,  controverted 
bj  the  answer ;  and, 

2d.  Upon  new  matters  in  the  answer,  except  an  issue  of  law  is 
joined  therein. 

N.  T.  Code,  S  250. 


I.  AlleRations  must  be  controverted  to  raise  issue.— After  judg- 

—cnt  by  default  in  eiectmei 
Smisk  T.  B'dlA,  15  Cal.  26. 


Alien 

ment  by  default  in  eiectmenti  a  jury  trial  cannot  be  awarded,  there  being  no  issue. 
'^m«M  T.  B'didL,  15  Cal.  26. 

2.  Where  the  plaintiff  sued  for  a  note  of  six  hundred  dollars,  and  the  defend- 

It  in  his  answer  did  not  deny  anything  stated  in  the  complaint,  but  set  up  as  a 
counter  claim  that  the  plaintiff  owed  him  forty  dollars  for  goods  sold,  to^which  the 

laintiff  did  not  i     "     " 

low.  Pr.  B.  500. 
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§  154.  Issues  of  law,  how  tried. 

An  issue  of  law  shall  be  tried  by  the  Court,  unless  it  be  referred, 
upon  consent,  as  provided  in  chapter  six  of  this  title. 

N.  Y.  Code,  §  253. 

1.  Where  there  is  no  dispute  as  to  the  &ct8,  and  the  law  upon  those  facts 
declares  a  transaction  fraudulent,  it  is  not  a  question  for  the  jury.  Chenery  t. 
Palmer,  6  Cal.  122. 

§  165.  Issue  of  fact  J  how  tried;  when  issues  both  of  law  and 
fact,  the  former  to  be  first  disposed  of 

An  issue  of  fact  shall  be  tried  by  a  jury,  unless  a  jury  trial  is 
waived,  or  a  reference  be  ordered,  as  provided  in  this  act.  Where 
there  are  issues  both  of  law  and  fact  to  the  same  complaint,  the 
issues  of  law  shall  be  first'  disposed  of. 

N.  Y.  Code,  §  253.    As  to  waiver  of  trial  by  jury,  see  ^  179. 

1 .  Jury  trisl  in  equity  cases. — The  trial  by  jury  does  not  necessarily 
attach  to  equity  cases.     Smith  v.  Rowe,  4  Cal.  7. 

2.  In  chancery  proceedings,  parties  are  not  entitled  to  a  trial  by  jury,  because 
it  would  be  utterly  fruitless.  Waiker  y.  Sedgwick,  5  Cal.  192;  Cahoon  t.  Levy, 
Id.  249. 

3.  The  language  of  the  Constitution  as  to  the  right  of  trial  by  jury,  was  used 
with  reference  to  the  right  as  it  exists  at  common  law.  This  right  of  trial  by  jury 
cannot  be  claimed  in  equity  cases,  unless  an  issue  of  fact  be  framed  for  the  jury, 
under  the  direction  of  the  Court.  Koppikus  v.  State  Capitol  Commissioners,  11 
Cal.  248. 

4.  A  Court  sitting  in  equity  may  direct,  whenever  in  its  judgment  it  may  become 
proper,  an  issue  to  be  framed  upon  the  pleadings,  and  submitted  to  the  jury. 
Curtis  V.  SuUcr,  15  Cal.  263 ;   Wdber  v.  Marshall,  19  Id.  447. 

5.  Special  issues,  framed  by  the  Court  according  to  chancery  practice,  may  be 
tried  by  a  jury  in  equity  cases ;  but  if  the  failure  to  present  the  issues  is  the  result 
of  plaintiff's  own  motion,  he  cannot  be  allowed  to  take  advantage  of  it.  Brewster 
v.  Bours,  8  Cal.  505. 

6.  In  chancery  cases,  the  Court  below  may  disregard  the  verdict  of  a  jury. 
Goods  V.  Smith,  13  Cal.  84. 

7.  In  an  application  for  a  mandamus  to  compel  a  District  Judge  to  sign  a  bill  of 
exceptions,  which  the  relator  alleges  he  refuses  to  do,  and  where  the  District  Judge 
in  his  answer  avers  that  he  has  signed  a  true  bill  of  exceptions,  and  that  the  one 
presented  by  relator  is  not  a  true  bill :  Held,  that  the  relator  is  not  entitled  to  a 
jury  to  try  the  issue.    People  v.  Judge  of  the  Tenth  Judicial  District,  9  Cal.  21. 

* 

8.  What  are  proper  questions  for  a  jury.— Where  the  boundaries 

of  a  lot  of  land  granted  by  an  Alcalde  are  uncertain,  the  jury  should  determine 
the  true  location  of  the  lot  in  question.    Reynolds  v.  West,  1  Cal.  328. 

9.  The  Question  of  the  possession  and  identity  of  the  land  should  be  left  to  the 
jury.    Hicks  v.  Davis,  4  Cal.  69. 

10.  What  is  actual  and  what  is  constructive  possession  in  many  cases,  must  be 
a  question  of  fact  for  the  jury.     O'Callaghan  v.  Booth,  6  Cal.  65. 

11.  The  fact  of  the  dedication  of  the  premises  by  possession  as  a  homestead, 
was  properly  submitted  to  the  jury.     Cook  v.  Mc Christian,  4  Cal.  26. 

12.  Dedication  of  a  street  is  a  conclusion  of  fact,  to  be  drawn  by  the  jury  from 
the  circumstances  of  each  particular  case ;  the  whole  question  as  against  the  owner 
of  the  soil  being  whether  there  is  sufficient  evidence  of  an  intention  on  his  part  to 
dedicate  the  land  to  the  public  as  a  public  highway.  Harding  v.  Jasper,  14  Cal. 
648. 
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15.  The  question  of  abandonment  of  a  mining  claim  should  be  left  to  the  jury, 
upon  the  facts  adduced  in  evidence.     Waring  v.  Crow,  11  Cal.  371. 

14.  The  reasonableness  of  the  use  of  >vater  is  a  question  for  the  jurv,  to  be 
determined  by  them  upon  the  facts  and  circumstances  of  each  particular  case. 
Esmond  v.  CheWf  15  Cal.  143. 

I.^.  Whether  plaintifis,  who  had  posted  notices  claiming  the  water  of  a  certain 
rirer,  and  stating  their  intention  to  construct  a  ditch  or  flume,  and  appropriate  the 
water  for  mining  purposes,  began  their  surveys,  etc.,  and  prosecuted  their  work  to 
completion  with  due  diligence,  as  against  parties  attempting  subsequently  to-appro- 
priate the  water,  is  a  (question  for  the  jury,  and  their  verdict,  on  conflicting  testi- 
mony, will  be  conclusive.     Weaver  y.  Eureka  Lake  Co.,  15  Cal.  274. 

16.  In  an  action  of  trespass,  the  Question  of  damages  is  a  question  particularly 
for  the  jury.    Drake  y.  Palmer,  4  Cal.  11. 

17.  The  fact  whether  a  structure  was  a  public  nuisance  is  a  question,  not  for 
the  Court,  but  for  the  jury,  to  decide.     Gunterv.  Geary,  1  Cal.  467. 

18.  What  facts  and  circumstances  constitute  evidence  of  carelessness,  is  a  ques- 
tion of  law  for  the  Court  to  determine.  But  what  particular  weight  the  jury 
should  give  to  these  facts  and  circumstances,  is  a  matter  for  the  jury.  Gerke  y. 
California  Steam  Naviqation  Co.,  9  Cal.  258. 

19.  The  question  of  malice  in  an  action  for  malicious  prosecution  is  one  solely 
for  a  jury,  and  the  charges  must  be  shown  to  have  been  willfully  false.  Potter  y. 
SeaU,  8  Cal.  200. 

20.  In  an  action  for  malicious  prosecution  of  a  suit  on  a  bill  of  exchange  which 
was  paid,  whether  the  plaintifis  in  that  suit  knew  that  the  bill  was  in  fact  paid,  or 
not,  when  they  sued,  is  a  question  for  the  jury.     Weaver  y.  Page,  6  Cal.  684. 

21.  Whether  such  a  custom  existed,  or  not,  when  a  custom  is  about  being 
proven,  is  a  question  for  the  jury  to  decide.    Panaud  v.  Jones,  I  Cal.  500. 

22.  The  question  of  notice  oi  dissolution  of  partnership  is  a  fact  for  the  jury, 
nnder  the  charge  of  the  Court.  Robe  v.  Wells,  3  Cal.  151  ;  Treadwell  v.  Wdls,  4 
Id.  463. 

23.  After  judgment  by  default  in  ejectment,  a  jury  trial  cannot  be  awarded,  there 
being  no  issue.     Smith  v.  BiUett,  15  Cal.  26. 

24.  An  order  of  reference  to  ascertain  the  amount  of  damages  for  the  wrongful 
serving  out  of  an  injunction,  is  in  violation  of  the  right  to  a  trial  by  jury.  Rus- 
weU  T.  Elliott,  2  Cal.  246. 

25.  Where  an  action  is  brought  for  the  balance  of  an  account,  and  the  answer 
avers  payment  by  a  promissory  note,  and  the  plaintiff  replies  that  he  was  induced 
to  receive  the  note  by  fraud,  the  Court  held  that  it  was  one  of  the  cases  where  the 
party  was  entitled  to  a  trial  by  jury,  and  it  could  only  be  referred  by  consent  of  the 
parties.     Seaman  v.  Mariani,  1  Cal.  336. 

26. When  a  party  cannot  object  that  his  case  was  not  tried  by  a 

jury. — A  party  cannot  go  on  and  try  his  case  before  a  Judge,  without  o^ection, 
and  after  he  has  lost  it,  complain  that  the  case  was  not  tried  by  a  jury.  Smith  y. 
Brannan,  13  Cal.  115. 

27.  As  to  facts  recurring  in  the  presence  of  the  Court.— A  Court 

does  not  require  the  verdict  of  a  jury  to  inform  it  of  facts  recurring  in  the  presence 
of  the  Court  itself.    People  v.  Judge  of  the  Tenth  Judicial  District,  9  Cal.  21. 

28.  Issue  of  fact  cannot  be  tried  in  the  Supreme  Court.— The 

Legislature  has  not  provided  the  Supreme  Court  with  a  jury  in  any  case,  nor 
authorized  it  to  cause  an  issue  of  facts  to  be  made  up  in  this  Court  and  referred  to 
another  Court  for  trial.  All  issues  of  fact  are  to  be  tried  in  an  inferior  Court  of 
this  State.     Ex  parte  the  Attorney  General,  1  Cal.  87. 

§  156.   Clerk  shall  enter  cavses  on  the  calendar^  to  remain  until 
disposed  of. 

The  Clerk  shall  enter  causes  upon  the  calendar  of  the  Court,  ac- 
cording to  the  date  of  the  issue.     Causes  once  placed  on  the  calen- 
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dar  for  a  general  or  special  term,  if  not  tried  or  heard  at  such  term, 
shall  remain  upon  the  calendar  from  Court  to  Court,  until  finallj 
disposed  of. 

N.  Y.  Code,  \  256. 

§  157.  Parties  may  bring  isstie  to  trial. 

Either  party  may  bring  the  issue  to  trial,  or  to  a  hearing,  and  in 

the  absence  of  the  adverse  party,  unless  the  Court  for  good  cause 

otherwise  direct,  may  proceed  with  his  case,  and  take  a  dismiflsal 

of  the  action,  or  a  verdict,  or  judgment,  as  the  case  may  require. 

1.  Issue  must  be  raised  between  all  the  parties.— An  action  can- 
not regularly  be  brought  to  trial  until  it  is  in  such  a  situation  that  s,  final  judgment 
can  be  rendered  between  aU  the.  parties.  It  cannot  be  had  in  sections  without  leave 
of  Court.     Ward  v.  Dewey,  12  How.  Pr.  R.  193. 

§  168.  Motions  to  postpone  a  trial  for  absence  of  testimony, 
requisites  of. 

A  motion  to  postpone  a  trial,  on  the  groimd  of  the  absence 
of  evidence,  shall  only  be  made  upon  affidavit  showing  the  material- 
ity of  the  evidence  expected  to  be  obtained,  and  that  due  diligence 
has  been  used  to  procure  it.  The  Court  may  also  require  the  mov- 
ing party  to  state,  upon  affidavit,  the  evidence  which  he  expects  to 
obtain ;  and  if  the  adverse  party  thereupon  admit  that  such  evidence 
would  be  given,  and  that  it  be  considered  as  actually  ^ven  on  the 
trial,  or  offered  and  overruled  as  improper,  the  trial  shall  not  be 
postponed. 

1 .  Continuance  discretionary  with  the  Court.~The  granting  or  re- 
fusing a  continuance  rests  in  liie  sound  discretion  of  the  Court.    Mutgrove  t. 

Perkins,  9  Cal.  211. 

2.  The  granting  or  refusing  a  continuance  rests  in  the  sound  discretion  of  the 
Court  below ;  and  even  when  the  facts  show  that  the  action  of  the  Conn  below 
approached  nearly  to  an  arbitrary  exercise  of  its  discretion,  that  action  will  not  bo 
reviewed,  unless  there  has  been  a  motion  for  a  new  trial,  and  the  application  sup- 
ported by  the  affidavits  of  the  absent  witness,  if  such  affidavits  can  be  obtained ;  or 
if  not,  then  it  should  be  shown  to  the  Court  that  they  cannot  be  obtained.  Unless 
this  be  done,  this  Court  will  not  interfere,  in  civil  cases,  with  the  action  of  the 

lower  Court.    Pilot  Rock  Creek  Canal  Co.  v.  Chapnum,  11  Cal.  161. 

s.  AfQ.davits  must  show  materiality  of  evidence.— Where  a  party 

applied  for  a  continuance  to  enable  him  to  take  the  deposition  of  an  absent  wit- 
ness, and  the  proof  which  was  designed  to  be  obtained  would  constitute  no  defense 
to  the  plaintiff's  claim,  the^  application  was  properly  rejected.  Hatdey  v.  Stirling^ 
2  Cal.  470. 

4.  A  party  is  bound  to  know  the  materiality  of  testimony,  except  in  the  case  of 
surprise  at  trial.    Berry  v.  Metzler,  7  Cal.  418. 

5.  In  respect  to  the  absence  of  defendant's  witnesses,  it  was  not  shown  tliat  their 
testimony  was  material,  or  that  the  defendant  had  used  due  diligence  to  obtain 
their  attendance.  Both  these  things  must  be  shown,  to  make  the  absence  of  wit- 
nesses a  ground  of  adjourning  a  cause.    Fake  v.  Edgerton,  6  Ducr,  653. 
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6.  That  the  evidenoe  is'not  cumnlative.— Affidayits  for  a  continuance, 

on  the  ground  of  absence  of  witnesses,  should  state  that  the  facts  expected  to  be 
proved  hj  the  absent  witnesses  cannot  otherwise  be  proved.  People  v.  Quincy, 
8  Cal.  89. 

7.  An  affidavit  for  continuance,  on  the  ground  that  a  witness  is  absent  from  the 
State,  must  aver  that  the  party  cannot,  to  his  knowledge,  prove  the  same  facts  bj 

any  other  witness.    People  v.  Pca^ne,  14  Cal.  419. 

8.  That  the  application  is  not  made  for  delay.— An  affidavit  for 

ft  continuance,  on  the  ground  of  absence  of  a  witness,  should  state  that  the  testi- 
mony wanted  is  not  simply  cumulatiye,  and  cannot  be  proven  by  others,  but  that 
the  application  is  not  made  for  delay ;  the  character  of  the  diligence  used  in  trying 
to  obtain  the  attendance  of  the  witness,  whether  by  exhausting  the  process  or  the 
law  or  otherwise,  should  also  be  stated.  People  v.  Thomptonj  4  Cal.  240 ;  People 
T.  Quincy,  8  Id.  89 ;  Pierce  v.  Payne,  14  Id.  420. 

9.  That  due  diligence  has  been  used.— Affidavits  for  continuance 

should  show  due  diligence  in  endeavoring  to  procure  the  attendance  of  %itnesses 
and  in  preparing  the  trial.    Peopi/e  v.  BvUcer,  1  Cal.  404. 

10.  Absence  of  evidenoe  is  no  ground  for  continuance,  unless  reasonable  dili- 
gence has  been  used  to  procure  it.    The  party  must  have  resorted  to  proper  legal 

means  for  that  purpose,  or  must  satisfy  the  Court  that  a  resort  to  such  means 
would  have  been  useless.    Kuhland  v.  Sedgwick,  17  Cal.  123. 

1 1 .  When  evidence  is  in  a  party's  own  possession,  its  absence  is  not  excused,  on 

motion  for  continuance,  by  showing  that  through  inadvertence  he  is  unable  to  pro- 
duce it.    Id, 

12.  The  answer  of  defendant  was  filed  May  10th,  1852,  and  the  application  for 

St  continuance,  to  take  testimony  in  New  York,  was  filed  June  14th,  1852,  during 
irhich  interval  no  attempt  was  made  to  sue  out  a  commission  for  the  purpose : 
Hdd,  that  this  is  not  a  sufficient  diligence  to  entitle  the  party  to  his  application. 
Pierson  v.  Holbrook,  2  Cal.  598. 

13.  Admissions  made  to  prevent  a  continuance.— The  plaintiff, 

tt>  avoid  the  continuance,  admitted  that  a  witness  would  testify  to  certain  facts  set 
ap  in  the  affidavit,  and  the  trial  proceeded.  This  affidavit,  therefore,  became  evi- 
dence, but  not  conclusive  proof  of  its  contents.    Blankman  v.  Vallefo,  15  Cal.  645. 

14.  Where  it  is  admitted,  for  the  purpose  of  preventing  a  continuance,  that  the 

several  witnesses  named  would,  if  present,  respectively  testify  as  stated  in  the  affi- 
davit, and  that  their  testimony  should  be  considered  as  actually  given  on  the  trial, 
or  as  offered  and  overruled  by  the  Court  as  improper,  the  testimony  thus  assumed 
iras  offered,  and  for  all  the  purposes  of  the  case  must  be  deemed  as  actually  before 
Uie  Court.    Boggs  v.  Mercea  mining  Co,,  14  Cal.  358. 

15.  Surprise  as  a  ground  for  continuance.— If  defendants  were 

surprised  by  an  amendment,  and  found  it  necessary  to  assume  a  difierent  line  of  de- 
fense in  consequence  of  it,  they  would  have  been  entitled  to  a  continuance  to  pre- 
pare for  their  defense.    Polk  v.  Coffin,  9  Cal.  58. 

16.  A  refusal  to  grant  a  continuance  for  the  absence  of  vritnesses  or  counsel, 

onder  circumstances  showing  that  the  party  or  his  counsel  was  surprised  as  to  the 
time  or  place  of  holding  Court,  is  error,    noss  v.  Austill,  2  Cal.  isis. 

17.  Discovery  of  new  evidence. — It  is  not  good  ground  for  a  new  trial 

that  the  defendant  discovered  material  testimony  at  too  late  a  period  to  produce  the 
Mune  at  the  trial.  It  would,  however,  be  good  ground  on  which  to  base  a  motion 
for  continuance.    Berry  v.  Metzler,  7  Cal.  418. 

18.  Qeneral  decisions.— A  mistaken  advice  of  counsel  to  his  client,  not 

to  prepare  for  trial,  is  no  ground  for  a  continuance.  Musgrove  v.  Perkins,  9  Cal. 
211. 

19.  An  agreement  of  counsel  for  the  continuance  of  a  cause,  not  reduced  to 

writing,  will  not  be  regarded  by  the^ Court.    Peralia  v.  Mariea,  3  Cal.  187. 

20.  A  party  who  is  unprepared  for  trial  at  the  time  of  the  calling  of  the  case, 

should  move  for  a  continuance ;  and  if  he  fails  to  do  this,  he  waives  his^  want  of 
preparation  and  cannot  afterwards,  when  judgment  has  gone  against  him,  move 
for  a  new  trial  on  this  ground.     Turner  v.  Morriion,  11  Cal.  21. 
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21.  Conrts  are  extremely  liberal  and  indulgent  in  granting  adjoamments,  and 
they  are  seldom  or  never  appealed  to  in  vain.    Id. 

22.  In  criminal  cases,  on  a  motion  for  continuance  by  defendant,  on  the  groand 
of  the  absencx:  of  a  material  witness,  based  on  a  sufficient  affidavit,  the  agreement 
of  the  District  Attorney  that  the  witness,  if  present,  would  have  deposed  as  averred 
in  defendant's  affidavit,  is  not  sufficient  to  warrant  overruling  the  motion.  People 
V.  Diaz,  6  Cal.  249. 

23.  Where  a  case  in  the  Twelfth  District  was  set  for  trial  on  a  particular  day 
with  the  knowledge  and  consent  of  defendant's  attorney,  and  he  then,  two  or  three 
days  before  the  day  of  trial,  goes  to  Alameda  county  to  try  another  cause  there,  a 
continuance  was  denied.    Ilaight  v.  Green,  19  Cal.  113. 

24.  A  motion  to  adjourn,  for  the  want  of  material  evidence,  may  properly  be 
denied,  when  founded  upon  an  affidavit  which  is  not  entitled,  and  which  also  fails  to 
show  in  the  body  of  the  affidavit,  either  by  naming  the  parties  or  otherwise,  in  what 
action  the  same  is  made.    Inoy  v.  Nathan^  4  E.  D.  Smith's  C.  P.  R.  68. 

25.  Though  the  engagement  of  counsel  is  generally  regarded  as  a  ground  of  in- 
dulgenofl^  yet  where,  as  in  this  case,  one  adjournment  had  already  been  had  on  that 
ground,  and  the  adjournment  asked  for  would  have  put  the  cause  over  the  summer 
vacation  for  three  months,  it  ought  not  to  be  granted.  Fake  v.  Edgerton,  6  Duer, 
653. 


Chapter  IV. — Trial  by  Jury. 
ARTICLE  I. 

FORMATION   OF  THE  JURY. 

Sec.  159.  Jury^  how  drawn^  and  how  many  to  consist  of. 

160.  Jury  to  be  sworn, 

161.  Challenges;  each  party  entitled  to  four  peremptory 

challenges. 

162.  Ghrounds  of  challenges. 

163.  To  be  tried  by  the  Court.    Witnesses  may  be  examined. 

§  159.  Jury,  how  drawn,  and  how  many  to  consist  of. 

When  the  action  is  called  for  trial  by  jury,  the  Clerk  shall  pre- 
pare separate  ballots  containing  the  names  of  the  jurors  summoned, 
who  have  appeared  and  not  been  excused,  and  deposit  them  in  a 
box.  He  shall  then  draw  from  the  box  twelve  names,  and  the  per- 
sons whose  names  are  drawn  shall  constitute  the  jury.  If  the  bal- 
lots become  exhausted  before  the  jury  is  complete,  or  if  from  any 
cause  a  juror,  or  jurors,  be  excused  or  discharged,  the  Sheriff  shall 
summon,  under  the  direction  of  the  Court,  from  the  citizens  of  the 
county,  and  not  from  bystanders,  so  many  qualified  persons  as  may 
be  necessary  to  complete  the  jury.     The  jury  shall  consist  of  twelve 
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persons,  unless  the  parties  consent  to  a  less  number.  The  parties 
may  consent  to  any  number  not  less  than  three.  Such  consent 
Gball  be  entered  by  the  Clerk  in  the  minutes  of  the  trial. 

1.  QualiflcationB  of  jurors. — A  person  shall  not  be  competent  to  act  as 
juror  unless  he  be :  first,  a  citizen  of  the  United  States;  second,  an  elector  of  the 
couDty  in  which  he  is  returned ;  third,  over  twenty-one  and  under  sixty  years  of 
age  ;  "and  fourth,  in  the  possession  of  his  natural  faculties ;  fifth,  nor  shall  any 
person  be  competent  to  act  as  a  juror  who  has  been  convicted  of  a  felony,  or  mis- 
demeanor, involving  moral  turpitude.     Stat.  1853,  107. 

2.  A  juror  must  be  an  elector  of  the  county  in  which  he  is  returned,  and  have 
resided  in  the  connty  thirty  da^'s.     Sampson  v.  Schqffer,  3  Cal.  107. 

3.  Residence  depends  upon  intention  as  well  as  fact,  and  mere  inhabitancy  for  a 
short  period,  against  the  intention  of  acquiring  a  domicil,  would  not  make  a  resi- 
dent, within  the  meaning  of  the  law,  so  as  to  constitute  an  elector.  People  v.  Per' 
alta,  4  Cal.  175. 

4.  A  citizen  of  the  State,  who  has  resided  in  the  county  fourteen  dap,  and  then 
been  absent  some  months  from  the  State,  with  the  intention  of  returmng  to  reside 
in  the  county,  and  has  returned  and  resided  some  fourteen  days  in  the  county,  is  a 
competent  juror,  his  residence  dating  from  the  first  residence,  and  not  from  his 
return.    People  v.  SUmedfer,  6  Cal.  410. 

5.  In  actions  against  a  Sheriff.— When  the  SherifiT  is  a  party  to  the 
action,  the  Court  may  order  the  cause  tried  by  a  special  jury,  to  be  summoned  by 
the  Coroner.    Pacheco  v.  HunsackeTf  14  Cal.  120. 

6.  In  trespass  against  a  Sheriff,  the  Court  below,  on  plaintiff's  motion,  may 
order  a  special  jury  to  try  the  case,  instead  of  the  regular  panel.  The  Sheriu, 
being  interested,  ought  not  to  summon  a  jury.  And  tnere  being  no  Coroner,  an 
SUflor  may  be  appointed  to  summon  a  jury.    Id, 

7.  Objections  to  a  juror,  how  waived.— A  party  who  accepto  a 

juror,  knowing  him  to  be  disqualified,  is  estopped  from  afterwards  availing  him- 
self of  such  disqualification.    People  v.  Stonecifer,  6  Cal.  411. 

8.  Affidavits  to  the  incompetency  of  a  juror  must  be  embodied  in  a  bill  of 
exceptions,  or  they  will  not  be  examined  by  the  appellate  Coart.    Id. 

9.  Where  parties  proceed  to  trial  before  a  jury,  without  objection  to  the  manner 
in  which  such  jury  was  impanneled,  it  is  too  late  after  verdict  to  make  such  objec- 
tion. Dayharsh  v.  Enos,  1  Seld.  531 ;  Mayor  of  New  York  v.  Mason^  1  Abb.  Pr. 
B.  352. 

10.  Objections  to  panel. — An  objection  is  not  well  taken  to  the  panel  of 
a  trial  jury,  on  the  ground  that  such  jurv  was  summoned  by  onler  of  the  Court 
alter  the  commencement  of  the  term.     People  v.  RodrigueZf  10  Cal.  59. 

11.  Unless  an  irregularity  complained  of  in  the  formation  of  the  jury  goes  to 
the  merits  of  the  trial,  or  leads  to  the  inference  of  improper  influence  upon  their 
conduct,  their  verdict  should  not  be  disturbed.     Thrall  v.  Smiley,  9  Cal.  538. 

12.  The  objection  to  the  qualification  of  a  juror,  that  his  name  was  not  on  the 
Tcnire  returned  by  the  Sheriff,  comes  too  late  after  the  verdict.  The  objection,  if 
it  had  any  validity,  should  have  been  urged  at  the  trial.     Id. 

13.  No  regular  panel  having  been  drawn  and  summoned,  the  Court  ordered 
thirty-six  jurors  to  be  summoned,  which  was  done ;  and  twenty-seven  of  them 
WLppeaiingf  the  Court  caused  their  names  to  be  put  in  a  box,  from  which  twelve 
-were  drawn  to  constitute  a  trial  panel :  Held,  not  to  be  a  ground  for  challenge  to 
the  whole  panel.    People  v.  Stuart,  4  Cal.  225. 

§  160.  Jury  to  be  swam. 

As  soon  as  the  jury  is  completed,  an  oath  or  affirmation  shall  be 
administered  to  tiie  jurors,  in  substance  :  that  they,  each  of  them, 
will  well  and  truly  try  the  matter  at  issue  between ,  the 
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plaintiff,  and  ,  the  defendant,  and  a  true  verdict  render 

according  to  the  evidence. 

§  161.  Challenffes  ;  each  party  entitled  to  four  peremptory  chal- 
lenges. 

Either  party  may  challenge  the  jurors;  but  when  there  are  sev- 
eral parties  on  either  side,  they  shall  join  in  a  challenge  before  it 
can  be  made.  The  challenges  shall  be  to  individual  jurors,  and 
shall  either  be  peremptory  or  for  cause.  Each  party  shall  be  end* 
tied  to  four  peremptory  challenges. 

I .  Where  several  defendants  are  tried  tosether,  thev  are  not  allowed  to  serer 
their  challenges,  but  all  must  join  therein.  This  applies  as  well  to  peremptory  as 
to  challenges  for  cause.    People  y.  McCalla,  8  Cal.  303. 

§  162.   Qrounds  of  challenge, 

[I860.]  Challenges  for  cause  may  be  taken  on  one  or  more  of 
the  following  groxmds : 

Ist.  A  want  of  any  of  the  qualifications  prescribed  by  statute  to 
render  a  person  competent  as  a  juror. 

2d.  ConsanguinitrjT  or  affinity  within  the  third  degree  to  either 
party.  * 

3d.  Standing  in  the  relation  of  guardian  and  ward,  master  and 
servant,  employer  and  clerk,  or  principal  and  agent,  to  either  party; 
or  being  a  member  of  the  family  of  either  party ;  or  a  partner  in 
business  with  either  party ;  or  being  security  on  any  bond  or  oblir 
gation  for  either  party. 

4th.  Having  served  as  a  juror  or  been  a  witness  on  a  previous 
trial  between  the  same  parties  for  the  same  cause  of  action. 

5th.  Interest  on  the  part  of  the  juror  in  the  event  of  the  action, 
or  in  the  main  question  involved  in  the  action,  except  the  interest 
of  the  juror  as  a  member  or  citizen  of  a  municipal  corporation. 

6th.  Having  formed  or  expressed  an  unqualified  opinion  or  belief 
as  to  the  merits  of  the  action. 

7th.  The  existence  of  a  state  of  mind  in  the  juror  evincing  enmity 

against,  or  bias  to,  either  party. 
J.  P. 

1 .  General  decisions. — ^A  general  challen^  of  a  jaror  for  caose,  with- 
out specification  of  the  particular  ground,  is  insufficient.  The  statute  enumeratcB 
several  difierent  grounds  for  which  such  challenge  maj  be  taken,  and  a  designation 
of  the  one  upon  which  any  particular  challenge  rests  is  essential  to  its  considera- 
tion by  the  Court.  It  is  not  sufficient  to  say :  "  I  challenge  the  juror  for  cause," 
and  then  stop.    Paige  v.  O'Neal^  12  Cal.  483. 
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2.  That  a  jorj  has  just  tried  a  case  involving  the  liability  of  defendant  for  a 
similar  cause  of  action,  depending  on  the  same  general  considerations,  does  not 
render  the  jury  incompetent  to  sit  m  the  subsequent  case.  Algier  v.  Steamer  Maria, 
U  Cal.  167. 

3.  Third  subdivision. — ^It  has  always  been  considered  a  principal  cause 
of  challenge  to  a  juror,  that  he  is  a  tenant  of  either  of  the  parties  to  a  suit. 
Hathaway  v.  Hdmer,  25  Barb.  29. 

4.  Sixth  SUbdiTision. — ^That  a  juror  has  read  or  heard  a  statement  of  the 
&ct9  of  a  case,  does  not,  of  itself,  disqualify  him,  under  the  statute ;  for  he  may 
not  have  formed  or  expressed  an  "unqualified  opinion."  A  mere  impression  or 
suspicion  derived  from  such  reading  or  hearing,  does  not  disqualify.  The  juror 
must  have  reached  a  conclusion,  like  that  upon  which  he  would  be  willing  to  act 
in  ordinary  matters.    People  v.  Reynolds,  16  Cal.  138. 

5.  In  an  action  of  ejectment,  a  juror  who  has  formed  an  opinion  adverse  to  the 
validity  of  title  under  which  defendants  claimed,  is  an  incompetent  juror.  White 
Y.  Motes,  11  Cal.  68. 

6.  A  verdict  of  a  jury  will  not  be  sot  aside  on  the  ground  that  one  of  the  jurors 
"  knew  and  was  aware  of  the  circumstances  connected  with  the  affair,"  the  subject 
matter  of  the  suit,  where  no  objection  to  him  was  raised  until  after  the  verdict  was 
rendered,  and  it  not  appearing  that  he  had  formed  or  expressed  an  opinion  before 
the  trial,  or  was  in  any  way  biased  in  favor  of  plaintiff.  Lawrence  v.  Collier,  1 
Oal.  37. 

7.  A  juror  who,  upon  a  statement  of  facts  submitted  by  a  plaintiff,  has  expressed 
an  opinion  as  to  the  liability  of  the  defendant,  is  not  indinerent,  and  upon  dial- 
lenge  will  be  excluded  from  the  panel.    Rogers  v.  Rogers,  14  Wend.  131. 

8.  Soventh  subdivision. — The  law  contemplates  that  every  juror  who 
sits  in  a  cause  shall  have  a  mind  free  from  all  bias  or  prejudice  of  any  kind ;  and 
if  a  juror  is  prejudiced  in  anv  manner,  he  is  not  a  proper  person  to  sit  in  the  jury 
box.     People  v.  Reyes,  6  Cal.  347. 

9.  Prejudice  is  a  state  of  mind  which,  in  the  eye  of  the  law,  has  no  degrees.    Id, 

10.  A  juror  lieing  challenged  for  bias,  was  examined  before  triers,  and  asked 
the  following  questions :  1st.  Are  you  not  a  member  of  a  secret  and  mysterious 
order,  known  as  and  called  Know  Nothings,  which  has  imposed  on  you  an  oath  or 
obligation,  beside  which  an  oath  administered  to  you  in  a  Court  of  Justice,  if  in 
oonmct  with  that  oath  or  obli^tion,  would  be  by  you  disregarded  ?  2d.  Are  you 
a  member  of  any  secret  association,  political  or  otherwise,  by  your  oaths  or  obli- 
gations to  which  any  prejudice  exists  in  vour  mind  against  Catholic  foreigners  ? 
Sd.  Do  you  belong  to  any  secret  political  society,  known  as,  and  called  by  the  peo- 
ple at  large  in  the  United  States,  Know  Nothings  ?  and  if  so,  are  you  bound  by 
an  oath,  or  other  obligation,  not  to  give  a  prisoner  of  foreign  birth,  in  a  Court  of 
Justice,  a  fair  and  impartial  trial  ?  Held,  that  the  Court  erred  in  ruling  out  these 
questions.    Id. 

11 .  If  the  juror  has  taken  such  oaths  as  are  referred  to,  he  was  grossly  unfit  to 
sit  as  a  juror.    Id, 

§  163.  To  be  tried  by  the  Court.     Witnesses  may  be  examined. 

Challenges  for  cause  shall  be  tried  by  the  Court.  The  juror 
chaUenged,  and  any  otiier  person,  maj  be  examined  as  a  witness  on. 
the  trial  of  the  challenge. 

t.  Where  a  Judge,  by  consent  of  parties,  acts  as  trier,  upon  the  challenge  of  a 
fuxoT  Co  the  favor,  his  rejection  of  evidence  offered  in  support  of  the  challenge,  as 
immaterial,  is  final,  as  would  be  the  decision  of  a  trier  on  such  evidence,  and  it. 
cannot  be  reviewed.     Costigan  y.  Cwfler,  21  N.  Y.  (7  Smith)  134. 
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ARTICLE  n. 

CONDUCT   OF  THE  TRIAL. 

Sec.  164.  Proceedings  in  case  a  juror  become  sick. 

165.  Charge  to  the  jury ;  Court  shall  furnish  in  zmttftg^ 

upon  request^  the  points  of  law  contained  therein. 

166.  Jury  may  decide  in  Courts  or  retire  for  deliberation. 

Duty  of  the  officer  in  charge. 

167.  Jury  may  take  with  them  certain  papers. 

168.  May  come  into  Court  for  further  instructions. 

169.  When  jury  are  prevented  from  giving  verdict  the 

cause  may  he  again  tried. 

170.  While  jury  are  absent  the  Court  may  adjourn  from 

time  to  time.     Sealed  verdict.    Fined  adjournment 
discharges  the  jury. 

171.  The  jury  having/  agreed  upon  a  verdict ^  shall  declare 

the  same. 

172.  Informal  or  insufficient  verdict  may  be  corrected 

under  advice  of  the  Court. 

173.  Verdict  shall  be  recorded  in  full  in  the  minutes. 

§  164.  Proceedings  in  case  a  juror  become  sick. 

If,  after  the  impanneling  of  the  jury,  and  before  verdict,  a  juror 
become  sick,  so  as  to  be  unable  to  perform  his  duty,  the  Court  may 
order  him  to  be  discharged.  In  that  csfie,  the  trial  may  proceed 
with  the  other  jurors,  or  a  new  jury  may  be  sworn,  and  the  trial 
begin  anew ;  or  the  jury  may  be  discharged,  and  a  new  jury  then 
or  afterwards  impanneled. 

1 .  The  withdrawal  of  a  jaror  and  the  continuance  of  a  case  thereby,  ia  no  ground 
for  reversing  a  judgment  subsequently  obtained.    Benedict  t.  CoaeenSy  4  Cal.  3S1. 

§  165.  Charge  to  the  jury  ;  Court  shall  furnish  in  writing  j  upon 
request^  the  points  of  law  contained  therein. 

In  charging  the  jury,  the  Court  shall  state  to  them  all  matters 
of  law  which  it  thinks  necessary  for  their  information  in  giving  their 
verdict ;  and  if  it  state  the  testimony  of  the  case,  it  shall  abo  in- 
form the  jury  that  they  are  the  exclusive  judges  of  all  quesdons  of 
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fact.  The  Court  shall  furnish  to  either  party  at  the  time,  upon 
request,  a  statement  in  writing  of  the  points  of  law  contained  in  the 
charge ;  or  shaQ  sign  at  the  time  a  statement  of  such  points  pre- 
pared and  submitted  by  Uie  counsel  of  either  party. 

1.  Instructions  should  oonform  to  the  pleadings  and  the 

ftots. — Instructions  to  the  jury  are  properly  refused  when  not  warranted  bj  the 
pleadings.     Thompson  v.  Lee^  8  Cal.  275. 

2.  In  this  case,  the  answer  being  insufficient  as  a  denial  of  the  allegations  in  the 
complaint,  and  the  Court  having  instructed  the  jury  to  find  for  plaintiff:  Htldy 
that  the  instruction  was  right' — ^no  evidence  beiug  required  on  the  part  of  plaintiff. 
KMandY.  Sedgwick,  17  Cal.  123. 

3.  An  instruction  asked  for  is  properly  refused  when  there  is  no  evidence  on  the 
question  of  fact  embraced  in  it.    People  v.  Harley,  8  Cal.  390. 

4.  Instructions  in  civil  and  criminal  cases  should  be  drawn  with  some  slight 
reference  to  the  case  as  made  by  the  evidence.    People  v.  Rcherts,  6  Cal.  217. 

5.  An  instruction  of  the  Court  to  the  jury  must  oe  adapted  to  the  facts  of  the 
case.     People  v.  EonskeU,  10  Cal.  87. 

6.  Where  no  question  of  jurisdiction  of  Courts  is  raised  by  the  pleadings,  it  is 
error  to  intruct  the  jury  "that  if  thev  believe  a  certain  fact  they  must  find  for  the 
defendant,  as  the  existence  of  that  fact  will  establish  a  want  of  jurisdiction  over 
the  cajse,''  because,  as  the  pleadings  stand,  such  a  verdict  is  a  complete  bar  to 
another  action,  to  which  the  plaintiff  is  entitled  in  another  Court,  if  the  verdict 
against  him  was  rendered  in  pursuance  of  such  an  instruction.  Fairbanks  v.  Wood- 
house,  6  Cal.  433. 

7.  Questions  of  faot  must  be  entirely  left  to  the  jury.r-It  # 

error  for  the  Court  to  charge  the  jury  as  to  a  question  of  fact,  or  as  to  the  weight 
of  evidence.    Batterslnf  v.  Abbott^  9  Cal.  565. 

8.  The  constitutional  right  of  the  Court  "  to  state  the  testimony  "  to  the  jury, 
-vronld  hardly  authorize  a  Judge  to  express  his  opinion  as  to  its  efibct.  Seligman 
V.  Kalkmem,  8  Cal.  216. 

9.  Where  the  plaintiff's  case  does  not  depend  alone  on  the  evidence-  mentioned 
in  the  instruction  requested  by  the  defendant,  it  was  properly  refused.  Pearson  v. 
Snodffrass,  5  C%1.  479. 

10.  A  jury  should  make  up  their  verdict  from  the  facts  according  to  the  law  as 
^ven  to  them  by  the  Court;  and  it  seems  that  it  is  improper  for  a  Court  to  cfiarge 
the  jury  *'  to  take  into  consideration  all  of  the  facts  and  do  equal  justice  between 
the  parties,"'  inasmuch  as  an  instruction  so  general  in  its  terms  may  mislead  them. 
Per  Hastings,  C.  J.    Keilj^  v.  Canningham,  1  Cal.  365. 

11.  How  far  it  is  necessary  and  proper  for  the  Judge  to  refer  to  and  comment 
upon  the  evidence  in  the  charge,  is  a  question  of  discretion.  Poler  v.  A^  Y.  C. 
R.  R.,  16  N.  y.  476. 

12.  It  is  not  error  for  the  Judge  to  intimate  an  opinion  on  a  question  of  fact,  if 
the  determination  of  the  question  is  left  by  him  to  the  jury.  AUkrop  v.  Wolf,  2 
Hilt.  344. 

13.  The  Judf^e  is  not  at  liberty  to  state  his  opinion  on  any  question,  on  the  sup- 
position that  it  IS  a  question  of  law,  and  afterwards  to  submit  it  to  the  jury  as  a 
question  of  fact  If  it  is  a  matter  of  fact  in  dispute,  he  has  no  right  to  state  his 
conclusion  thereon ;  if  it  is  a  matter  of  law,  he  has  no  right  to  leave  it  to  the  jury. 
Vedder  v.  Fellows,  20  K.  Y.  (6  Smith)  126. 

14.  Instructions  as  to  abstract  questions  of  law.— It  is  not  error 

for  a  Court  to  refuse  an  instruction  asked,  stating  an  abstract  or  general  proposi- 
tion of  law,  when  it  has  already  so  charged  the  jury  as  to  embrace  such  proposi- 
tion, or  so  much  of  it  as  is  applicable  to  the  case.  Fairchild  v.  The  Calijdmia 
Susge  Co.,  13  Cal.  599. 

15.  Where  a  party  asks  an  abstract  proposition  of  law,  by  way  of  instruction  to 
a  jury,  he  takes  the  risk  of  its  being  correct  in  all  its  parts.  Ihompsvn  v.  Paige, 
16  Cal.  77. 

16.  A  Judge  is  bound  to  instruct  a  jury  upon  each  proposition  of  law  submitted 
to  him  by  counsel,  bearing  upon  the  evidence.    2iibriskie  v.  Smithy  3  Kern.  322. 
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17.  The  Court  Bhoald  refuse  to  instinct  the  jnry  on  abstract  questions  of  law. 
Fowler  v.  Smith,  2  Cal.  39 ;  Id.  387  ;  Branger  v.  Chevalier,  9  Id.  353. 

18.  It  is  not  incambent  on  the  Court  to  instruct  the  jury  upon  mere  abstract 
questions  of  law,  irrelevant  to  the  case,  as  serving  only  to  Wwilder  and  mislead 
tnem  from  the  true  issue  to  be  determined.    Fowler  v.  Smith,  2  Cal.  45. 

19.  Whether  an  instruction,  jsriving  the  general  rule,  without  qualification,  be 
proper  or  not,  depends  on  the  facts  in  proof,  and  the  charge  would  be  right  or 
wrong  according  to  the  circumstances  of  the  given  case.  People  v.  Arnold,  15 
Cal.  482. 

20.  It  is  not  error  in  a  Cqurt  to  refuse  to  give  to  the  jury  an  instruction  which 
embraces  a  question  which  came  properly  before  the  Court,  and  not  before  the 
jury.     Branger  Sf  Driard  v.  Chevalier,  9  Cal.  353. 

21.  Court  should  give  or  refuse  instructions  as  asked  for.— 

The  Court  should  give  or  refuse  instructions  to  the  jury  as  asked  for,  and  though 
the  phraseology  may  be  modified  to  make  it  more  intelligible,  yet  the  sense  mast 
not  be  altered.  Conrad  v.  Lindley,  2  Cal.  172;  Jamson  v.  Qaioy,  5  Id.  491; 
Russell  V.  Amador,  3  Id.  403. 

22.  Hdd,  that  where  an  instruction  asked  by  defendant,  if  given  entire,  would 

have  been  erroneous,  the  Court  was  not  bound  to  separate  the  concluding  clauae 
and  give  that  by  itself,  and  was  therefore  right  in  refusing  the  instruction.  Smith 
v.  Richmond,  19  Cal.  476. 

23.  The  Court  may  refuse  to  give  instructions  already  sub- 
stantially given. — The  Court  may  refuse  to  give  an  instruction,  on  the  ground 

that  it  has  been  already  substantially  given  by  the  Court.  Belden  v.  Henriquez,  8 
Cal.  87. 

24.  If  an  instruction  be  refused  for  the  reason  that  it  has  already  been  given,  the 
Ifeason  of  the  refusal  should  be  stated  so  as  not  to  mislead  the  jury.    People  v.* 

Ramirez,  13  Cal.  152. 

25.  Where  equivalent  instructions  are  given  and  refused,  the  Court  should  place 
its  refusal  on  the  ground  that  equivalent  instructions  were  given.    Unless  this  is 

done  the  jury  may  be  misled.    People  v.  HurUy,  8  Cal.  390. 

INSTRUCTIONS  IN  FABTICULAB  CASES. 

26.  Actions  affecting  real  estate. — It  was  error  for  the  Court  to  in- 
struct the  jury  **  that  where  a  person  injuriously  slanders  the  title  of  another, 

malice  is  presumed.''  It  was  also  error  to  instruct  them  that  fraud  could  not  be 
presumed,  but  may  be  established  by  circumstances,  but  not  of  a  light  character; 
the  circumstances  must  be  of  a  most  conclusive  nature.  McDanid  v.  Baca,  4  Cal. 
326. 

27.  Where  the  complaint  does  not  charge  the  mortgagee  in  possession  with  neg- 
ligence or  improper  conduct  in  the  leasing  the  mortgaged  premises,  but  requires 

him  to  account  for  tlie  rents  he  actually  received,  it  is  proper  in  the  Court  to  refuse 
to  instnict  the  jury  that  he  might  have  leased  the  property  differently,  and  to  charge 
him  with  what  he  might  have  received,  if  so  leased.    Benham  v.  Rowe,  2  Cal.  387. 

28.  An  instruction  to  the  iury  ''to  find  for  the  defendant,  as  plaintiff  has  failed 

to  prove  a  redemption,"  is  clearly  erroneous.  The  question  of  redemption  was  the 
main  point  in  issue.     Batterdiy  v.  Abbott,  9  Cal.  565. 

29.  In  an  action  for  use  and  occupation,  the  Court  was  asked  to  instruct  the 

jury,  '*  that  it  was  necessary,  to  enable  the  plaintiff  to  recover,  that  he  should  show 
that  the  defendant  used  and  occupied  the  premises  by  the  permission  of  the  plaintiiT, 
and  if  the  jury  believe  the  defendant  used  and  occupied  the  same  against  the  will 
of  the  plaintiff,  that  they  must  find  a  verdict  for  the  defendant,"  which  the  Court 
refused  :  Held,  that  in  this  the  Court  erred.     Sampson  v.  Shaeffer,  3  Cal.  196. 

30.  In  an  action  for  the  recovery  of  a  portion  of  a  tract  of  land,  both  parties  Al- 
lying on  possession,  and  the  defendant  proving  a  prior  possession  by  actnal  iuclos- 

urc  of  the  entire  tract,  it  was  error  to  instruct  the  jury  that  the  defendant's  posses- 
sion was  not  valid,  unless  in  conformity  with  the  Preemption  Laws  of  the  United 
States,  or  the  Possessory  Law  of  this  8tatc.     Bradshaw  v.  Treat,  6  Cal.  172. 

31.  When  a  private  survey  is  admitted  as  a  diagram,  but  not  as  evidence,  the 
Court  should  clearly  explain  to  the  jury  the  precise  purpose  and  efiect  of  its  ad- 
mission.   Rose  v.  Vavis,  11  Cal.  133. 
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32.  An  instraction  to  the  jury  that  they  must  take  the  grant  and  map  together, 
and  if  they  believe  the  land  in  controversy  within  the  grant,  as  explained  ny  tlie 
map,  they  will  find  for  the  plaintiff:  Held,  to  be  correcL  Ferris  y.  Coooa-y  lo'Cal. 
569. 

33.  It  is  error  for  the  Coart  to  instract  the  jary  that  before  the  plaintiff  can  re- 
cover, the  evidence  must  specifically  fix  and  cstfwlish  the  eastern  boundary  line  of 
the  grant  under  which  plaintiff  claimed,  when  it  appears  from  the  evidencc'that  the 
land  in  controversy  is  within  that  boundary  line.  The  precise  location  of  that  line 
is  of  no  moment.    Seaward  v.  Malotte,  15'Cal.  307. 

34.  Where  the  defendants  deny  ownership  in  plaintiff,  and  set  up  ownership 
in  themselves,'  it  is  not  error  to  instruct  the  jury  that  the  only  question  for 
them  to  determine  is  as  to  who  has  the  better  right  to  the  premises.  Such  in- 
struction docs  not  imply  that  plaintiffs  can  recover,  even  if  they  do  not  establish, 
prima  facie,  a  title.    Busenius  v.  Coffee,  14  Ual.  91. 

35.  In  ejectment,  where  the  title  is  of  record  and  wholly  documentary,  the  Court 
may  declare  the  eflfect  of  the  papers  offered  by  plaintiff,  and  instruct  the  jury  that 
plaintiff  has  made  out  his  title,  if  they  believe  the  land  to  be  within  the  boundaries 
of  a  grant  under  which  plaintiff  claims.    McGarvey  v.  Littte,  15  Cal.  27. 

36.  In  ejectment,  tlie  Court  having  admitted  in  evidence,  as  sufficiently  proven, 
the  mesne  conveyances  through  which  plaintiff  traced  title— the  defendants  being 
mere  trespassers— charged  the  jury  "  that  the  written  evidence  of  title,  together 
with  the  admissions  of  the  parties,  authorized  them  to  find  for  the  plaintiff,  since 
the  execution  of  the'  papers  had  been  passed  upon  by  the  Court :  Htld,  to  be  no 
objection  to  this  instruction  that  it  does  not  leave  the  execution  and  delivery  of  the 
conveyances  to  the  jury  ;  that  the  sufficiency  of  their  execution  was  a  matter  ad- 
dressed solely  to  the  Court,  and  that — ^no  question  being  raised  during  the  trial  as 
to  their  delivery  and  no  evidence  being  offered  to  rebut  the  presumption  of  delivery 
arising  from  their  possession  by  plaintiff— the  instruction  amounted  only  to  an 
announcement  of  the  law  as  to  the  effect  of  the  conveyances  and  of  the  admissions 
of  the  defendants.    Stark  v.  Barrett,  15  Cal.  373. 

37.  HM,  further,  that  if  it  had  been  objected  to  this  instruction  that  it  took 
from  the  jury  the  question  of  damages  for  rents  and  profits,  the  objection  would 
hare  been  tenable ;  but  that,  no  such  objection  being  taken,  the  point  must  be  re- 
garded as  waived,  although  the  jury  awarded  such  damages.    la. 

38.  Ejectment  for  land  as  a  homestead.  The  husband  alone  had  executed  a  deed 
to  defendant.  There  was  evidence  tending  to  show  that  the  premises  were  never 
occupied  by  plaintiffs  with  the  intention  of  making  them  the  nomestead,  and  also 
evidence  tending  to  prove  an  abandonment  of  their  occupancy,  and  a  residence  on 
other  property  as  that  of  the  family.  The  Court  below  submitted  a  series  of  ques- 
tions to  the  jury  for  a  special  verdict,  the  first  of  which  was:  Did  the  plaintiffs 
ever  dedicate  and  set  apart  the  real  estate  described  in  the  complaint  as  a  home- 
stead, by  living  upon  it  with  the  intention  so  to  dedicate  it?  and  told  the  jury  if 
they  answered  this  question  in  the  negative,  the  answer  would  constitatc  their  en- 
tire' verdict,  but  if  they  found  in  the  aflirmativc,  they  should  then  proceed  to  answer 
die  other  questions  :  lield,  that  such  direction  was  proper,  as  a  negative  answer  to 
this  question  was  conclusive  against  a  recovery,  and  that  such  directions  are  con- 
venient in  practice,  and  no  abuse  of  discretion.    Broadus  v.  Nelson,  16  Cal.  79. 

39.  Where,  in  ejectment,  plaintiff  asked  the  Court  to  instruct  the  jury  "  that 
lapse  of  time  does  fiot  constitute  an  abandonment,  but  that  it  consists  in  a  voluntary 
surrender  and  giving  up  of  the  thing  by  the  owner,  because  he  no  longer  dcsire-s  to 
~-^™  it,  or  thereafter  to  assert  any  right  or  dominion  over  it ;  "  and  the  instruc- 


tion was  given  with  the  qualification  that  lapse  of  time  constitutes  the  material 
efement  in  the  question  of  abandonment :  Held,  that  it  would  be  more  exact  to  say 
that  lApse  of  time  constitutes  a  material  element  to  be  considered  in  deciding  the 
question  of  abandonment,  but  that  the  instruction  given  and  the  qualification  are, 
in  connection,  the  same  in  effect.   ^Lawrence  v.  Fulton,  19  Cal.  683. 

40.  Actions  OOnoerning  mining  claims.- In  an  action  for  diverting 
water  from  plaintiff's  ditch — plaintifi'and  defendants  both  having  ditches  supplied 
from  the  same  stream,  the  plaintiff's  rights  being  prior  and  paramount — defend- 
ants asked  the  Court  to  instruct  the  jury  that  if  defendants  had  brought  water  from 
foreign  sources  and  emptied  it  into  the  stream  with  the  intention  of  taking  it  out 
again,  they  had  the  rignt  to  divert  the  quantity  thus  emptied  in,  less  such  amount 
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as  might  be  lost  by  evaporation  and  other  like  causes.  The  instraction  was  given 
with  the  explanation  that  they  could  not  so  reclaim  the  water  as  to  diminish  the 
quantity  to  which  plaintiff  was  entitled  as  prior  locator :  Hddf  that  the  explana- 
tion was  proper — the  concluding  words  of  the  instruction  being  too  general  and 
indefinite,     numeity.  Whitesides,  15  Cal.  35. 

41.  In  an  action  for  diverting  water  from  the  plaintiff's  ditch,  and  where  both 
parties  claimed,  in  part,  the  watei's  of  the  same  stream :  Hddf  that  the  following 
instruction  was  properly  given  by  the  Court  to  the  jury :  "  That  defendant  is  not 
liable  for  any  deficiency  of  water  in  plaintiff's  ditch,  nnless  he  was  diverting  from 
Knbbitt's  creek  more  water  than  he  was  entitled  to  at  the  precise  time  that  snch 
deficiency  existed."    Brovm  v.  Smithy  10  Cal.  508. 

42.  Also,  where  the  Court  instructed  the  jury  that  if  they  believed  that  defend- 
ant's ditch  was  so  filled  with  tailings  during  the  period  of  the  alleged  injury,  that 
it  was  incapable  of  directing  the  waters  of  the  creek,  then  plaintiff  cannot  recover. 
Id. 

43.  In  an  action  for  a  mining  claim,  when  the  defendant  asked  for  an  instruction 
to  the  jury  "that  if  the  plaintiff  had  abandoned  the  claim,  and  did  not  intend  to 
return  and  work  it  before  the  commencement  of  the  suit,"  and  the  Court  gave  the 
instruction  **  subject  to  the  seventeenth  section  of  the  Statute  of  Limitations : " 
Held,  that  the  qualification  to  the  instruction  yras  error.  Dauis  v.  But/er,  6  Cal. 
510. 

44.  Where  the  Court  instructed  the  jury,  in  such  action,  that  **  where  an  aban- 
donment is  sought  to  be  established  by  the  act  of  the  party,  \he  intention  not  to 
return,  his  abandonment  is  as  complete,  if  it  exist  for  a  minute,  or  a  second,  as 
though  it  continued  for  years ;  but  if  he  left  with  the  intention  of  returning,  ho 
might  do  so  at  any  time  within  five  vears,  provided  there  was  no  rule,  usage  or  cus- 
tom of  miners  of  such  a  notorious  character  as  to  raise  a  presumption  of  an  inten- 
tion to  abandon :  "  Heldj  that  the  question  of  abandonment  was  fairly  left  to  the 
jury.     Waring  v.  Crow,  1 1  Cal.  366. 

45.  In  suit  for  damages  for  an  entry  upon  mining  claims,  and  for  perpetnal  in- 
junction, etc. :  Heldy  that  it  was  error  for  the  Court  below  to  charge  the  jury  that 
if  they  believed  no  injury  or  damage  was  done  by  defendants  to  plaintiffs,  they 
would  find  for  defendants  ;  that  such  charge  was  calculated  to  mislead,  inasmuch 
as  the  law  presumes  damages  from  a  trespass,  and  under  the  charge,  the  jury  might 
liave  decided  the  case  upon  this  want  of  proof  of  plaintiff's  damages,  instead  of 
absence  of  proof  of  their  title.    Attwood  v.  Fricot,  17  Cal.  37. 

46.  Actions  involving  questions  of  fraud.— Where  there  is  no  dispute 
as  to  the  facts,  and  the  law  upon  those  facts  declares  a  transaction  fraudulent,  it  is 
not  a  question  for  the  jury.  The  Court,  in  such  case,  may  direct  the  jury  how  to 
find  or  set  aside  the  verdict,  if  thcv  find  to  the  contrary.  Chtnery  v.  Palmer,  6 
Cal.  119. 

47.  It  was  error  in  the  Court  below  to  refuse  to  instruct  the  iurv  that  if  thev  be- 
lieved  the  receipt,  specified  in  the  deed  for  83,000,  waa  obtained  hj  fraud,  they 
were  authorized  to  find  for  the  defendant.  No  case  in  the  history  of  jurisprudence 
will  sustain  that  ruling.    McDaniel  v.  Baca,  2  Cal.  326. 

48.  Upon  the  issue  of  fraud,  in  an  application  of  an  insolvent  to  be  discharged 
from  his  debts,  where  it  was  alleged  that  the  applicant  had  made  and  recorded  a 
sham  deed  of  his  property  shortly  before  his  application,  which  property  was  not 
included  in  his  schedule :  Held,  that  it  was  error  for  the  Court  to  mstruct  the  jury, 
"  that  to  find  the  charge  of  fraud  sustained,  they  must  believe  the  deed  made  with 
the  intent  to  defeat,  hinder,  or  delay  creditors,  and  to  have  been  actually  deliv- 
ered to  the  grantees ;  that  proof  of  record  was  no  proof  of  delivery,"  etc.  The 
fraud  is  as  complete  without  the  delivery  as  with  it.  Fisk  v.  His  Creditors,  12 
Cal.  281. 

49.  It  is  error  to  instmct  a  jury,  in  a  civil  case  of  imputed  fraud,  that  if  they 
have  a  doubt  of  the  guiltof  the  party  charged,  they  must  find  in  his  favor.  Issaes 
of  fact  in  civil  cases  are  determined  by  a  preponderance  of  testimony,  and  this 
rule  applies  as  well  to  caaes  of  fraud  as  to  any  other.  Ford  v.  Chambers,  19  Cal. 
143. 

50.  Actions  for  libel.— Of  the  proper  matter  of  a  charge  in  an  action  for 
libel.    Fry  v.  Bennett,  3  Bosw.  200,  243. 
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51.  The  jary  were  told  that  if  the  necessair  effect  of  the  publication  was  to 
diminish  the  plaintiff's  respectability,  and  abridge  his  comforts,  by  exposing  him 
to  disgrace  and  ridicole  ;  if  its  tendency  was  to  impair  his  condition,  or  alter  his 
position  in  society  for  the  worse,  it  was  libelous,  and  that  there  could  be  litUe 
doabt  but  that  the  publication  in  Question  was  libelous ;  that  the  whole  scope  and 
tendency  of  it  was  libelous :  Hela,  no  ground  for  a  new  trial.  It  was  expressing 
an  opimon  as  to  whether,  or  not,  the  publication  in  question  was  libelous ;  but,  as 
it  was  coupled  with  a  definition  sufficient  to  enable  the  jury  to  know  what  in  law 
constitutea  a  libel,  it  was  submitting  it  to  them  to  pass  upon,  accompanied  with 
an  opinion  of  the  Jud^e  that  it  was  libelous,  which  might  follow,  or  not,  as  they 
thought  proper.    Grah.  on  New  Tr.  426  ;  Cook  on  Def.  171. 

52.  In  an  action  for  libel,  the  charge  stated  that,  where  the  circumstances  of  the 
case  warranted  it,  a  jury  had  a  right  to  increase  the  amount  of  damages  as  a  pnn- 
iahment  to  the  slanderer ;  that  it  was  not  usual  to  nve  vindictive  damages,  or 
smart  money,  except  in  cases  where,  in  addition  to  the  legal  presumption  of  malice 
which  the  law  infened  from  want  of  truth  in  the  defS&roatory  matter,  it  appeared 
that  the  publication  had  been  dictated  by  a  purely  malevolent  motive :  Held, 
proper;  it  was  merely  saying  that,  in  a  proper  case,  the  jury  had  the  right  to  give 
rinoictive  or  peremptory  damages.  Tajflor  v.  Church,  1  £.  D.  Smith,  279;  Bunt 
T.  BenneU,  4  £.  D.  Smith's  C.  P.  R.  647. 

53.  Various  causes  of  action.— The  action  was  against  surgeons  "  for 
malpractice,  by  which  amputation  became  necessary."  The  Court  charged,  erro- 
neously, "  that  if  they  believe  from  the  evidence  that  the  defendants  were  guilty 
of  negligence,  carelessness,  or  inattention,  in  their  treatment  of  plaintiff's  wounds, 
by  which  he  was  caused  great  bodily  pain  and  suffering,  the  plaintiff  is  entitled  to 
a  verdict."  The  action  was  not  brought  for  bodily  pain  or  suffering.  Moore  v. 
Teed,  3  Cal.  190. 

54.  Where  the  vendee  of  goods  is  to  pay  part  of  the  purchase  money  to  the 
creditors  of  his  vendor,  this  creates  no  trust  in  the  goods  sold  in  favor  of  such 
creditors ;  therefore,  in  an  action  to  recover  such  goods,  the  following  instruction 
to  the  jury  is  improper  :  "  If  the  jury  believe,  from  the  testimony,  that  the  agree- 
ment between  Stevens  &  Markling,  the  vendors  of  the  plaintiff,  was  that  the  pUint- 
iff  was  to  pay  certain  of  the  debts  of  his  vendors  out  of  said  goods,  then  that  such 
sale,  as  against  the  other  creditors  of  the  vendors,  is  fraudulent."  Wdlington  v. 
Sedgwick,  12  Cal.  469. 

55.  Where  defendants  were  sued  as  factors,  although  no  claims  for  commissions, 
etc.,  were  set  out  as  a  counter  claim,  it  was  error  for  the  Court  to  charge  the  jury 
that  it  was  for  them  exclusively  to  say  what  amount  the  plaintiff  was  entitled  to 
recover,  and  that  the  defendants  were  liable  for  the  value  of  the  goods  at  the  time 
of  demand.    Labert  v.  Chauviteau,  3  Cal.  463. 

56.  In  an  action  on  guaranty,  though  it  is  error  in  terms  to  charge  the  jury,  if 
they  find  for  the  plaintiff,  to  assess  as  damages  the  amount  of  the  penalty  nxed  in 
the  gnaranty ;  vet,  if  the  plaintiff's  damages,  if  any,  must  exceed  the  penalty,  the 
direction  must  be  regarded  as  limiting  the  verdict,  and  the  defendant  is  not  injured 
by  the  instruction.    Jones  v.  Post,  6  Cal.  102. 

57.  Where,  in  a  suit  on  an  account  stated,  the  only  evidence  was  that  of  a  wlt- 
nessy  who  said  defendant,  on  presentation  of  the  account,  admitted  it  to  be  correct, 
and  promised  to  pay  it,  and  tne  Court  charged  the  jury  that,  if  they  believed  the 
testimony  of  the  witness,  they  must  find  for  the  plaintiff  the  amount  claimed,  and 
tfaej  so  found  :  Held,  that  the  instruction  did  not  prejudice  defendant,  as  but  one 
Teidict  could  have  been  rendered  under  the  evidence.  Teny  v.  Sickles,  13  Cal. 
437. 

58.  Plaintiff  sues  on  a  contract  of  sale  of  cattle,  to  be  delivered  within  **  three 
weeks,  at  the  furthest" — ^the  consideration  money  being  paid — adding  also  the 
common  counts.  Complaint  avers  the  breach  of  the  agreement,  by  failure  to 
deliver  the  cattle :  Held,  that  it  was  not  error  in  the  Court  below  instructing  the 
jary,  that  if  defendant  did  not  have  the  cattle  ready  for  delivery  at  the  time  men- 
tioned in  the  contract,  they  should  find  for  plainti^;  and  in  assessing  damages, 
they  might  find  the  purchase  money,  with  ten  per  cent,  interest,  or  the  highest 
Dutrket  price  of  the  cattle  to  the  time  of  trial.    Maker  v.  Rileu,  17  Cal.  415. 

59.  It  is  not  error  to  instruct  a  jury  that,  if  sufiicient  time  had  elapsed  between 
the  dealings  of  the  plaintiff  with  the  old  firm,  and  their  subsequent  transactions 
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with  tho  new  firm,  to  pat  a  reasonable  man  on  inqnirj,  they  might  be  treated  as 
new  dealers.     TreadweU  v.  WelUy  7  Cal.  260. 

60.  In  suit  by  an  administrator  against  defendant,  for  conversion  of  the  property 
of  the  estate,  under  the  one  hundred  and  sixteenth  section  of  the  statute  to  regu- 
late the  settlement  of  estates,  the  proof,  as  to  the  right,  or  title,  or  possession,  of 
plaintiff,  and  the  taking  or  interference  by  defendant,  being  conflicting,  it  is  error 
to  instruct  the  jury  that  a  mere  demand  on  the  defendant,  and  refusal  by  him  to 
surrender  the  property,  charge  him  with  a  conversion.  Beekman  y.  McKay,  14 
Cal.  250. 

61 .  In  an  action  against  an  aclministrator,  the  Court  should,  if  asked,  charge 
the  jury  as  to  the  statute  time  within  which  the  action  could  be  brought  when  the 
claim  is  rejected.    Benedict  v.  Haggin,  2  Cal.  381. 

62.  It  is  error  in  the  Court  to  refuse  to  instruct  the  jury  in  accordance  with  the 
provisions  of  the  one  hundred  and  thirty-fifth  section  of  the  Act  to  Regulate  the 
Settlements  of  the  Estates  of  Deceased  Persons,  when  requested  so  to  do,  and  the 
evidence  shows  that  it  is  proper  and  relevant.    Id.  385. 

63.  Of  the  proper  terms  of  a  chai^  to  the  jury  in  trial  of  a  defendant  for  vio- 
lation of  the  Pilot  Laws.    People  v.  Francisco^  10  Abb.  R.  30. 

64.  Charge  in  an  action  for  wrongful  act,  etc.,  causing  death  of  plaintiff's  intes- 
tate.    Althof  V.  Wolf,  2  Hilt.  344. 

65.  In  an  action  for  a  tort,  the  Jud^  submitted  to  the  jury  certain  items  of 
damages  as  proper  for  their  consideration  separately,  and  also  "  what  is  the  inter- 
est on  the  sum  total  of  the  above  damages  from,  the  conmiencemcnt  of  this  action, 
in  June,  1846,  up  to  the  date  of  the  trial :"  Held,  not  erroneous.  The  jury  were 
not  instructed  to  allow  interest,  but  its  allowance  was  submitted  to  their  discretion. 
In  general,  in  actions  ex  delicto,  it  is  in  the  discretion  of  the  jury  whether  to  allow 
interest  by  way  of  damages  or  not.     WaJrath  v.  Redjield,  4  Hilt.  457. 

66.  Although  negligence  on  the  part  of  the  carrier  is  not  to  be  presumed  from 
the  mere  happening  or  an  accident,  except  where  the  facts,  proved  in  the  particu- 
lar case,  fally  warranted  the  presumption  j  yet  a  verdict  for  plaintiff,  which  is  sup- 
ported  by  ample  evidence,  is  not  to  be  disturbed  because  tne  jury  were  chaiged 
that  "  the  fact  of  this  accident  occurring  was  of  itself  presumptive  evidence  of 
negligence."  The  charge  is  not  to  be  construed  as  laying  down  a  general  princi- 
ple, which  would  make  it  a  mere  abstraction,  not  called  for  by  the  exigencies  of 
the  case,  provided  any  other  interpretation  is  admissible.  Curtis  v.  Rodiester  ami 
Syracuse  R.R.  Co,,  4  E.  P.  Smith's  (18  N.  Y.)  R.  534. 

67.  Miscellaneous  decisions. — A  Court  is  not  bound  to  give  an  instruc- 
tion erroneous  on  its  face,  even  though  the  error  be  insufficient  to  reverse  the  judg- 
ment, no  injury  being  done.     Vishery.  Webster,  13  Cal.  58. 

68.  It  is  the  duty  of  the  Court  to  decide  upon  the  admissibility  of  a  witness 
objected  to  for  interest,  and  it  is  error  to  refer  the  question  to  the  jury,  upon  the 
evidence,  with  instructions  to  disregard  it,  if  they  believe  the  witness  interested. 
Tabor  V.  Staniels,  2  Cal.  240. 

69.  A  rule  of  Court  requiring  counsel  to  file  and  submit  to  the  Court  any  instruc- 
tions they  may  offer,  before  the  argument  is  closed,  to  the  jnrv,  docs  not  operate 
where  the  cause  is  submitted  without  argument.    Finney  v.  En^icott,  5  Cal.  102. 

70.  On  cross-examination,  the  plaintiff  was  permitted  to  show  bv  the  witness 
that  he  did  not  believe  in  the  existence  of  a  Supreme  Being,  who  will  punish  false 
swearing.  And  the  Judge  charged  the  jury  that  such  fact  might  go  to  the  credit 
of  the  witness :  Held,  that  as  the  jurv  could  not  have  understood  from  the  chaiige 
that,  as  matter  of  law,  the  witness'  disbelief  in  tho  existence  of  a  Supreme  Being, 
who  will  punish  false  swearing,  affected  his  credibility ;  but  onlv  if  they  were  of 
the  opinion  it  ought  to  render  his  evidence  less  reliable,  they  might  so  regard  it ; 
the  charge  was  correct.     Staubro  v.  Hopkins,  28  Barb.  267. 

71.  See  *' Appeal," /Mrt,  ^  336. 

§  166.  The  jury  may  decide  in  Cowrt^  or  retire  for  ddtberation^ 
Dvty  of  officer  in  charge. 

After  hearing  the  charge,  the  juiy  may  either  decide  in  Courts 
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or  retire  for  deliberation.  If  they  retire,  they  shall  be  kept  together 
in  a  room  provided  for  them,  or  some  other  convenient  place,  under 
the  charge  of  one  or  more  officers,  until  they  agree  upon  their  ver- 
dict, or  are  discharged  by  the  Court.  The  officer  shall,  to  the 
utmost  of  his  ability,  keep  the  jury  together  separate  from  other 
persons ;  he  shall  not  suffer  any  communication  to  be  made  to  them, 
or  make  any  himself,  unless  by  order  of  the  Court,  except  to  ask 
them  if  they  have  agreed  upon  their  verdict ;  uid  he  shall  not, 
before  the  verdict  is  rendered,  communicate  to  any  person  the  state 
of  their  deliberations,  or  the  verdict  agreed  upon. 

§  167.  Jury  may  take  with  them  certain  papers. 

Upon  retiring  for  deliberation,  the  jury  may  take  with  them  all 
papers  (except  depositions)  which  have  been  received  as  evidence 
in  the  cause ;  or  copies  of  such  papers  as  ought  not,  in  the  opinion 
of  the  Court,  to  be  taken  from  the  person  having  them  in  possession ; 
and  they  may  also  take  with  them  notes  of  the  testimony,  or  other 
proceedings  on  the  trial,  taken  by  themselves,  or  any  of  them ;  but 
none  taken  by  uiy  other  person. 

§  168.  May  come  into  Court  for  further  instruetions. 

After  the  jury  have  retired  for  deliberation,  if  there  be  a  disa* 
greement  between  them  as  to  any  part  of  the  testimony,  or  if  they 
defflre  to  be  informed  of  any  point  of  law  arising  in  the  cause,  they 
may  require  the  officer  to  conduct  them  into  Court.  Upon  their 
being  brought  into  Court,  the  information  required  shall  be  given 
m  the  presence  of,  or  after  notice  to,  the  parties  or  counsel. 

1.  After  the  jury  have  once  retired,  it  is  error  to  allow  them  to  come  into  Coart 
and  receive  instruction  in  the  absence  of  the  parties  or  their  counsel.  Redman  r. 
Yontz,  5  Cal.  148. 

2.  Snch  instructions  will  be  considered  important,  if  the  contrary  is  not  showOi 
from  the  very  fact  that  the  jury  have  asked  for  them.    Id. 

3.  The  Jud^  has  no  right  to  intimidate  a  jury,  who  are  unable  to  agree  upon  a 
verdict,  or  to  affect  their  deliberations.     Green  v.  Telfair,  1 1  How.  Pr.  R.  260. 

§  169.  When  prevented  from  giving  verdict j  the  cause  may  he 
again  tried. 

In  all  cases  where  a  jury  are  discharged,  or  prevented  fipom  ^v- 
ing  a  verdict,  by  reason  of  accident  or  other  cause,  during  the 
progress  of  the  trial,  or  after  tiie  cause  is  submitted  to  them,  the 
action  may  be  again  tried  immediately,  or  at  a  ftiture  time,  as  the 
Court  shall  direct. 
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§  170.  While  jury  are  absent,  Court  may  adjourn  from  time  to 
time.     Sealed  verdict.    Final  adjournment  discharges  the  jury, 

Wliile  the  jury  are  absent,  the  Court  may  adjourn,  from  time  to 
time,  in  respect  to  other  business;  but  it  shall  nevertheless  be 
deemed  open  for  every  purpose  connected  with  the  cause  submitted 
to  the  jury,  until  a  verdict  is  rendered,  or  the  jury  discharged. 
The  Court  may  direct  the  jury  to  bring  in  a  sealed  verdict,  at  the 
opening  of  the  Court,  in  case  of  an  agreement  during  a  recess,  or 
adjournment  for  the  day.  A  final  adjournment  of  the  Court  for 
the  term  shall  discharge  the  jury. 

1.  Where  a  jury  are  instnicted  to  bring  in  a  sealed  verdict,  and  they  retire,  and 
after  agreeing  upon  the  verdict,  seal  it  up,  and  give  it  to  the  officer  in  charge  of 
them — ^the  Clerk  being  absent — and  request  him  to  give  it  to  the  Clerk,  which  is 
done ,'  and  after  the  meeting  of  the  Court,  the  following  morning,  the  verdict  is 
opened,  in  the  presence  of  the  jury,  and  read  by  the  Clerk,  without  exception : 
Aeldf  that  this  is  not  an  error  sufficient  to  warrant  a  new  trial.  The  possession 
by  such  officer,  left  the  verdict  as  much  in  the  possession  of  the  Court  itself  as  if 
it  had  been  directly  delivered  to  the  Clerk.    PcUge  v.  O^Neal,  16  Cal.  483. 

2.  Nor  will  it  make  any  difierence  when  the  names  of  the  jurors  were  not  called, 
and  they  were  not  asked  whether  they  had  agreed  upon  their  fcrdict,  where  the 
parties  were  present,  and  took  no  exception  at  the  time ;  and  where  it  is  not  pre- 
tended that  tne  verdict  entered  diiiers  from  the  one  sealed  up,  or  that  the  result  is 
in  any  respect  affected  by  the  omission.    Id. 

3.  The  opportunities  of  tampering  with  jurors  after  separation  are  so  numerous, 
and  in  important  cases  the  temptation  is  so  great,  and  the  ability  of  detection  so 
slight,  as  to  make  it  a  matter  of  grave  doubt  whether  sound  policy  does  not  require 
an  adherence  to  the  verdict  as  sealed,  even  as  against  a  subsequent  dissent  of  one 
or  more  of  the  jurors.    Id. 

§  171.  The  jury  having  agreed  upon  a  verdict,  shaU  declare  the 
same. 

When  the  jury  have  agreed  upon  their  verdict,  they  shall  be 
conducted  into  Court  by  the  officer  having  them  in  charge.  Their 
names  shall  then  be  called,  and  they  shall  be  asked  by  the  Court, 
or  the  Clerk,  whether  they  have  agreed  upon  their  verdict ;  and  if 
the  foreman  answer  in  the  affirmative,  they  shall,  on  being  required, 
declare  the  same. 

1 .  There  is  no  right  to  poll  a  jury  in  a  civil  case  after  the  verdict  has  been  re- 
corded ;  nor  before,  unless  there  are  circumstances  of  suspicion  attending  the  deliv- 
ery of  the  verdict.     Blum  v.  PUte,  20  Cal. 

2.  But  in  all  cases  it  rests  with  the  discretion  of  the  Court.    Id. 

3.  The  jury,  acting  as  a  bodv,  speak  through  their  foreman,  and  his  assent  is 
conclusive  upon  all,  unless  a  disagreement  to  the  record  be  expressed  at  the  time. 
Id, 

4.  The  jurv  ma^  be  polled  at  the  instance  of  either  party,  and  then  any  of  them 
may  dissent  from  it,  (7  Johns.  32 ;  3  Cow.  23 ;  11  Pick.  501) ;  in  which  case,  the 
jury  may  be  again  sent  out.    2  Wend.  352 ;  3  Johns.  255. 

5.  A  party  against  whom  a  verdict  is  declared,  has  an  absolute  right  to  poll  Uie 
jury  at  any  time  before  the  verdict  is  entered.    In  polling  the  jury,  Sie  inquiry  is : 
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"Is  this  yonr  verdict  1"  And  the  Court  cannot  he  required  to  have  the  question 
put :  ''Is  this  your  verdict  against  each  and  both  of  the  defendants  V*  LcAar  v. 
Aoplin,  4  Corns.  547. 

§  172.  Informal  or  insufficient  verdict  may  he  corrected  under 
advice  of  the  Court, 

If  the  verdict  be  infonnal  or  insufficient,  in  not  covering  the 
whole  issue  or  issues  submitted,  the  verdict  may  be  corrected  by 
the  juiy  under  tiie  advice  of  the  Court,  or  the  jury  may  be  again 
sent  out. 

1.  It  is  competent  for  the  Court  to  instruct  the  jury  to  amend  their  verdict  as  to 
form,  not  affecting  the  substance,  and  in  such  manner  as  to  be  unexceptionable  in 
law.     Trwhody  v.  Jaeobton,  2  Cal.  284. 

2.  The  Court  may  amend  the  verdict  of  a  jury  when  it  is  defective  in  something 
merely  formal,  and  which  has  no  connection  with  the  merits  of  the  cause,  where 
the  amendment  in  no  respect  changes  the  rights  of  the  parties.  Perkins  v.  Wilson, 
3  Cal.  139. 

3.  The  verdict  may  conform  to  the  issues.  If  the  Court,  instead  of  having  the 
verdict  corrected  by  the  jury,  attempt  to  correct  it  by  the  judgment,  and  go  beyond 
the  verdict,  it  is  error.    Ross  v.  AustiUf  2  Cal.  192. 

4.  After  the  jury  have  pronounced  their  verdict,  they  may  alter  and  correct  it, 
before  it  is  received  and  recorded.  And  the  Court  may*  also  send  them  out  again 
to  reconsider  their  verdict,  if  it  appears  to  be  a  mistaken  one,  before  it  is  received. 
7  Johns.  32. 

5.  The  verdict  of  a  jury  may  be  amended  or  corrected  so  as  to  conform  to  the 
fkcts,  and  to  the  real  intentions  of  the  jury,  either  by  certificate  of  the  Judge  or 
otherwise.  Where,  however,  the  slightest  doubt  exists  as  to  what  transpired  on 
the  trial,  or  if  any  exist  that  the  whole  case  has  been  disposed  of  bv  the  Court 
and  the  jury,  an  amendment  should  not  be  allowed.  Burhaus  v.  Tibbits,  7  How. 
Pr.  R.  21. 

§  173.   Verdict  shall  be  recorded  in  full  in  the  minutes. 

When  the  verdict  is  given,  and  is  not  informal  or  insufficient,  the 
Clerk  shall  immediately  record  it,  in  Aill,  in  the  minutes,  and  shall 
read  it  to  the  jury,  and  inquire  of  them  whether  it  be  tiieir  verdict. 
If  any  juror  disagree,  the  jury  shall  be  again  sent  out ;  but  if  no 
disagreement  be  expressed,  the  verdict  shall  be  complete,  and  the 
jury  shall  be  discharged  from  the  case. 

1 .  The  Court  shall  direct  the  verdict  of  a  jury  to  be  recorded  as  rendered  by  it. 
That  should  be  treated  as  the  verdict  which  the  jury  actually  brings  in.  Moody 
V.  McDonald,  4  Cal.  297. 

2.  Where  an  informal  verdict  is  received  and  recorded  by  consent  of  the  plaint- 
iff, and  judgment  in  form  is  afterwards  entered  thereon,  on  appeal  the  informality 
wUl  be  disregarded.     Treadwell  v.  Wells,  4  Cal.  26d. 
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ARTICLE  m. 

THE  VERDICT. 

Sec.  174.   General  and  special  verdicts  defined. 

176.   When  general  or  special  verdicts  may  be  rendered. 

176.  Verdict  in  actions  for  the  recovery  of  money ^  or  on 

establishing  counter  claim. 

177.  Verdict  in  anions  for  the  recovery  of  specific  personal 

property. 

178.  Entry  of  verdict. 

§  174.   General  and  special  verdicts  defined. 

The  verdict  of  a  jury  is  either  general  or  special.  A  general 
verdict  is  that  by  which  they  pronounce  generally  upon  all  or  aoy 
of  the  issues,  either  in  favor  of  the  plaintiff  or  defendant ;  a  spec- 
ial verdict  is  that  by  which  the  jury  find  the  facts  only,  leaving  the 
judgment  to  the  Court.  The  special  verdict  shall  present  the  con- 
clusions of  fact  as  established  by  the  evidence,  and  not  the  evidence 
to  prove  them ;  and  those  conclusions  of  fact  shall  be  so  presented 
as  that  nothing  shall  remain  to  the  Court  but  to  draw  from  them 
conclusions  of  law. 

N.  Y.  Code,  S  260. 

1 .  The  verdict  must  bo  confined  to  the  matters  put  in  issue  by  the  pleadings. 
Benedict  v.  Bray,  2  Cal.  256  ;  Truebody  v.  JcKcbaon,  Id.  285. 

2.  The  verdict  may  conform  to  the  issues.  If  the  Court,  instead  of  Iiaving  the 
verdict  corrected  by  the  jury,  attempt  to  correct  it  by  the  judgment,  and  go  beyond 
the  verdict,  it  is  error.    Rosa  v.  Auntill,  2  Cal.  192. 

3.  The  verdict  of  a  jury  is  a  matter  of  record,  and  copies  thereof  may  be  suffi- 
ciently authenticated  by  the  certificate  of  the  Cleric.  Reynolds  v.  Harris,  8  Cak 
618. 

4.  The  report  of  a  referee  on  the  facts  of  a  case  will  be  considered  the  same  as 
the  verdict  of  a  jury.     Walton  v.  Mintum,  1  Cal.  362. 

5.  A  stipulation  that  a  verdict  should  be  entered  in  favor  of  the  defendant,  sav- 
ing to  the  plaintiff  the  same  rights  which  ho  would  have  had  in  case  a  jury  had 
actually  rendered  a  verdict  for  the  defendant,  should  be  regarded  in  precisely  the 
same  light  as  a  verdict,  and  be  followed  by  the  same  legal  results.  Suhol  v.  Hep- 
hum,  1  Cal.  258. 

6.  A  verdict  arrived  at,  where  each  juror  sets  down  a  sum  according  to  his  own 
judgment,  and  the  aggregate  should  be  divided  by  twelve,  and  the  quotient  should 
be  returned  as  the  verdict,  is  irregular,  and  will  be  set  aside,  unless  such  means 
were  merely  adopted  to  arrive  at  a  proper  result,  and  thev  subsequently  agreed  on 
that  sum.     Wilson  v.  Berryman,  5  Cal.  45 ;  ConJdin  v.  liiU,  2  How.  rt,  6. 

7.  A  joint  verdict  against  the  defendants  answering  and  a  defaulting  defendant, 
is  conclusive  against  all  the  defendants,  when  a  separate  verdict  has  not  been 
demanded.    Anderson  v.  Parker,  6  Cal.  197. 
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8.  The  verdict  shonld  comprehend  the  whole  issue  or  issues  submitted  to  the 
mrv,  othcrwta$e*  the  judgment  on  the  verdict  will  be  subject  to  be  reversed.  *21 
Wend.  19,  90;  1  Ld.  Saym.  324. 

9.  Verdict  oonclusive  upon  facts  found.— The  finding  of  a  jury,  or 
of  the  Court  below,  acting  as  a  jury,  upon  a  question  of  fact,  is  final  and  conclu- 
sive.    Perry  v.  Cochran,  1  Cal.  180. 

10.  A  general  verdict  does  not  operate  as  an  estoppel,  except  as  to  such  matters 
as  were  necessarilv  considered  and  determined  by  tne  jury.  A  verdict  is  never 
conclusive  upon  immaterial  or  collateral  issues.  McDonald  v.  JBear  River  and 
Aubwn  Water  and  Mining  Co.,  15  Cal.  145. 

11 .  Where  a  verdict  is  general,  its  effects  will  be  limited  to  such  issues  as  neces- 
sarily controlled  the  action  of  the  jury.    Kidd  v.  Laird,  15  Cal.  161. 

1 2.  A  verdict  found  on  any  fact  or  title  distinctly  put  in  issue,  is  conclusive  in 
another  action  between  the  same  parties,  or  their  privies,  in  respect  of  the  same 
Uuct  or  title.    Id. 

13.  But  the  fact  or  title  must  be  material  and  relevant ;  must  be  distinctly  in 
issue ;  must  be  tried  by  the  jury,  and  constitute  the  basis  of  tlieir  verdict ;  and, 
unless  specially  found,  must  have  been  necessarily  passed  upon  by  the  jury.    Id. 

14.  A  special  verdict  settles  the  facts,  and  the  Court  by  its  judgment  pronounces 
the  conclusion  of  law  upon  the  facts  found.  If  the  Court  errs  in  this  respect, 
the  error  may  be  reviewed  without  any  motion,  for  a  new  trial ;  but  the  right  to 
correct  the  verdict  docs  not  depend  upon  the  judgment,  and  the  steps  necessaiy 
for  that  purpose  must  be  taken  within  the  statutory  time.  People  v.  llill,  16  Cal. 
117. 

15.  The  party  in  whose  favor  a  judgment  is  rendered  on  a  special  verdict  roust 
move  for  a  new  trial,  if  he  is  not  satisfied  with  the  verdict,  as  the  latter  most  other- 
wise be  conclusive  upon  the  facts  in  the  appellate  Court.  Garwood  v.  Simpson,  8 
Cal.  108;  Duffy.  Fisher,  15  Id.  380. 

16.  If  the  statement  discloses  no  refusal  5n  the  part  of  the  Judge  of  the  Court 
below  to  chaige  the  jury  on  any  matter  submitted,  nor  is  any  erroneous  charge 
assigned  as  error,  the  verdict  of  the  jury  must  be  considered  as  having  settled  all 
the  facts  of  the  case.     George  v.  Law,  1  Cal.  364.  • 

17.  The  verdict  of  a  jury  in  a  chancerv  case  is  only  advisory  to  the  Chacellor 
of  this  Court.     Still  v.  Saunders,  8  Cal.  281. 

18.  In  chancery  cases,  the  Court  below  may  disregard  the  verdict  of  a  jury. 
Goode  v.  Smith,  13  Cal.  84. 

19.  Effect  of  verdict  on  defects  in  pleading.— The  general  rule  as 

to  the  efiect  of  a  verdict  upon  defects  in  pleading  is,  that  whatever  facts  are  not 
expressly  stated,  which  arc  so  essential  to  a  recovery  that  without  proof  of  them 
on  the  trial  a  verdict  could  not  have  been  rendered  under  the  direction  of  the 
Court,  then  the  want  of  the  express  statement  is  cured  by  the  verdict,  provided 
the  complaint  contains  terms  sufficiently  general  to  comprehend  the  iiacts,  in  fair 
and  reasonable  intendment.     Gamer  v.  'Marshall,  9  Cal.  268. 

20.  A  defective  allegation  of  a  fact  may  be  cured  by  default  or  verdict,  but  not 
so  the  entire  absence  of  any  allegation  whatsoever.  Hentsch  v.  Porter,  10  Cal. 
555. 

21.  Where  a  declaration  states  a  condition  precedent,  and  fails  to  aver  perform- 
ance, the  defect  must  be  urged  on  demurrer;  it  comes  too  late  after  verdict. 
Hc^fpe  V.  Stout,  2  Cal.  461. 

22.  An  omission  to  allege  delivery,  in  an  action  on  a  bond,  can  be  taken  advan- 
tage of  only  on  demurrer,  and  not  after  verdict.     Garcia  v.  Satrustegui,  4  Cal. 

23.  Defects  in  an  indictment  are  not  cured  by  verdict,  but  may  be  taken  advan- 
tage of  by  motion  in  arrest  of  judgment.    People  v.  Wallace,  9  Cal.  32. 

24.  The  facts  which  will  after  verdict  be  presumed  to  have  been  proven,  are 
those  which,  although  entirely  omitted  to  be  stated  in  the  complaint,  are  so  con- 
nected with  the  facta  alleged,  that  the  facts  alleged  cannot  be  proved  without  prov- 
ing the  facts  not  alleged.  Addington  v.  Alden,  1 1  Wend.  374 ;  Brown  v.  Harmon, 
21  Barb.  512. 

25.  Jurors  cannot  impeach  their  own  verdict.— It  is  a  settled  rule, 

founded  upon  considerations  of  necessary  policy,  that  the  testimony  of  a  juryman 
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cannot  be  receired  to  defeat  his  o?m  yeidiet ;  and  in  a  criminal  case,  the  affidavit 
of  a  juryman,  made  after  yerdict,  that  he  had  formed  and  exprsssed  an  opinion 
before  the  trial,  cannot  be  received  on  a  motion  for  a  new  triid.  People  v.  naker, 
1  Cal.  403. 

26.  The  affidavit  of  jurors  will  not  be  allowed  to  contradict  their  verdict.  Cos- 
tro  V.  GiU,  5  Cal.  40 ;  AmUy  v.  Dkkhouse,  4  Id.  102 ;  WUaon  v.  Benyman,  5 
Id.  44. 

27.  It  seems  that  the  testimony  of  the  Sheriff  is  competent  to  disclose  what 
transpires  in  the  jurjr-room.     Wilson  v.  Berryman,  5  Cal.  44. 

28.  Affidavits  of  counsel  and  others  on  information  respecting  the  misbehavior 
of  the  jury  while  considering  their  verdict,  are  not  admissible  to  impeach  the  ve^ 
diet.     People  v.  Bartungj  8  Abb.  132 ;  People  v.  Wilson^  Id.  137. 

29.  The  appellate  Court  must  infer  in  favor  of  the  verdict  below,  unless  error  is 
clearly  manifest.    AUen  v.  Phelps^  4  Cal.  259. 

30.  Informal  and  insufficient  verdict  may  be  corrected.    See  ^  172,  and  notes. 
81.  Grounds  upon  which  a  verdict  will  be  set  aside.    See  ^  193,  and  notes. 

§  175.    When  a  general  or  special  verdict  may  he  rendered, 

[1854.]  In  an  action  for  the  recovery  of  money  only,  or  spe- 
cific real  property,  the  jury,  in  their  discretion,  may  render  a  gen- 
eral or  special  yerdict.  In  all  other  cases,  the  Court  may  direct 
the  jury  to  find  a  special  verdict,  in  writing,  upon  all  or  any  of  the 
issues,  and  in  all  cases  may  instruct  Uiem,  if  they  render  a  general 
verdict,  to  find  upon  particular  questions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.  The  special 
verdict  of  finding  shall  be  filed  with  the  Clerk,  and  entered  upon 
the  minutes.  Where  a  special  finding  of  facts  shall  be  inconsistent 
with  the  general  verdict,  the  former  shall  control  the  latter,  and  the 
Court  shall  give  judgment  accordingly. 

N.  Y.  Code,  §§  261,  262. 

1.  The  Court  may  direct  a  special  verdict  to  be  entered  in  the  action.  Burritt 
V.  Gibson,  3  Cal.  396. 

2.  A  general  verdict  wiU  conclude  all  parties  who  do  not  answer  separately,  or 
demand  separate  verdicts.     Winans  v.  Christy^  4  Cal.  70 ;  Ellis  v.  Jeans,  7  Id.  409. 

8.  The  plaintiff  in  ejectment  may  sue  one  or  more  defendants,  and  they  may 
answer  separatelv,  or  demand  separate  verdicts ;  unless  they  do  so,  however,  they 
will  be  concluded  by  a  general  verdict.     Winans  v.  Christy,  4  Cal.  70. 

4.  In  ejectment,  the  verdict  may  be  joint  against  several  defendants,  \iithout 
specifying  their  respective  lots  in  a  whole  tract,  where  they  file  a  joint  answer  which 
contains  no  averment  as  to  the  particular  portion  of  land  occupied  bv  each,  no 
proof  being  ofiered  on  thcpoint,  no  damages  being  claimed,  and  the  defendants 
Deing  in  possession.    McGarvey  v.  Little,  15  Cal.  31. 

5.  A  joint  verdict  against  the  defendants  answering  and  a  defknlting  defendant, 
is  conclusive  against  all  the  defendants,  when  a  separate  verdict  Jias  not  been 
demanded.    Anderson  v.  Parker,  6  Cal.  197. 

6.  Where,  on  a  suit  against  defendants  as  members  of  a  quartz  company,  one 
defendant  pleads  that  he  is  not  a  member  of  the  company,  and  the  finding  of  the 
Court  is  that  the  allegations  of  the  complaint  are  true,  and  that  said  defendant 
was  a  member  of  the  company  as  to  plaintiff  Park,  the  finding  supports  a  judg- 
ment for  plaintiff.    Park  v.  Hinds,  14  Cal.  418. 

7.  If  the  jury  fails  to  find  the  fact  of  a  lien,  the  Court  cannot  render  a  judgment 
essentially  different  from  the  verdict,  and  the  judgment  so  far  will  be  reversed. 
Walker  v.  Hauss-hijo,  4  Cal.  186. 
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8.  A  special  verdict  settles  the  facts,  and  the  Oonrt  bj  its  judgment  prononnces 
the  conclusion  of  law  apon  the  facts  found.  If  the  Court  errs  in  this  respect,  the 
error  may  be  reviewed  without  any  motion  for  new  trial ;  but  the  right  to  correct 
the  verdict  does  not  depend  upon  the  judgment,  and  the  steps  necessary  for  that 
purpose  must  be  taken  within  the  statutory  time.    Allen  v.  HtU,  16  Cal.  117. 

9.  On  the  rendition  of  a  special  verdict,  the  trial  is  terminated,  and  notice  of 
motion  for  new  trial  must  be  given  within  the  statutory  time,  or  the  proceedings 
hosed  upon  such  notice  will  be  disregarded.    Id, 

§  176.  Verdict  in  actions  for  recovery  of  moneys  or  on  estaUishr 
ing  a  cmTder  claim. 

When  a  verdict  is  found  for  the  phuntiff,  in  an  action  for  the 
recovery  of  money,  or  for  the  defendant,  when  a  counter  claim  for 
the  recovery  of  money  is  established,  exceeding  the  amount  of  the 
plaintiff's  claim  as  established,  the  jury  shall  also  find  the  amount 
of  the  recovery. 

N.  Y.  Code,  S  268.    See  k  47,  "  Counter  daim." 

1.  The  theory  of  the  law  is  not  that  the  party  recover  the  particular  note  or 
chose  in  action,  as  is  commonly  imagined,  but  that  he  recovers  damages  for  the 
nonperformance  of  the  contract ;  and  in  case  of  failure  to  pay  money  due,  the 
true  damage  is  the  amount  of  money  owing,  and  the  interest  which  was  a^ned 
upon.     Guy  V.  Franklin,  5  Cal.  417. 

§  177,  Verdict  in  actions  for  the  recovery  of  specific  personal 
property. 

In  an  action  for  the  recovery  of  specific  personal  property,  if  the 
property  has  not  been  deUvered  to  the  plaintiff,  or  the  defendant, 
by  his  answer,  claim  a  return  thereof,  the  jury,  if  their  verdict  be 
in  fevor  of  the  plaintiff,  or  if,  being  in  fisivor  of  the  defendant,  they 
also  find  that  he  is  entitled  to  a  return  therof,  shall  find  the  value 
of  the  property,  and  may,  at  the  same  time,  assess  the  damages,  if 
any  are  claimed  in  the  complaint  or  answer,  which  the  prevailing 
party  has  sustained  by  reason  of  the  taking  or  detention  of  such 
property. 

N.Y.  Code,  ^261. 

1.  Section  one  hundred  and  seventy-seven  of  the  Practice  Act  applies  only  when 
the  issues  of  the  case  have  been  submitted  and  passed  on  by  the  jury,  and  not  to  a 
case  of  judgment  of  nonsuit.     Guiaca  v.  Atwood,  8  Cal.  446. 

2.  An  officer  attaching  goods  under  civil  process,  is  entitled  to  notice  of  the 
elaim  of  a  third  party  to  the  goods,  and  a  demand  for  them,  or  he  is  not  liable  in 
damaires  to  such  party  for  such  seizure  and  detention.  Daumiel  v.  Gotham,  6  Cal. 
44;  kiUeyy,  ScanneU,  12  Id.  75. 

3.  In  an  action  of  replevin  by  W.,  it  appeared  on  trial  that  the  property  sued 
for  belonged  to  him  and  one  F.,  a  third  party,  and  the  jury  returned  a  general 
verdict  for  the  defendants,  and  the  Court  gave  judgment  for  a  return  of  the  prop- 
erty  to  the  defendants :  Held,  that  there  was  no  error  in  the  judgment.  Waui' 
mam  v.  Broder,  10  Cal.  379. 
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4.  In  an  action  to  recover  the  possession  of  personal  property,  with  damam 
for  its  detention,  the  judgment  may  be  for  more  than  the  value  as  alleged  m  the 
complaint,  if  it  be  within  the  ad  damnum  of  the  writ.  The  value  of  the  property 
is  only  one  predicate  of  the  recovery.     Coghill  v.  Boring ,  15  Cal.  218. 

5.  The  rule  is,  that  when  property  converted  has  a  fixed  value,  the  measure  of 
damages  is  that  value,  with  legal  interest  from  the  time  of  its  conversion;  when 
the  value  is  fluctuating,  the  plaintiff  may  recover  the  highest  vjUue  at  the  time  of 
its  conversion,  or  at  any  time  afterwards.  Douglass  v.  Craft,  9  Cal.  563;  Darseif 
V.  Maniove,  14  Id.  565. 

§  178.  Untry  of  verdict, 
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3d.  By  oral  consent  in  open  Court,  entered  in  the  minutes.  The 
Court  may  prescribe  by  rule  what  shall  be  deemed  a  wwver  in  other 
cases. 

1 .  Generally • — The  light  of  trial  bj  jnr7  maj  be  waired  in  the  mode  pre- 
scribed bj  law.    Ihtsseil  v.  Elliott,  2  Cal.  345. 

2.  The  right  of  trial  by  jury  cannot  be  waived  by  implication,  bnt  maj  be  in 
the  mode  prescribed  by  law.  Smith  v.  Pollock,  2  Cal.  92 ;  Riutdl  v.  Elliott,  Id. 
245 ;  Eaiine  v.  Smith,  5  Id.  112. 

3.  The  Legislature  alone  can  determine  in  what  cases  the  right  of  trial  by  jury 
may  be  waived.    Eodinev.  Smith,  5  Cal.  112. 

4.  A  party  liavin^  filed  an  undertaking  to  obtain  an  inj auction,  is  deemed  to 
have  waivetf  the  right  to  insist  on  a  trial  by  jury,  and  consented  that  the  damages 
should  be  ascertained  as  prescribed  by  the  statute ;  and  an  order  of  reference  is  no 
violation  of  the  right  to  a  trial  by  jury.     Rusadl  v.  Elliott,  2  Cal.  245. 

5.  Parties  to  a  suit  in  chancery  are  not  entitled  to  a  trial  by  jury.  Walker  v. 
Sedgwick,  5  Cal.  192;  questioned  in  Duffy,  Fisher,  15  Id.  376. 

6.  It  would  seem  that  a  party  cannot  try  his  cause  before  a  Judge  without  objec- 
tion, and  after  losing  it,  complain  that  the  case  was  not  tried  by  a  jury.  Smith  v. 
Bmnnan,  13  Cal.  107. 

7.  First  Bubdivisioil. — The  failure  of  either  party  to  appear  on  the  trial  of 
a  civil  case,  operates  as  a  consent  on  his  part  that  tbc  issue  be  tried  by  the  Court 
without  a  jury.  But  such  failure  to  appear  does  not  authorize  the  trial  to  be  had 
by  a  junr  of  less  than  twelve  persons.     Gillespie  v.  Benson,  18  Cal.  409. 

8.  A  less  number  than  twelve  persons  does  not  constitute  a  legal  jury,  vrithout 
the  consent  of  the  adverse  party ;  and  such  consent  must  be  express,  and  entered 
at  the  time  in  the  minutes  of  the  Court,  and  cannot  be  inferred  fh>m  the  mere 
absence  of  the  party.    Id. 

9.  The  mere  act  of  filing  an  answer  does  not  operate  as  an  appearance  at  the 
ttial,  so  as  to  prevent  the  waiver  of  a  jury  trial,  under  the  one  hundred  and  seventy- 
ninth  section  of  the  Practice  Act.    Aane  v.  Crowe,  4  Cal.  112. 

10.  The  failure  of  the  defendant  to  appear  on  the  trial  of  an  action  of  replevin, 
when  the  cause  is  called,  is  a  waiver  of  a  iury,  under  the  one  hundred  and  seventy- 
ninth  section  of  the  Practice  Act.     WaUham.  v.  Carson,  10  Cal.  178. 

11.  The  failure  of  defendant  in  ejectment  to  appear  when  the  cause  is  called  for 
trial — an  answer  being  in — authorized  the  Court  to  try  it  vrithout  a  jury.  Doll  v. 
FdUr,  16  Cal.  432. 

12.  In  an  action  in  which  the  relief  demanded  was  specific  performance  of  a 
eovenant,  or  damages  for  its  breach,  the  complaint  showed  a  case  for  damages,  but 
■one  for  specific  performance.  The  cause  was  tried  before  a  Judge  without  a  jury, 
without  objection,  except  that  after  the  trial  had  been  entered  upon,  the  defendant 
moved  to  dismiss  the  complaint,  upon  the  ground,  among  others,  that  the  cause 
should  be  tried  by  a  jury.  The  motion  was  denied,  and  the  judgment  was  for  the 
plaintiff:  Ueld,  that  the  defendant  must  be  deemed  to  have  waived  a  jury  trial. 
The  right  to  a  trial  by  jury  in  a  proper  case  is  absolute,  and  any  decision  of  the 
Court  overruling  or  denying  such  right  would  be  plainly  erroneous.  Bnt  it  is  a 
right  which  can  be  waived ;  and  if  a  party  who  is  entitled  to  it  enters  voluntarily 
upon  a  trial  by  the  Court,  without  objection,  he  would  ordinarily,  no  doubt,  bie 
aaderstood  as  consenting  to  that  form  of  trial.  In  this  case,  the  defendants  not 
only  remained  silent  on  the  subject  of  a  trial  by  jury  until  after  the  Judge  had 
entered  upon  the  trial,  but  the  objection  when  stated  was  insisted  upon  only  as  ono 
of  the  reasons  for  dismissing  the  complaint.  If  the  defendants  intended  to  insist 
that  the  cause,  if  tried  at  all,  should  be  tried  by  a  jury,  they  should  have  raised 
the  question  before  entering  upon  the  trial,  or  at  least  should  have  persisted  in  the 
ofajectioii.    17  N.  Y.  (2  £.  P.  Smith)  R.  491. 

§  180,  Decufion  an  trial  of  iswe  of  fact  by  the  CovrU 

Upon  the  trial  of  an  issue  of  fact  by  the  Court,  its  decision  shalt 
be  ^yen  in  writing,  and  iBIed  with  the  Clerk,  within  ten  dajs  after 
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the  trial  took  place.  In  giving  the  deciuon,  the  facts  found,  and 
the  conclusions  of  law,  shall  be  separately  stated.  Judgment  upon 
the  decision  shall  be  entered  accordingly. 

1 .  DirectOTy. — This  section  is  directory  as  to  the  time  required  for  the  written 
decision  to  be  filed.     Vermule  v.  Shaw,  4  Cal.  216. 

2.  TMb  section  applicable  to  oases  both  at  law  and  in  equity. 

The  Act  of  1861,  regulating  appeals,  changes  the  rule  laid  down  in  Waiker  t. 
Sedgwick,  (5  Cal.  192)  and  makes  the  statute,  as  to  findings  of  fact  and  oonclii- 
sions  of  law,  applicable  to  cases  both  in  law  and  in  equity.  Lyons  y.  Lyons,  18 
Cal.  447. 

3.  The  statute  which  requires,  that  upon  the  trial  of  an  issue  of  fact  by  the 
Court,  the  decision  shall  state  separately  the  facts  and  conclusions  of  law,  does 
not  apply  in  chancery  cases.     Walker  v.  Sedgwick,  5  Cal.  192. 

4.  Wcdker  v.  Sedgwick  (5  Cal.  192)  only  decides  that,  under  the  Practice  Act, 
the  rule  requiring  the  Court  to  find  its  conclusions  of  law  and  fact  does  not  apply 
to  equity  cases,  and  does  not  conflict  with  our  decision  here.  But  we  doubt  tnat 
case,  and  leave  the  question  of  overruling  it  open.    Duffy,  Fisher,  15  Cal.  375. 

5.  Ma^  refer  to  the  pleadings,  when.— The  findings  of  a  Court  sitr 

ting  as  a  jury  may  refer  to  the  pleadings  for  the  facts  found,  provided  the  reference 
is  sufficiently  distinct,  and  the  facts  are  sufficiently  stated  in  the  pleadings.  Mc- 
Ewen  V.  Johnson,  7  Cal.  258. 

6.  The  findings  of  the  Court  may  refer  to  the  pleadings.  As  for  instance,  it 
would  be  sufficient  to  find  that  the  promissory  note,  mortgage,  or  other  instmmeot, 
set  forth  in  the  complaint,  was  executed  by  the  parties,  and  at  tlie  time  as  therein 
alleged ;  and  so  with  other  matters  alleged,  which  are  established  by  the  evidence. 

But  in  all  such  cases,  the  reference  should  be  distinct  and  pointed,  so  as  to  leave 
no  doubt  as  to  what  particular  facts  are  intended.    Breeze  v.  Doyle,  19  Cal.  101. 

7.  Sufficiency,  test  of. — The  true  test  of  the  sufficiency  of  the  findings  of 
a  Court  is  this :  Would  they  answer  if  presented  by  a  jury  in  the  form  of  a  spec- 
ial verdict  1    Id, 

8.  Sufficient  findings. — Where,  on  suit  against  defendants  as  members  of 
a  quartz  company,  one  defendant  pleads  that  he  was  not  a  member  of  the  com- 
pany, and  the  finding  of  the  Court  is,  that  the  allegations  of  the  complaint  are 
true,  and  that  said  defendant  was  a  member  of  the  company  as  to  plaintiff  Park, 

the  finding  supports  a  judgment  for  plaintiff.    Park  v.  Minos,  14  Cal.  415. 

9.  In  suit  on  a  note  and  mortgage--the  answer  not  denying  the  execution  then^ 
of — ^the  decree  recited,  among  other  things,  that  the  Court  hi^  duly  considered  the 
premises,  and  that  **  it  appears  from  the  note  and  mortgage  sued  upon,  that  there 

was  due  plaintiff  at  the  date  of  the  commencement  of  this  suit,  for  principal  and 
interest  upon  the  debt  and  mortgage  mentioned  and  set  forth  in  the  complaint,  the 
sum  of  $2,000 ;"  it  is  ordered,  etc. :  Held,  that  this  constitutes  a  sufficient  finding 
of  facts  to  support  the  decree — amounting,  as  it  does,  to  an  indirect  finding  of  the 
substantial  matters  in  the  complaint,  to  wit :  the  execution  and  delivery  of  the 
note  and  mortgage.     Holmes  v.  West,  17  Cal.  623. 

10.  In  an  action  of  ejectment  against  two  persons,  where  one  of  the  defendants 
had  previously  surrendered  the  possession  of  the  premises  to  his  codefendant,  this 
fact  is  sufficieat  to  support  the  finding  of  the  Court,  that  the  possession  was  in  one 

and  not  in  the  other,    nurke  v.  Table  Mountain  Water  Co,,  12  Cal.  403. 

11.  Insufficient  findings. — When  a  motion  is  tried  by  the  Court  which 
involves  an  issue  of  fact,  and  the  facts  are  neither  found  by  the  Court,  nor  a  statie- 
ment  of  facts  agreed  upon  by  the  parties,  although  tlie  judgment  be  taken  by  con- 
sent pro  forma,  and  without  prejudice,  it  cannot  stand  on  appeal.    Semple  v.  Anr 

key,  2  Cal.  321. 

12.  Where  the  declaration  was  upon  a  note,  and  there  was  but  one  count,  and 
the  Court  found  that  the  note  was  never  given,  but  that  the  indebtedness  of  ddTend- 
ant  to  plaintiff  was  for  merchandise  sold :  Held,  that  the  finding  was  against  the 
averment,  and  could  not  support  this  judgment.    Lewis  v.  Myers,  3  Cal.  475. 

13.  The  findings  of  a  Court  stating  that  the  material  allegaUona  in  phMiitiff't 


§180] 


PENBiNa.  227 


oompUunt  and  replication  are  trne,  and  that  the  material  allegations  in  defendant's 
answer  are  not  tme — ^where  the  complaint  alleges  in  one  count  money  lent,  money 
liid  oat  and  expended  by  plaintiflf  for  the  use  of  defendants  and  for  work  and  labor, 
md  in  the  second  connt  alleges  an  indebtedness  upon  an  account  stated — are  de- 
fective and  ground  for  reversal  of  the  judgment  on  appeal.  Breeze  v.  Doyle^  19 
Ckl.  101. 

14.  When  flnding  not  necessary  .—There  is  no  necessitv  of  a  finding 
as  to  a  fact  admitted  bj  the  pleadings.  A  finding  is  only  required  when  the  allega- 
tiou  of  a  material  fact  in  the  complaint  is  controverted  by  the  answer  so  as  to  raise 
an  issue.    Swift  v.  Mvygridge,  8  Cal.  445. 

15.  Law  and  fAoit  to  be  stated  separately  .—The  Conn  below,  sitting 

as  a  jnry,  must  find  separately  the  facts  and  conclusions  of  law.  A  verdict  insuffi- 
cient in' this  particular  will  be  reversed.  Brown  v.  Gtxn^,  1  Cal.  111. 

16.  When,  will  not  be  reviewed  on  appeal.— The  findings  of  fact 

in  the  Court  below  will  not  be  reviewed  on  appeal,  unless  there  was  a  motion  for 
a  new  trial ;  and  this,  whether  the  case  be  in  equity  or  at  law,  tried  by  a  jury  or 
by  the  Court.     GagUardo  v.  Hoberlin,  18  Cal.  394. 

17.  The  Supreme  Court  will  not  review  the  findings  of  the  Court  below  in  an 

equity  cause  upon  a  question  of  fact,  if  the  party  objecting  to  the  finding  and  ap- 
pealing does  not  move  for  a  new  trial,  and  appeal  from  tiie  order  overruling  the 
motion.     DeptUy  v.  Stapiejbrdf  19  Cat.  302  :  Negla  v.  Martin,  Id.  474. 

18.  Upon  the  trial  of  an  issue  of  fact  by  the  Court,  the  statement  of  facts  must 

be  made  out  and  filed,  as  required  bv  the  one  hundred  and  eightieth  section  of  the 
Practice  Act,  or  the  appeal  will  be  dismissed.    Russell  v.  Amador^  2  Cal.  305. 

19.  An  obiection  tnat  the  finding  is  qualified  b^  the  words,  "as  to  plaintiff, 

Park,"  and  that  the  facts  shovring  this  relation  to  mm  ought  to  have  been  found, 
should  have  been  taken  below,  and  cannot  be  raised  for  the  first  time  on  appeal. 
Park  V.  Hinds,  14  Cal.  415. 

20.  When  a  jnry  has  been  waived  by  the  parties,  and  the  Court  find  the  facts, 

the  facts  so  found  have  the  same  legal  efiect  as  if  found  by  a  jurv,  and  not  being 
the  subject  of  review  in  this  Court  are  therefore  conclusive.     Wheeler  v.  Haifs,  3 
Cal.  285. 
See  Statute  dted  under  ^  333,  post. 

21.  Qenerally. — ^Whero  a  cause  is  tried  by  a  Judge  alone,  without  a  jury, 

the  record  must  disclose  a  findii^by  him  of  the  facts,  and  a  statement  of  his  con- 
dnsions  of  law  upon  the  case.    Moagkmd  v.  Clar^,  2  Cal.  474. 

22.  Without  such  finding  and  statement,  there  is  no  basis  to  support  the  judg- 
ment.   Id. 

23.  A  jury  was  waived  by  the  parties,  and  the  case  submitted  to  the  Court ;  the 

trial  made  some  progress,  when,  on  motion  of  plaintiff's  attorney,  the  case  was 
referred,  **  to  ascertain  the  damages  sustained  by  plaintiff: "  Held,  the  case  having 
been  submitted  to  the  Court,  it  was  the  duty  of  the  Court  to  find  upon  the  facts 
adduced  by  the  parties,  and  not  the  facts  presented  in  a  referee's  report..  Geeselca 
▼.  Brannan,  2  Cal.  517. 

24.  The  intention  of  the  act  is,  that  the  decision  of  the  Court  upon  the  facta 

shall  form  the  basis  of  the  judgment  in  like  manner  as  the  verdict  of  a  jury.  Rus- 
sell Y.  Amador,  2  Cal.  305. 

25.  This  law  is  not  merely  directory,  and  the  Court  will  not  destroy  or  impair 

Hb  efficacy.    Id. 

26.  The  finding  of  a  Court,  like  the  verdict  of  a  jury,  is  a  matter  of  record, 

and  copies  thereof  may  be  sufficiently  authenticated  by  the  certificate  of  the  Clerk*. 
Rofnoldsy.  Harris,  8  Cal.  617. 

27.  The  finding  of  a  Court,  like  a  special  verdict  of  a  jurv,  must,  taken  in  con- 

iection  with  the  pleadings,  support  the  judgment.  Swift  v.  iiuygridge,  8  Cal.  445. 

28.  The  reasons  given  by  a  Judge  in  his  findings  are  no  part  of  the  judgment. 

The  poiiit  decided  is  the  thing  fix^  by  the  judgment.  Burke  v.  Table  Mountain 
Water  Co.,  12  Cal.  403. 

29.  A  special  finding  on  the  question  of  fraud  should  be  always  taken  so  as  to 
keep  it  disdnct  from  the  main  subject  of  controversy.    Daitis  v.  Robinson.  10  Cal. 

411. 
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30.  Where  a  jury  is  waived,  and  the  cause  tried  by  the  Court,  the  Court  should 
find  the  facts,  and  not  merely  state  the  proofs.    Heredink  v.  HoUan,  16  Cal.  103. 

31.  A  Court  cannot  properly,  even  upon  consent  of  parties,  pass  upon  questions 
not  raised  by  the  written  allegations  of  the  pleadings.  Bogga  y.  Merced  Mining 
Co.,  14  Cal.  279. 

32.  In  ejectment  against  several  defendants  occupying  different  portions  of  the 
Und  sued  for,  some  of  whom  answer  and  others  make  default,  and  none  appearing 
on  the  trial,  the  Court  may  make  a  general  finding  and  enter  a  point  judgment 
against  all  the  defendants  for  possession  of  the  land  and  costs.  Ltdic  v.  Stockdale, 
18  Cal.  219. 

S3.  Defective  findings,  or  absence  of  them,  do  not  render  a  judgment  a  nullity; 
that  only  constitutes  grounds  for  reversal  on  appeal.    Breeze  v.  Doyle,  19  Cal.  101. 

§  181.  Heference  may  be  ordered,  when. 

On  a  judgment  upon  an  issue  of  law,  if  the  taking  of  an  account 
be  necessary  to  enable  the  Court  to  complete  the  judgment,  a  refer- 
ence may  be  ordered. 


Chapter  VI. —  Of  references ,  and  trial  by  referees, 

Skc.  182.  Reference  ordered  upon  agreemenjb  of  parties^  in  what 

cases, 

183.  Reference  ordered  on  motion,  in  what  cases, 

184.  Number  of  referees,  qualifications,  etc, 

185.  Either  party  vnay  object;  grounds  of  objection, 

186.  Objections,  how  disposed  of. 

187.  Referees  to  report  within  ten  days — effect  of — how 

excepted  to,  etc, 

§  182.  Reference  ordered  upon  agreemetd  of  parties,  m  what 
eases, 

A  reference  may  be  ordered  upon  the  agreement  of  the  parties 
filed  with  the  Clerk,  or  entered  in  the  minutes : 

1st.  To  try  any  or  all  of  the  issues  in  an  action  or  proceeding, 
whether  of  fact  or  of  law ;  and  to  report  a  judgment  thereon. 

2d.  To  ascertain  a  fact  necessary  to  enable  the  Court  to  proceed 
and  determine  the  case. 

1 .  Order  of  Court  is  necessary. — An  order  of  Court  is  necessary  to  con- 
stitute a  reference  under  the  Code ;  and  no  reference  would  lie  good,  as  such,  with* 
out  an  order.    Heslep  v.  City  of  San  Francisco ,  4  Cal.  2. 

2.  An  order  of  reference  cannot  go  beyond  tiie  pleadings  of  the  parties.  Bran- 
ger  v.  Chevalier,  9  Cal.  353. 

3.  A  reference  or  arbitration,  in  which  there  is  no  order  of  Court  or  agreement 
filed  with  the  Clerk  or  entered  on  the  minutes,  is  a  voluntary  withdrawal  of  the 
case  from  the  jurisdiction  of  the  Court,  by  which  it  loses  all  control  over  tlie  case, 
and  has  no  authority  to  enter  judgment  upon  the.  finding,  except  by  consent  of 
parties.    HesUp  v.  City  of  San  Franciaco,  4  Cal.  2. 
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4.  The  order  of  the  referee  in  the  proceeding^  supplementary  should  state 
simplj  that  the  property  described  should  be  applied  towards  the  satisfaction  of 
the  judgment,  in  such  manner  as  the  Court  should  direct.  Adams  r,  Hackett,  7 
Cal.  202. 

5.  Equity  suits  may  be  referred  without  consent.— The  Court 

may  order  a  reference  in  equity  cases  without  consent  of  parties.    Smkh  v.  Rowe, 
4  Cal.  7. 

6.  Statute  is  in  aid  of  the  common  law. — Our  statute  concerning 
referees  is  in  aid  of  the  common  Uw  remedy  by  arbitration,  and  does  not  alter  its 
principles.     Tywn  ▼.  Wetla,  2  Cal.  122. 

7.  Generally. — The  consent  of  a  party  to  an  order  of  reference  must  be  in 
writing,  or  entered  on  the  minutes.    Smith  y.  Pollock^  2  Cal.  92. 

8.  An  order  of  reference  cannot  be  made  without  the  consent  of  the  advene 
party.    BenAom  v.  i2oii«,  2  Cal.  261. 

9.  Where  an  entry  on  the  minutes  recites  that  "  the  parties  came  by  their  attor- 
neys, and  defendant,  by  his  attorney,  moved  the  Court  that  the  cause  be  referred :  ** 
Heldy  that  such  a  reference  was  made  on  the  appellant's  motion,  and  in  one  of  the 
modes  proscribed  by  law,  "  by  oral  consent,  in  open  Court,  entered  on  the  min- 
ates."    Bates  y.  Vuher,  2  Cal.  355. 

10.  A  stipulation  to  refer  the  whole  matter,  is  a  waiver  of  any  objection  that 
the  motion  for  a  new  trial  and  to  set  aside  the  award  was  not  made  within  the 
statute  time.    Heslep  v.  City  of  San  Francisco,  4  Cal.  2. 

1 1 .  The  whole  issue  in  divorce  cases  cannot,  even  by  stipulation  of  parties,  be 
referred;  and  where  a  reference  is  had,  the  referee  cannot  pass  upon  the  testi- 
mony. If  he  make  any  statement  or  finding  of  facts,  the  Court  is  obliged  to  dis- 
regard it,  and  base  its  wcxee  only  upon  the  legal  testimony  taken.  Baker  v.  Bakery 
10  Cal.  527. 

§  183.  Reference  ordered  on  motion^  in  what  cases. 

When  Hie  parties  do  not  consent,  the  Court  may,  upon  the  apph- 
cation  of  either,  or  of  its  own  motion,  direct  a  reference  in  the 
following  cases : 

Ist.  When  the  trial  of  an  issue  of  fact  requires  the  examination 
of  a  long  account  on  either  side ;  in  which  case  the  referees  may 
be  directed  to  hear  and  decide  the  whole  issue,  or  report  upon  any 
specific  question  of  fiu^t  involved  therein : 

2d.  When  Ihe  taking  of  an  account  is  necessary  for  the  informa- 
tion of  the  Court  before  judgment,  or  for  carrying  a  judgment  or 
order  into  effect : 

3d.  When  a  question  of  fact,  other  than  upon  the  pleadings, 
arises  upon  motion  or  otherwise,  in  any  stage  of  the  action;  or, 

4A.  When  it  is  necessary  for  tiie  information  of  the  Court  in  a 
special  proceeding. 


1.  Our  statute,  as  to  referring  cases,  applies  solely  to  equity  causes.  The  right 
of  trial  by  jury  in  all  common  law  actions  is  secured  bv  the  Constitution  of  uiis 
State.     Grim  v.  Norris,  19  Cal.  140. 


2.  Action,  for  balance  of  an  account.  Defense,  payment  by  a  promissory  note. 
Replication,  that  the  plaintiff  was  induced  to  receive  ^he  note  by  means  of  fraud- 
ulent representations  :  Edd,  that  the  case  was  not  referable  under  the  statute,  with- 
out the  written  consent  of  both  parties.    Seamen  v.  Mariani,  1  Cal.  336, 
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3.  In  an  action  of  law,  the  necessity  of  taking  a  long  acooant  will  not  anthorixe 
the  Conrt  to  refer  the  case  without  the  consent  of  parties.  Chim  r.  Norris,  19 
Cat.  140. 

4.  And  even  if  one  of  the  parties  snbseqnentlj  waived  his  objection  to  tfie  refer- 
ence, that  will  not  be  sufficient.    Id. 

5.  The  Conrt  may  order  a  reference  to  ascertain  the  damages  sustained  bj  reason 
of  an  injunction  issued  without  a  cause.    Russell  v.  Elliott,  2  Cal.  245. 

§  184.  Number  of  referees  y  qualifications^  etc. 

A  reference  may  be  ordered  to  any  person  or  persons,  not  ex- 
ceeding three,  agreed  upon  by  the  parties.     K  the  parties  do  not 
agree,  the  Court  or  Judge  shall  appoint  one  or  more  referees,  not 
exceeding  three,  who  reside  in  the  county  in  which  the  action  or         |  ^ 
proceeding  is  triable,  and  against  whom  there  is  no  legal  objecti(Mi. 

See  S  529. 

§  185.  Either  party  may  object;  grouvkds  of  objection. 

Either  party  may  object  to  thi3  appointment  of  any  person  as 
referee,  on  one  or  more  of  the  following  grounds : 

Ist.  A  want  of  any  of  the  qualifications  prescribed  by  statute 
to  render  a  person  competent  as  a  juror. 

2d.  Consanguinity  or  affinity,  within  the  third  degree,  to  either 

party. 

8d.  Standing  in  the  relation  of  guardian  and  ward,  maflter  and 

servant,  employer  and  clerk,  or  principal  and  a^ent  to  either  party ; 
or  being  a  member  of  the  family  of  either  party ;  or  a  partner  in 
business  with  either  party ;  or  being  security  on  any  bond  or  obliga- 
tion for  either  party. 

4th.  Having  served  as  a  juror,  or  been  a  witness  on  any  trial 
between  the  same  parties  for  the  same  cause  of  action. 

6th.  Interest  on  the  part  of  such  person  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action. 

6th.  Having  formed  or  expressed  an  unqualified  opinion  or  belief 
as  to  the  merits  of  the  action. 

7th.  The  existence  of  a  state  of  mind  in  such  person  evincing 
enmity  against  or  bias  to  either  party. 

1.  The  fiict  that  the  referee,  in  the  proceedings  supplementary  to  execution, 
was  the  clerk  of  the  attaching  creditor,  is  not  any  consiaerable  evidence  of  fraud, 
when  the  limited  duties  of  the  referee  are  considered.  Adams  v.  Hackett,  7  Cal. 
187. 

§  186.   Objections^  Juno  disposed  of 

The  objections  taken  to  the  appointment  of  any  person  as  referee 
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Bhall  be  heard  and  disposed  of  by  the  Court.  Affidavita  ro&j  be 
read,  and  any  pereon  examined  as  a  wituesB,  as  to  such  objections. 

§  187.  Refereet  to  report  within  ten  days — efftet  of — how  ea>- 
ctj)ted  ta,  etc. 

The  referees  shall  make  their  report  within  ten  days  after  the 
testimony  before  l^em  is  closed.  Their  report  upon  the  whole  issue 
shall  stand  as  the  deci^on  of  the  Court,  and  upon  filing  the  report 
widi  ihe  Clerk  of  tiie  Court,  judgment  may  be  entered  thereoo  in 
ttie  sune  manner  as  if  the  action  had  been  tried  by  Ifae  Court 
The  decision  of  the  referees  may  be  excepted  to  and  reviewed  in 
like  manner  as  if  made  by  the  Court.  When  the  reference  is  to 
report  the  &ct8,  tbe  report  shall  hare  the  effoct  of  a  spedal  Yerdiot. 

■■  Befereea,  powers  and  duties  of|  trial.— BeTereea  hare  no  power 
to  «Uo«  the  parties  to  alter  the  pleadingB  after  &  cue  haa  been  aubmitled  to  Ibem. 
DtlaRim  t.  Bematta,  2  Cal.  199. 

Z.  Refcreea  shoold  ezclade  itemt  tnuied  by  the  SlAtate  of  Limitatioag,  if  ob- 
jecmd  to.    Jd. 

3.  Where  B  reference  i<  had  to  tAke  &n  accoont,  it  ia  within  the  discretion  of  the 
reftreea  to  open  the  case,  after  it  Iwa  been  once  closed,  for  Che  purpose  of  receiving 
■dditiooal  testimony.  The  exercise  of  such  discretion,  except  in  case  of  groN 
abase,  irill  not  be  reviewed  on  appeal.    Maniou  v.  Piedie,  10  Cal.  MS. 

4.  The  trial  of  ■  referee  should  be  conducted  in  the  same  manner  as  before  ■ 
Court,  and  the  evidence  should  be  embodied  in  a  bill  of  exceptions,  and  certified 
by  Che  referee.      Goodnch  t.  Cih/of  MarytoilU,  5  C^.  430. 

5.  Hearsay  and  irrelevuit  testimony  should  be  excluded  by  referees.  De  ia  Biva 
T.^Ben^yfia,  S  Cal.  195. 

6.  Where  a  referee  admits  the  testimony  of  a  witness  against  the  objection  of 
the  defendant,  such  leilimony  cannot,  after  the  case  bos  been  submitted,  be  tlirown 
out,  without  first  ^ving  to  the  adverse  party  the  opportnoity  of  otherwise  supply- 
ii^  the  excluded  testimony.    Morum  v.  Coolce,  5  Od.  436. 

7.  Beport,  bow,  when  and  for  what,  set  aside.— The  report  of  a 

referee  cannot  be  attacked,  except  for  error  or  mistake  of  law,  apparent  on  ile 
lace,  or  by  motion  for  new  trial  upon  exceptions  taken  at  the  trial,  or  the  evidence 
certified.      Goodrich  v.  City  of  MaryBiiie,  6  Cal.  430. 

8.  If  the  order  of  reference  fails  to  direct  a  return  of  the  evidence  to  the  Conn, 
tbe  party  objecting  to  the  report  must  see  that  such  testimony  as  he  relies  ou  is 
properly  certified.    Id. 

9.  Error  in  the  report  of  a  referee  must  be  taken  advantage  of  by  written  ob- 
jectjone  to  enuring  judgment  on  it,  or  by  motion  for  a  new  trial.  ParUr  v.  BarUm, 
%  Csl.  T2. 

iO.  When  the  alleged  error  consigt*  in  the  final  conclusion  of  law  or  ftcts  drawn 
from  the  testimony,  and  the  evidence  is  certified  to  the  Court  by  the  referee,  the 
pcoper  course  is  to  move  to  set  aside  the  report,  and  for  a  new  trial.  Branga  v. 
Oitvalitr,  9  Cal.  363. 

11.  A  referenceis  asubstitntion  fora  jury  ;  and  a  judgment  should  be  liad  upon 
their  report  as  upon  a  verdict,  and  a  motion  lo  set  aside  the  report  of  referees  i* 
necewary  before  the  appellate  Court  be  required  to  examine  the  report  and  set  the 
same  uide.      data-  v.  Sanchez,  1  Cal.  48. 

IS.  Jadgmeni  is  entered  as  a  matter  of  course  on  the  report  of  a  referee,  and  the 
odIj  mode  to  take  advantage  of  error  is  to  more  to  set  the  judgment  aside,  as  on 
motion  for  a  new  trial.     S&an  v.  Smith,  3  Cal.  407. 

13.  A  report  of  a  referee  can  only  be  set  aiide  on  account  of  ftaud,  gross  error 
of  law  or  fact,  apparent  on  its  &ce.    Htadla/  v.  EtaJ,  3  Cal.  334. 
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14.  Court  has  power  to  Bet  aside  report  of  referee,  Atd  grant  new  trial,  on  the 
Roand  that  the  evidence  before  the  referee  did  not  justify  his  decision.  Cappe  t. 
Briszolua,  19  Gal.  607. 

15.  A  Court  can  interfere  and  set  aside  the  report  of  a  referee,  upon  the  same 
ground  as  it  will  proceed  to  set  aside  the  verdict  of  a  jurj.  McHenry  v.  Moon,  5 
Cal.  92. 

16.  The  report  of  a  referee  upon  conflicting  evidence  must  be  treated  in  the 
light  of  a  verdict  of  a  jury,  and  will  not  be  disturbed  in  this  Court  upon  an  appeal 
fi^m  an  order  refusing  to  grant  a  new  trial  in  the  Court  below.  Ritchie  v.  Brad- 
iJuiw,  5  Cal.  229. 

17.  Though  a  plea  would  be  bad  upon  demurrer,  yet  if  no  objection  be  taken  at 
the  time,  and  the  case  be  submitted  to  a  referee,  the  defeat  of  the  plea  is  not  suffi- 
cient reason  to  set  aside  the  report.    Ritchie  v.  Davis,  5  Cal.  453. 

18.  If  there  be  no  exception  taken  to  the  ruling  of  a  referee,  and  the  rule  of  law 
by  which  he  arrived  at  his  conclusions  be  not  disclosed,  the  Court  cannot  disturb 
the  report,  and  an  order  granting  a  new  trial  in  such  case  will  be  reversed.  Tymm 
T.  WdU,  2  Cal.  130;  Grayson  v.  GuHd,  4  Id.  125. 

19.  When  a  case  is  referred  to  a  referee,  under  the  statute,  to  hear  and  determine 
the  issues  of  fact  and  of  law,  and  report  the  same  to  the  Court,  and  he  makes  his 
report,  wherein  no  errors  of  law  or  &ct  occur,  and  no  exceptions  are  taken,  the 
Court  below  should  not  set  aside  the  report  and  grant  a  new  trial.  Grayson  v. 
Guild,  4  Cal.  125. 

20.  It  would  be  a  gross  abuse  of  discretion  for  a  Court  to  set  aside  a  report  of  a 
referee,  correct  in  all  its  parts,  without  any  other  apparent  reason  than  tne  mere 
volition  of  the  Judge.     Goodrich  v.  City  of  Marysvilie,  5  Cal.  430. 

21.  It  is  error  for  the  Court  to  set  aside  the  report  of  a  referee,  upon  an  examina- 
tion of  testimony  which  was  not  properly  before  it.    Id. 

22.  Report  should  state  fiaotS  found,  etc.— The  report  of  a  referee, 
like  the  finding  of  a  Court,  should  state  the  facts  found  and  the  conclusions  of 
law.  Without  this,  the  parties  would  be  remediless,  and  their  rights  concluded,  in 
many  cases,  by  the  arbitrary  decision  of  a  referee.    Lambert  v.  Smith,  S  Cal.  409. 

23.  Cannot  file  an  amended  report.— A  referee  has  no  right  to  bring 

in  and  file  an  amended  report,  and  the  case  must  be  reviewed  with  reference  to  the 
original  report.    Headley  v.  Reed,  2  Cal.  324. 

34.  Referee  need  not  be  sworn.— The  statute  does  not  require  the 
referee  to  be  sworn ;  consequently,  the  imposition  of  an  oath  by  the  Court  would 
be  of  no  effect  other  than  to  put  it  in  their  power  to  commit  moral  perjury,  without 
being  amenable  to  the  law.    Sloan  v.  Smith,  3  Cal.  407. 

25.  If  the  report  of  a  referee  is  not  made  immediately  after  the  close  of  the  testi- 
mony, it  is  deemed  excepted  to.    Headley  v.  Reed,  2  CiU.  324. 

26.  XiXOeptlon  to  report. — Trials  before  a  referee  are  conducted  in  the 
same  manner  as  before  Courts,  and  exceptions  must  be  taken  to  the  rulings  of  the 
referee,  in  the  progress  of  die  trial,  in  the  same  manner  as  they  must  be  taken  be- 
fore a  Court ;  and  such  exceptions  must  be  embodied  in  the  report  of  the  referee, 
or  made  part  thereof  by  his  proper  certificate.    Phelps  v.  Peabodyy  7  Cal.  50. 

27.  Wnen  the  referee  excludes  propner  or  admits  improper  evidence,  or  does  any 
act  materially  affecting  the  rights  of  either  party,  dunng  the  progress  of  the  trial 
before  him,  then  such  party  should  except,  and  see  that  the  exception  is  truly 
stated  in  the  report.    Branger  v.  Chevalier,  9  Cal.  353. 

28.  In  suits  in  equity,  where  accounts  are  taken  by  the  referee,  exceptions  to 
his  report  must  be  as  specific  as  was  required  in  the  old  chancery  practice  in 
stating  an  account  before  a  master,  and  the  old  chancery  practice  is  still  in  force 
in  respect  to  all  such  cases.  (22  Barb.  320.)  Lawrence  v.  Fowler,  20  How.  Pr. 
407. 

29.  Variance  between  pleadings  and  proof.— Where  there  is  a 

variance  between  the  pleading  and  the  proofs,  on  a  trial  before  a  referee,  instead  of 
dismissing  the  complaint,  he  should,  if  the  evidence  is  sufficient,  give  his  decision, 
leaving  it  to  liie  discretion  of  the  Court  to  amend  the  pleadings  in  support  thereof. 
Hart  y.  Hudson,  6  Duer,  294. 
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30.  Hay  open  report  for  further  evidence.— The  deUy  of  referee* 
in  making  (heir  report  csnnot  be  deemed  the  dels?  of  the  Court.  Tncj  are  pre- 
inmed  Dot  to  hare  conclndcd  their  deUtienlioDs  antil  Ihcir  report  is  signed  ;  for 
meanwhile  th07  may  open  it  for  fnrtber  evidence.  Ainain  T.  Hamiiton,  20  How. 
Pr.  369. 

31.  Motion  to  set  aside.— The  time  within  which  a  notice  of  a  motion 
must  be  filed  to  E«t  aside  (he  report  of  a  referee,  &nd  a  statement  be  prepared  for 
that  purpose,  is  regulated  br  eection  one  handrod  and  ninety-five. 

33.  FailuTC  lo  appear  and  praaecDte  a  modoD  to  set  aside  the  report  of  a  referee 
and  for  new  (rial,  is  an  aliandonment  of  motion,  and  the  order  made  denyins  the 
motion  for  such  failure  to  appear,  is  not  the  lubjeet  of  review  on  appeal.    Makom/ 


Id.  f 


33.  Beport,  effects  of. — The  facts  found  in  the  report  of  a  referee  arecon- 
clnsiTe  in  (he  absence  of  the  testimooy,  or  where  the  testimony  is  not  properlj 
hrooght  before  the  Coort.      Goodrich  r.  Cilg  of  ifaiysuilU,  b  Cal.  430. 

34.  The  report  of  a  referee,  under  the  statute,  has  the  same  legal  effect  as  the 
award  of  an  arbitrator.     Bradley  v.  Reed,  2  Cal.  323. 

35.  Finding  of  a  referee  conclusive  as  to  the  facts,  on  conflicting  evidence. 
Satmia  v.  Jooel,  13  Cai.  620. 

36.  The  dedsion  of  referees  upon  a  qneeCion  of  fact  will  be  regarded,  on  appeal, 
ai  conclnsive  as  the  verdict  of  a  jurv,  and  will  not  be  interfered  with.  Gunter  t. 
Saitcia,  1  Cal.  45 ;    WalUm  v.  SUntam,  Id.  362. 

37.  The  report  of  a  referee  is  the  same  as  an  award  of  an  arbitrator.  GroirMa  v. 
Guild,  4  Cal.  125. 

38.  IT  a  report  of  a  referee,  under  the  ataCnta,  contwn  sufficient  on  which  to  base 
a  judgment,  it  is  the  dD(y  of  the  Court  below  ta  enter  judj^ment  in  accordance  with 
the  report,  so  dr  as  i(  concerns  the  matter  referred,  and  it  has  no  right  to  entertain 
any  objection  whatever,     Headia/  v.  Rted,  2  Cal,  322. 

39.  The  report  of  retirees  is  a  verdict,  within  the  spiritof  the  statute  regulating 
entry  of  judgment  aAer  the  death  of  a  party,  on  verdicts.  (S  Sandf.  660;  10 
Wend.  601 ;  8  How.  Pr.  244.)  But  a  report  signed  and  delivonid  after  the  death, 
cannot  be  given  effect  by  relation  back.  Kittam  t.  Hamitbm,  SO  How.  Pr.  369 ; 
12  Abb.  Fr.  MS, 

40.  If,  oo  a  trial,  whether  by  the  Court  or  by  a  referee,  a  decision  or  report  ia 
made  in  favor  of  one  party,  and  a  reference  is  ordered  to  take  an  accounting, 
which  is  necessary  in  order  to  ascertaio  the  amount  for  which  jadgment  is  to  be 
rendered,  judgment  cannot  be  enteied  natil  the  accounting  has  been  had,  and 
everything  essential  to  the  judgment  has  been  ascertained,  McMahtm  v.  AU^k, 
T  Abb.  Pr.  1. 

41.  HandamUB.— A  mandamus  lies  to  compel  the  Judge  of  a  District  Court 
to  eater  judgment  on  the  report  of  a  referee.    RuaeU  v.  Eiliott,  S  Cal.  246. 

42.  Appeol.—The  Supreme  Court  will  not  review  a  jud^eni  entered  on  the 
report  of  a  referee,  if  no  objeclion  was  made  to  tlie  report  in  the  Court  below. 
PorUr  T.  Barling,  a  Ca!.  72. 

43.  When  a  report  of  a  refen>e  has  been  erroneously  set  aside,  and  a  new  trial 
granted,  from  which  action  the  plBin(iS'  appeals,  the  Supreme  Court  will  COn«Ct 
both  ermni  at  the  same  time  in  a  chancery  case.      Graysan  v.  Guild,  4  Cal.  125. 

44.  An  order  setting  aside  a  report  of  a  referee,  appointed  to  take  an  account,  it 
merely  interlocutory,  and  not  the  subject  of  appeal  before  judgment.  Jchiuon  r. 
Doptha,  6  Cal.  83. 

45.  An  order  setting  aside  the  finding  of  a  referee  in  a  divoree  case,  and  sending 
the  case  back  (o  the  rderee  for  f^irther  testimony,  is  interlocutor;  in  iU  character, 
and  not  the  subject  of  appeal.    Baler  v.  Baitr,  10  Cal.  538. 

46.  It  seems  that  a  stay  of  proceedings,  granted  on  an  i^ipeal  ftom  an  order  of 
reference,  is  proper.    Smith  v.  PaOock,  2  Cal.  M. 
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Chaptke  VIL — Qmeral  provuiont  relating  to  triatt.* 
ARTICLE  I. 

KZCBPnONB. 
Ssc.  188.  An  exertion,  what  u;  what  exception  may  be  dure- 


189.  The  point  of  exe^iontfuUl  be  particularly  ttaUd,  etc. 

190.  No  partieuiaT  form  required. 

191.  When  deemed  excepted  io. 

§  188.  An  exception,  what  it;  what  exceptumt  nay  be  ditre- 


An  exception  is  an  objection  taken  at  the  taial  to  &  decision  apw 
a  matter  of  lav,  whether  such  trial  be  by  jniy,  Court  or  referees, 
wad  whether  the  detsaion  be  made  during  the  formation  of  a  juiy,  or 
in  l^e  admifiuon  of  evidence,  or  in  the  charge  to  a  jury,  or  at  any 
other  time  &om  the  calling  of  the  action  for  trial  to  the  rendering  of 
the  verdict  or  decision.  But  no  exception  shall  be  regarded  on  « 
motion  for  a  new  trial,  or  on  an  appeal,  unless  the  exception  be 
material,  and  afect  the  substantial  ri^ts  of  the  parties. 

1.  A  ■tAMment  and  bill  of  exoepCiong  in  the  lUlnM,  on  the  aabject  of  Kppetl, 
mean  the  lame  thing.    People  t.  lee,  U  Csl.  510. 

9.  The  sol«  object  of  a  l)iU  of  exceptions  is  lo  mkliD  a.  record  of  the  special 
BctioD  of  the  Court  Df  what  is  not  icconl  b;  the  general  law.  But  that  which  ii 
of  record  already,  cannot  receive  an;  higher  degree  of  sanction  by  being  made 
record  a  Becood  time.    Partoiu  v.  DanSi,  3  Cal.  425. 

3.  ExoeptlonA  most  be  taken  during;  the  trial.— ExMptiom  mnat 
be  t&kcn  to  Uio  rulings  of  the  referee  during  the  trial  and  cerdGed  b;  him.  Tm»  t. 
WeUM,SCal.  13S. 

4.  There  is  nothing  in  the  atatate  which  reqairei  that  exception  lo  dcpoaitioni 
ihall  be  Died  before  the  time  of  trial.  The  objection  can  be  made  at  anj  tiniB 
before  thej  are  read  in  eridence.    Di/e  y.  Baila/,  2  Cal.  384. 

5.  Objections  to  the  form  of  a  deed  mnst  te  made  on  the  trial  at  ntii  friia. 
Purler  v.  Bai*ette,  5  Cal.  468. 
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•'  Bso.  4.  DnriDg  ths  progrMi  of  ■  unH,  i  parly  may  take  hi*  bill  of  BieppUoDi  ta  tiM 

admlMlan  or  oicluiloD  artsttimony,  arto  the  nillnn  of  the  Jadge  an  puiubof  Ian.  ind  tt 

the  point  and  pertlDenoy  oftbe  eioepUun  Uken;  ihu  pr«ditlQ)i  Judge  rhill  tign  ih*  lUie, 
utbe  truth  of  the  BUS  may  be,  which  bill  >hall  Ibeu  become  ■  part  of  thencwrd:  and  a 
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6.  Objections  to  the  introdaction  of  evidence  must  be  taken  on  the  trial  below ; 
^nef  cannot  be  taken  for  the  first  time  in  the  appellate  Coort.  CcviUaud  v.  Ttsmer, 
7  Cal.  38. 

7.  A  party  cannot,  b j  consenting  to  admit  evidence,  "  subject  to  all  legal  excep- 
tions," absolve  himself  from  the  necessity  of  taking  exceptions  to  the  relevancy 
or  snfficiency  thereof,  and  devolve  the  responsibility  of  discovering  whatever  ob- 
jections may  exist  on  the  Court  below,  ana,  after  fishing  for  a  verdict,  for  the  first 
time  assign  his  objections  in  the  Sapreme  Coort.    Id. 

8.  A  party  cannot  take  his  chances  for  a  verdict  on  instmctions  given  or  refused 
without  exceptions  taken,  and  then  after  verdict  except  to  the  action  of  the  Court 
vpon  motion  for  new  trial.     Sutter  v.  Putney ^  7  Cal.  423. 

9.  If  exceptions  to  the  rulings  below  be  not  taken  at  the  time,  they  cannot  be 
lutged  on  i4>peal.    McCartney  v.  Fiix  Henry,  16  Cal.  186. 

§  189.  The  paint  of  exception  sJiaU  be  particularly  stated^  etc. 

The  point  of  Uie  exception  shall  be  partiGularlj  stated,  and  may 
be  delivered  in  writing  to  the  Judge,  or  if  the  party  require  it, 
shaD  be  written  down  by  the  Clerk ;  when  delivered  in  writing,  or 
written  down  by  the  Clerk,  it  shaQ  be  made  conformable  to  the 
truth,  or  be  at  Ihe  time  corrected,  imtil  it  is  so  made  conformable. 
When  not  delivered  in  writing,  or  written  down  as  above,  it  may  be 
entered  in  the  Judge's  minutes,  and  afterwards  settled  in  a  state- 
ment of  the  case,  as  provided  in  this  act. 

1.  Exceptions  to  be  written  down  by  the  Clerk.— Where  the  par- 
ties have  not  made  a  case  nor  a  bill  of  exceptions,  but  have  relied  upon  the  testi- 
mony taken  down  by  ^e  Clerk,  pursuant  to  section  two  hundred  and  seventy-one 
of  tfa«  Practice  Act  of  1850,  no  question  can  be  raised,  on  appeal,  respecting  the 
decisions  of  the  Court  below  during  the  progress  of  the  trial.  The  case  of  Cfunter 
T.  Geary  J  (anUy  462)  affirmed  in  this  respect.    Price  v.  Mintum,  1  Cal.  470. 

S.  If  a  party  desires  to  bring  the  mlings  of  the  District  Judge,  during  the 
progress  of  the  trial,  under  review,  he  must  either  make  out  a  statement  of  mcts, 
pursuant  to  section  two  hundred  and  seventy-two  of  the  Practice  Act  of  1850,  or 
s  bill  of  exceptions,  pursuant  to  sections  two  hundred  and  eighty-seven  and  two 
hundred  and  eighty-ei^ht.  This  Court  will  not  examine  into  the  correctness  of 
die  decisions  of  the  District  Judge,  where  it  has  been  left  to  the  Clerk  of  the  Dis- 
trict Court  to  ascertain  and  settle  what  such  decisions  were.  Crunter  v.  Geary,  I 
Csl.  462. 

3.  A  mere  transcript  of  the  evidence  taken  down  b/the  Clerk  is  no  part  of  the 
record,  unless  made  so  by  bill  of  exceptions.     WiUon  v.  Middleton,  2  Cal.  54. 

4.  Where,  under  the  two  hundred  and  seventy-first  section  of  the  Act  to  Regu- 
Imte  Proceedings  in  Civil  Cases,  the  evidence  is  taken  down  by  the  Clerk  in  the 
Court  below,  on  motion  of  a  party,  a  transcript  of  it  certified  bv  him  is  a  substitute 
for  a  bill  of  exceptions  or  statement  of  facts,  in  the  absence  of  such  bill  or  state- 
ment. Decisions  contravening  the  plain  letter  of  the  statute  are  not  binding  as 
authority.    Ingraham  v.  GUd&rmester,  2  Cal.  161. 

§190.  No  particular  form  required. 

No  particular  form  of  exception  shall  be  required.    The  objec- 
tion  shall  be  stated,  with  so  much  of  the  evidence  or  other  matter 
is  necessary  to  explain  it,  but  no  more ;  and  the  whole  as  brieflj 
possible. 
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I.  Exaaption,  snffloienoy  of. — A  geoenl  objection  to  the  KdmUsibilitf  irf 

STidcncc  »  inBuflicient.     J°<V<  ▼'  -^FP^,  T  Ctl.  390;  Kiler  y.  KimbaU,  If  Id. 
368;  Marttn-f.  Timtrte,  13  Id.  345. 

i.  Where  the  objection  to  iinpeachmg  evideoce  ttaa  ^neral,  and  the  Coart  «x- 
doded  the  testimony  witbout  jusigninK  uij  retuoTi,  the  Supitine  Court  will  pr«- 
Bome  in  faTor  of  tbe  correcinoga  of  the  action  of  the  Coort  beloir ;  and  the 
■ppelUnt  mnat  show  error  (o  hia  piejndice,  by  patting-  his  exceptioDB  in  ^e  proper 
tb^M.     BaktT  r.  Jimepk,  It  Cal.  177. 

3.  Where  error  ii  alleged  in  the  excliuion  of  teitiinoDj,  it  must  clearlj  apprar 
on  the  face  of  the  exception  that  the  testimonj  was,  not  that  poaaibly  it  might  obtb 
been,  relevant.     CoAny.  Midjord,  15  Cal.  50. 

4.  An  exception,  showing  that  the  Court  mied  ont  the  proffered  Btatementi  of 
the  vendor  of  personal  propertj,  eabceqaent  to  his  sale,  withont  showing  what  tiia 
statements  were,  is  insumcienl.  The  exception  mast  show  tiie  statements  to  hare 
some  pert]  nencj  Co  the  matters  in  issne.    Id. 

5.  Where  a  partj  objects  to  the  admission  of  testimony  on  trial,  he  tnnst  state 
the  point  of  his  abjection  at  the  time.  General  abjection  will  not  do.  The  par^ 
should  taj  his  Gnger  on  the  point  at  the  time  of  trial,  otherwise  this  Court  calmM 
reTiew  it.     Martin  t.  Travene.  12  Cal.  313. 

6.  Whote  an  exception  is  taken  to  the  decision  of  a  Court  refusine  a  nonsuit,  it 
devolves  npon  the  plaintifr,  on  the  setllement  of  the  bill,  to  see  that  sU  the  eridenoe 
material  for  him  in  sustaining  the  decisioo  complained  of  is  inserted  in  the  hill  of 
exceptions. — Per  Beunett,  J.     Ringgold  v.  Hanoi,  1  Cal.  108. 

7.  An  exceplioD,  in  general  terms,  to  the  whole  of  a  charge,  which  embraces 
more  than  one  point,  is  insafficient.  BMntoa  r.  !f.  Y.  f  Erie  R.  R.  Ca.,  ST 
Barb.  SIB  ;  The  Eatt  River  Bant  v.  Gadn^,  4  E.  D.  Smith's  C.  P.  R.  583 ;  Car- 
load v.  Das,  4  Id.  33'' 

8.  Where  the  charge  or  raling  consists  of  a  single  proposition,  an  ezception  to 
it  generally  is  sufflcientlj  specific.  Rajva  t.  Bolma,  16  N.  Y.  (S  E.  P.  Smith's) 
R.  193,  301. 

9.  Bat  an  ezception  to  a  mling  admitting  the  reading  of  certain  proceeding!  M 
eridenre  is  not  sulScient,  if  founded  on  an  abjection  which  did  not  epecifj  the 
ground  of  the  objection,  and  the  evidence  was  such  that  any  part  of  it,  if  oaeni 
separately,  woold  have  been  competent.    Id. 

10.  Wliere  an  interrogatory  contains  several  qaestions,  an  objection  that  it  it 
answered  only  in  part  is  loo  general.  The  qaestions  which  are  not  answered 
mnst  be  pointed  onL  WaUon  t.  TIu  National  Fmd  Lift  Aimraivx  Co.,  20  N.  T. 
(6  Smith;  33. 

I I .  An  exception  in  these  words :  "  To  that  part  of  said  decision  which  allow* 
•3,343  as  interest,"  is  a  general  exception  to  the  allowance  of  interest  at  all; 
and  no  objection  can  bo  token  under  it  10  the  time  for  which  inlerest  is  allowed. 
McMahoHt.N.  Y.^  ErieR.  R.  Of.,  30  N.  Y.  (G  Smith)  *63. 

IS.  To  the  charge  of  the  Court  ou  the  trial,  assuming  to  decide  a  question  of 
fsct,  the  defendant  excepted,  on  Che  single  ground  that  the  evidence  did  not  war- 
ruit  the  conclnsion  :  Held,  on  appeal,  Uiat  the  o^ection  which  might  have  been 
taken  to  the  decision  of  a  question  of  fact  by  the  Court,  wai  waived.  (BM.  &  W- 
431 ;  3  Kern.  IB) ;  Cory  v.  CUvdand  ^  Toledo  R.  R.  Co.,  29  Barb.  35, 41 . 

13.  Where  no  ground  for  an  exception  is  stated,  it  is  always  disreguded.  Wal- 
ton T.  TU  National  Fund  Uft  ^wumnce  Co.,  3D  N.  Y.  (6  Smith)  33. 

14.  Wbea  any  allowance  is  appealed  from  u  excessive,  the  excess,  if  it  be  of  > 
definite  amount,  should  be  pointed  out  by  the  exceptions,  so  that  the  respondent 
may  remit  it,  if  heso  elect.     McMtAon  v.  N.  Y.  ^  Etii  R.  R.  Co.,  (G  Smith)  463. 

15.  If  there  is  but  a  sinf^le  exception  to  a  reltisal  to  charge  as  reqaested,  it  can 
only  be  sustained  by  showiuR  that  every  proposition  reqaested  is  tenable.  (1  Seld. 
432;  3  Id.  233) ;  Uaptt  v.  BaiheT,  SO  Barb.  MS. 

le.  No  exception  lies  to  a  refusal  to  permit  a  demunOT  to  evidence.  Cohjnoe 
f.  New  Haven  ^  Harlam  R.  R.  Co.,  30  N.  Y.  (6  Smith)  4S3. 

17.  On  the  trial,  defendant's  counsel  excepted  to  the  refusal  of  the  Conrt  to 
restrain  the  remarks  of  plaintiff's  counsel  before  the  jury  to  the  mailers  at  issne 
and  in  evidence ;  but  it  did  noc  appear  that  plaintiff's  counsel  subsequeatly  nwde 
any  remarks  which  be  should  not  have  been  permitted  to  make ;  and  in  the  chsrg« 
the  Court  instrncled  the  jaiy  to  lay  out  of  view  that  which  had  previously  been 
•aid:  AiM,lhBt  the  exception  would  not  kTail  a*  groood  of  new  tnal.    Defendant 
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18.  What  bill  of  exception  should  and  should  not  embo<^.— 

It  is  noi  iieceggHrv  to  embod;  matter  of  record  in  >  bill  of  ezc«ptioiis.    Jouum 
>.  Seputoaia,  i  CbI.  151. 

19.  DocnmeQiB  and  affldAvits,  to  be  rerieved  by  the  •ppellate  Conrt,  muit  be 
embodied  in  a  bill  of  eiceptiona  or  record.      Gala  v.  Buclang/iani,  4  Csl.  S86. 

SO.  Affidavits  at  to  the  incompetency  of  a  jnnir  must  be  embodied  in  a  bill  of 
eiceptiona,  to  be  reviewed  by  the  appelUte  Conrt.   People  y.  Staiied/er,  6  Cnl.  411. 

11.  Where  the  Coort  below  charged  the  jury,  among  other  things,  that  if  they 
fonod  for  plaintiff,  he  wai  entitled  to  recover  the  valoe  of  tbe  nae  and  occupatioa 
fiom  Oclooer,  18S3 — a  period  long  anterior  to  the  commencement  of  the  action, 
tbe  complaint  not  containing  any  averment  aa  to  the  time  when  plaintiff's  title 
■ccmed  or  existed,  etc. — and  the  defendant  excepted  generally  to  all  the  charge, 
and  followed  tbia  general  exception  up  bj  a  specilicaCion  of  certain  portions  of  the 
cWge  to  which  his  exception  was  pantcniarly  directed  :  Held,  that  this  general 
eiceptioa  did  not  cover  the  chaige  as  to  damages.  Pta/ne  v.  TreadmeU,  16  Cal. 
US. 

SS.  A  trial  before  a  reteree  ahould  be  coodncled  in  the  same  manner  as  before  a 
Canrt,  and  the  evidence  ahonld  be  embodied  in  a  bill  of  exceptions  and  certified 
bj  the  referee.      Goodnck  t.  City  o/  MaryivilU,  5  Cal.  431 ;  Phtlpt  v.  Peabodi/,  7 

13.  When  the  referee  exclado«  proper  testimoay,  or  admits  improper  evidence, 
or  does  any  other  act  maleiiaUy  affecting  the  ngbts  of  either  party  during  the 
prc^resB  of  the  trial  before  him,  then  BDch  party  shoald  except,  and  see  that  the 
exception  ia  truly  slated  io  the  report.     Branger  v.  Chevalier,  9  Cal.  362. 

14.  Mode  of  reserring  qaestiOD  of  law.— Where  tbe  Court  below 
tries  tbe  cause  without  a  jnry,  the  proper  mode  of  reserving  queatiotia  of  law  is 
to  ask  the  CoTirt  to  decide  them,  and  note  the  rafliaal  in  a  bill  of  exceptions.  (Jtu- 
•Butd  T.  Sliarp,  3  Cal.  IT. 

SS,  Where  plaintifia.  baring  excepted  to  the  ruling  of  the  Court  excluding  cer- 
tun  evidence,  take,  in  consequence  of  such  ruling,  a  noasoit,  with  leave  to  move 
to  set  it  aside,  thev  do  not  waive  any  of  their  rights  as  to  the  exceptions  taken. 
Olgcctions  to  the  introdoction  of  evidence  confined  on  appeal  to  the  grounds  taken 
below.    Satoim  W.  d"  H-  Co.  v.  Clartin,  14  Cal.  &49. 

§191.    When  deaned  exerted  to. 

When  a  cause  has  been  tried  by  the  Court,  or  bj  referees,  and 
the  decision  or  report  is  not  made  immediately  after  the  closing  of 
the  testimony,  the  decision  or  report  shall  be  deemed  excepted  to 
on  motion  for  a  q&v  trial  or  on  appeal,  without  any  special  notice 
that  an  exception  is  taken  thereto. 
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Sec.  192.  New  trial  defined. 

193.  Wlun  new  tried  may  he  granted. 

194.  WTien  application  for  new  trial  to  be  made  vfon 

e^idavit  or  ttatement. 

195.  Notice  of  motion  for  new  trial;  when  and  how  >to(^ 

menta  or  c^idavUs  to  be  made  and  filed. 

196.  Motion  to  be  made  mthoui  delay. 

§  192.  New  trial  defined. 

A  Den  trial  U  a  reesammadon  of  an  iasue  of  fact  in  tiie  sum 
Court,  after  a  trial  and  decision  by  a  jury,  Court  or  referees. 

§  193.   When  a  new  trial  may  be  granted. 

[1862.]  The  former  verdict  or  other  deciaioii  may  be  vacated, 
and  a  new  trial  granted,  on  the  application  of  the  party  aggrieved, 
for  any  of  the  following  causes  materially  afiecting  tlie  sabatautial 
rights  of  s^d  party : 

lat.  Irregularis  in  the  proceedings  of  the  Court,  jury,  or  adverw 
party,  or  any  order  of  Uie  Court,  or  abuse  of  discretioQ,  by  whidi 
either  party  was  prevented  from  having  a  fair  trial. 

2d.  Miteonduct  of  the  jury,  and  whenever  any  one  or  more  ^ 
the  jitroTS  ghaU  have  been  induced  to  atsent  to  any  general  or 
apeeial  verdict,  or  to  a  finding  on  any  qtiestum  or  queetiont  aib- 
mitted  to  them  by  the  Court,  by  a  retort  to  the  determination  of 
chance ;  each  miiconduct  may  he  proved  by  the  c^idavite  of  any  one 
or  more  of  the  jurors. 

3d.  Accident  or  surprise,  which  ordinary  prudence  could  not 
have  guarded  against. 

4th.  Newly  discovered  evidence,^naterial  for  the  party  making 
the  application,  which  he  could  not,  with  reasonable  cUligence,  hare 
discovered  and  produced  at  the  trial. 

5th.  Excessive  damages,  appearing  to  have  been  given  under 
Oie  influence  of  pas^on  or  prejudice. 
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6Qi.  losafficieDcy  of  Uie  evidence  to  justify  the  verdict,  or  other 
dedsioa,  or  Uiat  it  is  ftgunst  law. 

Ttfa.  Error  in  law,  occurring  at  the  trial,  and  excepted  to  by  the 
parly  making  the  application. 

N,  T.  Code,  t  a64. 


i>  foonded  neither  DpoD  law  or  eqnicj,  the  Supreme  Court  ahoald  revenw  the 
judgment  or  grant  a  new  trial.     Reed  v.  Joartlain,  1  Cal.  103, 

!■  It  is  error  to  roftue  a  new  trial  when  jaadce  requires  that  it  shonld  he  granted. 
Rmi.AuiliU.i  Cal.  183. 

3.  Injnrj  ii  presumed  ^m  eTidence  erroneonilj  admitted;  and  Ihe  adTene 
ptrtT  mnal  show  clearlv  that  no  injiuT  accmed,  or  the  iudnnent  cannot  stand. 
Cn-aT.  *•<*«,  IS  Cal.  53. 

t.  Former  verdiot  or  decision  will  not  be  disturbed  for  im- 
material errors. — It  is  useless  to  pnt  parties  (o  the  additional  irouble  and 
npenee  of  a  new  trial,  when  we  see  cleartj  that  after,  perhaps,  a  protracted  litiga- 
boa,  the  result  most  be  the  same.  ToAUr  t.  Faltom,  I  Cal.  S13 ;  Smith  v.  Ompton, 
t  Id.  26. 

5.  A  new 

I  Cal.  285. 

t.  To  entitle  an  objection  lo  notice,  it  mnst  not  on);  be  on  a  material  matter, 
sSbcIia^;  the  snbslanlial  righu  of  the  parties,  but  its  point  must  be  _particalarlT 
•tswd.  The  party  most  laj  his  Gpger  on  the  point  of  his  objeclion.  Ai'io"  v.  Kim- 
baU,  10  Cal.  267. 

7.  Where  it  is  apparent,  from  the  whole  case,  that  the  plwotiff  ean,  in  no  eveDt, 
iwover  anything  but  nominal  damages,  the  Court  will  not  erant  him  a  new  trial, 
althongh  an  error  has  been  committed  in  the  charge.  Bopldta  r.  GrianeU,  38 
Birb.  &33. 

S.  The  CoDTt  will  disregard  error  in  the  admission  of  eiideoce  against  objections, 
wbere  it  is  plain  that  it  could  nol  have  prejudiced  the  case  with  the  refbiee,  and 
that,  if  it  had  not.  been  received,  his  concmaions  moat  necessarily  have  been  the 
Nine.    Bdmoul  t.  CoUnua,  I  Bosw.  IBB. 

9.  Applicatioii  most  be  made  by  the  party  aggrieTed.— A  new 
trial  will  not  be  granted  for  an  error  by  which  the  rights  of  the  party  were  nol 
pwjndircd.    ATiTSuni  y.  RUchU,  3  Cal.  MB. 


Ml. 

11.  An  error  in  an  instniction  which  doea  not  militate  against  the  appellant,  or 
a  mere  want  of  perspicuity  on  the  part  of  the  Court  below  m  Aaming  instnictions, 
is  Dot  a  gToand  of  reversal.     PeopU  v.  Moore,  S  Cal.  94. 

13.  A  party  cannot  move  to  set  aside  a  verdict  in  his  own  fhvor,  on  the  gionnd 
Aal  Ihe  evidence  was  iiksufflcient  to  sustain  it.    Moon  v.  Wood,  19  How.  Vi.  409. 

13.  Errors  occorring  at  the  trial  must  be  specially  excepted 
to  attbe  time. — When  there  has  been  no  objection  raised  or  exception  taken 
to  the  insnfficiencj  of  Ihe  evidence,  this  Court  would  presume  that  snfficieat  evi- 
dence of  a  proper  chaiacter  was  given  to  warrant  the  verdicL  BiMing  v.  Bade- 
man,  I  Cal.  183. 

14.  Courts  will  reqnire  an  objection  to  the  suflBciency  of  evidence  to  be  made 
atthe  timetbesameisoffered  tobeinlrodaced,s     '    ' 

, ,  ,   ig  the  necessary  evidence. 

15.  An  objection  to  a  form  of  a  verdict  should  be  made  on  moti 
trial.    It  ti  loo  late  to  raise  it  in  this  Court  for  the  Gist  time.    Deugtiut  v.  i 
9  Cal.  562. 

16.  When  a  dafindant't  objection  to  the  admission  of  teatimany  on  the  tr 
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gaund,  he  cannot  be  pCTmined  to  moke  it  tpecial  for  the  first  time  in  thia  Court 
PeopU  V.  Glenn,  10  Cal.  32. 

17.  Wliere  the  objectioa  to  the  introduction  of  testimonv  was  in  frenenil  lenni 
that  it  was  irrelevant,  ihe  objection  will  not  be  considered  in  the  Supreme  Conn, 
if  (he  (ealimony  conid,  nllder  any  possible  circnmstancca,  hare  been  tcIertuiL 
Dreux  v.  Domec,  IB  Cal.  B3. 

18.  Where  an  objection  is  taken  to  the  admission  of  evidence,  vrilhout  ■  apeciH- 
cation  of  the  groands  of  the  objection,  il  does  not  merit  consideration.  A'l/er  t. 
Kimball,  lOCal.267. 

19.  Whore  inatmctiona  to  the  jnryar*  ooteicepted  to  at  the  time  ihej  are  given, 
or  refused,  and  a  motion  for  new  trial  is  made  for  error  in  givinj;  or  refuain);  sach 
instniclionB,  thej  cannot  be  cousidered  on  appeal  from  the  order  dciiving  thr 
moliOD.     Coiiier  t.  Corbetl,  IS  Cal.  186. 

20.  A  rcfuial  w  give  an  instruction  cannot  be  urged  as  error  for  the  first  time,  on 
a  petition  for  a  rehearing  on  appeal.     Poyne  ».  TrtadmrU,  16  Cal.  M7. 

SI.  A  party  cannot  take  his  cnances  for  a  verdict  on  instructions  given  and  n- 
fOsed,  without  cxceptiona  taken,  and  then,  after  verdict,  except  lo  the  action  of 
the  Court  upon  motion  for  a  new  trial.     Letttr  v.  Putney,  7  Cal.  *'J3. 

23.  On  motiOD  for  new  trial  the  Court  cannot  reverse  a  former 
iodpnent.— OniDt  ■     '  .     .    - 

nral  judgment,  and  rti 
Hadcett,  UCal.  661. 

33.  A  new  trial  awfl     ....  „ ..._ .     ... 

sidered  in  certain  important  aspects.    Miili  v.  Van  Voorhiet,  10  Abb.  Pr.  R.  IS*. 

34.  Grantius;  or  refusing  motion  for  new  trial  discretionarT. 
Motion  for  new  trial  is  addressed  to  the  sound  discretion  of  the  t'ourt.  and  I« 
Supreme  Court  can  interfere  only  in  cases  of  plain  abnsc  of  such  discietion, 
Pttert  V.  Foa,  16  Cal.  357  ;  Drake  T.  Palmer,  2  Id.  181 ;  Walsoa  v.  McClag.  *  U, 
588;  ffantiagt  V.  Slfamrr  Uncle  Sam.  \0  Id.  S*\ ;  Banitay.  Vr/,i"(fsi'rfpi!.  IS  Id.  36. 

35.  Where  the  evidence  is  conflicting,  the  granting  or  icfusinj'  a  new  trial  rem 
in  Iho  discretion  of  Che  Court  below,  and  this  Court  will  not  interfere,  whether  the 
new  trial  bo  granted  or  refused.     Wrddle  v.  Siark.  10  Cal.  301. 

26.  Where,  on  trial  of  an  ejectment  a uic,  certain  evidGuce  olTcred  bv  defendant  mi 
rdected,  on  the  ground  that  the  averment  in  the  answer  (hat  tltc  on):inal  locslioi 
of  the  lot  in  diapule  was  according  to  "the  actual  plan,  then  used  and  rccogniiod, 
of  the  town  of  Saa  Francisco  or  Yerba  Buena,"  meant  the  ma])  of  Ihc  survey,  and 

is  respect,  but  subset] ucnllr  granted  him 
a  new  trial  for  that  purpose  :  Held,  that  the  Court  below  had  the  power  lo  ptanl 
the  new  (rial  of  this  cause ;  and  that  this  Court  will  not  interfere.  I,CMlradt  v. 
Barth,  17  Cal.  2S5. 

37.  The  Court  below  may  refuse  a  new  trial,  even  though  both  parties  ronseiil 
to  it.  Whore  a  case  has  been  once  fuUj  tried,  parties  have  not  an  arbitrBrr  di»- 
cretion  to  ttiUew  the  litigation.     P&ilan  v.  Ruiz,  15  Cat.  90. 

28.  Where,  in  a  chancery  cause,  certain  issues  of  foci  are  suhmittcd  to  and  de- 
termined by  a  jury,  the  granting  of  a  new  trial  is  entirely  discretionary  with  Iht 
Chancellor,  and  his  action  is  not  revisable.     Grog  r.  Eaton,  S  Cai.  448. 

29.  Where  the  motion  for  new  (rial,  though  made,  docs  not  ajipenr  to  liavc  been 
acted  on,  the  appellate  Court  will  not  consider  the  sufficiency  of  the  evidence  to 
sustain  the  verdict.    Jtfyers  v.  Cosey,  U  Cal.  543. 

30.  Now  trial  in  equity  oases.— The  Practice  Act  applies  as  well  to 

legal  OS  equitable  actions,  so  far  as  its  provisions  are  consistent  with  the  rights  mi 
remedies  odminislered  in  Courts  of  Equity.  And  the  only  way  in  which  the  nr- 
diet  of  a  jury  on  issues  submitted  can  he  reviewed,  is  by  motion  for  new  trial— 
except,  probably,  that  the  Court,  whether  sitting  in  cnuity  or  on  [he  trial  of  ■ 
common  law  action,  may,  of  its  own  motion,  set  aside  tlie  verdict  of  a  jorr  "hen 
clearly  and  palpably  against  the  evidence.     Dug"  v.  Fisher,  15  Cal.  375. 

81.  There  i a  no  aubstantial  diScrence  between  a  rehearing  in  an  equity  rait, 
which  opens  the  decree  and  places  the  case  before  the  Court  for  trial  anew,  and  i 
new  trial  in  a  case  at  law,  tried  and  decided  by  the  Court  RiddU  v.  liatei,  13 
Cftl.  295. 
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3S.  A  refiual  to  grant  a  new  trial  it  Dogronnd  of  error,  particnlarlj  in  an  equity 
caie,  where  there  may  have  been  no  necessttT  for  a  oew  trial ;  as  upon  appliealion 
to  the  Conrt  upon  the  pleadings  and  tactfi  before  it  the  proper  decree  might  have 
been  rendered,  notwithstanding  the  verdict ;  Or,  if  refnMd,  the  error  corrected  by 
appeal.     Phflan  v.  Ruiz,  15  Cal.  90. 

33.  TSevr  trial  in  cases  tried  by  a  referee. — The  proTjsioiu  of  the 
Practice  Act  relating  to  new  trials  are  general,  and  vest  in  Courts  the  aamc  power, 
in  cttea  tried  by  ■  referee,  as  in  cuea  tried  by  the  Court  itself,  or  by  a  jury. 
Cappt  y.  Bf'atoUira,  19  Cal.  607. 

34.  A  Court  lias  power  to  set  aside  the  report  of  a  referee,  and  grant  a  new  trial, 
on  the  ground  chat  the  evidence  before  the  leferee  wm  iiuufficient  to  justify  his 
deciiioQ.    Id. 

35.  After  the  rendition  of  jndgment  upon  a  report  of  referee,  the  Court  may 
award  a  new  trial,  and  set  aside  the  report  for  any  reason  that  would  be  eufficient 
to  set  aside  the  award  of  an  artiilralor,  and  for  no  other.  BeadUi/  v.  Reed,  a  Cal. 
323. 

36.  Krrors  in  the  report  of  a  reteree  must  be  taken  advantage  of  bj  written  ob- 
jections to  entering  judgment  on  it,  or  by  a  modon  £ar  a  new  trial.    Porter  v. 

"   rii/tg,  2  Cal,  72. 
7.  The   " 


Bariing 


The  Court 


iatnrb  the  award  of  an  arbitrator  or  report  of  a  referee, 
I  _!■  _i._., •  I c_ ..    — .j^j,  ^u  jljg  ^^  ^j.  jIjj 


,  showiuG 


;  that  the  reteroe 
Illusions  be  not  di>- 
ji  order  granting  a  new  trial  in 


mplainod  of,  whether  of  law  oi 
awKTd  or  report,      Tifion  t.  WdU,  3  Cal.  IBS. 

38.  If  there  be  no  exceptions  embodied  id  the 
ened  in  fact,  and  the  rule  of  law  by  which  be  arri' 
cloaed,  the  Court  cannot  disturb  the  report;  and  ai 
•ach  case  will  be  reversed.    Id. 

39.  A  report  of  a  referee,  like  the  verdict  of  a  jnrv,  is,  as  a  general  mle,  con- 
elnalTe  in  a  case  of  conflict  of  evidence.  {1  E.  D. 'Smith,  85  ;  3  Id.  9B  ;  4  Id. 
3ft5  ;  3  Cow.  168.)  It  is,  therefore,  like  such  verdict,  only  to  be  set  aside  when 
(be  finding  is  clearly  against  the  weight  of  evidence,  or  where,  opon  Che  trial,  some 
mle  of  evidence  or  pnnciple  of  law  has  been  violated.  (1  E.  D.  Smith,  85 ;  5 
Dner,  216) ;  Hoaghud  v.  Wright,  20  How  Pr.  70. 

*o.  County  Court  may  grant  new  trial.— The  appellate  power  of  the 
Supreme  Coort  over  the  County  Court  could  not  be  proper^  or  efficiently  exer- 
cised,  unless  the  power  to  grant  a  new  trial  existed  in  the  County  Conrt.  The 
Coanty  Court  certainly  has  power  to  grant  a  new  trial.  Didcemm  r.  Van  Barn, 
9C>1.  311. 

41 .  Equity  will  not  interfere,  if  new  trial  is  refoaed.— Where  a 
party  moves  for  a  new  trial  and  fails,  he  cannot,  on  the  same  facts,  go  into  equity 
and  enjoin  the  judgment  rendered.     QJlina  y.  Bader,  14  Cal.  336. 

43.  Effect  of  Stipulation  that  motion  for  new  trial  be  denied.— 
Where  the  parlies  in  the  Conrt  below  scipnlaced  Chat  a  motion  for  a.  new  trial 
ahotild  tw  denied,  they  cannot  question  in  this  Court  the  correctness  of  an  order 
denyiiig  snch  motion.     Bntherim  t.  Hart,  1 1  Cal.  405. 

43.  First  subdivision. — A  new  trial  will  be  ordered  where  there  is  such 
irr^nlarity  in  the  proceedings  that  the  ends  of  justice  will  be  better  subserved. 
SoHuoksoii  V.  fimon,  5  Cal.  SB. 

44.  Where  a  judgmenc  is  rendered  at  nine  x.  v.  upon  a  summons  citing  defend- 
ant to  BQSWer  at  10  a.  m.  :  Hiid,  chat  the  judgment  is  irregular,  and  a  new  trial 
will  be  ordered.    Parktr  v.  S/iephard,  I  Cal.  132. 

45.  A  verdict  of  a  jury  will  not  be  set  aside  on  the  sround  that  one  of  the  jorors 
"  kikew  and  was  aware  of  the  circumstances  connecteawith  the  affitir,"  the  subject 
mMter  of  the  suit,  when  no  objection  to  him  was  made  until  after  the  verdict  was 
leDdeml,  and  it  noc  appearing  that  he  had  formed  or  expressed  an  opinion  befbre 


Cal.  37. 

46.  As  to  D 
Cal.  77. 

47-   Where  a  jury  are  instrncced  to  bring  in  a  sealed  verdict,  and  they  relin, 
and,  «Acr  agreeing  upon  tba  Tsrdict,  seal  it  up  and  give  it  to  the  officer  in  cbai^ 


ir  was  in  any  way  biased  in  favor  of  the  plaintiff.    Lowrencs  v.  CoUitr,  1 
Thantpum  v.  Paige,  16 


a  mcompelent  juror. 


16 
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of  them — the  CleA  being  fttxent — wid  reqacat  him  to  give  it  to  the  Clerk,  which 
is  done;  and  tftcr  the  meeting  of  the  Court  the  followiiig  morniog,  the  verdict 
il  opened,  in  the  presence  of  the  Jaiy,  and  read  by  the  Clerk  without  cxceptioD : 
HrM,  tliat  this  ia  not  an  error  sniflcient  to  warrant  a  nev  trial.  The  poatesGion  by 
■uch  officer  left  the  verdict  as  mnch  in  the  poasesaion  of  tlie  Coort  luclf  m  if  it 
had  be«n  directly  delivered  (o  the  Clerk.    Paige  v.  ffXeal,  12  Cal.  483. 

48.  Under  any  circnmitancei,  the  withdrawal  of  a  juror  and  the  cootinnanM  of 
a  case  thereby  is  no  ground  for  rereraing  a  judgment  aubsequentiv  obtained.  Bai- 
tdict  V.  Cozxeiu,  4  Cal.  383, 

49.  After  a  jury  have  once  retired,  it  is  error  to  allow  them  to  come  into  Conrt 
and  receive  instructions  in  the  absence  of  the  parties  or  their  counsel.  Redaian  v. 
UuIboc.  S  Cal.  148. 

50.  Unlesa  t)ie  irroeularity  complained  of  in  the  formation  of  the  jurj  goe«  10 
the  merits  of  the  trial,  or  leads  Co  the  inference  of  improper  influence  upon  their 
conduf  1,  Ihcir  verdict  ahonld  not  be  disturbed.      Thrali  v,  Smil^,  9  Cal.  538. 

61.  Where  the  ftcle  show  that  the  actioD  of  the  Court  below  approached  nearly 
to  an  arbitrarv  exercise  of  ils  diacretion,  that  action  will  not  be  reviewed,  noleas 
.  there  has  been  a  motion  for  a  new  trial.     Pilol  Rock  Crttk  Canal  Co.  v,  Chapmm, 
11  Cal.  162. 

55.  QneationaofdiacreCioaof  the  Judge  below  cannot  be  reviewed  in  the  Supreme 
Conrt,  c:tcepC  in  cases  of  groas  abuse  to  the  injury  of  the  party.     Snilk  v.  BitlM, 

15  Cal.  36. 

53.  Lower  Courts  have  an  enlarged  diacretion  in  the  conduct  of  the  basiness  be- 

'   fore  them  ;  and  with  this  diacretion  the  appellate  Court  will  not  interfere,  nntcra  it 

afflrmativclv  appear  Chat  injustice  haa  been  done.     Bronffus  v.  Ndton,  16  Ca).  BO. 

M.  Two  defendants  tiled  a  joint  plea  of  the  Statute  of  Limitations,  and  the  plea 
being  held  bad  as  to  one  defendant,  the  Conrt,  on  Che  trial,  permitted  the  other  de- 
fendant to  tite  a  separate  plea  of  che  statute  :  H^,  that  Cbis  was  no  such  groM 
abuse  of  diacretion  as  to  enable  the  Supreme  Court  to  revise  it.  RabintOK  i. 
Smith,  14  Cal.  354. 

95.  The  allowance  of  an  amendment  to  pleadings  is  a  matter  of  discretion,  fin 
the  abuse  of  which  only  can  the  appellate  Court  interfere.     Gitlaa  v.  Hulchiiaom, 

16  Cal.  156. 

56.  The  allowance  to  file  an  answer  after  demnner  overruled  vests  in  the  dis- 
cretion of  Che  Conrt  below,  subject  to  review,  of  courae,  in  case  of  its  arbitrarj  or 
miraasonaWe  exercise.      Thornton  v.  Borland,  12  Cal.  439. 

57.  T lie  discretion  of  the  Probate  Court  in  certifying  an  issue  of  fact  joined 
therein  for  trial  to  the  Diatrict  Court,  is  subject  to  tevicw  by  the  Snpreme  Conrt ; 
and,  in  case  of  groas  abuae,  would  be  coirecled.     Keller  r.  FnuJdin,  4  Cal.  434. 

SB.  In  a  chancery  case,  it  ia  doubtful  whether  a  refusal  to  give  iualructions  to  the 
jury,  even  conceding  Ihem  to  be  coirect,  can  be  assigned  as  error.  liranp&  r. 
(Aevalier,  9  Cal.  360. 

59.  The  limits  to  be  net  to  the  scope  of  remarks  of  couusol  to  the  jury  are  in  the 
discretion  of  the  Jnd^e  wbo  presidea  at  the  trial;  and  a  vetdicl  will  not  be  dis- 
turbed by  the  general  term,  upon  exception  to  his  refusal  to  stop  counsel  in  a 
>qnestionab1c  line  of  remark,  unless  it  clearly  appears  that  the  advene  paily  waa 
actually  and  unjusCly  prejudiced  before  the  jury  oy  snch  remarks.  Fry  v,  Baaiea, 
i  Abb.'Pr.  R.  45. 

60.  A  judgment  entered  when  no  answer  is  put  in,  giving  the  plaintiff  relief 
which  was  not  specilically  asked  by  Che  complaint — e.g.,  a  judgment  in  foreclosure 
for  dcflriency,  where  the  complaint  merely  asked  for  a  sale — diould  be  vacated  on 
motion.     Simonxm  t.  BUx,  13  Abb.  Pr.  H.  331. 

61.  The  verdict  of  a  jury  will  not  be  set  aside  simply  because  the  Coiutable  in 
charge  has  sought  to  interfere  with  their  deliberations,  and  urged  them  Co  give  the 
verdict  which  cbey  finally  rendered.  (2  How.  Pr.  33;)  &J«r  v.  SinsiiM),  39 
Barb.  198. 

63.  A  party  who  means  Co  avail  himself  of  an  irregularity  in  the  progress  of  » 
cause,  must  make  his  objection  in  due  season,  and  before  Che  ocher  side  has  com- 
promised ilaelf  by  bis  silence  ;  and  a  person  upon  whom  the  law  has  cast  an  inter- 
esc  in  an  estate,  which  ia  the  subject  of  a  suit  in  the  Courts  for  a  sale  and  parlicioii, 
must  abstain  from  becoming  an  actor  in  the  proceedings,  if  he  designs  at  some 
future  lime  to  assert  hia  title  upon  the  ground  thai  be  was  not  made  a  party,  and 
therefi>re  noc  included  by  tbe  judgment  or  deci«e.  Begna  r.  Halma,  19  How.  Pr 
430. 
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63.  Second  SnbdiTiflion.—Wlienithoinrorg  agree  each  one  to  mark  down 
the  sum  he  thinks  proper  lo  find  *a  damajieB,  and  than  lo  divido  the  tolal  amoant 
of  thoe  Banu  by  uie  number  of  peraona  tomposing  the  jary,  whieli  result  should 
be  their  Terdirl.  a  Terdict  thus  formed  is  itregular,  and  will  be  set  aside.  Wilton 
V.  BerritauiH,  5  Cal.  44. 

64.  Bat  if  BQcb  means  be  adopted  merelr  to  UTive  at  a  proper  result,  for  the 
purpose  of  determining  what  the  verdict  shall  be,  without  any  beini;  bound  thereby, 
and  afterward  the  jury  agree  upon  such  sum  as  their  verdict,  the  Court  will  not 
disturb  it.    Id. 

65.  Su 
85.  Tl 

Caking  n^ 

shortest  speech  w 

Terdict.     TayUr  t.  Cali/amia  Stage  Co.,  6  Cal.  228. 

67.  Where  a  slip  from  a  newspaper  was  handed  by  a  Deputy  Sheriff  lo  tlie  jury, 
during  the  progress  of  the  trial,  containing  matters  relating  lo  the  trial,  but  not  in 
■ridenee,  and  was  perused  by  them,  and  the  Court  aubseqnently,  upon  discovery  of 
Ibe  faet,  iuBlrncted  the  jury  that  the  Blip  was  not  in  evidence,  and  that  it  ahould  be 
wholly  diitegarded  by  them,  and  it  appeared  tliat  the  perusal  could  not,  fnim  the 
character  of  the  matter  contained  in  the  slip,  have  prejudiced  the  losing  party : 
Bdd,  nut  to  be  a  ground  for  a  new  trial.     ThraU  v.  SmiUf,  9  Cal.  539. 

68.  Although  a  verdict  will  not  generally  be  set  aside  merely  because  the  jury 
have  been  approached,  if  it  clearly  appear  that  no  injostice  has  been  done,  and  the 
interference  did  not  affect  the  result,  yet  if  it  appears  thai  Ihey  have  been  ap- 
proached in  such  a  manner  as  might  have  influeni^  their  verdict,  it  should  be  set 
aside  without  reference  to  the  source  or  the  motive  of  the  iuterference.  Ntmnilh  v, 
Tht  Ciialm  firt  1«».  Co.,  8  Abb.  Pr.  H.  141. 

69.  During  the  trial  of  an  action  turning  upon  much  conflicting  teslimouy,  a 
juror  listened  to  the  staiementa  of  a  third  party,  attacking  the  credibility  of  the  de- 
fendant's witnesses  :  Held,  that  a  verdict  for  the  plaintiff  must  be  set  aside.     Id. 

70.  geparaliun  of  the  jury  is  not,  in  the  absence  of  any  appearance  of  prejudice 
'  ■   ■        '■  '  '  21;  3  Id.  a55, 

I.  &  A.  430 ;i 

71.  Third  BUbdiTision. — Sorpriseisnocof  itself  ground  for  a  new  trial  or 
a  reduction  of  damages.  To  authoriie  a  new  trial  or  reduction  of  damages,  the 
■urprise  alleged  must  be  such  that  ordinary  prudence  could  not  have  guarded 
against  il,  and  the  proceeding  which  creates  it  must  have  prevented  the  presentation 
of  the  ease  upon  its  marita.  With  the  allegation  of  surprise,  the  party  must  show 
Chat  he  has  been  injared  by  it.     Pailenon  v.  Ely,  19  Cal.  28. 

73.  Mer?  surprise  at  the  evidence  aiivcn  by  the  witnesses  of  the  defendant  is  not 
sufficient  ground  for  granting  the  plainlilt'  a  new  trial.  lie  should  submit  to  a 
uoDsnii,  ^d  not  cake  hts  chauces  for  a  verdict.  Live  Yanlte  Co.  v.  Oregon  Co.,  T 
Cal.  40. 

73.  A  new  trial  will  boI  be  granted  on  affidavit  by  a  witness  of  mistake  in  hit 
leatimanj  on  the  trial,  unless  there  be  a  clear  showing  of  mistake ;  and  further, 
that  it  was  injurious  to  the  party,  and  that  he  had  no  means  or  had  used  due  dili- 
gence to  counteract  the  mistake  or  to  correct  it.     Hoiet  v.  Briggi,  17  Cal.  385. 

74.  Where  a  alight  degree  of  prudence  would  guard  against  surprise,  it  is  not 
sufficient  ground  to  allege  for  a  new  trial.     Broola  v.  Lyon,  3  Cat.  113. 

75.  Snrprise  at  the  nuing  of  the  Court  on  the  trial,  aa  lo  the  admission  of  testi- 
mony, is  not  ground  for  a  new  trial,    Fulia-  v.  Uutchitigi,  10  Cal.  523. 

76.  Where  plaintiffs  were  permitted  to  prove  and  recover  on  a  title  otlicr  than 
the  one  so  set  up,  it  was  error  in  the  Court  below  to  refuse  a  new  trial,  the  motion 
for  which  was  based  on  affidavit  of  defendant  that  he  was  taken  by  surprise,  aris- 
ing oni  of  the  frame  of  the  pleadings,  and  that  he  could  have  rebutted  plaintiff's 
case  bat  for  this  91- — '—      * '"-        ■"  "  '   "' 


le  pleadings,  and  that  he  could  n 
Eagan  v.  IMantg,  16  Cal.  65. 


78.  Snipiise  at  the  testimony  of  a  n 


s  called  by  Che  adverse  party,  i 
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groaod  fbr  ■  new  trial,  it  not  appearing  Chat  the  party  agaiiut  whom  the  testimonf 
was  f;tven  liad  hcea  misled  by  previous  statements  of  the  witness  as  to  what  lie 
would  testify.      TagUir  v.  Cali/orma  Stagt  Co..  S  Cal.  228. 


T9.  Ptaioliff  herein  haviiic  i«aled  his  case  upon  proving  his  note,  and  defendant 
not  introducing  any  proof  of  his  discharge  in  insoirencT,  the  Court  below  initnicted 
the  jury  to  find  for  plaindJf,  and  afterwards  set  aside  the  verdict  and  granted  a  ni 


trial:  Btid,  that  this  Court  will  not  revise  the  discretion  of  the  Court  below  in 
gruniiDg  a  new  trial ;  that  defendant  might  well  have  been  taken  by  surprise,  and 
aupposed  it  unnecessary  to  introdaec  proof  of  his  discharge.  Smith  v.  Itichmond, 
15  Cal.  501. 

BO.  A  party  who  is  unprepared  for  trial  at  the  time  of  the  calling  of  the  case, 
should  moco  for  a  continuance,  and  if  he  fail  to  do  this,  he  waives  his  want  of 

S reparation,  aud  cannot  afterwards,  when  jodgmcnl  has  gone  agaiusC  him,  mova 
irancw  trial  on  this  ground.      Turner  v .  Morriion,  U  Cal.  21. 

SI.  It  is  not  sufficient  for  a  new  trial  Co  aver  that  the  party  thus  represented  was 
ignorant  at  t)ie  time  of  the  trial  of  the  facts.  He  must  show  that  he  could  not, 
with  Che  use  of  due  diligence,  unmixed  with  anv  negligence  on  his  part,  have  made 
himself  acquainted  willi  or  ascertained  the  existcnee  of  the  tacca.  WiUiamt  t. 
Ftic»,  II  Cal.  213. 

82.  The  mistake  of  coansel  as  to  the  competency  of  a  witness  is  no  ground  for. 
granting  a  new  trial.     Packer  v.  Heatan,  9  Cal.  &71. 

S3.  Where  one  party  to  an  action  is  misled  by  the  act  of  the  other,  justice  de- 
mands Ihal  a  new  irial  should  be  granted.     PiniJiam  v.  Mct'arkmd,  5  Cal.  137. 

84.  In  order  to  move  for  a  new  trial  upon  (be  ground  of  surprise,  it  must  be 
shown  n7t  onlyasarprise,  butono  that  ordinary  pmdence  could  not  guard  against; 
and  lo  show  that  lie  has  beeo  injured  by  it ;  to  show  Ihal  upon  a  new  hearing  b« 
can  make  out  aucli  a\itle  as  would  probably  be  not  only  a  legal  but  an  eqoilabla 
defense  of  llie  action.  And  he  must  also  show  what  the  title  is.  Patttrim  r.  Elm, 
19  Cal.  29. 

85.  If  a  mistake  of  law  by  a  party  can  ever  be  made  the  means  of  obtaining  a 
'-^-'  —  -'le  ground  of  surprise,  ic  certainly  cannot  wlien  it  was  eaused  by  the 

such  party.      P&ipU  T.  O'Brien,  4  Park.  Cr.  203. 

SG.  Fourth  snbdiTiaion.— On  a  motion  for  a  new  trial  on  tiie  ground  of 
newly  discovered  evidence,  cho  newly  discovered  evidence  should  bo  fully  seC  forth 
or  the  motion  must  be  overruled.     Perry  v.  Cdchran,  1  Cal.  180. 

S7.  An  application  for  a  new  trial,  on  tlie  ground  of  newly  discovered  evidence, 
must  show  ^rmatively  lliat  the  evidence  is  new,  material  and  not  cumulative; 
that  the  applicant  bas  used  due  diligence  in  preparing  his  case  for  trial ;  and  that 
the  new  evidence  was  discovered  after  the  trial,  and  will  he  important,  and  Cend  10 
prove  facta  which  were  not  distinctly  in  issue  on  the  trial,  or  even  then  known  or 
investigated  by  proof.  Bartlflt  v.  Hogdm,  3  Cal.  57  ;  Brooks  v.  Lyon,  Id.  1 U  ; 
Burrtit  v.  Oibien,  Id.  3B9  ;  £iue  Yankee  Co.  v.  Oregon  Co.,  7  Id.  42. 

88.  It  is  not  good  ground  tor  a  new  trial,  that  the  defendant  discovered  material 
testimony  at  too  late  a  period  to  produce  Clio  iamo  at  the  trial.  Ic  would,  however, 
be  good  ground  on  which  to  base  a  moeion  for  continuance.  Berru  t.  MttiUr,  7 
Cal.  41 B. 

B9.  In  cases  of  conflicting  testimonv,  newly  discovered  evidence,  merely  cumu- 
lative, is  no  ground  for  a  new  Criat.     Taylor  v.  Calijbmia  Stage  Co.,  6  Cal.  SES. 

90.  A  new  crial  on  the  ground  of  newly  discovered  evidence,  should  not  be 
granted  where  such  evidence  is  merely  cumulative,  and  is  that  of  n  witness  whose 
deposition  was  used  on  the  trial,  and  panicularly  where  the  verdict  shows  Chat  the 
jury  disbelieved  his  first  staccraent.     Gacen  v.  Dapman,  5  Col.  343. 

91 .  A  party  ought  not  to  rely  upon  his  own  single  unsupported  statement,  on  a 
motion  for  a  new  trial,  of  the  newly  discovered  evidence,  tut  should,  if  possible, 
procore  the  afHdsvits  of  the  penons  whose  testimony  he  deems  malerial,  so  that 
the  Court  may  be  satisfied  as  lo  wliat  facts  he  will  testify.  Rogrrt  v.  fliiiV,  1  C»L 
433.  If  the  affidavits  of  such  peraous  cannot  be  obtained  in  time,  additional  tinie 
should  be  applied  for.     Jenny  Lind  Co.  v.  BotLtrt,  II  Cal.  194. 

92.  Motions  for  new  trial,  on  the  ground  of  newly  discovered  evidence,  are  re- 
garded with  distroBt  and  disfevor,  and  the  strictest  showing  of  diligence  and  all 
oclier  facts  neceaaarj'  is  required.  This  is  especially  true  when  the  new  testimony 
is  to  imjwach  a  witness  on  the  trial,  or  is  merely  cumulative.    The  par^  miut 
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show  by  fail  own  affidavit  that  he  did  not  know  of  this  evidence,  and  could  not  by 
dnc  diligence  have  obtained  it;  (he  affldavil  of  a  wilne«a  ie  not  lafficient.  (In  tins 
ease  the  party  himeelf  wn»  presenl.)     Bakrr  v.  Joseph,  16  Oat.  180. 

93.  Wiiere  it  did  not  appear  that  the  defendant  had  made  any  cfllurta  to  liave  hii 
. ,  witnenei  sabptenaed  or  lo  procure  their  attendance,  until  the  morning  of  the  dav 

for  which  the  cause  was  set  down  for  trial,  and  on  which  it  actually  was  tried  :  Hdd, 
that  the  party  had  not  lued  proper  diligence ;  aod  that  the  decision  of  ihe  District 
Coatt,  refasiog  a  new  trial,  was  correct.     Rogeri  r.  Haie,  1  Cal.  iS9, 

94.  A  new  trial  will  not  be  granted,  on  tho  ground  of  newly  diBCOvercd  evidence, 
which  is  alleged  to  be  a  deed,  recorded  in  the  Coanty  Recorder's  office  a  year  be- 
fore the  trial,  and  the  record  of  a  judgment  in  the  same  Court  in  which  the  caosc 
was  tried.      Weinrr  r.  Louxry,  II   Cal.  104. 

95.  Where  the  report  of  a  referee  dlscloeed  some  hesitation  and  doubt  in  airiv- 
hig  at  the  coDclniione  of  fact,  and  after  the  report  had  been  made  up,  but  before  it 
was  filed,  the  defendant  applied  to  the  referee  for  leave  to  introduce  newly  discov- 
ered evidence,  which  was  refused,  fhim  a  donbt  as  lo  his  powcn — he  at  the  same 
time  intimating  Co  the  Court,  In  a  supplemental  report,  iKat  if  such  newly  discov- 
end  evidence  had  been  adduced  on  the  trial,  the  result  would  probably  liave  been 
diOennt :  ^efi',  under  the  circumstances,  it  waa  error  in  the  Coart  below  to  reftise 
ft  new  trial.     Hofi  v.  Saundtn,  4  Cal.  349. 

96.  The  nilea  governing  motions  for  new  trials,  on  the  ground  of  newly  discovered 
^   evidence,  should  be  stiictly  applied  where  the  parties  have  been  esammed  as  wit- 

MMes  on  the  trial,     imnj  v,  RaberU.  8  Abb.  Pr.  B.  310. 

97.  If  newly  discovered  evidence  relates  lo  any  fact  proved  Or  controverted, 
y  whether  bearing  upon  the  issoe  directly  or  collaterally,  it  is  cumulative,  and  not 
^  ground  of  new  trial.    Id. 

98.  It  is  only  when  a  party  was  wholly  tree  from  neKligocc  in  pteparing  for  the 
trial,  that  he  is  entitled  to  a  new  trial  on  the  ground  of  newly  discovered  evidence. 

a  account-books 

Fifth  sabdivisioil. — The  Court  will  set  aside  a  verdict,  where  the 
<.  ^  givan  are  unjustiGable.     McDaitidi  v.  Baca,  3  Cal.  326. 
101.  It  is  a  proper  exercise  of  power  in  a  Court  to  eranC  a  new  trial,  on  the 
SToand  of  excessive  damages,  where  the  verdict  is  grossly  inconsistent  In  its  rela- 
tion to  the  facts.    Potter  v.  SeaU,  5  Cal  410. 

103.  The  rules  by  which  Conrts  are  governed  in  setting  aside  the  verdicts  of 
jnriea,  on  the  ground  of  excessiveness  of  damages,  considered.  Payne  v.  Tht 
Pacific  M.  S.  S.  Co.,  I  Cal.  33. 

103.  In  an  affldavil  for  a  new  trial,  the  allegalions  of  (he  affiant,  that  "of  he  U 
infoTHted  lad  belitvti,  the  damages  assessed  were  excessive,  and  more  (ban  could  be 
lerovered  on  a  fair  trial  of  the  action,"  is  insufficient  as  a  statement  of  a  mentori- 
ODs  defense  upon  which  to  Justify  any  disturbance  of  the  verdict.  The  facts  should 
be  stated  fh>m  which  the  Coon  can  perceive  whether  the  damages  are  excessive, 
and  whether  on  another  trial  there  would  be  any  probability  of  a  verdict  for  a  less 
amonnt,  or  that  there  is  any  defbuse  to  the  claim.    Patterson  v.  Elg,  19  Cal.  38. 

104.  It  is  not  etror  in  the  Court  below  to  refuse  a  new  trial,  provided  the  suc- 
ccasaful  party  will  consent  to  a  reduction  of  his  judgment.  Chapin  v.  Bourne,  8 
Cal.  S94. 

105.  An  ejectment  case  tried  by  the  Court  found  that  plaintiff  was  entitled  to  tho 
possession  of  the  premises,  and  that  the  damages  were  $1,366,  and  gave  judgment 
accordingly.  It  appears  from  the  evidence  that  plaintitf  was  only  entitled  to  oae- 
haJf,  he  being  a  tenant  in  common  with  another  not  a  party  to  the  suit,  and,  on  a 
motioa  made  for  the  parpose,  the  Court  set  aside  the  judgment  and  ordered  a  new 
trial.  The  plaintiff  CO ocedes  that  the  judgment  should  have  been  for  one-half,  but 
ioaista  that  he  should  have  been  offered  to  remit  the  excess,  and  only  on  his  refusal 
10  grant  the  new  trial :  Held,  that  the  new  trial  was  properly  granted,  it  being 
disoetionary  with  the  Conn ;  if  the  judgment  had  been  that  plaintiff  was  entitled 
to  the  possession  of  one-half  of  the  premises  as  tenant  in  common  with  another, 
this  Conn  might  have  corrected  the  judgment  as  to  damages,  and  made  it  con- 
formable to  tl^  findings.  But  in  this  case  both  cotrespond.  Clarke  v.  Haber,  SO 
GO.  • 
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106.  Where  damages  arc  tajd  at  a  certain  sum  in  a  declaration,  the  jndgmeat 
will  be  reversed  if  the  jary  render  a  vcidict  for  a  icteuer  aum.  Palmer  v.  Reh 
nolds,  3  Cnl.  396.  But  the  exceaa  ma;  be  remitted  and  the  indicmeDt  Bland. 
Piercty.  fiyan.  14  Cal.  420. 

107.  The  plaintiff  recovered  jadgment  a^ost  the  defendant  for  tl.OOO,  that  bud 
being  the  aiDounl  of  damai^B  awarded  by  a  Jury  before  whom  the  cause  was  tried. 
On  motion  for  a  new  trial,  (he  Judge  of  First  Instance  ordered  that  the  judgment 
should  he  set  aside,  and  a  new  trial  granted,  unless  he  would  consent  to  remit  four 
hundred  dollars  of  the  Judgment  which  had  been  tendered  in  liie  favor.  Od  appeal 
from  this  order :  Unlit,  that  this  Courthad  Jurisdiction  of  the  appeal,  and  the  order 
was  reversed  and  act  aside.    PagiK  v.  The  Padjic  M.  S.  S.  Co.,  1  Cal.  33. 

108.  It  seems  that  a  verdict  for  S3,000.  in  B  suit  on  an  atlachmcat  bond,  where 
no  properly  has  been  levied  on  nnder  the  writ  of  attachment  except  real  estate,  in 
the  possessiou  of  wliich  the  debtor  has  not  been  distnrhcd,  will  be  deemed  escea- 
Bive  and  reversed  on  that  ground.     IIhoiJi  v.  Lent,  1  Cal.  410. 

109.  In  an  action  for  a  nialicious  prosecutioo,  wherein  an  attachment  was  issaed, 
the  jory  gave  SI  5,000,  and  where  no  miscouduct  waa  shown  on  the  part  of  the 
jury,  and  il  was  not  charged  ihat  the  verdict  was  given  under  the  inSnence  of  pas- 
sion or  prejudice,  the  Court  could  not  disturb  the  verdict,  unless  il  clearly  appear 
ttiat  injustice  has  been  done.     Weaver  v.  Page,  6  Cal.  es.*;. 

110.  The  Code  doea  not  permit  a  party  who  liaa  recovered  a  verdict  to  move  for 
a  new  trial  on  the  Jndge's  minutes,  on  the  ground  that  the  damages  awarded  him 
are  too  small.  It  authoriiBB  this  mode  of  reviewing  the  proceeding  at  the  trial 
only  in  three  cases :  upon  exceptions,  for  iuBuScient  evidence,  and  for  excessivt) 
damages.  By  insulBl^ie^t  evidence  is  intended  a  case  where  the  verdict  is  contrary 
to  the  evidence — not  where  the  jury  have  found  a  vcrdici  on  evidence.  A  verdict 
for  excessive  damages  is.  in  one  souse,  a  verdict  upon  insufficient  evidence,  but  it* 
enumeration  in  the  statnte  shows  that  it  was  not  supposed  to  fall,  necessarily  or 
property,  within  chat  class  of  cases.  A  verdict  upon  insufficient  evidence,  means 
a  verdict  for  a  party  upon  evidence  insufficient  to  establish  bis  right  to  recover,  and 
which,  therefore,  onght  not  lo  aland.    Moore  v.  Wood,  19  How.  Tr.  405. 

1 1 1  -  Sixth  BUbdiyision. — Where  the  verdict  of  the  jury  is  clearly  against 
the  evidence,  a  new  trial  will  he  awarded.     Sofl/ey  v.  Kaion.  8  Cal.  1 59. 

112.  Whore  there  are  several  separate  defenses,  each  of  which  is  sufficient  to 
defeat  the  action,  and  these  defenses  are  Hubmittod  to  the  Jury,  with  evidence  in 
support  of  each,  and  the  verdict  is  general  for  the  defendants,  it  cannot  be  set  aside, 
if  It  be  ri):ht  as  lo  any  one  issue,  through  wrong  as  to  all  the  otheia.  KiiU  v. 
Laird,  15  Cal.  161. 

1 13.  The  verdict  of  a  jury  should  not  be  disturbed,  and  a  new  trial  granted, 
when  rendered  upon  a  question  of  lact,  where  the  evidence  is  conflicting,  and  when 
no  rule  of  law  aijpeats  lo  have  been  violated.  Joiiaon  v.  Pendteton,  1  Cal.  133  ; 
Scanadl  v.  Strahl,  9  Id.  177  ;  WeddU  v.  Stark,  10  Id.  303  ;  Beiniw  v-  AtwUi,  18 
Id.  840 :  Ritter  v.  Slock.  12  Id.  402  ;  McGarTity  v.  Byinglon,  12  Id.  432 ;  ViJier 
T.  WAiter,  13  Id.  60 ;  Suoeaa  v.  Irwin,  IS  Id.  S04. 

1 14.  Unless  the  illegal  evidence  could  have  no  inSuence  upon  the  verdict,  tb« 
presumption  is  that  it  did  have  some  weight  with  the  jury,  and  a  new  trial  should 
be  ordered.    Saatillan  v.  Moki,  1  Cal.  93. 

115.  Where  the  law  declares  certain  facts  conclusive  evidence  of  fraud,  a  ver- 
dict against  such  coaclnsion  will  be  set  axide;  but  where  the  facts  are  declared 
merely  presumptive  evidence  of  fraud,  the  jury  may  find  against  such  presumption. 
BUIings  V.  Biltingi,  2  Cal.  1U7. 

1 16.  But  when  the  alleged  error  consists  in  (he  final  conclusion  of  law  or  fact 
drawn  from  the  icslimony,  and  the  evidence  is  certified  to  the  Court  by  the  referee, 
the  proper  course  is  to  move  to  sol  aside  the  report  and  for  a  new  trial.  Braagtr 
and  Oriard  v.  Chevalier,  9  Cal.  353. 

117.  Theappeilale  Court  will  decline  lo  review  I  he  facts  of  the  case,  unless  an 
assignment  of  errors  shows  thai  the  Court  below  refused  an  aoplicKtion  for  a  nev 
trial,  made  on  the  ground  that  the  verdict  i 

as  an  appeal  from  the  refusal  to  grant  a  U'.     

GrismJd  v.  Sharpe.  2  Id.  23 ;   Whitman  v.  Sutter,  3  Id.  1 

118.  On  a  question  of  fact,  the  plaintiff  testified  one  way,  and  the  defendant 
.   directl/  ihe  coutrary,  and  the  defendant  introduced  a  lener  cd'  the  plaintiff  in  evi~ 
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dence,  written  before  the  commencement  of  the  action,  flatlj  contradicting  his 
testimony :  Heldy  that  on  this  evidence  a  verdict  for  the  plaintiff  must  be  set  aside. 
The  jary  were  bound  to  disregard  plaintiff's  oath  when  thus  contradicted.  Boyd 
T.  CoU,  20  How.  Pr.  384. 

119.  Though  a  verdict  upon  conflicting  testimony  should  not  be  set  aside  for 
being  against  evidence,  unless  it  is  very  clearly  so,  yet  since,  in  such  cases,  very 
slight  considerations  may  influence  the  jury  to  accept  the  testimony  of  one  wit- 
ness in  preference  to  that  of  another,  the  aamission  of  irrelevant  evidence,  calcu- 
lated in  any  respect  to  prejudice  a  party,  is  ground  for  setting  aside  a  verdict 
Whiting  v.  Otis,  1  Bosw.  420. 

120.  Where,  on  the  trial  of  a  cause,  the  jury  are  instructed  in  respect  to  the  rule 
of  law  which  they  are  to  apply,  as  requestea  by  the  defendants,  and  a  verdict  passes 
against  them,  and  they  move  for  a  new  trial  on  the  nonnd  that  the  verdict  is  con- 
trary to  evidence,  the  defendants  have  a  right,  for  all  the  purposes  of  such  motion, 
to  insist  that  such  instruction  is  correct.  Ef  on  a  fair  application  of  the  charge,  the 
▼erdict  is  contrary  to  evidence,  it  will  be  set  aside  and  a  new  trial  granted.  In  such 
a  case,  it  is  erroneous  to  refuse  a  new  trial  on  the  ground  that  the  plaintiff  has 
some  equity,  disclosed  by  the  evidence,  which  entitles  him  to  retain  the  verdict, 
especially  when  the  pleading  neither  intimates  its  nature  or  existence,  nor  an  inten- 
tion to  assert  and  enforce  it.    Bunten  v.  Orient  Mat.  Ins.  Cb.,  4  Bosw.  254. 

121.  Seventh  subdivision. — ^For  error  of  law  excepted  to,  an  appeal  lies 
without  motion  for  new  trial.    Rice  v.  ChMkirie,  13  Cal.  55. 

122.  The  granting  a  nonsuit  on  the  facts  is  a  question  of  law,  and  if  the  proper 
exception  be  taken,  may  be  reviewed  on  appeal  without  motion  for  new  trial. 
Cravens  v.  Dwey,  13  Cal.  42 ;  Dar$t  v.  Rmk,  14  Id.  83. 

123.  A  verdict  obtained  upon  incompetent  evidence,  may  be  set  aside ;  but  this 
cmnnot  be  done  if  the  evidence  were  admitted  without  objection ;  nor  can  it  be  done 
apon  the  ground  that  efiect  was  given  to  the  evidence  by  the  jury,  even  if  objected 
to.     McCloud  V.  O'Neall,  16  Cal.  392. 

124.  On  motion  for  new  trial,  on  the  sole  ground  that  the  verdict  is  not  sus- 
tained by  the  evidence,  the  Court  below,  in  passing  on  the  motion,  cannot  disregard 
any  portion  of  the  evidence  before  the  jury.  The  question  as  to  the  competency 
<jf  the  evidence  cannot  be  raised  on  such  motion.    Id. 

125.  In  such  cases,  that  which  vitiates  the  verdict  is  the  error  of  the  Court  in 
admitting  the  evidence ;  and  if  the  party  seeking  to  set  aside  the  verdict  be  not  in 
position  to  take  advantage  of  this  error,  he  cannot  object  that  the  evidence  was 
improperly  admitted,     ui. 

126.  Where  improper  evidence  is  submitted  to  the  jury,  under  objection,  a  new 
trial  will  be  eranted  on  appeal,  unless  the  Court  can  see  that  such  evidence  could 
not  possibly  have  had  an  effect  upon  the  jury  prejudicial  to  the  appellant.  Innis 
T.  Steamer  Senator,  1  Cal.  462.  And  the  presumption  is  that  it  was  prejudicial. 
Id.  93. 

127.  In  a  suit  to  recover  goods  on  the  ground  of  fraud  in  the  vendee,  the  admis- 
sion of  evidence  that  he  was  insolvent  two  months  after  the  purchase  is  not  suffi- 
cient to  reverse  the  judgment,  unless  it  is  clearly  shown  that  the  evidence  was 
irrelevant,  and  injurious  to  the  party  objecting.     Voghill  v.  Boring,  15  Cal.  213. 

128.  Where  competent  evidence  was  given,  which  might  have  had  an  influence 
on  the  mind  of  the  jury  in  determining  whether  certain  premises  in  dispute  were 
included  within  that  portion  of  the  Mission  Dolores  which  was  claimed  to  be  confis- 
cated, or  that  portion  which  was  said  to  have  been  reserved  :  Heldy  that  a  new  trial 
should  be  granted  on  the  ground  of  the  admission  of  improper  testimony.  San- 
HUan  V.  Ifosex,  1  Cal.  92. 

129.  Whether  driving  piles  in  Front  street,  in  the  city  of  San  Francisco,  (the 
street  being  laid  out  over  the  waters  of  the  bay)  is  an  obstruction  to  the  free  use  of 
the  street  by  the  public,  is  a  question  of  fact  for  the  jury ;  and  when  that  question 
was  not  so  submitted,  a  new  trial  was  granted.  The  City  of  San  Francisco  v. 
Clark,  1  Cal.  386. 

130.  Although  the  Supreme  Court  may  be  satisfied  that  the  verdict  of  a  jury  is 
reasonable  in  amount,  a  new  trial  will  be  granted  where  an  erroneous  instruction 
has  been  given  bv  the  District  Judge,  which  may  liave  influenced  the  verdict. 
Yonge  v.  Pacific  di^ail  S.  S.  Co.,  I  Gal.  354. 

131.  The  whole  charge  of  a  District  Judge  to  the  jury  should  be  taken  together, 
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and  when  considered  in  this  waj,  if  it  appear  that  the  jury  could  not  have  been 
misled  by  it,  a  new  trial  will  not  be  granted,  although  some  of  the  instructions 
may  in  slight  respects  be  repugnant  to  each  other.  Carrington  v.  Pacific  Mail  S, 
S.  Co.,  1  Cal.  478. 

132.  Instructions  of  the  Court  to  the  jury  must  all  be  taken  together,  and  if, 
where  thus  viewed,  the  case  appears  to  have  been  fairly  presented  to  the  jury,  the 
verdict  will  not  be  disturbed.     Dwindle  v.  Henriguez,  1  Cal.  390. 

133.  An  erroneous  instruction  will  be  disregarded,  if  the  jury  came  to  the  proper 
understanding,  and  rendered  a  correct  judgment.     HcukeU  v.  if c Henry ^  4  Cal.  411. 

134.  Though  instructions  may  not  be  technically  correct,  yet  if  the  questions 
upon  which  tlie  case  turns  seem  to  have  been  fairly  put  to  the  jury,  and  the  ver- 
dict sustained  by  the  testimony,  the  Supreme  Court  will  not  interfere.  Smith  y. 
Harper,  5  Cal.  331. 

135.  The  Supreme  Court  will  not  disturb  the  instructions  of  the  District  Coart 
to  the  jury,  on  the  ground  there  was  no  evidence  upon  which  to  base  them,  when 
there  was  some  evidence,  although  it  may  have  been  slight.  Perlberg  v.  Gorham, 
10  Cal.  125. 

136.  In  considering  whether  a  single  proposition  contained  in  a  charge  is  erro- 
neous, it  is  to  be  construed  in  connection  with  the  context.  The  whole  charge,  or 
so  much  of  it  as  is  connected  with  and  tends  to  modify  or  explain  the  part  claimed 
to  be  objectionable,  is  to  be  considered  in  determining  whether  an  error  has  been 
committed.  Admitting  that  the  part  of  the  charge  excepted  to,  when  isolated 
from  the  context,  is  erroneous,  yet  a  new  trial  is  not  to  be  granted  for  that  cause, 
when  it  appears  that  the  jury  could  not  have  been  misled  thereby.  Speny  v.  Mii- 
ler,  16  N.  Y.  (2  E.  P.  Smith's)  R.  407. 

137.  It  is  not  ground  of  setting  aside  a  verdict  that  evidence  was  rejected  at  one 
stage  of  the  trial,  the  material  points  of  which  were  afterwards  admitted.  Morgan 
V.  Reid,  7  Abb.  Pr.  R.  215. 

138.  A  new  trial  will  be  ordered  on  the  ground  of  the  improper  exclusion  of  a 
witness,  although  it  does  not  appear  probable  that  his  testimony  could  affect  the 
result.    Brown  v.  Richardson,  20  N.  T.  (6  Smith)  472,  476. 

139.  It  seems  that  a  new  trial  will  not  be  granted  on  account  of  an  expression 
in  the  charge  which  could  not,  under  the  circumstances,  have  misled  the  jury.  (2 
C.  B.  [N.  S.]  740) ;  Johnson  v.  Hudson  R,  R.  Co.,  20  N.  Y.  (6  Smith)  65,  74. 

140.  In  an  action  on  an  indorsement  by  a  corporation  of  negotiable  paper,  the 

auestions  whether  the  indorsement  was  for  accommodation  of  a  third  party  or  for 
le  benefit  of  the  corporation,  and  if  an  accommodation  indorsement,  whether  the 
plaintiff  took  the  note  on  representations  of  the  officers  of  the  corporation  that  it 
was  otherwise,  are  questions  for  the  jury.  If  the  Judge  decides  these  points,  a 
new  trial  should  be  granted.  Bridgeport  City  Bank  v.  Empire  J^one  Dressing  Co., 
30  Barb.  421. 

141.  In  an  action  to  recover  damages,  under  the  statute,  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  the  defendant,  notwithstanding  the  statute 
makes  the  junr  the  judges  of  the  measure  of  damages,  it  is  the  duty  of  the  Court 
to  give  their  definite  instructions  as  to  what  may  or  may  not  properly  be  taken  into 
consideration  in  estimatin^^  the  pecuniary  loss ;  and  if  explicit  instructions  are  re- 
ftised,  when  asked  to  be  given,  or  erroneous  instructions  are  given,  it  is  cause  for 
a  new  trial.     Green  v.  Hudson  River  R.  R.  Co.,  32  Barb.  25. 

142.  On  the  trial  of  an  action  upon  a  written  contract,  questions  arose  as  to  its 
construction,  as  to  the  admissibility  of  evidence,  as  to  whether  the  acts  of  the  par- 
ties did  not  amount  to  an  abandonment  of  it,  and  as  to  the  rule  of  damages,  if  a 
recovery  were  allowed ;  and  a  motion  to  dismiss  the  complaint  was  made  and 
denied.  Exceptions  were  taken  upon  either  side  to  the  rulings  of  tlie  Court  upon 
these  points.  The  Court  directed  a  verdict  for  the  plaintiff  for  the  amount  claimed, 
subject  to  the  opinion  of  the  Court  at  general  term :  Held,  a  mis-trial ;  and  that  a 
new  trial  must  be  had.    Havemeyer  v.  Cunningham,  8  Abb.  Pr.  R.  1. 

143.  The  Court  may  impose  terms. — The  Court  may  impose  terms  upon 
granting  a  new  trial.    Battelle  v.  Conner,  6  Cal.  140. 

144.  Where  a  party  complies  with  the  terms  imposed,  and  avails  himself  of  the 
advantage  of  the  order,  he  cannot  afterward  question  its  correctness.    Id. 

145.  The  terms  of  new  trials  are  peculiarly  within  the  discretion  of  the  Courts 
with  the  exercise  of  which  the  appellate  Court  will  not  interfere,  except  on  a  clear 
showing  of  abuse  or  grossly  unreasonable  terms.    Rice  v.  Gashirie,  13  Cal.  &4. 
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U6.  The  Court  maj  reqnire  a  lemittftiir  of  a  portion  ofanexcegsiTe  judgment, 

or  gnot  a  motioa  for  a  new  trial.     Benedicl  v,  Coj/en,  4  Cal.  38S, 
UT.  When  a  new  trial  was  to  be  bad  on  payment  of  costs  :  Btld,  that  the  ac- 

cepture  of  costs  did  cot  waive  the  right  to  appeal  from  the  order  granting  a  new 

trill.    Tgtm  V.  WrlU,  1   Cal.  3TS. 
148,  II  is  not  error  in  the  Coart  Iwlow  to  refuse  a  new  trial,  provided  the  inc- 

ccnful  partr  wiQ  consent  to  a  rcdnction  of  his  jodgmenl.     Chopin  t.  Bonn*,  S 

Cal.»S. 

§  194.  When  application  f<yr  new  trial  to  be  made  upon  a^idavit 
ortttOemerU. 

When  the  application  ie  made  for  a  cause  mentioned  in  the  first, 

second,  third  and  fourth  subdivieionfi  of  the  laet  section,  it  shall  be 

made  upon  affidavit ;  for  any  other  cause,  it  shall  be  made  upon  a 

statement  prepared  as  provided  in  the  next  section. 

1.  Where  a  motion  for  a  new  trial  is  made  on  the  nxmnd  of  surprise,  the  tJB- 
dariis  on  which  ilia  motion  is  fonnded  shonld  set  forth  pBiticularlj  and  distinctly 
Ae  hns  which  the  party  expects  to  be  able  to  prove  by  his  witnesses  on  a  neir 
trill :  Hdd,  where  the  affldarits  did  not  set  forth  the  fhcts  to  which  the  partv  ex- 
pected his  witnesses  would  testify,  that  a  new  trial  was  properly  refused.  Sogtn 
T.  Bwt,  1  Cal.  439. 


m^ipeal.    Admu  y.  01^  o/ Oakland,  6  Cai.  513. 

§  195.  Notice  of  motion  for  new  trial;  whm  and  how  ttatementt 
''^or  affidamta  to  be  made  and  fled. 

Amendment,  Lavx  1866,  p.  845. 
Sicnoif  195.  TTie  party  intemSing  to  move  for  a  new  trial  shall 
(rive  notice  of  the  aarae  as  follows  :  When  the  action  has  been 
tried  by  a  jmy,  within  five  days  after  the  rendition  of  the  verdict ; 
«nd  wbeD  tried  by  a  Commiflsioner,  referee,  or  by  the  Court,  within 
ten  days  after  receiving  written  notice  of  the  filing  of  the  findings 
of  the  Commisaioner,  referee,  or  Court,  when  written  findings  at? 
filed  by  the  Court,  or  of  tbe  rendering  of  the  decision  of  the 
Court  when  no  findings  are  filed  ;  provided,  the  decision  be  refl- 
wred  in  open  Court,  and  if  rendured  at  vacation,  then  within  ten 
dajB  after  receiving  written  notice  of  tho  filing  thereof  ;  and  when 
•mendmente  are  filed  to  remedy  defects  in  the  findings,  within  t«D 
oayg  after  receiving  written  notice  of  the  fUing  of  such  amendraenta. 
The  notice  shall  designate  generally  the  gniunds  upon  which  Uie 
motion  wilt  be  made.  Within  five  days  after  giving  «uch  notice,  or 
withm  such  further  time,  not  exceeding  twenty  daya,  as  the  Court 
or  Judge  thereof  or  Court  Commissioner  may  by  order  grant,  the 
•Md  party  shall  prepare  and  file  "with  the  Clerk  the  affidavit  or 
Watement  required  by  the  last  section.  If  no  affidavit  w  statement 
be  fifed  within  five  days  after  the  notice,  or  within  such  further 
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116.  The  Conrt  mKj  require  a  remittitur  of  a  portion  af  &□  eiceaeiro  jod^ent, 
or  ^nnl  s  motion  for  a  new  trial.    Btntdicl  t.  Coym,  4  C&1.  382. 

147.  When  a  new  trial  was  to  be  tiad  od  payment  of  costs :  Hdd,  that  the  ac- 
Mpunre  of  coels  did  not  waire  the  right  to  appeal  from  the  order  granting  a  new 
trial.     Tjr™  V.  Wdli,  1   Cal.  37S. 

US.  Ii  ia  not  error  in  the  Court  below  to  [efuse  a  new  trial,  provided  the  snc- 
isssful  piirtT  will  consent  to  a  lednctiou  of  hia  judgment.  Chapin  v.  B011T714,  8 
Cal.  296. 

§  194.  When  applicatwnfor  new  trial  to  he  made  upon  affidavit 
or  ttatement. 

When  the  application  ia  made  for  a  cause  mentioned  in  the  first, 
second,  third  and  fourth  Bubdivisions  of  the  laat  section,  it  shall  be 
made  upon  affidavit ;  for  an;  otiier  cause,  it  shall  be  made  upon  a 
statement  prepared  as  provided  in  the  next  section. 


trial:  tf*W,whei«ll- ,_        _. 

perted  his  witnesaca  would  teatifj,  that  a  new  trial  was  properly  refused.  Sagert 
T.  Hiiif.  1  Cal.  439. 

3,  The  affidavits  of  the  wilnesaea  themselves  should  also,  if  practicable,  be  pro- 
I  cored,  setting  forth  the  facts,  within  their  knowledge,  to  which  thej  can  testify  in 
caw  a  new  tnol  should  he  granted.    Id. 

3.  A  notice  of  motion  for  new  trial,  unaeeompanied  bv  the  affldant  required  by 
Manite,  will  not  entitle  the  statement  of  the  grounds  of  themolioa  to  be  considered 
on  appeal.     Adami  1.  City  0/  OaUand,  8  C^.  513. 

§  195.  Notice  of  vwtionfor  new  trial;  when  and  haw  etatementa 
ty:OT  affidavits  to  he  made  and  fled. 

\f      [1861.J     The  part;  intending  to  move  for  a  new  trial  shall  ^ve 

L    notice  of  the  same,  as  follows :  When  the  action  has  been  tried  with 

'  I  a  JU17,  within  five  days  afber  the  rendition  of  the  verdict ;  and  when 

the  action  has  been  tried  bj  the  Court  or  a  referee,  within  ten  days 

''^  after  receiving  written  notice  of  the  filing  of  the  findings  of  the 

■   Judge,  or  the  report  of  the  referee ;  and  he  shall  withm  five  days 

aAer  ^ving  such  notice,  or  within  such  further  time,  not  exceeding 

twenty  days,  as  the  Court,  or  the  Judge  thereof,  may  by  order 

'   grant,  prepare  and  file  with  the  Clerk  the  affidavit  required  by  the 

*  last  section,  or  a  statement  of  the  grounds  upon  which  he  intends 
^  to  rely.     If  no  affidavit  or  statement  be  filed  within  five  days  after 

the  notice,  or  within  such  further  lime  as  the  parties  may  agree 
t  Qpon,  or  the  Court  or  Judge  thereof  may  by  order  grant,  the  right 
'\  to  move  for  a  new  trial  shall  be  deemed  waived.     The  grounds  of 

*  the  motion  shall  be  specifically  set  forth,  and  the  statement  shall 
'  contain  so  much  of  the  evidence,  or  reference  thereto,  as  may  be 

\ 
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neceBs&ry  to  expl^  them,  and  no  more ;  Buch  statement,  when  not 
agreed  to  hj  the  adverse  part^,  shall  be  settled  by  the  Judge  upon 
notice ;  *  when  agreed  to,  it  shall  be  accompanied  by  the  certificate 
of  tlie  partieB  or  their  attorneys,  that  the  same  has  been  agreed 
upon  and  is  correct ;  and  when  settled  bj  the  Judge,  the  same  ahall 
be  accompanied  with  his  certificate,  that  the  same  has  been  alloited 
by  bim  uid  is  correct ;  on  the  argument,  reference  may  aJao  be 
made  to  the  pleadings,  depoeitioDS  and  documentary  evidence  on 
file,  and  to  the  minutes  of  the  Court.  K  the  application  be  made 
upon  affidavits  filed,  the  adverse  party  may  use  counter  affidavits 
on  Gie  hearing ;  any  counter  affidavite  shall  be  filed  with  the  Clei^ 
one  day  at  least  previous  to  the  hearing ;  the  affidavits  and  counter 
affidavits,  or  the  statement  thus  used  in  connection  with  such  plead- 
ings, depositions  and  minutes  of  the  Court  as  are  read  or  referred 
to  on  the  hearing,  constitute,  without  further  statement,  the  papers 
to  be  used  on  appeal  &om  the  order  granting  or  refusing  the  new 
trial.  To  identify  the  affidavits,  it  shall  be  sufficient  for  the  Judge 
or  Clerk  to  indorse  them  at  the  time,  as  having  been  read  or  re- 
ferred to  on  the  hearing.  To  identify  any  depositions  or  minutes 
of  the  Court  read  or  referred  to  on  the  hearing,  it  shall  be  sufficient 
that  Qie  Judge  designate  them  in  his  certificate  as  having  been  thus 
read  or  referred  to. 

1-  Time  of  flling  notice- — A  motion  for  a  new  trial  mnit  be  nMule  within 
the  st«taloi7  time,  aoleai  there  be  circamilanccs  which  take  the  oue  oat  of  the 
general  rale.    -EliuM  v.  Otioniir,  1  Cal.  396 ;  Demitim  y.  Smith,  Id.  «3T. 

S.  Ab  iDJQnction  order  refltrains  the  acts  of  parties,  but  it  does  not  star  tba 
ninnine  of  lime,  aod  the  effect  of  it  cannot  be  to  postpone  the  glalaior}-  time  re- 
qntred  m  giving  notice  of  a  motion  for  a  new  trial,     EUiatt  t.  Otborne,  supra. 

3.  A  part;  failiog  to  give  notice  in  lime  of  his  intention  to  move  for  a  new  trial, 
or  to  file  hia  atatemenl  io  time,  wairee  bis  right  to  more  tbi  a  new  trial.  Camy  t. 
SUverthon,  9  Cal.  67. 

4.  Notice  of  motion  for  new  trial,  given  one  day  before  indgmeni  rendered,  and 
tiz  days  after  filing  the  report  of  the  referee,  is  ineflactual  for  any  purpose    "  -'— 


trial  terminated  with  the  filing  of  the  report,  the  notice  was  not  in  time ;  if  it 
coDtinned,  in  contemphitiDn  of  law,  until  the  entry  of  judgment,  the  notice  waa 
premature,  and  the  proceedings  oa  the  motion  are  void.     Malumiii  v.  Caprrloa,  15 


Cal.  1__ 

5.  On  the  rendition  of  a  special  verdict,  the  trial  is  tenoinaled,  and  nobce  of 
motion  for  new  trial  must  be  given  within  the  statutory  lime  thereafter,  or  the  pro 
ceedines  baaed  upon  such  ootire  will  be  disregarded.    AUtn  v.  Hill,  IC  Cal.  113. 

6.  On  motion  for  ■  new  trial,  the  filing  of  a  counter  statement  la  a  waiver  of  ob- 
jections to  want  of  notice  of  the  iuieutiou  to  move  fot  a  new  trial.  IVilUami  v. 
Grtgory,  9  Cal.  76. 

7.  A  stipulation  to  refer  the  whole  matter  is  a  waiverof  an;  objcclioo  that  the 


_,, .     ^mlDg  Conrta.-  (lb,  u  to  tlu  tliae  within  wUch  a  Jadge 

[D  uiil  Mttls  atatemsut*  on  moUona  Ibr  new  trlak. 
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8.  Notloe,  what  Is. — When  the  statute  speaka  of  notice  of  motion,  it  mean* 
wrinen  notice,  or  notice  in  open  Court  of  which  %  minate  is  made  bj  ^  Court 
Borland  t.  Thamton,  13  Cftl.  tAB. 

9.  Notioe,  efTeot  of,  as  a  ata;'.— A  motion  for  x  new  tri&I,  filed  within  the 
time  allowed  b?  law,  atays  tbe  opetntiou  of  the  judgment  and  preservea  all  rights, 
nntil  it  can  be  heard  and  detemuned,  and  is  not  aBected  bj  the  adjonnmient  itf  the 
Court  for  the  term.     Lurwy  t.  W^U,  Fargo  (;  Co.,  4  Cal.  105. 

1 0.  Pendency  of  a  motign  for  a  Dew  trial,  does  not  opeiatc  a 
in  injunction.     Ortvum  r.  Dixon,  9  Cal.  23. 


time.- 

■talement  required  bj  the  statute,  will  not  entitle  the  statement  of  (he  j^roandB  of 
the  motion  lo  be  considered  on  appeal.    Adams  r.  City  of  OaiJand,  8  Cal.  510. 

13.  Where  the  statement,  on  motion  for  a  new  trial  is  not  filed  within  the  time 
rancribed  by  law,  this  Conrt  will  onlj  look  to  the  judgment  roll.  Safferty  t. 
Browntt*.  11  Cal.  132. 

13.  An  order  for  a  new  trial  set  aaide,  where  the  dcfGndant  had  not  filed  a  state- 
ment sa  required  br  the  one  hundrtd  and  ninety-fifth  section  of  the  Practice  Act. 
HiU  1.  What,  3  Cal.  306. 

14.  Statement  may  be  received  upon  sooil  oanse  shown  after 
statutory  time  has  expired. — On  motion  for  new  trial  the  Court  below 
■honld  not,  nnleu  good  reason  be  shown,  receire  an  affidavit  made  aAer  the  time 
tar  filing  wRdaTita  or  statements  on  the  motion  has  elapsed.  Hoiee  v.  Briggt,  IT 
Cal.  38». 


15.  Statement,  what  should  contain.— 
the  evidence  may  he  simply  referred  io,  and  need  not  be  set  o 
itself.  It  is  not  so  in  a  statement  on  appeal,  in  which  the  evidence,  if  relied  upon, 
must  be  set  out.  Didciaim  r.  Vm  Horn,  9  Cal.  307.  A  statement  to  be  recorded 
on  appeal,  most  be  tntire.     Hatchinton  v.  Boun,  13  Cal.  SO. 

16.  A  rule  of  the  District  Court,  requiring  a  party  on  motion  for  new  trial  to 
prepare  and  snbmit  a  statement  of  the  evidence  at  the  trial,  does  not  apply  toissaM 
submitted  lo  a  jury  in  a  chancery  case.    PvrceU  v.  McKvne,  14  Cal.  330. 

IT.  The  finding  of  the  Conrt  need  not  be  embodied  in  the  statement  or  bill  of 
exceptions.    lUt^olds  v.  Barrii,  8  Cal.  618. 

18.  Where  no  grounds  or  reasons  are  stated,  on  motions  for  nonsuit  and  new 
trial,  and  no  exceptions  taken  to  iaslmctions  of  the  Court,  errors  cannot  be  as- 
signed.    Soloentot  V.  Bugln/,  13  Cal.  44. 

19.  A  fiu!iu«  to  file  a  statement,  setting  forth  the  grounds  upon  which  a  party 
intends  to  rely,  on  motion  for  a  new  trial,  operates  as  a  waiver  of  the  right  to  tM 
motion.      WingM  r.  Otnent,  9  Cal,  34T. 

20.  The  object  of  a  statement,  as  provided  by  onr  statute,  is  to  make  that  record 
which  before  was  not  record,  and  which  rests  only  in  the  recollection  of  the  Courts, 
or  counsel,  or  the  minntes  of  the  Clerk.    Johiaon  v.  SgiuttaJa,  fi  Cal.  149. 


II.  Statement  may  be  amended. — A  statement,  on  motion  for  a  new 
trial,  le^larly  settled  and  signed  by  the  Judge,  and  containing  all  the  grounds  of 
the  motion,  but  without  any  speciDcation  thereof,  may  be  amended  by  the  Judge, 
so  as  to  insert  a  specification  of  the  grounds  of  the  motion,  after  the  time  for  filing 
a  satement  has  passed.      Valentint  v.  Sleaart,  15  Cal,  387. 

as.   VaiaUine  v.  Slaoarl,  (15  Cal.  396)  that  the  Court  below  may  allow  an 
amendment  to  a  statement  on  a  motion  for  a  new  trial,  by  adding  the  grounds  of 
n  after  the  time  for  filing  a  statement  has  passed,  affirmed  by  Lovda  t. 
-   "8  Cal.  303. 
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to  bj  coaniel,  nor  Milled  bj  the  Jadg«  trjing  tb«  cam,  hai  not  gaAdenl  anlhnili- 
cation  to  conitituie  any  portion  of  the  record  wbicb  thia  Court  can  notice.  DojU 
T.  Seawail,  12  Cal.  435;  Paige  T.  O'Nfal,  IS  Id.  493. 

2b.  The  certificate  of  a  Judge  ii  a  sofflcient  authentication  of  a  itatemcnl ;  lal 
where  a  partj  doei  not  think  proper  to  file  amendmentB,  or  the  Judge  to  ronecl 
the  Btatement,  the  certificate  of  thai  &ct  by  the  Judge  is  tH  that  it  necessary.  Aat 
man  t.  Gidnac,  5  Cal.  14B. 

36.  If  the  statement  filed  in  anpport  of  amotion  for  a  new  trial  is  not  settled^ 
the  Judge,  it  cannot  be  therefore  inferred  that  it  was  agreed  to.  Such  itatemett 
mast  either  be  airreed  to,  or  it  most  be  settled  by  the  Judge,  and  one  of  these  tnn- 
ditions  must  bo  shown  liSnnatively.  In  the  absence  of  both,  such  Btstemeni  wiD 
b«  rejected.     Sinn  t.  Taist,  3  Cal.  89. 

27.  It  is  no  objection  that  the  sUtemeot  does  not  afBrmalively  show  that  dM 
lettlenient  was  upon  proper  notice,  or  in  the  presence  of  both  parties.  In  (be  ab- 
aence  of  evidence  to  the  contrary,  the  presumption  of  law  is  in  &Tor  of  lb«  ttfO- 
larity  of  all  official  acts.     Balterdn/  t.  Abbott,  9  Cal.  568. 

28.  Btatement,  authentioatioii  of.  may  be  wajved.— Where  ■  paitf 

appears  and  argnes  a  motion  for  a  new  trial,  lie  cannot  aflerwarlB  object  that  the 
■tatement  waa  not  agreed  to  by  him,  and  that  it  was  not  settled  by  the  Jndge. 
DicHjam  T.  Van  Hon,  9  Cal.  207. 

29.  When  it  appeuB  from  the  bill  of  exceptions,  signed  by  the  Judges,  that  llw 
motion  for  new  trial  was  heard  on  ttMcment,  counter  statement  and  affidaTiti,  it 
cannot  be  objected  that  the  siatement  waa  not  settled.  WStitaa  y.  Gregm,  > 
Cal.  76. 

30.  A  statement  on  motion  for  new  trial,  signed  by  the  Judge  and  appearing 
from  the  minates  of  the  Court,  to  have  been  oaed  on  the  bearing  of  the  motion,  a 
safflciently  authenticated.  The  statute  points  out  no  mode  of  antbenticalion,  and 
any  satistacton-  evidence  in  the  record,  in  some  legitimate  and  proper  form,  dot 
the  stalemeat  has  been  examined  and  approved  by  (he  Jndge,  is  sufficient  Kidi 
r.  Laird,  15  Cal.  161. 

3t .  The  Courts  should  look  at  the  substance  of  (he  contents  of  the  statemeDt, 
and  disregard  its  imperfections  in  fbrm.    Ringed  t.  Haven,  1  Cal.  113. 

32.  Evidenoe  on  hearing  of  motion  for  new  trial.— A  stipulation  k 
the  eOect  that  a  statement  may  "  be  used  on  the  motion  for  new  trial  in  this  caow, 
and  also  on  the  appeal  to  the  Supreme  Court,"  includes  an  app^  from  (he^df- 
ment,  as  well  as  an  appeal  upon  the  decision  for  the  motion  for  a  new  trial.  Salt- 
mgt  V.  Haihd,  13  Cal.  207. 

33.  A  deposition  of  one  of  the  defendants,  introduced  by  plaintiff  on  trial,  atj 
be  introduced  by  deAndants  in  a  new  trial.      Turner  t.  MclOianey,  S  Cal.  ST9. 

34.  Motion  for  new  trial  may  be  abandoned.— PUiotiff  reconwd 

judgment,  and  defendants  gave  notice  of  their  intention  to  move  for  a  new  tji^ 
and  filed  a  statement  of  the  gionnds.  Plaintiff  filed  a  cunnter  statement,  but  ttUf- 
wards,  at  a  meeting  of  the  psjties  before  the  Judge  at  ChambcTB  to  settle  the  state- 
ment, informed  the  Judge  aod  defendants  ti^at  the  statement  need  not  be  settled,  ss 
he  would  consent  (o  a  new  trial;  whenjupon,  defcndunn  save  notice  of  a  motion 
to  withdraw  their  motion  or  proceedings  for  new  trial.  Refused,  and  a  new  trial 
granted  :  Held,  that  the  Court  erred ;  that  the  defendauls  had  a  right  to  more  Of 
not  to  move  for  a  new  trial  upon  the  notice  given,  and  if  they  chose  t«  ahandoo 
their  proceedings,  whether  before  or  after  the  motion  for  new  trial  was  made,  tbey 
had  the  right  so  to  do.    Slogell  t.  Cole,  19  Cal.  602. 

35.  Hotion  to  strike  out  statement.— A  notice  of  a  motion  to  aniko  otit 
a  "  statement  on  morion  for  a  new  trial,"  most  specify  the  grounds  upon  which  ins 
motion  will  be  made,  and  wherein  the  statement  is  inanmcienl ;  and  where  tin 
notice  slated  that  the  motion  would  be  made  for  the  reason  that  the  statemeoi «» 
"  insufficient  and  not  a  lawfU  sbtement,"  the  motion  was  properly  overruled.  Id. 

§  196.  Motion  to  be  made  mdout  delay. 
The  appUcatiou  for  a  new  trial  shall  be  made  at  the  eaHiert 
period  practicable  aA«r  filing  the  affidavit  or  statement. 

Bee  Appendix,  Title  "  Conito,"  f  IS. 
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1.  The  District  Courts  cannot  ^rant  a  new  trial  or  interfere  in  any  way  with 
their  judgments  or  decrees,  in  any  material  part,  after  the  adjournment  of  the  term 
in  which  they  are  rendered.    Robb  v.  72o66,  6  Cal.  21. 

8.  Where  a  judgment  was  entered  in  May,  and  a  new  trial  granted  in  September 
following,  it  was  held,  that  after  the  expiration  of  a  term  of  the  District  Court,  no 
power  remains  in  it  to  set  aside  a  judgment  or  grant  a  new  trial.  Baldwin  v. 
Kramer,  2  Cal.  582. 

3.  The  fact  that  instructions  given  by  the  Court  are  lost  or  mislaid  before  a 
motion  for  new  trial  is  heard,  is  no  ground  to  suspend  the  hearing  of  the  motion  or 
for  a  new  trial.     Vuher  y.  Webster,  13  Cal.  58. 

4.  The  Judge  below  is  presumed  to  know  what  instructions  he  gave  the  jury, 
and  if  those  written  are  out  of  the  way,  he  may  resort  to  other  eridence  or  ms 
own  memory.     Id. 

5.  Pending  a  motion  for  new  trial,  taken  under  advisement  for  decision  in  vaca- 
tion by  consent  of  parties,  another  term  of  the  Court  intervenes,  when,  upon  some 
incidental  motion,  the  cause  was  continued  and  the  Court  adjourned  :  Held,  that 
condnoance  was  only  a  continuance  of  the  motion  for  new  trial,  and  did  not  affect 
the  power  of  the  Court  to  act  on  the  motion  at  its  convenience.  Hutchinaon  v. 
Botn,  13  Cal.  50. 

6.  A  party  cannot  appeal  from  an  order  overruling  a  motion  for  new  trial,  when 
he  fails  to  prosecute  his  motion  before  the  District  &uTt,  especiallv  when  the  case 
involved  complicated  facts,  and  was  not  tried  by  the  Judge  but  by  a  referee,  by 
whom  the  alleged  errors  were  committed.    Mahoney  v.  Wu8on,  15  Cal.  42. 

7.  A  failure  to  prosecute  a  motion  for  a  new  trial  when  it  comes  up  for  argument, 
operates  as  an  abandonment  of  the  motion,  and  the  order  made,  denying  the  mo- 
tion for  such  failure  to  appear,  is  not  the  subject  of  review  on  appeal.  Ftank  v. 
iMtOM  and  Green  v.  Docme,  15  Cal.  302. 


Sbc.  197. 

198. 

199. 
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202. 

203. 
204. 
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206. 
207. 

208. 


n. — The  manner  of  giving  and  entering  judgment. 

Judgment  to  he  entered  in  twenty-four  hourSy  etc. 
Case  may  he  hrought  hefore  the  Court  for  argument. 
When  counter  claim  established  exceeds  plaintiff^ % 

demand. 
In  replevin^  judgment  to  he  in  the  aUemativCj  and 

with  damages. 
Judgment  hook  to  he  kept  hy  the  Clerk. 
If  a  party  die  after  verdict^  judgment  may  he  entered^ 

but  not  to  he  a  lien. 
Judgment  roily  what  to  constitute. 
Judgment  lien^  when  it  hegins  and  when  it  expires. 
Dockety  how  kq>t,  and  what  to  contain. 
Docket  to  he  open  for  inspection  unthout  charge. 
Transcript  to  he  fled  in  any  county j  and  judgment 

to  hecome  a  lien  there. 
Satisfaction  of  a  judgment j  how  made. 
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§  197.  Judgment  to  be  entered  in  twenty/our  hovrt,  etc. 

When  trial  by  jury  has  been  had,  judgment  shall  be  entered  by 
the  Clerk,  in  conformity  to  the  verdict,  within  twen^-four  honn 
after  the  rendition  of  the  verdict,  nnless  the  Court  order  the  case 
to  be  reserved  for  argument,  or  further  conaideratjon,  or  grant  a 
Btftj  of  proceeding. 

1.  A  Coort  latij  Bt  any  lime  render  or  amend  a  judgment  nane  pro  tunc,  when 
the  record  discloses  that  it  U  jncorrectl;  ^ven  u  th«  judgment  of  the  Court,  thr- 
riun  T.  Dapman,  3  Cal.  25A. 

a.  A  judgment  cannot  be  impeached  collaterally  beoanse  entered  prcmatnrelj. 
The  remedy  is  bv  a  direct  proceeding  in  the  action.    Alda^a  t.  Brf,  9  Cal.  3Sl. 

3.  The  act  of  the  Clen  in  entering  the  judgment  is  a  mere  miaiaierial  act. 
McMilian  T.  PidanU,  13  Cal.  46B. 

4.  Upon  the  coming  in  of  a  Terdict,  in  a  trial  by  jury,  it  is  At  duty  of  lh» 
Clerk,  onleSB  a  difierent  direction  is  given  by  the  Court,  to  enter  a  judgment  in 
confbnnity  with  the  verdict.  Morruan  r.  New  York  fr  Nae  Hauat  n.  S.  Co.,  33 
Barb.  668. 

§  198.   Case  may  he  brought  b^ore  the  Court/or  argumeat. 

[1854.]  When  the  ease  ia  reserved  for  argument  or  further 
consideration,  as  mentioned  in  the  last  section,  it  may  be  bron^t 
by  either  party  before  the  Court  for  argument. 


Thontan,  12  Cat.  MB. 

§  199.  When  counter  claim  ettablished  exceeds  plaintiff's  de- 
mand. 

If  a  counter  claim,  established  at  the  trial,  exceed  tbe  pluntiff's 
demand,  so  estabUshed,  judgment  for  the  defendant  shall  be  ^ven  for 
the  excess ;  or  if  it  appear  that  the  defendant  is  entitled  to  any 
other  affirmative  relief,  judgment  shall  be  given  accordingly. 

M.  r.  Code,  ( 363. 

§  200.  In  replevin.  Judgment  to  be  in  the  tdtemativey  and  wiA 
damages. 

In  an  action  to  recover  the  poesesnon  of  personal  property,  judg- 
ment for  the  plaintiff  may  be  for  the  possession,  or  the  value  thereof 
in  case  a  dehvery  cannot  be  had,  and  damages  for  the  detention.  If 
the  property  have  been  delivered  to  the  plaintiff,  and  the  defendant 
clfum  a  return  thereof,  judgment  for  the  defendant  may  be  for  a 
return  of  the  property,  or  the  value  thereof  in  case  a  return  ctumot 
be  had,  and  damages  for  taking  and  withholding  the  same, 

N.  T.  Code,  i  377. 


§§  201-203] 

1.  InmuKtioni 

iti  deteniion,  the  judgment  mBT  W  for  more  tJiaii  the  Talae  aa  alleged  in  the  com- 
plaint, if  it  be  witfain  the  ad  damnum  of  the  writ.  The  value  of  the  properijr  is 
only  one  predimte  of  the  recovery.     CoghiU  v.  Boring,  15  Cal.  218. 

!.  The  nils  IB,  that  when  property  converled  has  a  fixed  Talne,  the  measure  of 
d&maf^  is  lluu  value  with  legal  interest  from  the  time  of  its  conversion ;  when  the 
Talne  is  fluctuating,  the  pliiinliff  may  recover  the  highest  value  at  the  time  of  ita 
conversion,  or  at  any  time  aTtcrwanls.  Doaglaa  v.  Cra/i,  9  Cal.  (63;  Dorta/  t. 
Umtoet,  14  Id.  559. 

3.  The  damages,  when  the  property  has  been  delivered,  is  the  legal  interest  on 
the  value  thereof  daring  the  detention.  Mdxrton  v.  Chatttrbm,  T  Cal,  S68 ;  Doug- 
Jou  V.  Omji.  9  Id.  aSS. 

4.  This  judgment  must  he  in  the  alternative,  or  the  bond  is  not  liable.  Cham- 
hen  T.  WattTM,  7  Cal.  390;  Nidarton  v.  ChaOertm,  7  Id.  568. 

5.  If  Che  jilaintiff  takes  the  property,  the  defendant  must  claim  its  return  in  his 
answer,  to  CDuble  the  Court  to  give  the  judgment  in  the  alternative  form.  Goald  v. 
Scaaneli,  13  Cal.  430. 

§  201.  Judgment  book  to  be  kept  by  the  Clerk. 

The  Clerk  shall  keep,  among  the  records  of  the  Court,  a  book 
for  the  entrj  of  judgments,  to  be  called  the  "  Judgment  Book,"  in 
which  each  judgment  ehall  be  entered,  and  shall  specify  clearly  the 
relief  granted,  or  other  detemunation  of  tiie  action. 
N.  r.  Code,  S  380. 

§  202,  If  a  party  die  ^ter  verdict,  Judgment  may  be  entered, 
but  not  to  be  a  lien. 

If  a  party  die  after  a  verdict  or  decision  upon  any  issue  of  &ct, 
and  before  judgment,  the  Court  may  nevertlieless  render  judgment 
thereon.  Such  judgment  shall  not  be  a  lien  on  the  real  property  of 
the  deceased  party,  but  shall  be  payable  in  the  course  of  adminis- 
bAtion  on  his  estate. 

§  203.  Judgment  roll,  what  to  constitute. 

[1862.]  Immediately  after  entering  the  judgment,  the  Clerk 
Hhall  attach  together  sni  file  the  following  papers,  which  shall  con- 
stitute the  judgment  roll : 

Ist.  In  case  the  complunt  be  not  answered  by  any  defendant, 
the  summons,  with  the  affidavit  or  proof  of  service,  and  the  com- 
plaint, with  a  memorandum  indorsed  upon  the  complaint,  that  the 
default  of  the  defendant  in  not  answering  was  entered,  and  a  copy 
of  the  judgment. 

2d.  In  all  other  cases,  the  sununons,  pleadings,  verdict  of  the 
jury  or  finding  of  the  Court,  and  all  bills  of  ezceptioD  taken  and 
filed  in  stud  action,  and  a  copy  of  the  judgment,  and  any  orders 
relatiag  to  a  change  of  the  parties. 

N.T.Code,»a8i- 
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1.  A  judgment  doee  not  depend  nnon  the  CleA  performing  his  dntj  in  making 
the  judgment  roll,  or  in  preserving  the  papers.  If  thefiicts  necessarj  topivejni- 
isdictioii  10  the  Conn  exist,  tbe  judgment  is  good.    Rick  t.  SlockdaU,  19  Cal.  S19. 

§  204.  Judgment  lien,  when  it  begint  and  when  it  expirei. 

Immediately -after  filing  a  judgment  roU,  the  Clerk  shall  mitke 
die  proper  entries  of  the  judgment,  under  appropiiate  heads,  b  tlie 
docket  kept  by  him ;  and  from  die  time  the  judgment  is  docketed, 
it  shall  become  a  lien  upon  all  the  real  property  of  the  Judgment 
debtor,  not  exempt  from  execution,  in  the  county,  ovkned  by  him  at 
the  time,  or  which  he  may  afterwards  acquire,  until  the  smd  lien 
expires.  The  lien  shall  continue  for  two  years,  unless  the  judgment 
be  previously  satisfied. 

I.  A  conveyance  made  withont  anthorily  will  not  aflfcct  the  lien  of  a  jiiJgmeiii. 
Staith  T.  Mone,  3  Cal.  534. 

3.  The  jndcment  debtor  cannot  get  op  errors  in  docketing  the  jud)nneni  ai 
destroying  its  lien,  when  the  property  has  been  sold  on  exeentioo  under  cite  judg- 
ment ;  if  the  properly  sold  is  his,  the  levy  operated  aa  a  lien ;  if  not.  lie  hu  do 
right  to  camptain.    Loai  v.  Adanta,  G  Cal.  3T7. 

3.  Lien  oannot  be  extended. — The  iBening  and  levy  of  an  excmtion  be- 
fbie  the  lien  of  the  jadgment  apon  nhicb  the  execnlioa  issued  expiirs.  will  not 
Operate  to  prolong  the  lieo  of  (he  judgment  beyond  the  time  limited  in  set-lioD  two 
hundred  and  four  of  the  Code,    liaact.  Saifi,  10  Cal.  7t. 

4.  It  required  express  words  of  the  statate  to  create  the  lien,  and  it  equally  re- 
quires express  words  to  continue  it  beyond  the  time  specified.     Id. 

5.  The  levy  and  sale  must  both  be  made  within  the  period  of  two  years  limited 

6.  An  appeal  from  a  judgment  suspends  the  lien,  which  is  merely  an  iiicideni ; 
and  the  statutory  limilation  of  the  lien  commences  to  mn  only  from  the  dale  of  the 
nmittitxir  from  the  appellate  Court.    Daeyi.  Latton,  6  Cal.  130. 

7.  If  an  nudertahing  on  appeal  to  the  Supreme  Court  be  insufficient  in  amoanl 
to  stay  proceedings,  the  lieu  of  the  jndgment  is  not  extended  l>y  the  appeal  bcvond 
two  years  from  the  time  of  its  docketing ;  and  this,  where  the  audertakiiig  was  ti- 
cepted  to,  there  being  no  effort  to  enforce  the  judgment  pending  the  ^pcsl.  Gr] 
V.  Da  Uprei,,  16  Cal.  194. 

8.  What  property  ia  aubjeot  to.— The  lien  of  a  judgment  is  puTClv  ibt 
creature  of  statute  ;  and  in  this  State,  the  statute  only  proTides  that  a  jud;^eot 
shall  become  a  lien  from  the  time  it  is  docketed  upon  tbe  property  of  the  jDrl^cal 
debtor,  "  not  exempt  from  execution,"  which  means  upon  property  not  suljert  to 
forced  sale.  Tbe  homestead  is  not  subject  to  such  sale,  either  on  execulion  or  any 
other  final  process  of  the  Court.     Acktey  t.  Chamberlain,  16  Cal.  ISI. 

9.  The  slatuloij  lien  of  a  judgment  upon  the  real  estate  of  the  judgment  debier 
attaches  only  upon  properly  in  which  sucli  debtor  has  a  vested  legal  inlcrtJt 
PfopU  v.lTicin,  U  Cal.  428. 

10.  A  judgment  recovered  against  the  hnsband  does  not  become  a  lien  on  tht 
homestead,  and  a  sale  of  the  homesleod  upon  an  execution  issued  on  such  jsdg- 
mentisToid.     .Acj!%  v.  CAam^wr^in,  16  Cal.  IBl. 

II.  Where,  in  a  foreclosnre  snit,  the  judgment  is  in  the  usual  form — asrertsinllg 
the  amount  due,  directing  a  sole  of  the  mortgaged  premises,  application  of  tbe  pn>- 
oeods  to  the  payment  of  the  debts,  providing  for  the  recovery  of  any  deficiency,  ini 
authorizing  execution  for  the  same — such  judgment  does  not  become  a  lien  on  the 
real  estate  of  the  debtor  Aram  the  time  it  is  docketed.  Chapin  v.  Brvder,  16  Cal. 
403. 

la.  Qitery .-  Whether  a  leasehold  estate  for  a  leim  of  years  is  property  in  locli 
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Knee  that  a  JDdemeDl  docketed  becomes  a  lien  ihereon.  UeDtrmoa  r.  Barke,  16 
C>l.  580. 

13.  In  lliii  Stale,  a  judgment  cannot  become  a  lien  upon  the  homestead.  It 
can  become  a  lien  onl;  npon  the  real  property  of  ibe  jndgtnent  debtor.  Bmcnum 
J.  Norton,  le  Cat.  213. 

li.  A  judgment  obtained  and  docketed  in  the  Superior  Court  of  the  city  of  Sas 
Francisro,  became  a  lien  upon  the  real  property  of  the  judgment  debtor,  not  ex- 
empt from  execution,  withm  the  county  of  San  Francieco.  Boirniiin  v.  Hoirima, 
IT  Cal.471. 

15.  Wliat  does,  or  does  not  release  a  lien.— Tiie  payment  by  a  judg- 
ment debtor  of  the  judgment,  after  a  Sheriff's  sale,  cxtinguishee  the  lien  ;  and  the 
lact  that  he  lakes  a  transfer  of  the  certiHcute  and  the  SheriS''s  deed,  instead  of  a 
certificate  of  redemption,  cannot  divest  the  lien  of  a  subseqaent  judgment.  SicCarlf 
V.  Christir.  13  Cal.  79. 

16.  Tlic  perfecting  an  appeal  does  not  release  the  lien  acquired  by  docketing  the 
Judgmenl.     /flw  v.  jtdanu,  6  Cal.  2TT. 

17.  The  Ai-t  of  April,  IS5G,  creating  San  Mateo  connty  ont  of  a  portion  of  the 
lerriiory  of  (he  county  of  Sua  Fiancisco,  did  not  destroy  or  afibct  judgment  IteDi 
then  exiilinf; ;  but  such  liens  continued  upon  the  laud  of  the  judgment  debtor,  not 

I  from  cxceulion,  until  the  expiration  of  the  stalalory  period,  v  '  ' 


S4' 


a  the  county  of  San  Mateo,  whore  the  laods  lie. 


§  205.  Docket  how  kept,  and  whai  to  contain. 

The  docket  mentioned  in  the  last  section  is  a  book  which  the 
Clerk  shall  keep  in  his  office,  with  each  page  divided  into  ei^t 
columns,  and  headed  as  follows :  judgment  debtors ;  judgment  cred- 
itors ;  judgment ;  time  of  entry ;  where  entered  in  judgment  book ; 
appeals,  when  taken ;  judgment  of  appellate  Court ;  satisfaction  of 
"judgment,  when  entered.  If  judgment  be  for  the  recovery  of 
money  or  damages,  the  amount  shall  be  stated  in  the  docket  under 
the  head  of  judgment ;  if  the  judgment  be  for  any  other  relief,  a 
memorandum  of  the  general  character  of  the  relief  granted  shall 
be  stated.  The  names  of  the  defendants  shall  be  entered  in  the 
docket  in  alphabetical  order. 

§  206.  Docket  to  be  open  for  inspection  without  charges. 

The  docket  kept  by  the  Clerk  shall  be  open  at  all  times  during 
office  hours,  for  the  inspection  of  the  public  without  charge  ;  and 
it  shall  be  the  duty  of  the  Clerk  to  airangc  the  several  dockets 
kept  by  him  in  such  a  manner  as  to  facilitate  tlieir  inspection. 

§  20.7.  Transcript  to  be  filed  in  any  county,  and  jwdffment  to 
become  a  lien  there. 

A  transcript  of  &e  original  docket,  certified  by  the  Clerk,  may 
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be  filed  with  the  Recorder  of  any  other  county ;  and  from  the  lame 
of  the  filing,  the  judgment  shall  become  a  lien  upon  all  the  real 
property  of  the  judgment  debtor,  not  exempt  from  execution,  in  such 
county,  owned  by  him  at  the  time,  or  which  he  may  afterwards 
acquire,  until  the  said  lien  expireB.  The  lien  shall  continue  for  two 
years,  unless  the  judgment  be  previously  satisfied. 
See  t  237.    N.  T.  Code,  t  383. 

1.  An  ii]>i>eBl  from  a  judgment  suspends  the  lien,  which  is  merelv  an  iacident: 

and  the  statatorr  limitation  of  the  lien  eommenccs  to  run  oulyfrom  tlic  dale  of  the 
TOitiltUar  Trom  the  appellate  Court.    IJevirg  v,  Lalsoti,  6  Cal.  130. 

3.  SecHop  two  hundred  aud  fortj-six  of  (he  Practice  Act  authorizes,  in  foreclot- 
ure  eiills,  a  personal  judgmeulafrainst  the  mortgagor  for  an^deficienrrwhirh,  icbeD 
doplipied,  liecomes  a  lien.  But  the  mere  conlinpent  proTisvon  for  execution  in  oK 
of  dcfic'iency,  etc.,  doca  not  amount  lo  a  peraonal  jndpmenf,  and  to  surh  provljioB 
no  eSect  caii  be  given  bb  a  lien,  until  the  Hmonnt  of  the  defit'iencv  has  1>ecn  asrrr 
tained  uid  fixed.  And  the  lien  does  not  commenee  to  mn  until  the  delicicncv  be 
ascertained,  and  an  execution  be  issued  Iherefbr.      CAo^in  r.  Broder,  IG  Cal.~4i0. 

§  208.  Satisfaction  of  a  judgment,  how  made. 

Satisfaction  of  a  judgment  may  be  entered  in  the  Clerk's  docket 
upon  an  execution  returned  satisfied,  or  upon  an  acknowledgment  of 
satisfaction  filed  with  the  Clerk,  made  in  the  manner  of  an  acknowl- 
edgment of  a  conveyance  of  real  property,  by  the  judgment 
creditor,  or  within  one  year  after  the  judgment,  by  the  attorney, 
unless  a  revocation  of  his  authority  be  previously  filed.  \Mienever 
a  judgment  shall  be  satisfied  in  fact,  otherwise  than  upon  an  exectt- 
tion,  it  shall  be  the  duty  of  the  party  or  attorney  to  give  such 
acknowledgment,  and  upon  motion  the  Court  may  compel  it,  or 
may  order  tbe  entry  of  satisfaction  to  be  made  without  it. 

I.  A  levy  under  execution  on  sufficient  property  lo  satiify  it  is  asatisfaclion  of 
the  judgment.     PeopU  t.  Chltholm,  S  Cal.  30. 

S.  Before  suit  brought,  the  ploinliffs  a^ireed  with  their  altomeTs,  that  if  the  latter 
brought  this  action  and  recovered,  they  should  have  Dne.lhird  of  the  judgment  and 
costs  as  compensation.  After  judgment  and  execution  issaed,  the  plainlifTit  com- 
promised wiin  the  defendant  for  less  than  the  amount  of  the  judgment,  and  entered 
satisfiu'liou  upon  the  record  ;  Ihid,  that  the  attorneys  had  no  lien  on  Ibi^  jurlgmenl, 
and  could  not  disturb  (ho  eatisfactton  entered  by  titc  plainlills.  Main/uSd  v.  Dor- 
land,  2  Cal.  507. 
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TITLE    VII, 

OP  THE   EXECUTION   OF  THE  JtDGMBNT  IN  CIVIL  ACTIONS. 
Chaptbb  I. — The  exeevtion. 

Sec.  209.    Within  what  time  an  execution  may  i»»ue. 

210.  Who  may  i»»u£  it;  its  form;  to  whom  directed;  and 

what  it  shall  require. 

211.  When  all  the  defendants  were  not  served  wiUi  sum- 

mons, what  to  direct. 

212.  Whem  made  retumahle. 

213.  Money  judgments  and  others,  how  mf<}rced. 

214.  Repealed. 

215.  When  execution  may  issue  against  the  property  of  a 

party  after  his  death. 

216.  Execution  may  be  issued  to  the  Sheriff  of  any  county  ; 

whenagainst  theproperty  of  the  defendant;  other- 
wise when  it  requires  the  delivery  of  real  and  per- 
sonal property. 

217.  What  shall  be  liable  to  be  seized  in  execution;  not  to 

be  affected  till  a  levy  is  made. 

218.  When  property  is  claimed  by  a  third  party  ;  how  the 

right  of  property  to  be  tried. 

219.  What  pn^erty  shall  be  exempt  from  exeerdion. 

220.  Writ,  how  executed. 

221.  Notice  of  sale  under  execution,  how  given. 

222.  Selling  without  notice,  what  penalty  attached. 

223.  Sales,  how  conducted;  neither  the  officer  conducting 

it  nor  his  d^uty  to  be  a  purchaser;  real  and  per- 
sonal property,  how  sold;  judgment  debtor  if 
present  may  direct  order  of  sale,  and  the  officer 
shall  follow  his  directions. 

224.  If  purchaser  refuses  to  pay  purchase  money,  what 


Court  or  Justice  may  proceed  in  a  summary  manner 
against  a  purchaser  refusing  to  pay ;  officer  may 
refuse  such  purchaser's  bid  qfter. 
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226.  These  two  sectiont  not  to  make  officer  liable  beyond  a 

certain  amo«n(. 

227.  Personal  property  capable  of  mamial  delivery,  how 

delivered  to  purchaser. 

228.  Personal  property  not  capable  of  manual  delivery, 

how  sold  and  delivered. 

229.  Real  property,  when  absolute  sale  or  not;  in  the  latter 

case,  what  the  certifcaie  mtist  contain. 

230.  Real  property  so  sold  by  whom  it  may  be  redeemed. 

231.  When  it  may  be  redeemed;  and  redemption  money. 

232.  When  judgment  debtor  or  other  redemptioner  may 

redeem. 

233.  In  cases  of  redemption,  to  whom  the  payments  art  to 

be  made. 

234.  WJtat  must  a  redemptioner  do,  in  order  to  redeem. 

235.  Until  the  expiration  of  redemption  time.  Court  may 

restrain  waste  on  the  property  ;  what  shall  be  con- 
sidered waste. 

236.  Rents  and  profits,  who  in  to  receive. 

237.  If  purchaser  of  real  property  be  evicted  for  irregu- 

larities in  the  sale,  what  shall  he  recover,  and  from 
whom.  When  judgment  to  be  revived.  Petition 
for  the  purpose,  how  and  by  whom  made. 

§  209.   Within  what  time  an  execution  may  issue. 

The  partf  in  whose  favor  judgment  is  given  may,  at  anj  tune 
within  five  years  after  the  entry  thereof,  issue  a  writ  of  executioD 
for  ite  enforcement,  as  prescribed  in  this  chapter. 

N.  Y.  Code,  4  !S3.    J.  P.     Sec  it  SI4,  601,  602. 

§  210.  Who  may  issue  the  execution,  its  form,  to  whom  directed 
and  what  it  shall  require. 

'Fhe  writ  of  executioQ  shall  be  issued  in  the  name  of  tJie  people, 
scaled  with  the  seal  of  the  Court,  and  subscribed  by  the  Clerk,  and 
shall  be  directed  to  the  Sheriff,  and  shall  intelligibly  refer  to  the 
judgment,  stating  the  Court,  the  county,  where  the  judgment  roll  i» 
filed,  the  names  of  the  parties,  the  judgment,  and  if  it  be  for  money, 
the  amount  thereof,  and  the  amount  actually  due  thereon,  and  shall 
reiiuire  the  Sheriff  substantially  as  follows : 


AmmdaenU  to  Sea.  210  and  211.— PaMed  April  21th,  1863. 
[Took  ellect  on  pHuage.] 
§  210.  The  writ  (rf  execution  shall  be  issued  in  the  name  of 
the  people,  seized  with  the  seal  of  the  Court,  and  subscribed  by 
the  Clerk,  and  Ediall  be  directed  to  the  Sheriff,  and  shail  intelligibly 
refer  to  the  judgment,  stating  the  Court;,  the  county  where  the 
jodgment  roll  is  filed,  and  if  it  be  fijr  mcmey,  the  amouot  thereof, 
wd  the  amount  actually  due  flwreon,  and  if  made  payable  m  a_^ 

Fourth — If  it  be  issued  on  a  judgment  made  payable  in  a  speci- 
fied kind  of  money  or  currency,  as  provided  in  section  two  hundred 
tf  this  act,  it  shall  also  reqnirc  the  Sheriff  to  satisfy  the  same  in 
the  kind  of  money  or  currency  in  which  said  judgment  is  made  pay- 
Me,  and  the  Sheriff  shall  refuse  paj-ment  in  any  other  kind  of 
money  or  currency ;  and  in  case  of  levy  and  sale  of  tlie  property 
of  the  judgment  debtor,  he  shall  refuse  payment  from  any  pur- 
chaser at  such  sate  in  any  other  kind  of  money  or  currency  than 
th»t  si)ecified  in  the  execution.  The  Sheriff  collecting  money  or 
tmrency  in  the  manner  required  by  this  act,  shall  pay  to  tlie 
pliundff,  or  party  entitled  to  recover  the  same,  the  same  kind  of 
money  nr  eurreucy  received  by  him,  and  in  cane  of  neglect  or 
refhsal  so  to  do,  he  shall  be  liable  on  his  official  bond  to  the  judg- 
ment creditor  in  three  times  the  amount  of  the  money  so  collected. 

Fifih — If  it  be  for  the  delivery  of  the  possession  of  real  or  per- 
Boml  property,  it  shall  require  the  Sheriff  to  deliver  the  possesaou 
of  the  same,  particularly  describing  it,  to  the  party  entitled  thereto, 
and  may,  at  the  same  time,  require  the  Sheriff  to  satisfy  any  costs, 
Jimagea,  rents,  or  profits,  recovered  by  the  same  judgment,  out  of 
the  peraonal  property  of  the  person  against  whom  it  was  rendered, 
md  the  value  of  the  property  for  wluch  the  judgment  was  rendered 
Co  be  specified  therein  if  a  deliveiy  thereof  cannot  be  had ;  and  if 
mflicient  personal  property  cannot  be  found,  then  out  of  the  real 
pmperty,  as  provided  in  the  first  subdivi^on  of  this  section. 

§  211.  When  a  writ  of  execution  is  issued  on  a  judgment 
i^covered  a^pinst  two  or  more  persons,  in  an  action  upon  a  joint 
coDtract,  in  which  action  all  the  defendants  were  not  served  with 
^luiuiiiHiB,  or  did  not  iqipear,  it  shall  direct  the  Sheriff  to  satisfy 
the  judgment  out  of  the  joint  property  of  all  the  defendants,  and 
the  individual  property  «ily  of  the  defendants  who  were  served  or 
*ho  appeared  in  the  action.  In  other  respects,  the  writ  shall  con- 
toin  the  directions  specified  in  subdivisiona  one  and  four  of  the  last 
Becdou. 
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Ist.  If  it  be  agiunst  the  proper^  of  the  judgment  debtor,  it  shall 
require  the  Sheriff  to  satisfy  the  judgment,  with  interest,  out  of  the 
personal  properly  of  such  debtor,  and  if  sufficient  personal  proper^ 
camiot  be  found,  then  out  of  hia  real  property ;  or  if  the  judgment 
be  a  lien  upon  real  property,  then  out  of  the  real  property  belong- 
ing to  him  on  the  day  wh^  the  judgment  was  docketed,  or  if  the 
execution  be  issued  to  a  county  other  than  the  one  in  which  the 
judgment  waa  recovered,  on  the  day  when  liie  transcript  of  the 
docket  was  filed  in  tiie  office  of  the  Recorder  of  such  county,  stat- 
ing such  day,  or  at  any  time  thereafter, 

2d.  If  it  be  against  real  or  personal  property,  in  the  hands  of  the 
personal  representatives,  heirs,  devisees,  legatees,  tenants  of  real 
property,  or  trustees,  it  shall  require  the  Sheriff  to  satisfy  the  judg- 
ment, with  interest,  out  of  such  property. 

3d.  If  it  be  against  the  person  of  the  judgment  debtor,  it  shall 
require  &e  Sheriff  to  arrest  such  debtor,  and  comniit  him  to  the 
jful  of  the  coun^,  until  he  pay  the  judgment,  with  intorest,  or  be 
discharged  accordmg  to  law. 

4th.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal 
property,  it  shall  require  the  Sheriff  to  deUver  the  possession  of  the 
same,  particularly  describing  it,  to  the  party  entitled  thereto,  and 
may  at  the  same  time  require  the  Sheriff  to  satisfy  any  costs,  dam- 
ages, rents  or  profits,  recovered  by  the  same  judgment,  out  of  the 
pergonal  property  of  the  party  agunst  whom  it  was  rendered,  and 
the  value  of  the  property  for  which  the  judgment  was  recovered  to 
be  specified  therein,  if  a  delivery  thereof  cannot  be  had ;  and  if 
sufficient  personal  property  x^annot  be  found,  then  out  of  real  prop- 
erty, as  provided  in  the  firat  subdivimon  of  ihia  section. 
N.  T.  Code,  S  289.    J.  P. 


§  211.  When  aU  the  d^endanU  were  not  terved  with  sumTnoyta, 
ttkat  to  direct. 

When  a  writ  of  execution  is  issued  on  a  judgment  recovered 
against  two  or  more  persons,  in  an  action  upon  a  joint  contract,  in 
which  action  all  the  defendants  were  not  served  with  summons,  or 
did  not  appear,  it  shall  direct  the  Sheriff  to  satisfy  the  judgment 
oat  of  the  joint  property  of  all  the  defendants,  and  the  individual 
property  only  of  the  defendants  who  were  served,  or  who  appeared 
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in  the  action.    !bi  other  respects,  the  writ  shall  contain  the  direc- 
tions specified  in  the  first  subdivision  of  the  last  section. 
J.  P. 

1.  Where  judgment  ia  taken  jointly  agunel  two  defendants,  il  niftket  no  diff^- 
ence,  bo  fnr  na  the;  &re  roncerned.  whether  the  Sheriff  SnI  levied  on  joint  propertj 


§  212.    When  made  returttoMe. 

The  execution  ma/  be  made  returnable  at  any  time,  not  less  than 
ten  nor  more  than  sbct;  days  afl^r  its  receipt  by  ihe  Sheiiff,  to  the 
Clerk  with  whom  the  judgment  roll  is  filed. 

See  N.  Y.  Code,  *  290.    J.  P.  1(8^ 

I .  The  time  in  which  a  Sherilf  makes  retarn  to  an  execution  does  not  aflect  tba    ' 
validity  of  the  execulion  or  of  a  rale  under  it.     Loa  t.  Adanu,  6  Cal.  2JT.  '     ^, 

5.  A  Sheriff  hae  no  right,  after  makin);  a  retara,  to  amend  »o  ai  lo  affect  righta  "Jnt^ 
whieh  have  alreadj  vested.     Nfiahatl -r.  ProBoil.  6  Cal.  B5.  '^••pi 

3.  A  SlierifT's  return  is  not  traversable,  and  a  Court  vill  not  permit  it  to  be  '^-^ 
attacked  col  lateral  I/,  even  if  the  ofGcer  is  shown  lo  have  been  gnikf  of  fraud  and  ^ 
collusion.     Egtryv.  Budianan.bCiH.SS.  ^  ] 

4.  Tlie  return  of  an  att&cbment  cannot  t>c  amended  lo  as  to  postpono  the  rights 
of  creditors  aliaching  subsequently,  but  before  ibe  correction.  Ntahail  i.  Provoai, 
e  Cal.  87  ;    Wfbiler  v,  Bamorth,  8  Id.  25. 

6.  The  n resumptions  are  in  favor  of  the  regularitj'  of  the  acts  of  the  officen- 
Rittfr  v.  Scannrll,  1 1  Cal.  S48. 


6.  Tlie  objection  that  an  execntioQ  iraa  improperly  returned  before  the  siitj 
days  had  expired  cannot  be  raised  collaterallj.  It  can  ooly  he  available  on  a 
direct  motion  to  set  aside  the  retnm  to  tlie  execution.  If  the  debtor  docs  not  make 
the  ohjcrtion  himself,  no  other  person  can  take  advantage  of  it.  Ti/ler  v.  Whlbiaf, 
12  Abh.  465. 

§  213.  Mojiey  judgmmtt  and  otken,  how  enforced. 

Where  a  judgment  requires  the  payment  of  money,  or  the  delijf-,;  ^'^^ 
ery  of  real  or  personal  property,  the  same  shall  be  enforced  in  thoa^.  am 
respects  by  execution.  Where  it  requires  the  performance  of  aii^  '  "^ 
other  act,  a  certified  copy  of  the  judgment  may  be  served  upon  the  gogu 
party  against  whom  it  is  given,  or  upon  the  person  or  t^cer  who  is?™**  ' 
required  thereby,  or  by  law,  to  obey  the  same,  aod  his  obedience  "* — ' 
thereto  enforced. 

See  K.  Y.  Code,  (  245.    J.  P. 

I .  Where  pnireBs  of  a  Conrt,  as  an  execution,  commanding  the  Sheriff  to  de- 
liver posseasion  of  a  chattel,  has  been  finally  and  completely  execnted.  the  power 
of  the  Sheriff  under  il,  and  the  anthoriiy  of  the  Court  to  enforce  it,  cease ;  and  a 
wroniE  doer,  afterwards  tmspassint;  upon  the  person  thus  put  in  possession,  cannot 
be  deemed  guilty  of  contempt  for  disobedience  to  the  process  of  the  Court. — ftr 
Bennett,  J.    lAirhig  v.  IMey,  I  Cal.  34. 

§  214.  ifcp«i&d.  'C(l'(nmiLr,,mJt  cf.  It^L"^ 

r/e^''2io'^BKr»njr  the  fP"  ^  *     -, 
lioWon,  or  bj  JodinlMiil  tat  tbil  purpsn  foanii 


Anienthneiil  to  Sea.  215.~Pmged  April  -itk.  18S4. 

[Took  eSbct  on  pa^ag?.] 

g  215.  Xotwithatanding  the  death  of  a  party  after  the  jm!:-- 
ment,  execution  thereon  may  be  issued,  in  case  of  the  death  of  the 
plamfff,  the  same  as  if  he  were  living,  upon  the  application  of  lus 
executor,  or  adratnistrator,  or  successor  in  interest,  i>y  the  Court 
in  which  the  jud-inont  was  rendered  or  exists.  And  in  ea«e  of  tlie 
decease  of  the  defendant,  if  the  judgment  ,be  for  the  recovery  of 
reaUrpers^-nal  property,  execution  may  W  issued  and  executed 
ajiiiiriai  u.e  property  i-ecovered  in  tiie  same  manner  and  with  me 
f-ame  effect  as  if  he  were  atili  living. 


debtor,  it  may  be  issued  to  tbe  Sheiiff  of  any  county  in  the  State. 
Where  it  requires  the  delivery  of  real  or  personal  property,  it  shall 
be  issned  to  the  Sheriff  of  the  county  where  the  property,  or  Bome 
part  thereof,  is  situated.  Executions  may  be  issued,  at  the  same 
time,  to  different  counties. 
J.  P. 

§  217.  What  skaXl  he  liable  to  he  seized  in  execution;  not  to  be 
affected  till  a  levy  is  made. 

[1862.]  All  goods,  chattels,  moneys  and  other  property,  both 
real  and  personal,  or  any  interest  therein  of  the  judgment  debtor, 
not  exempt  by  law,  and  aU  property  and  rights  of  property  seized 
and  held  under  attachment  in  the  action,  shall  be  hable  to  execu- 
tion. Shares  and  interests  in  any  corporation  or  company,  and 
debts  and  credits,  and  aU  other  property,  both  real  and  personal,  or 
»ny  interest  in  either  real  or  personal  property,  and  all  other  prop- 
erty not  capable  of  manual  delivery,  may  be  attached  on  execution 
in  like  manner  as  upon  writs  of  attachments.  Gold  dust  shall  be 
returned  by  the  officer  as  so  much  money  collected,  at  Its  current 
value,  without  expo^g  the  same  to  sale.  Until  a  levy,  property 
shall  not  be  affected  by  the  execution. 

J.  P.     See  ante,  ff  124,  125,  1S6,  127,  1S8  ;  also,  port,  f  £19. 

I.  Oenerally. — Fuller  purchased  some  yokes  of  oxen  of  Helm,  the  appel- 
ant, tot  SI  ,000,  p&id  two  buDdred  dollars  down,  and  t^ve  hi«  note,  with  C.  H 
inretjr,  for  the  balance ;  C.  aitfned  with  the  express  condition  that  title  to  the  oxeD 
wu  to  remain  in  Helm  till  thej  were  fally  paid  for— Fallcr  was  to  hnvc  the  abao- 
Inie  Dae  of  ibem.     The  oxen  were  placed  in  the  handa  of  a  brother  of  Helm,  who 
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was  in  the  emploj  of  Fuller  as  a  driTer,  with  the  intention  of  aecnring  the  title  in 
Helm.  The  defendant,  a  Constable,  levied  upon  and  sold  the  oxen  thus  situated, 
as  the  property  of  Fuller :  Held,  that  the  sale  by  Helm  to  Fuller  was  absolute ; 
and  that  Fuller  had  such  a  right  of  property  in  them  as  was  subject  to  execution. 
Hdm  V.  DumaSy  3  Cal.  454. 

2.  That  Helm  retained  no  eflfective  lien  upon  the  property.  There  was  no 
agreement  in  writing  to  that  effect ;  nor  did  Helm  as  mortgagee  retain  possession, 
but  it  was  under  the  control  and  direction  of  Fuller.  The  legal  consequences  of 
this  condition  of  things  cannot  be  evaded  by  showing  that  the  property  was  in  the 
possession  of  Fuller's  hired  8er>'ant  as  agent  or  trustee.    Id. 

8.  A  Sheriff  is  not  protected  in  the  sale  of  personal  property  by  the  verdict  of 
the  jury  on  a  trial  of  the  right  of  property,  under  the  provisions  of  section  two 
hundred  and  eighteen  of  the  Code.  The  proceedings  before  the  Sheriff,  in  such  a 
trial,  are  not  judicial.    Perkins  v.  Thomburpk,  10  Cal.  189. 

4.  In  a  suit  against  the  Sheriff,  for  not  levying  tlie  execution,  if  the  Sheriff 
prove  a  trial  by  juy  and  verdict  for  claimant,  the  plaintiff  must  show  that  he 
tendered  the  bond  of  indemnity  to  the  Sheriff  required  by  law.  Strong  v.  Patter- 
ton,  6  Cal.  156. 

5.  An  officer  taking  goods  under  civil  process  is  entitled  to  notice  of  the  claim 
of  a  third  party  to  the  goods  and  a  demand  for  them,  to  be  liable  for  damages. 
Taylor  v.  Seymour,  6  Cal.  512 ;  Daumiel  v.  Gorham,  Id.  43. 

6.  If  several  creditors  levy,  and  those  prior  fail  to  indemnify  the  Sheriff,  he 
should  relinquish  the  levy  of  such  and  proceed  only  for  the  benefit  of  those  who 
indemnify  and  incur  the  responsibility.    Davidson  v.  Dallas,  8  Cal.  227. 

7.  To  estop  a  party  from  claiming  goods  as  against  the  creditor  of  a  third  party, 
it  must  appear  that  he  stated  to  the  creditor  himself  that  he  had  sold  the  article  to 
the  third  party,  and  that  the  creditor  parted  with  some  right  or  advantage  on  the 
faith  of  the  information.     Goodale  v.  Scannell,  8  Cal.  27. 

8.  An  agreement  to  indemnify  a  Sheriff  for  seizing  property  under  execution  is 
valid,  if  the  parties  are  in  good  faith  seeking  to  enforce  a  legal  right.  Stark  v. 
Raney,  18  Cal.  622. 

10.  Where  the  goods  of  a  third  party  are  mixed  with  the  property  or  in  the  ap- 
parent possession  of  the  judgment  debtor,  the  Sheriff  is  not  liable  for  levving 
them  as  the  property  of  the  debtor,  unless  there  has  been  notice  and  demand  of  the 
goods  by  the  owner,  and  a  delay  or  refusal  to  deliver.  Daumiel  v.  Gorham,  6 
Cal.  43. 

10.  Where  no  such  notice  or  demand  was  proved,  it  was  error  to  charge  the 
Jury  "  that  the  Sheriff  was  a  trespasser,  and  that  they  were  to  find  the  value  of 
(he  goods."    Id. 

11.  In  an  action  against  a  Sheriff  to  recover  property  seized  under  process,  or  its 
value,  by  the  owner,  it  is  necessary  that  the  plamtifr  should  show  affirmatively 
notice  and  demand,  before  bringing  suit,  otherwise  he  cannot  recover  in  such  action. 
Killof  V.  Scannell,  12  Cal.  73. 

12.  Deflnitions  of  the  word  "  property,"  etc.— The  word  "  property  " 

includes  a  judgment.    Adams  v.  Hackett,  7  Cnl.  203.  ' 

13.  **  Property  **  is  the  exclusive  right  of  possessing,  enjoying  and  disposing  of 
a  thing ;  it  is  the  right  and  interest  which  a  man  has  in  lands  and  chattels  to  the 
exclusion  of  others ;  and  the  word  is  sufficiently  comprehensive  to  include  every 
species  of  estate,  real  and  personal.    McKeon  v.  Biabee,  9  Cal.  142. 

14.  The  term  "  property  in  lands  **  is  not  confined  to  title  in  fee,  but  is  suffi- 
ciently comprehensive  to  include  any  usufructuary  interest,  whether  it  be  a  lease- 
bold  or  mere  right  of  possession,     otate  of  Califimia  v.  Moore,  12  Cal.  56. 

15,  IflSuanoe  of  exeOUtion. — A  mcmdamus  will  not  lie  against  the  Clerk 
of  the  District  Court  to  compel  him  to  issue  execution.  Goodwin  v.  Glazer,  10 
Cal.  333  ;  Miller  v.  Sanderson,  Id.  490. 

16,  Whore  the  Clerk  of  the  District  Court  improperly  refuses  to  issue  execution 
on  a  judgment  rendered  in  the  Court  of  which  he  is  Clerk,  on  the  ground  that  the 
Judgment  has  been  attached  at  the  suit  of  another  party,  a  hill  of  equity  cannot  be 
sustained  to  release  the  attachment  and  compel  the  Clerk  to  issue  the  execution,  as 
the  injured  party  has  his  remedy  at  law,  by  an  action  on  the  official  bond  of  the 
Clerk,    MiUer  v.  Sanderson^  10  Cf^.  489, 
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17.  The  Clerk  below  can  issae  execution  for  these  damages  and  costs.  McMil- 
lan y.  Vischtr,  14  Cal.  232. 

18.  The  Clerk  of  the  Court  has  power  to  issue  a  venditioni  exponas  at  common 
law,  or  under  the  statute  "  to  regulate  proceedings  in  the  District  Courts/'  of 
1850,  page  twenty-four,  which  authorizes  the  Court  to  frame  new  writs  and  process, 
and  to  issue  such  executions  and  other  writs  as  may  be  necessary  to  carry  their 
judgments  into  full  force  and  effect.    Smith  y.  MoraCf  2  Cal.  524. 

19.  Where  a  case  is  remitted  from  the  Supreme  Court  to  a  District  Court,  the 
Clerk  of  the  latter  may  issue  an  execution  for  the  costs  accrued  thereon  without 
the  order  of  the  District  Court ;  nor  can  the  District  Court  prevent  the  immediate 
execution  of  the  judgment.     Citu  of  Marysville  v.  Buchanan^  3  Cal.  213. 

20.  Where  a  judgment  is  against  two,  one  only  of  whom  appeals,  and  the  ap- 
peal is  dismissed  with  twenty  per  cent,  damages,  the  damages  with  the  costs  do  not 
become  part  of  the  original  judgment,  and  the  redemptioner  is  not  bound  to  pay 
them  when  he  redeems  from  a  sale  under  the  judgment.  The  Court  below  can 
issue  execution  for  these  damages  and  costs.    McMillan  v.  Vischer,  14  Cal.  241. 

21.  An  execution  must  be  warranted  by  the  judgment.  If  it  exceeds  the  judg- 
ment, it  has  no  validity.    Davis  y.  Robinson,  10  Cal.  411. 

22.  An  order  of  Court  made,  staying  all  proceedings  against  a  petitioner  under 
the  Insolvent  Law  for  a  discharge  from  his  debts  pending  his  petition,  would  not 
prevent  the  issuance  of  an  execution  on  a  judgment  rendered  against  the  petitioner, 
and  a  sale  of  property  under  the  same,  within  the  time  limited  for  the  lien  of  said 
judgment.     Isaac  v.  Swift,  10  Cal.  71. 

23.  If,  as  contended  in  this  case,  a  judgment  by  default  be  void,  because  of  the 
ahwnce  of  the  seal  of  the  District  Court  to  the  summons  issued  in  the  action  in 
which  the  judgment  was  entered,  or  because  of  a  defect  in  the  certificate  of  the 
service  of  the  summons  and  copy  of  complaint,  or  because  of  irregularities  of  the 
Cierk  in  entering  the  judgment,  the  District  Court  can  quash  the  execution  issued 
on  such  judgment,  and  injunction  to  restrain  the  enforcement  thereof  does  not  lie. 
Logon  v.  Hillegass,  16  Cal.  200. 

24.  An  execution  issued  upon  a  judgment  of  the  District  Court,  rendered  in 
1850,  before  the  judgment  was  si^ed  by  the  District  Judge,  is  void,  and  a  sale 
onder  such  execution  passes  no  title  to  the  purchaser.  Wells,  Trustee,  v.  Stout,  9 
Cal.  479. 

25.  No  execution  can  issue  upon  a  judgment  rendered  against  a  county.  When 
a  judgment  is  rendered  against  a  county  it  is  the  duty  ot  the  Supervisors  to  apply 
such  funds  in  the  treasury  of  the  county  as  are  not  otherwise  appropriated  to  its 
payment,  or  if  there  are  no  funds,  and  they  possess  the  requisite  power  to  levy  a 
tax  for  that  purpose,  and  if  they  fail  or  refuse  to  apply  the  funds,  or  to  execute 
the  power,  resort  may  be  had  to  a  mandamus.  But  if  they  have  no  funds,  and  the 
power  to  levy  the  tax  has  not  been  delegated  to  them,  the  Legislature  must  be  in- 
voked for  a<lditional  authority.    Emeric  v.  Gil  man,  10  Cal.  404. 

26.  A  judgment  unreversed  and  not  suspended  may  be  enforced ;  but  when  re- 
versed, it  is  as  if  never  rendered,  and  money  collected  by  authority  of  it  may,  as 
a  general  rule,  be  recovered  back.    Raun  y. 'Reynolds,  18  Cal.  275. 

27.  Where  an  appellant  failed  to  perfect  his  appeal  bond  by  justification  of  his 
sureties,  it  was  error  for  the  Judge  of  the  Court  to  make  an  order  of  supersedeas 
staying  the  execution.    Mok.  HiTl  Canal  4r  M.  Co.  v.  Woodbury,  10  Cal.  188. 

28.  Where  an  execution  on  a  judgment  for  money  is  not  stayed  by  the  statutory 
undertaking  on  appeal,  a  sale  may  be  had  under  the  execution,  and  the  rights  of 
^rchasers  are  in  no  respect  afiected  by  the  subsequent  reversal  of  the  judgment. 
Farmer  v.  Rogers,  10  Cal.  335. 

29.  The  facts  upon  which  a  judgment  of  fraud  is  found  must  appear  affirma- 
tively in  a  judgment  in  order  to  authorize  an  arrest  on  final  process.  Matoon  v. 
Eder,  6  Cal.  60. 

30.  A  confession  of  judgment  to  a  bona  fide  creditor,  and  the  issuance  of  execu- 
tion and  making  a  levy  under  the  same  by  the  judgment  debtor  without  the  knowl- 
edge of  the  judgment  creditor,  done  with  the  knowledge  that  another  creditor  is 
about  to  attach,  and  for  the  purpose  of  defeating  his  attachment,  is  void  as  to  the 
attaching  creditor.    Ryan  v.  DaJi^,  6  Cal.  239. 

31.  An  execution  can  only  be  issued  upon  a  judgment  obtained  before  a  Justice 
of  the  Peace  within  five  years  after  the  entry  of  the  judgment.  Whit/s  v.  Clark, 
8  CaL  513. 
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lo  ground  for  eqnitilibi  ift- 

..  _.  .    . .      _    „_  _ t  be  corrected  by  the  Court  iaioing  the  writ. 

Gnijofy  V.  Ford,  14  C»l.  U3. 

33.  In  order  to  take  the  property  of  a  party  upon  execution,  he  moBt  be  conectlj 
described  by  the  jodgraeot  and  eieculion.  The  Sheriff  can  only  execute  tlie 
pnicesB  agamat  the  person  or  property  of  the  indiiidoal  named  therein.  It  ib  not 
enouich  that  the  riirht  man  ie  made  to  pay  the  debt.     Famkam  v.  Uiidrttli,  33  Barb. 

a::. 

34.  What  property  may  be  levied  on.— Plaintiff  was  walkins  along 
the  street  with  a  bag  of  gold  eoiu  in  hU  hand.  Two  of  dcfendanu,  a  Depot; 
Sheriff  anil  Couatable,  seized  him,  and  by  force  look  the  bag  of  coin  from  iiim. 
Plaintiff  sues  for  the  seizuro  and  conversion  of  the  coin.  Deftndanta  gave  in  cri- 
dence  tliroc  judgmenta  and  executions,  in  favor  of  three  of  tlieir  number,  and 
s^inst  Alfred  A.  Green,  brother  of  plaintiff,  and  offered  to  piove  that  the  W  of 
coin  was  the  property  of  Alfred,  and  was  seized  under  thew  executions  aJid  appQed 
to  their  satisfaction.  The  Court  excluded  the  proof:  Udd,  that  surli  cicliuioil 
was  erroneous;  that  plaintiff  couhl  cl^m  no  exemption  from  the  scizare  ofrcoil) 
held,  as  tliis  whs,  in  bis  hand,  as  he  might,  perhaps,  in  reference  to  inoiiey  npoo 
his  person.  The  coio  in  the  hand  was,  hlie  a  horse  held  by  tlie  bridle,  subject  to 
seizure  on  execution  against  its  owner.      Green  v.  Palmer,  15  Cal.  41 1. 

3i.  Where  A  had  a  large  quantity  of  flour  stored  in  the  wareliouM  of  B,  sad 
sold  a  portion  of  it  to  C,  and  gave  an  order  for  tho  Hour  sold  on  B,  who  accepted 
the  same  and  eave  C  in  exchange  a  receipt  for  the  same,  and  trausferreil  it  on  hit 
warehouse  books  to  the  account  of  C,  but  did  not  separate  any  speciHc  portion 
from  the  flour  of  A  as  the  property  of  B,  and  the  whole  was  subsequently  seiied 
in  au  action  against  A  :  Held,  timt  the  Sheriff  was  not  liable  to  C,  in  the  abseuce 
of  segregation  of  the  flour,  but  that  B  was  ealopped  by  bis  receipt  from  denying 
his  liability.     Adanu  v.  Gorhaia,  6  Cal.  G8. 

36.  Q/itry:  Whether  a  chote  in  action,  as  a  note  or  judgment  and  the  like,  calling 
for  a  deflaite  sam  without  condition,  is  the  suhject  of  levy  and  sale.  Crandali  v. 
a™,  13  Cal.  15. 

37.  And  if  so,  then  quenj;  Whether  such  levy  and  side  can  be  made  wilhont 
actual  posaession  of  the  chose  by  t)ie  oflicer  1     Id. 

38.  The  iutcresl  of  a  miner  io  his  mining  claim  is  property,  and  may  he  taken 
and  sold  under  execution.     McKam  v.  BiAre,  3  Cal.  137. 

39.  Fundfi  in  the  bauds  of  a  receiver,  in  a  suit  for  dissolDtion,  are  therefore  snb- 
iect  to  attachment  at  any  time  before  a  flaal  decree  of  dissolution  and  distributieD. 
Adanu  V.   Woodt  ^  HadceU,  T.  A.  Lynch,  Inlervtmr,  9  Cal.  S4. 

40.  Where  the  execution  debtor  owns  property  Jointly  with  another,  a  Sheriff, 
who  has  such  execution,  has  tlie  right  to  levy  on  such  propertv  and  lake  it  into 
possession,  for  the  purpose  of  subjecting  it  to  sale.    Waldmait  v.  flroder,  lu  Cal.  378. 

41.  The  iuterest  of  one  partner  in  the  partnership  cballels  ia  the  anbjcct  of  lery 
and  sale  hy  the  Sheriff,  on  an  execution  against  one  of  the  partners.  Jona  j. 
Thompson,  12  Cal.  191. 

42.  In  absence  of  any  evidence  that  the  wife  )ias  a  scparHle  estate,  chattels  pur- 
chased by  her,  on  her  personal  credit,  and  in  the  possession  of  her  husband,  are 
Uable  to  be  sold  on  execution  againt  him.  (Looril  v.  llobinson.  7  How.  Pr.  R. 
105};  Glann  v.  Yoangaxd,  37  Barb.  480;  aud  see  Boat  v.  Beaa,  16  How.  Pr. 
B.  93. 

43.  That  rolling  stock  of  a  railroad  company  is  personal  property,  anil  liable  i* 
such  on  execution.  Beardilfv  v.  Ontario  Bank,  31  Barb,  6IS  ;  (Sttoaa  v.  Buffiii' 
i-  y.  Y.  R.  R.  Co.,  Id.  590). 

44.  A  deed  of  bargain  and  sale  to  A,  in  the  usual  funn,  had  these  words  in  the 
habendum :  "  For  the  use  of  a  Chinese  church  or  place  of  religious  worship  and 
moral  instruction,  under  hii  direction  and  in  conformjly  of  the  rules  of  the  Ste 
Yup  Company : "  Held,  that  tho  legal  title  is  in  A,  aud  that  the  deed  does  not 
raise  any  use  or  trust  in  favor  of  the  grantor  or  of  tEie  See  Yup  Company;  tlisl 
the  company  has  no  equitable  title  or  interest  in  the  property  by  force  of  tbe  deed. 
Eldridge  v.  S«  Yap  d,.  17  Cal.  44, 

45.  The  fact  that  an  individual  creditor  obtains  judgment,  issues  execution,  and 
levies  on  firm  property,  gives  him  no  right  to  the  property  as  against  tinn  eitd- 
itors,  who  liave  nut  yet  obtained  judgment.    Id. 
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46.  Bat  the  Sheriff  can  only  seize  and  sell  the  interest  and  right  of  the  judgment 
partner  therein,  subject  to  the  prior  rights  and  liens  of  the  other  partners  and  the 
joint  creditors  therein.    Jones  y.  Thompson,  12  Cal.  191. 

47.  The  interest  of  one  partner  in  the  partnership  chattels  is  the  sabject  of  levy 
and  sale  bj  the  Sheriff  on  an  execution  against  one  of  the  partners.    Id. 

48.  Where  a  parent  executes  to  his  infant  son  a  conveyance  of  property  in  con- 
sideration of  services  performed,  it  must  be  considered  as  a  voluntary  conveyance 
without  legal  consideration,  as  be  is  not  legally  bound  to  pay  for  his  son's  services. 
Such  a  deed  is  therefore  void  against  the  creditors  of  the  parent,  if  made  when  his 
remaining  property  is  insufficient  to  pay  his  debts.  Stoariz,  Administrator ,  v.  Haz- 
leUy%  Cal.  118. 

49.  Real  estate  of  a  judgment  debtor  situated  in  the  county  where  the  judgment 
before  a  Justice  of  the  Peace  was  rendered  may  be  sold  on  execution  upon  the 
indgment,  whether  a  transcript  of  the  judgment  be  filed  in  the  office  of  the  €k>unty 
Recorder  for  such  county  or  not.    Bickenstaff  v.  Douh,  19  Cal.  109. 

50.  Property  includes  a  judgment.    Adams  v.  Hocketty  7  Cal.  203. 

51.  The  interest  of  one  partner  op  joint  owner  is  subject  to  levy,  and  the  officer 
ean  take  possession  of  the  whole.     Waldman  v.  Broder,  10  Cal.  879. 

52.  The  term  "  property  in  lands  "  is  not  confined  to  title  in  fee,  but  is  suffi- 
ciently comprehensive  to  include  any  usufructuary  interest,  whether  it  be  a  lease- 
hold or  mere  right  of  possession,     ^ate  of  California  v.  Moore,  12  Cal  56. 

53.  What  property  may  not  be  levied  on.— A  franchise  is  not  the 

subject  of  levy.     Tkomcu  v.  Armstrong,  7  Cal.  286. 

54.  The  private  property  of  an  inhabitant  of  a  county  is  not  liable  to  seizure 
and  sale  on  execution  for  the  satisfaction  of  a  judgment  recovered  against  the 

connty.    Emeric  v.  GUman,  10  Cal.  404. 

55.  If  the  Sheriff  levies  upon  the  property  of  a  person  not  a  party  to  the  exe- 
cution, he  is  responsible  in  an  action  at  law.    Markley  v.  Rwnd,  12  Cal.  275. 

56.  A,  being  indebted  to  B,  delivered  a  quantity  of  lumber  as  security  for  pay- 
ment of  the  debt,  with  the  understanding  that  B  should  proceed  and  sell  the  lum- 
ber, and  pay  his  debt  out  of  the  proceeds.  The  lumber  was  afterwards  levied 
upon  by  the  defendants  under  an  execution  in  their  favor  against  A,  as  his  prop- 
erty :  add,  that  the  lumber  was  not  subject  to  seizure  under  an  execution  against 
A,  without  payment  in  the  first  place  of  his  indebtedness  to  B.    Swanston  v.  Suih 

lette,  1  Cal.  123. 

57.  The  mere  fact  that  the  judgment  debtor — against  whom  execution  had 
issued — ^was  found  upon  the  mining  ground  of  plaintiff,  did  not  justify  the  Sheriff, 
who  had  the  execution,  in  going  on  the  ground  and  digging  up  me  soil,  and  taking 
tlw  gold  it  contained.    Roufe  v.  Bradley,  12  Cal.  226. 

58.  After  a  petition  and  schedule  in  insolvency  are  filed,  the  control  and  domin- 
ion of  the  insolvent's  property  are  transferred  to  the  Court.  And  a  creditor  can- 
not, after  such  filing—- certainly  not  after  the  order  staying  proceedings — seize  the 
property.  The  order  operates  by  its  own  force  from  its  date,  and  no  notice  need 
be  given  of  it  to  a  Sheriff  with  a  writ  against  the  insolvent.     TaffU  v.  Manlove, 

14  Cal.  47. 

59.  An  execution  levy  upon  a  county's  revenues,  in  the  hands  of  the  Treasurer, 

is  illegal  and  void.     Oilman  v.  Contra' Costa  County,  8  Cal.  52. 

60.  In  such  case,  no  ouster  is  necessary  to  maintain  an  action  of  trespass ;  any 
unlawfol  entry  is  sufficient.  An  officer,  when  he  puts  a  receiver  in  possession  of 
the  property  of  another,  against  whom  he  has  no  process,  or  asserts  through  himr 

self,  or  another,  an  unlawful  dominion  over  such  property,  is  a  trespasser.    Rows 
▼.  Bradley,  12  Cal.  226. 

61.  Contingent  and  complicated  contracts  cannot  be  levied  upon  and  sold  with- 
out being  in  die  possession  of  the  officer  at  the  sale,  to  be  exhibited  to  the  bystand- 
ers and  assigned  to  the  purchaser,  unless  a  full  and  accurate  description  of  the 
particular  interest  and  chose  in  action,  with  all  its  conditions  and  covenants,  and  a 
nill  explanation  of  the  facts  determining  the  value  of  the  chose,  be  given  by  the 

levy  ftnd  announced  at  the  sale.     Crandall  v.  Blen,  18  Cal.  15. 

62.  Query :  Whether  a  chose  in  action,  as  a  note  or  judgment,  and  the  like, 
calling  for  a  definite  sum  without  condition,  is  the  subject  of  lew  and  sale  ?    Id. 

63.  And  if  so,  then  query :  Whether  such  levy  and  sale  can  oe  made  without 
Mtaal  possession  of  the  chose  by  the  officer  1    la. 
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64.  A  ffeTTT  license,  E>eing  a  fhuichis«,  i»  not  tbe  mbject  of  lerj  And  wte  luidcr 
execution.      Thomiu  v.  Arnutroiig,  7  Cal.  286. 

65.  Tliinjta  in  aciion  are  anch  property  aa  nifty  be  leried  upon  on  cxecndon. 
Adami  t.  Hacketl,  T  Cftl.  IS7. 

66.  The  Sherilf  maj,  on  the  request  of  ihe  defendant  in  execnlion,  properij 
levy  on  nal  estate,  though  (here  be  personal  property  presetit  amplv  Hufficieotlo 
uttsfj  the  execution.    SmtlA  v.  RaudaU,  6  Cal.  4T. 

67.  A  Sheriff  cannot  levy  npon  money  iu  his  oim  hands  belonging  (o  thejodf- 
ment  dcblnr,  when  he  has  received  the  money  on  an  execution  in  favor  of  tlm 
debtor.     ClymtT  t.  WiUii,  3  Cal.  363, 

6B.  Property  in  the  custody  of  the  law  is  not  liable  to  seizure,  wilhont  an  order 
fn)m  the  Conrl  having  charge  thereof.     Covntg  of  Yuba  v.  Adamt,  7  Cal.  3S. 

69.  Wlicre  money  has  been  placed  on  general  deposit  in  a  hank,  and  neEOtiable 
certificftteB  of  deposit  have  been  issued  to  the  depositor  for  the  amount,  there  ii 
nothing  left  in  the  possession  of  the  banken  belonging  lo  the  depositor  upon  whidi 
an  attachment  issued  against  his  property  can  fasten.  The  bankers,  by  their  crt- 
tilicates,  become  liable,  not  to  refund  to  the  depositor  the  spccilic  money  deposited, 
bnt  to  pay  its  amount  to  the  holder  of  the  certifi  cates,  whoerer  be  may  be,  on  iheii 
presentation.    McMUlaa  v.  Rkhardi,  9  Cal.  36&. 

TO.  Real  estate  in  another  State  cannot  be  sold  on  execation  ;  and  all  proceed- 
ings under  such  sale,  or  intended  to  give  eflect  to  it,  are  void ;  or  if  regolar  on 
their  face,  will  be  set  aside.    Hunk  v.  St.  Join,  39  Barb.  ses. 

71.  Ii  socmB,  where  a  chattel  is  delivered  upon  a  bargain  for  the  purchase  thereof, 
ftnd  to  pay  a  slipnlated  price  therefor  at  a  future  day,  and  such  delivery  is  upon 
the  express  contract  that,  nntil  the  price  is  paid,  the  owner  parts  with)  and  tbe 
person  receiving  the  chattel  acquires,  no  title,  the  latter  takes  no  interest,  before 
payment,  the  vendor  may  recover  Ihe  property  or  maintain  an  action  for  its  value, 
eTen*  from  a  bona  fide  purchaser  at  a  Sheriff  s  sale,  on  an  execution  against  the 
party  to  whom  the  chattel  was  thus  delivered.  Piter  t.  Steamt,  1  Uil.  S4  ;  coid- 
pare  15  N.  Y.  409. 

T!.  Although  the  inteiesle  of  a  mortgagor  iu  chattels,  before  default,  may  be 
levied  on  and  sold  under  execution,  yet,  whore,  after  default  in  the  mortgage,  it  il 
foreclosed,  and  Ihe  property  passes  into  the  possession  of  the  mortgagee,  the  ofB' 
cer  becomes  a  trespasser,  if  be  sellt  the  properly  and  delivers  possession  to  a  third 
person,  and  is  liable  in  damages  to  the  mortgagee  therefor.  Gdhaar  t.  Ron.  1 
Hilt.  117. 

73.  How  levy  mufit  be  made. — A  levy  on  personal  ppopenj  c»pable  of 
manual  delivery  must  be  made  by  taking  the  property  in  custody.  If  it  is  allowed 
to  remain  in  the  hands  of  the  debtor,  the  levy  rannot  operate  so  as  to  defeat  sub- 
•equent  executions.    Datertre  v.  Driard,  7  Cal.  549. 

74.  A  levy  may  he  good  as  against  the  defendant  in  the  writ,  and  not  good  u 
to  third  pCTBons.  The  conduct  of  the  defendant  may  make  the  levy  good,  by  way 
of  waiver,  or  estoppel,  or  agreement.     Toffli  t.  Manioet,  14  Cal.  47. 

76.  As  to  third  poisons,  there  can  be  no  levy  when  the  officer  does  not  know  the 
BuMect  of  the  levy :  as  where  he  stands  at  the  door  of  a  store,  which  is  locked, 
and  keeps  others  out.  The  levy  dates  from  the  time  he  gets  into  the  store  and 
takes  possession.    Id. 

76.  The  voluntary  release  of  the  property  levied  on,  by  tbe  plaintiff  in  execo- 
tion,  could  not  revive  the  obligation  on  the  mortgage  given  to  secure  the  jadgmenl. 
Ptejit  V.  ChUholm,  8  CaL  29. 

r7.  When  execution  operates,  or  not,  so  a  lien.— Scri-ice  of  a 


copy  of  execution  and  notice  of  garnishment  upon  a  third  party 

liim  on  property  of  the  debtor  in  his  hands  capable  of  manual  delivery.    Johiaom 

Y.  6'orAain,  6  Cal.  195. 

78.  Under  our  statute,  an  execution  aSects  property  only  from  the  time  of  tbe 
levy.    Id. 

79.  A  levv  was  made  by  the  Sheriff  upon  property  sufficient  to  satisfy  the  exe- 
cution, and  he  was  in  possession  for  a  dav  and  a  half ;  but  he  aflerwards  aban- 
doned the  levy,  because  the  plaintiff  woal<]  not  indemnify  him,  leaving  the  prop- 
erty In  the  owner's  possession  :  Held,  no  SBtisfaction  of  the  debt,  and  a  suretv  was, 
consequently,  not  discharged.     Peck  r.  Tiffany,  S  Comst.  4S6  ;    Waddei  T.  Elmf- 
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dorf,  5  Den.  447 ;  PwpU  v.  Hopson,  1  Id.  574 ;  Radde  y.  Whitney,  4  E.  D.  Smith's 
C.  P.  R.  378. 

80.  Satisfaction  of  exeoution.~-A  Sheriff,  under  his  general  powers, 
cannot  take  anything  bat  legal  currency  in  satisfaction  of  an  execution ;  and  when 
he  takes  a  note,  indorses  it  on  the  execution,  and  returns  it  satisfied,  the  return  is 
not  conclusive,  and,  perhaps,  not  prima  facie  evidence  of  satisfaction,  unless  it 
shows  some  authority  for  receiving  the  note.    Mitchell  v.  Hacketty  14  Cal.  661. 

81.  A  levy  under  execution,  on  sufficient  property  to  satisfy  it,. is  a  satisfaction 
of  the  judgment.    People  v.  Chieholm,  8  Cal.  29. 

82.  SherifT,  his  powers  and  liabilities.— A  deputy  Sheriff,  who 

seizes  property  under  an  attachment,  is  not  authorized,  by  virtue'  of  his  office,  to 
bind  tne  Sheriff  by  contract  for  the  payment  of  a  keeper  to  take  charge  of  the 
property  so  attacheid.  Special  authority  for  this  purpose  must  be  shown.  Krum 
V.  King,  12  Cal.  412. 

83.  Damages. — The  rule  giving  vindictive  or  exemplary  damages  in  cases 
of  malicious  trespass,  applies  as  well  to  officers  of  the  law,  acting  under  color  of 
process,  as  to  private  persons.     Nightingale  v.  Scannell,  18  Cal.  315. 

84.  In  such  a  suit — ^the  property  seized  being  a  merchant's  stock  in  trade— evi- 
dence of  the  retail  value  of  the  goods  is  inadmissible  as  a  basis  for  damages.  The 
object  of  such  evidence  is  to  estimate  the  profits  plaintiff  might  have  made  by  a 
sue  of  the  goods ;  and  this  would  be  mere  conjecture.  The  value  of  the  goods 
was  what  it  would  cost  in  the  market  to  replace  tliem.    Id. 

85.  In  suit  against  a  Sheriff  and  the  plaintiff  in  a  judgment,  for  a  wrongful  seiz- 
ure of  property  on  an  execution  upon  such  judgment,  the  Sheriff,  who  acted  with- 
out improper  motives,  cannot  be  made  liable  in  vindictive  or  exemplary  damages 
on  account  of  the  malicious  motives  of  the  plaintiff  in  the  writ.  The  motives  of 
plaintiff  cannot  be  given  in  evidence  in  aggravation  of  damages  against  tlie  Sher- 
iff.   Id. 

86.  Attachment  in  suit  of  B.  4r  Co.  v.  V.,  Y.  4r  L.,  as  firm  of  V.  &  Co.,  under 
which  defendant,  as  Sheriff,  seized  plaintiff's  stock  in  trade,  claiming  that  L.  was 
partner  of  plaintiff:  Held,  that  in  action  by  plaintiff  against  Sheriff  for  damages, 
proof  of  injurv  to  plaintiff's  business  as  a  merchant  was  inadmissible  as  a  criterion 
of  damage.    Dexter  v.  PaugTi,  18  Cal.  372. 

87.  A  Sheriff  who  does  not  return  an  execution  is,  prima  facie,  liable  for  the 
debt;  but  may  mitigate  the  damages  by  showing  that  the  defendant  had  no  prop- 
ertv  on  which  the  judgment  could  be  levied.  Where  there  was  sufficient  proper^, 
and  he  has  not  made  the  money,  nor  returned  the  execution,  nor  shown  any  sum- 
cient  reason  why  he  has  not  done  so,  he  is  chargeable  with  the  debt.  1  Hill,  275  ; 
6  M.  550 ;  4  Sandf.  67  ;  3  Seld.  550 ;  Swezey  v.  Lott,  21  N.  Y.  (7  Smith)  481 . 

218.  WTien  property  is  claimed  by  a  third  party j  how  the  right 
of  property  to  be  tried. 

If  the  property  levied  on  be  claimed  by  a  third  person  as  his 
property,  the  Sheriff  shall  summon  from  his  county  six  persons, 
qualified  as  jurors,  between  the  parties,  to  try  the  validity  of  the 
ckum.  He  shall  also  give  notice  of  the  claim  and  of  the  time  of 
trial  to  the  plaintiff,  who  may  appear  and  contest  the  claim  before 
^^  jmy .  The  jury  and  the  witnesses  shall  be  sworn  by  the  Sheriff, 
and  if  their  verdict  be  in  favor  of  the  claimant,  the  Sheriff  may 
relinquish  the  levy,  unless  the  judgment  creditor  give  him  a  suffi- 
dent  indemnity  for  proceeding  thereon.  The  fees  of  the  jury,  the 
Sheriff,  and  the  witnesses,  shall  be  paid  by  the  clidmant,  if  the  ver- 
dict be  against  him ;  otherwise,  by  the  plaintiff.     On  the  trial,  the 
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defendant  and  the  claimant  may  be  examined  bj  die  pMi^  at 


J.  P. 

I-  Suits  by  olftimailtS.'^-P.,  iu  pouesaion  of  ft  Teasel,  appoints  a  muter. 

The  plaintiff,  who  acts  np  a  claim  to  the  vessel,  enlered  into  a  charter  panj  mii 
P.,  and  by  it  acknowledges  him  to  be  owner,  and  H,,  the  master  appointed  \ij  P., 
to  be  master  of  the  vessel.  After  the  charter  party,  the  declared  owner  of  the  Tes- 
sel  became  the  debtor  of  the  master,  who  Bturhed  the  vessel  for  his  debt.  Tkc 
plaintiff  brought  this  action  against  the  Sheriff  to  recover  the  vessel  andei  the 
attachment ;  Jitid,  that  where  one  permis  another  to  deal  with  his  propertv  si  if 
it  belonged  to  the  latter,  aad  by  deelaratione  permits  nlhen  to  be  misled,  such 
declarations  must  be  considered  as  addressed  to  every  one  in  partienlar  who  may 
give  credit  upon  the  strength  of  them,  and  the  party  making  those  mnst  be  con- 
cluded.    Hostter  V.  llayi,  3  Cal,  302. 

3.  An  officer  attaching  goods  under  civil  process  la  entitled  to  notice  of  llie 
claim  of  a  tbird  party  to  the  goods,  and  a  demand  for  them,  or  he  is  not  liable  is 
damages  to  such  party  for  such  seizure  and  detention.  Tavlor  v.  Sapaoia;  6  Ca^ 
912  ;  Daumid  y.  Gorham,  Id.  43. 

3.  The  owner  of  property  attached  or  levied  npon  as  the  property  of  another  is 
not  conclusively  estopped  from  showing  title  in  himself,  Ixx^use  he  has  given  an 
accoontable  receipt  for  its  delivery  to  the  officer,  although  the  receipt  admits  tlial 
the  property  is  attached  or  levied  upon  as  the  property  of  the  debtor,  if  he  makH 
known  to  the  officer  his  claim  at  or  before  the  time  the  receipt  is  given.  But  if  he 
&ilB  to  make  his  claim  known,  and  thus  influences  the  conduct  of  the  officer,  li«  is 
estopped  from  afterwards  asserting  it — provided  the  facts  and  circumslaDces  trial- 
ing  to  his  claim  were  then  known  to  him.     BUvtn  v.  freer,  10  Cal.  131. 

4.  In  a  suit  against  the  Sheriff  for  not  levying  the  execution,  if  the  Sheriff  pton 
a  trial  by  jury  and  verdict  for  claimant,  the  plaictiff  must  show  that  lie  rendered 
the  bond  of  mdemnity  to  the  Sheriff  reqnired  by  law.  Strong  v,  PaUertoK,  G  Csl. 
156. 

G.  If  several  creditors  levy,  and  those  prior  fail  to  indemnify  tbe  Sheriff,  bt 
should  relinquish  the  levy  of  such,  and  proceed  only  for  the  benefit  of  those  who 
indooinif)'  and  incur  the  responsibility.    Davidson  v.  Dallas,  S  Cal.  337. 

B.  A  Sheriff  is  not  protcctediu  the  aaleof  personal  property  by  the  verdiclofs 
jury  on  the  trial  of  the  right  of  property,  under  the  provisions  of  section  two  hun- 
dred and  eighteen  of  the  Code.  The  proceedings  before  a  Sheriff,  in  such  a  trial, 
are  not  judicial.     Ptrtini  v.  Thomlmrgh,  10  Cal.  189. 

7.  To  estop  s  party  from  claiming  goods  as  against  the  creditor  of  a  third  psity, 
it  must  appear  that  he  slated  to  the  creditor  himself  that  he  had  sold  the  article  to 
the  third  party,  and  that  the  creditor  parted  with  some  right  or  advantage  on  tbe 
faith  of  the  infonnation.      Goodale  v.  Scanntll,  8  Cal.  37. 

8.  An  agreement  to  indemnify  a  Sheriff  for  seizing  property  under  execution  is 
valid,  if  tlie  parties  are  in  good  faith  seeking  to  enforce  a  legal  right.  Slari  t. 
Scmeu,  18  Cal.  633. 

9.  Where  the  goods  of  a  third  party  are  mixed  with  the  property  or  in  the  ^ipsi* 
ent  possession  of  the  judgment  debtor,  the  Sheriff  is  not  liable  for  levying  on  itiem 
as  the  propcriy  of  Che  debtor,  unless  there  has  been  notice  and  demaii<i  of  the  goods 
by  the  owner,  and  a  delay  or  refusal  to  deliver.     Daumitl  v.  Oorham,  6  Cal.  43. 

10.  Where  no  such  notice  or  demand  was  proved,  it  was  error  to  chaive  the  jiT 
"that  the  Sheriff  was  a  trespasser,  and  that  lliey  were  to  find  die  value  of'^tlw 
goods.    Id. 

11.  la  aik  action  against  a  Sheriff  to  recover  property,  sciied  nnder  piocest,  or 
its  value,  by  the  owner,  it  is  necessary  that  the  plaintiff  should  show  amnnatiTely 
notice  and  demand  before  bringing  suit,  otherwise  he  cannot  recover  in  such  action. 
KiUin,  y.  Scanxdl,  i2  Cal.  73. 


§  219.   What  property  shall  be  exempt  from  « 
[1854, 1862-3     -^^  following  property  shall  be  exempt  frcun 
execution,  except  aa  herein  otherwise  specially  provided : 


f 


Amendment  to  Sec.  219. — Passed  April  ith,  1864. 

[Took  effect  on  passage.] 

§  219.  The  following  property  shall  be  exempt  from  execution, 
except  as  herein  otherwise  specially  provided : 

First — Chairs,  tables,  desks,  and  books,  to  the  value  of  one  hun- 
dred dollars,  belonging  to  the  judgment  debtor. 

Second — Necessary  household,  table,  and  kitchen  furniture  be- 
loDging  to  the  judgment  debtor,  including  stoves,  stovepipe,  and 
«fcove  furniture,  wearing  apparel,  beds,  bedding,  and  bedsteads,  and 
provisions  actually  provided  for  individual  or  family  use  sufficient 
for  one  month. 

Third — llie  farming  utensils  or  implements  of  husbandry  of 
the  judgment  debtor ;  also,  two  oxen,  or  two  horses,  or  two  mules, 
and  their  harness,  four  cows,  one  cart  or  wagon,  and  food  for  such 
oxen,  horses,  cows,  or  mules,  for  one  month  ;  also  all  seed  grain  or 
vegetables  actually  provided,  reserved,  or  on  hand  for  the  purpose 
of  planting  or  sowing  at  any  time  within  the  ensuing  six  months, 
not  exceeding  in  value  the  sum  of  two  hundred  dollars. 

Fourth — Tools  or  implements  of  a  mechanic  or  artisan  necessary 
to  carr\'  on  his  trade,  the  instruments  and  clicst  of  a  Surgeon, 
Physician,  Surveyor,  and  Dentist,  necessary  to  the  exercises  of  their 
profession,  with  their  scientific  and  j)rofes8ional  libraries ;  the  law 
libraries  of  Attorneys  and  Counselors,  and  the  libraries  of  Ministers 
of  the  Gospel. 

Fifth — ^The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value 
the  sum  of  five  hundred  dollars ;  also,  his  sluices,  pipes,  hose,  wind- 
law,  derrick,  cars,  pumps,  tools,  implements,  and  appliances  ncces- 
Baiy  for  carrying  on  any  kind  of  mining  operations,  not  exceeding 
in  value  the  aggregate  sum  of  five  hundred  dollars;  and  two 
horses,  mules,  or  oxen,  with  their  harness,  and  food  for  such  horses, 
mules,  or  oxen  for  one  month,  when  necessary  to  be  used  for  any 
whim,  windlass,  derrick,  car,  pump,  or  hoisting  gear. 

Sixth — ^Two  oxen,  two  horses,  or  two  mules,  and  their  harness, 
and  one  cart  or  wagon,  by  the  use  of  which  a  cartman,  huckster, 
pe<ldler,  teamster,  or  other  laborer  habitually  earns  his  living ;  and 
one  horse,  with  vehicle  and  haniess  or  other  e(iuipments,  used  by  a 
Physician,  or  Surgeon,  or  Minister  of  the  Gos[;el  in  making  his  pro- 
fessional visits,  with  food  for  such  oxen,  horses,  or  mules,  for  one 
month. 
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Ist.  Chairs,  tables,  desks  and  books,  to  the  value  of  one  hundred 
dollars,  belon^g  to  the  judgment  debtor. 

2d.  Necessary  household,  table  and  kitchen  furniture  belonging 
to  the  judgment  debtor,  including  stove,  stove-pipe  and  stove  furni- 
ture, wearing  apparel,  beds,  bedding  and  bedsteads,  and  provisions 
actaallj  provided  for  individual  or  family  use,  sufficient  for  one 
month. 

3d.  The  farming  utensils  or  implements  of  husbandry  of  the 
judgment  debtor ;  also  two  oxen,  or  two  horses,  or  two  mules,  and 
then-  harness,  two  cows,  one  cart  or  wagon,  and  food  for  such  oxen, 
horses,  cows  or  mules  for  one  month ;  also  ail  seed,  grain  or  vege- 
tables actually  provided,  reserved  or  on  hand  for  the  purpose  of 
planting  or  souring  at  any  time  within  the  ensuing  six  months,  not 
exceeding  in  value  the  sum  of  ttao  hundred  dollars. 

4th.  The  tools  or  implements  of  a  mechanic  necessary  to  cany 
on  his  trade ;  the  instruments  and  chests  of  a  surgeon,  physician, 
surveyor  and  dentist,  necessary  to  the  exercise  of  their  profession, 
with  the  professional  library,  and  the  law  libraries  of  an  attorney 
and  counselor. 

5th.  The  tent  and  furniture,  including  a  table,  camp  stools,  bed 
and  bedding  of  a  miner ;  also,  his  rocker,  shovels,  spades,  wheel- 
barrows, pumps  and  other  instruments  used  in  mining,  with  provis- 
ions necessary  for  his  support  for  one  month. 

6th.  Two  oxen,  two  horses,  or  two  mules,  and  their  harness,  and 
one  cart  or  wagon,  by  the  use  of  which  a  cartman,  teamster,  or 
other  laborer  habitually  earns  his  living,  and  food  for  such  oxen, 
horses  or  mules  for  one  month ;  and  a  horse,  harness  or  vehicle 
used  by  a  physician  or  surgeon  in  making  his  professional  visits. 

7th.  All  fire  engines,  with  the  carts,  buckets,  hose  and  apparatus 
thereto  appertaining,  of  any  fire  company  or  department  organized 
under  any  law  of  this  State. 

8lii.  All  arms  and  accoutrements  required  by  law  to  be  kept  by 
any  person.  Sut  no  article  mentioned  in  this  section  shall  be  ex- 
empt from  execution  issued  upon  a  judgment  recovered  for  its  price, 
or  upon  a  mortgage  thereon. 

9th.  All  court  houses,  jails,  public  offices  and  buildings,  lots, 
grounds,  and  personal  property,  the  fixtures,  furniture,  books, 
papers  and  appurtenances  belonging  and  pertaining  to  the  court 
house,  jaU  and  public  offices,  belongjbg  to  any  couniy  of  this 
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State ;  and  aJl  cemeteries,  public  squares,  parks  and  places,  public 
buildings,  town  halls,  markets,  buildings  appertaining  to  the  fire 
departments,  and  the  lots  and  grounds  thereto  belonging  and 
appertaining,  owned  or  held  by  any  town  or  incorporated  city,  or 
dedicated  by  such  town  or  city  to  health,  ornament  or  public  use.* 

J.  P.    See  also  §  243,  as  to  earnings  of  debtor. 

1.  Wagon. — In  the  act  which  exempts  certain  articles  from  execution,  the 
term  "  wagon  "  is  intended  to  mean  a  common  vehicle  for  the  transporiation  of 
goods,  wares  and  merchandise.     Qtiigley  v.  Gorhamy  5  Cal.  418. 

2.  A  wagon  used  bj  a  physician  in  his  business,  he  l)cing  a  houschoMer  with  % 
family  for  which  he  provides,  is  exempt  from  execution,  under  tlic  Laws  of  1842, 
ch.  187.  (1  Deur,  128;  1  Comst.  129;  8  How.  Pt.  18;  Id.  75;  5  Id.  288;  ! 
Duer,  606) ;   Van  Buren  v.  Lojwr,  29  Barb.  388. 

3.  Hackney  coach. — A  hackney  coach  used  for  the  conveyance  of  pas- 
sengers is  a  different  article,  and  does  not  come  within  the  eciuity  or  literal  meaning 
of  the  act.     Quigley  v.  Gorfiam,  5  Cal.  418. 

4.  Team. — Where  two  mules  are  claimed  as  exempt  from  forced  sale  on 
execution,  it  must  be  shown  that  the  party  claiming  the  mules  hjibitually  earned 
his  living  by  the  use  of  the  animals  in  question,  or  that  he  is  one  of  the  persons 
mentioned  in  the  statute.     Calhoun  v.  Knight,  10  Cal.  393. 

5.  "  A  team,"  within  the  meaning  of  the  statute  concerning  property  ex- 
empt from  execution,  consists  of  one  or  two  horses,  with  their  harness,  and  the 
vehicle  to  which  they  are  ordinarily  attached  for  use.  In  order  to  make  oat  a 
wagon  as  exempt  from  execution,  it  is  necessary  to  show  that  it  is  a  part  of  a  team 
which  does  not  exceed  two  hundred  and  fifty  dollars  in  value.  Proof  merely  of 
the  value  of  the  wagon  is  not  enough.     Davis  v.  ProsseTf  32  Barb.  290. 

6.  What  is  "a  team,"  considered.    Lockwood  v.  Younglove,  27  Barb.  505. 

7.  Watch. — A  watch  hung  up  for  use  in  a  family  having  no  clock,  and  which 
is  needed  for  their  daily  business,  has  been  held  to  be  exempt  from  execution. 
And  it  seems,  that  where  a  watch  is  actually  necessary  to  the  discharge  of  the 
debtor's  business,  and  not  merely  a  convenience,  it  will  be  included  under  the  term 
of  "working  tools."     Bitting  v.'  Vandenburgh,  17  How.  Pr.  R.  80. 

8.  Household  fUrniture. — Where  certain  household  furniture  is  claimed 
as  exempt  from  execution,  the  fact  that  the  number  of  beds  claimed — six  in  all — 
is  greater  than  is  required  for  the  immediate  and  constant  use  of  the  family  is  no 
objection.  Such  a  construction  of  the  statute  would  be  too  narrow.  IlasweU  v; 
Parsons,  15  Cal.  266. 


•Laws  of  1861,  pp.  66&-566.— Chaptbk  D. 

Act  exempting  Lots  in  Cemeteries  and  Pews  in  Churches  Jrom  Uvjf  and  forced  Salt. 

SxcTiON  1.  All  lotB  of  land  owned,  used  or  occupied  by  any  person,  or  by  any  person  in 
Joint  tenancy  or  tenancy  in  common  with  any  i>erson  or  persone.  in  any  f^mvcyara  or  cem- 
etery, or  Other  place,  for  tito  role  purpose  of  bur^'in^  the  dead,  not  exceeding  oLo-<}uart«r  of 
an  aero  in  nze,  together  with  tlie  raihng  or  feucmg  inclosing  the  same,  aiid  nil  gia>cstoneft, 
tombetonef,  monuments  and  other  appropriate  improvements  thereon  erected,  are  hereb} 
exempted  iVom  levy  and  forced  isale,  oy  virtue  of  any  writ,  order.  Judgmeiit  or  decree,  or  bjr 
any  legal  process  whatever.  And  in  cases  of  religious  or  benevolent  Nh^ociations  or  corpor- 
ations, the  amount  of  land  so  exempt  for  tho  purposes  aforesaid  may  extend  to  not  exceed- 
ing  five  acres;  provided,  that  not  more  than  one  lot  of  land  shall  bo  held  exerapt  by  socb 
person,  or  by  him  in  Joint  tenancy  or  tenancy  in  common  with  any  person  or  pcrK>ufi,  or  br 
any  such  association  or  corporation,  in  an^  one  cemetery,  graveyard  or  other  place;  ana 

Erovided,  farther,  that  the  provisions  of  this  act  shall  not  be  deemed  to  apply  to  land  beld 
y  any  person  or  persons,  association  or  corporation,  for  the  purpose  of  sale  or  dispocitioB, 
as  burial  lots  or  otherwise. 

Sko.  2.  All  pews  in  churches  and  meeting  houses  used  for  religious  purposes,  owned  and 
claimed  by  any  ^rson,  or  held  agreeably  to  the  rules  and  regulations  of  such  churches,  are 
hereby  exempt  trom  levy  and  sale  on  any  writ  or  legal  process,  or  by  operation  of  any  law 
whatever. 
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9.  When  exemption  may  be  claimed. — ^Whcre  a  party  was  absent  in 

San  Francisco  at  the  time  such  tarniturc  vfas  sold  on  execution,  ^n  account  of 
sickness  in  his  family,  it  is  sufficient  excuse  for  not  claiming  the  exemption  at  the 
time—the  defendant  (plaintiff  in  execution)  being  aware  of  such  claim,  it  having 
been  made  on  a  previous  seizure.    Haswell  v.  Parsons,  15  .Cal.  266. 

10.  Prima  fttcie,  all  the  personal  property  of  a  judgment  debtor  is  liable  to  levy 
and  sale  upon  execution,  if  he  would  claim  exemption  for  any  such  pro})erty,  he 
must  bring  himself  and  such  property  within  the  exceptions  of  some  statute  by 
proper  proof.     Davis  v.  Prosser,  32  Barb.  290. 

11.  A  stipulation  in  a  note  or  other  obligation,  that  the  obligor  would  waive  ex- 
emption of  his  property  from  execution,  is  void.  (9  How.  rr.  458) ;  Knettle  v. 
Newcomb,  31  Barb.  169. 

12.  It  seems,  that  where  a  debtor  has  property  of  a  description  capable  of  exemp- 
tion, but  of  larger  amount  than  the  limit  of  the  law,  he  is  entitled  to  an  election 
as  to  which  portion  shall  be  exempted.    Lockwood  v.  Younglovff  27  Barb.  505. 

13.  Homestead,  what  is. — The  question  of  homestead  is  a  question  of 
feet ;  and  the  presumption  arising  from  residence  may  be  defeated  by  facts  and  cir- 
camstances  aliunde.    Holden  v.  Pinney,  6  Cal.  234. 

14.  The  homestead  is  the  family  residence ;  and  in  order  to  constitute  a  home- 
stead, there  must  be  an  actual  occupancy,  with  the  intention  of  dedicating  the 
premises  to  such  purpose.  Residence  is  prima  facie  evidence  of  such  intention, 
and  imports  notice.    Id. 

15.  The  phra^,  "resident  of  this  State,"  used  in  the  second  section  of  the 
Homestead  Act,  means  an  actual  and  not  a  constructive  presence.  Rise  v.  AIcHenry, 
7  Cal.  89. 

16.  Query:  Whether  premises  devoted  chiefly  to  business  purposes,  though 
occupied  in  part  by  the  family,  can  be  claimed  as  a  homestead  ?  Ackley  v.  Cham- 
Main,  16  Cal.  181. 

17.  In  this  case,  the  premises,  consisting  of  a  principal  building,  with  a  barn, 
storehouse  and  outhouses  appurtenant  thereto,  were  held  to  l)e  a  homestead, 
although  the  principal  building  was  used  as  a  hotel,  as  well  as  a  dwelling  for  the 
fiunily — it  appearing  that  the  land,  one  hundred  and  sixty  acres,  was  taken  up, 
and  said  building  originally  iutended  as  a  residence  for  the  family,  and  that  the 
nature  and  extent  of  the  hotel  keeping  did  not  interfere  with  the  general  char- 
acter of  the  premises  as  such  dwelling,  and  that  the  entire  premises  were  not  worth 
over  $2,000.    Id. 

18.  The  separate  property  of  the  husband,  acquired  before  marriage,  mav  become 
the  homestead,  as  well  as  the  common  property  of  husband  and  wife,  lievalk  v. 
Kraemer,  8  Cal.  66. 

19.  Any  individual,  whether  married  or  not,  may  be  the  head  of  a  family,  and 
as  soch,  entitled  to  a  homestead  right.    Id. 

20.  The  homestead  right  is  as  much  for  the  benefit  of  the  children  as  for  the 
bencat  of  the  wife.    Lies  v.  De  Diabler,  12  Cal.  327. 

21.  The  homestead  estate  is  a  sort  of  joint  tenancy,  with  the  right  of  survivor- 
ship as  between  husband  and  wife,  and  cannot  be  destroyed  except  by  the  concur- 
rence of  both  in  the  manner  prescribed  by  law.  Estate  of  Tompkins,  12  Cal.  1 14, 
overruled  in  Gee  v.  Moore,  14  Cal.  472. 

22.  A  notice  of  homestead  is  not  required  to  be  filed  in  the  County  Recorder's 
office.     Cook  T.  McChristian,  4  Cal.  23. 

23.  The  Homestead  Act  does  apply  to  and  afifcct  property  acquired  previous 
to  its  passage.    Id.  25 ;  Mots  v.  Warner,  10  Cal.  297. 

24.  The  residence  of  the  husband  with  his  family  upon  the  premises  impresses 
upon  them  the  character  of  homestead.    Moss  v.  Warner,  10  Cal.  297. 

25.  A  sale  by  a  Sheriff,  under  execution,  of  a  house  claimed  as  a  homestead  by 
the  defendant  in  execution,  and  ascertained  by  appraisement  to  be  worth  over  $5,000, 
should  not  be  made  until  an  exact  appraisement  of  the  value  of  the  premises  is 
obtained,  so  that  the  Sheriff  can  convey  a  definite  fractional  undivided  interest 
tiierein.     Geary  v.  Estabrook,  6  Cal  457. 

26.  It  follows  that  a  deed  of  the  premises,  claimed  as  a  homestead,  given  by  the 
Sheriff  to  the  purchaser  at  the  execution  sale,  for  the  excess  of  value  of  the  prem- 
ises over  $5,000,  conveys  an  undefined  and  uncertain  interest,  upon  which  the  pur- 
chaser cannot  maintain  an  action  for  possession  and  mesne  profits^    Id. 
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earn  ''■  Ti-x,  6  Cal.  630 ;  Pfiiffer  v.  Rieka.  13  Cal.  649. 

28.  Ttie  appropriation  of  premises  ns  a  hoiDcslead  givei  the  wife  m  right  la  iD»>l 
that  their  <rliarsctcr  a»  a  liomesteail  shall  continac  uutil  she  consenU  to  tlieir  alicQa- 
tian,  or  another  homeetead  is  provided,  or  tliey  are  otherwise  Bbaadoiied.  Ga  t. 
.Ifoore,  14  Cal.  477 ;  Gaiod  v.  Uuiod.  Id.  507. 

99.  The  wifu  has  no  nj^'hi  in  the  homestead  which  she  eati  enforce  apiinit  ber 
husband's  coagent.  ijhe  Cannot  maintniu  a  suit  in  her  individual  name.  Gaiui  j. 
Gaiod,  14  ChI.  M)7. 

30.  The  fact  of  the  dedication  of  the  premises  hv  posscs^ioa  te  a  homestead 
was  properly  submincd  to  a  inrr.  Cook  v.  HeChri'aian,  i  Cai.  27 ;  brazen  t. 
.Vt/mn.  16  Id.  Bl. 

31.  As  BOon  as  tlic  place  acqaires  the  character  of  liomestead,  the  nature  of  the 
eslHiG  becomes  changed,  without  reference  to  the  manner  in  which  the  title  to  tb« 
jnupcrty  origiiiatwl,  wlietlicr  it  was  the  separate  estate  of  either  husband  or  nife, 
or  the  comiaoti  property  of  both.      Taylor  v.  Hargoui,  *  Cal.  273. 

32.  Land  on  which  a  vendor's  lien  exists  for  llie  purcliase  monev  maj  become  a 
homestead,  but  the  homestead  rii^hl  is  snbordinale  to  the  lien.  An^  after  this  right 
has  attached,  the  hnshand  cannot,  without  the  assent  of  the  wife,  chan^  the  land 
hy  ai-rcemeril  to  pav  interest  in  addition  to  the  parchase  money.  McHeiirii  t. 
H-:iU-j,  13  Cal.  76. 

33.  What  oannot  be  claimed  as  a  homestead.— Where  a  married 
man,  whose  wife  had  never  resided  in  this  Stale,  purchased  a  lot  of  land,  and 
resideil  upon  it,  which  he  then  mortgaged,  his  wiffe  not  joining  therein,  and  snbse- 
qaenlly  his  wife  came  to  this  Slate,  and  resided  wilh  him  on  ttie  mongaged 
premises  :  Held,  that  the  character  of  homestead  was  never  impressed  upon  the 
premises  nntil  the  actual  residence  of  the  fkmilv  thereon,  and  therefore  the  hotas- 
Btcad  exemption  cannot  be  sustained  against  tfie  mortgage.  Cory  v.  Tice,  6  Cal. 
G2S. 

34.  It  seems,  that  a  covenant  by  the  husband  to  convey  an  nndivided  interest  in 
the  laud,  executed  before  any  residence  of  his  family  on  the  premises,  sustained  In 


be  raainlained  against  the  claim  of  homestead.     KfUtrAerger  v.  Kopp,  6  Cal.  56S. 

35.  The  question  as  to  whether  buildings  used  for  hotels,  stores,  etc.,  are  sns- 
ireptible  of  dedication  for  homestead  purposes,  is  reserved.  Gtary  v.  EttabrKi:,  6 
Cal.  457. 

36.  Land  held  by  a  husband  with  his  wife  and  child,  as  tenants  in  commMi,  i* 
not  subject  to  homestead  rights  under  tlic  laws  of  this  Slate.  GMin  v.  Jordan,  6 
Cal.  41 S. 

37.  The  parties  in  such  cases  are  as  much  tenants  in  common  as  though  they 
were  entire  strangers  lo  each  other.     Id. 

38.  A  widow  who  has  once  applied  to  the  Probate  Court  to  hai'e  the  last  residence 
of  her  husband  and  herself  set  aside  as  a  homestead,  and  has  ari|uiesced  foreighleen 
months  in  the  order  setting  it  so  aside,  is  concluded  by  her  own  acts  from  after- 
ward claiming  a  lot  on  which  Ihev  fomictly  resided,  merely  because  she  has  asccr 
tained  Iliac  there  arc  liens  on  the  lot  lirst  set  aside.     Holdrti  v.  Pinarg,  6  Cal.  234. 

39.  On  partition,  each  of  th«  joint  tenants  receives  his  portion,  snbjcct  lo  the 

Seneral  rules  that  govern  the  acquisition  of  rcal  estate ;  and  if  there  was  no  ivsi- 
ence  after  parlilion  of  the  laud,  and  before  claims  in  suit  luid  lircomo  legal  charges 
ihereon,  it  carmol  be  exempted  as  a  honicatcad.     K/yuolds  v,  Piilty,  6  Cal.  165. 

40.  llaud  held  in  joint  tenancy  is  not  subject  to  ricdicalion  for  homestead  pur> 
poses :  and  where  the  joint  tenants  make  partition,  the  character  of  homestead 
cannot  be  attnelied  to  any  portion  of  it  by  occupancy  as  a  dwelling  place  prior  lo 
the  partition.    Id. 

41 .  Where  the  wife,  at  the  date  of  the  execution  of  n  mortgage  tticreon,  waa  not 
a  resident  of  the  State,  the  liomestead  right  cannot  he  sustained.  Beaedid  v.  Bum- 
ndl,  7  Cal.  Hb. 

42.  Premises  never  assume  the  character  of  a  homestead  until  actual  itaklonM 
thereon  by  the  family.    Id. 
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43.  B.  bought  the  premises  in  controversj  and  executed  a  mortgage  in  part  pay- 
ment, which  was  transferred  to  the  plaintiff.  Plaintiff  then  loaned  B.  a  fnrther 
ram,  canceled  the  first  mortgage,  and  took  another  mortgage  on  the  same  lot,  with 
another :  Held,  the  land  could  not  be  claimed  as  a  homestead,  and  was  liable  for 
the  remainder  of  the  purchase  money.  Dillon  v.  Byrne,  5  Cal.  455 ;  Swift  t. 
Kraemer,  13  Id.  526. 

44.  When  a  mortgage  is  given  as  security  for  the  purchase  money  of  the 
mon^;;aged  premises,  no  homestead  can  be  carved  out  of  the  property  so  as  to 
impair  the  rights  of  the  mortgagee.    McDonald  v.  Maddux,  11  Cal.  190. 

45.  A  homestead  right  cannot  be  asserted  merely  to  a  building,  independent  of 
the  land  upon  which  the  building  is  erected.     Smith  v.  Smith,  12  Cal.  217. 

46.  Although  the  wife  may  have  a  claim  of  homestead  in  the  premises,  for  non- 
loinder  in  the  deed,  yet  after  her  death  the  right  is  gone,  and  does  not  vest  in  the 
Imsband ;  nor  will  her  death,  during  the  pending  of  the  suit,  alter  the  rule.  Gee 
r.  Moore,  14  Cal.  472. 

47.  There  is  nothing  in  the  nature  of  the  homestead  right  or  privilege  which 
jostities  its  designation  as  a  joint  tenancy  with  right  of  survivorship,  although  it 
has  been  fonnerly  so  held  by  this  Court.    Id, 

48.  The  statute  confers  no  right  upon  the  wife  to  the  homestead  independent  of 
the  husband,  which  she  can  enforce  against  his  consent.  It  affords  protection  to 
him,  and  only  through  him  to  the  wife  and  children.  Guiod  v.  Gourdon,  14  Cal. 
506. 

49.  Abandonment  of  homestead. — The  voluntary  removal  of  the  hus- 
band, with  his  family,  is  not  of  itself  evidence  of  abandonment  of  the  place  as  a 
homestead ;  much  less  so,  a  removal  under  apprehensions  for  the  safety  of  his 
family.     Moss  v.  Warner  and  Wife,  10  Cal.  296. 

50.  The  fact  that  both  husband  and  wife  were  anxious  to  sell  their  homestead, 
and  the  husband  had  made  repeated  efforts  for  that  purpose,  but  failed  because  a 
satis&ctory  price  could  not  l)e  obtained,  does  not  show  an  intention  to  abandon  the 
homestead  as  such.    Durni  v.  Tozer,  10  Cal.  167. 

51.  The  only  way  in  which  the  right  of  the  wife  to  the  homestead  can  be  extin- 
guished, is  bv  a  joint  deed  executed  by  both  husband  and  wife,  and  properly 
acknowledged.    Id, 

52.  The  Homestead  Act  operates  upon  property  acquired  previous  to  its  passage, 
as  well  as  upon  that  subsequently  acquired.  Moss  v.  Warner  and  Wife,  10  Cal. 
296. 

53.  The  residence  of  the  husband,  with  his  family,  upon  the  premises,  impresses 
upon  them  the  character  of  homest^.    Id, 

54.  The  wife,  if  surviving  her  husband,  takes  the  homestead  as  property  set 
v>art  by  hiw  from  her  husband's  estate  for  her  benefit,  and  that  of  her  children,  it 
there  be  any.     Gee  v.  Moore,  14  Cal.  472. 

55.  An  order  of  a  District  Court  setting  aside  the  homestead  operates  as  at 
protection  against  other  creditors.    Bix  v.  McHenry,  7  Cal.  89. 

56.  The  Constitution  is  inoperative  in  itself,  and  looks  to  legislation  to  determine- 
how  far  and  in  what  manner  the  homestead  should  be  protected  from  forced  sale.. 
Cory  V.  Tice,  6  Cal.  625. 

57.  As  a  husband  and  wife  may,  by  joiniufip  in  a  conveyance,  destroy  a  hom»* 
stead  right  already  acquired,  by  selling  the  whole,  so  they  may  equally  destroy  it 
by  selling  an  undivided  portion  of  it.    Kellersberffer  v.  Kopp,  6  Cat.  563. 

58.  Where  the  premises  have  acquired  the  character  of  a  homestead,  by  actual 
occupation  with  such  intention,  the  estate  thus  created  cannot  be  destroyed,  except 
by  tlie  concurrence  of  both  husband  and  wife ;  neither  will  their  removal  from  the 
premises  operate  as  an  abandonment.     Holden  v.  Pinney,  6  Cal.  234. 

59.  To  make  a  valid  sale  of  the  homestead,  requires  the  joint  deed  of  the  hus- 
band and  wife.  Separate  deeds  of  the  husband  and  wife  are  both  invalid.  PooU 
V.  Genxirrf,  6  Cal.  71. 

60.  A.,  with  his  wife  and  five  children,  occupy  premises  as  a  homestead.  The 
wife  dies ;  four  children  are  sent  away  to  a  boarding  school,  and  the  premises 
leas^  by  A.  to  a  tenant,  who  takes  possession— one  consideration  of  the  lease  bein^, 
thml  the  tenant  should  board  and  take  care  of  an  in&nt  child  of  A.  During  this 
lease,  and  while  the  tenant  is  in  possession,  A.  mortgages  the  premises — having 
since  executing  the  lease,  but  before  the  mortgage,  married  his  second  wife.  After 
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the  mort^a^e,  A.  and  wife  ^ot  into  possession  of  the  premises :  Hrldf  that  the  mort- 
page  binds  the  premises ;  that  A.,  after  the  death  of  his  first  wife,  had  the  right  to 
dispose  of  the  premises  at  his  sole  pleasure,  or  at  his  sole  will  to  abandon  them  as 
a  homestead  ;  that  by  the  lease  he  did  'apparently  so  abandon  them — at  least,  for 
the  term  of  the  lease  ;  that  having  mortgaged  the  premises  to  an  innocent  party 
before  nnequivocally  manifesting  any  purpose  of  resuming  their  occnpancy,  and 
before  the  second  wife  had  any  rights  therein,  neither  she  nor  he  can  complain. 
Benson  v.  Aitken,  17  Cal.  163. 

61.  Abandonment  and  adultery  on  the  part  of  the  wife  will  not  divest  the  home- 
stead of  its  character  as  snch,  nor  will  it  defeat  or  impair  her  right  to  it  as  t 
homestead.    Lies  v.  De  Diabiar,  12  Cal.  327. 

62.  The  removal  of  the  husband  and  wife  from  pi  homestead  thus  selected,  after 
and  in  consequence  of  sale  and  conveyance  by  the  husband,  in  which  the  wife  did 
not  join,  furnishes  no  evidence  of  an  abandonment  of  the  homestead  by  her,  bat 
teems  to  be  the  very  case  against  which  the  statute  intended  to  provide.  Taylor  v. 
Hartjous,  4  Cal.  268;  Holden  v.  Pitmey,  6  Id.  234  ;  Moss  v.  Warner,  10  Id.  296, 
overruled  in  Harper  v.  Forbes,  15  Id.  202. 

63.  Removal  from  premises  occupied  as  a  homestead  by  the  husband,  with  his 
family,  is  presumptive  evidence  of  their  abandonment  of  the  homestead  ;  and  this 
presumption  must  be  rebutted  by  parties  who  assert  a  claim  to  the  premises. 
Harper  v.  Forbes,  15  Cal.  202. 

64.  Homestead  rights  cannot  be  transferred.— A  conveyance  by  the 

husband  and  wife  of  the  nomestead  does  not  transfer  the  homestead  rights.  Such 
rights  may  be  released  and  abandoned,  but  are,  in  their  nature,  incapable  of  sale 
and  transfer.  The  exemption  from  forced  sale  is  the  personal  right  of  both  hus- 
band and  wife,  and  the  restraint  upon  the  husband's  power  of  alienation  is  the  per- 
fonal  right  of  the  wife  alone,  and  thev  cannot  be  assigned  to  others.  Bowman  t. 
Norton,  16  Cal.  213. 

§  220.    Writy  how  executed. 

The  Sheriff  shall  execute  the  writ  against  the  property  of  the 

judgment  debtor,  by  levying  on  a  sufiScient  amount  of  property,  if 

there  be  suflScient,  collecting  or  selling  the  things  in  action,  and 

selling  the  other  property,  and  paying  to  the  plaintiff  or  his  attorney 

so  much  of  the  proceeds  as  will  satisfy  the  judgment,  or  depositing 

the  amoimt  with  the  Clerk  of  the  Court ;  any  excess  in  the  proceeds 

over  the  judgment  and  the  Sheriff's  fees  shall  be  returned  to  the 

judgment  debtor.     When  there  is  more  property  of  the  judgment 

debtor  than  is  suflScient  to  satisfy  the  judgment  and  the  Sheriff's 

fees,  within  the  view  of  the  Sheriff,  he  shall  levy  only  on  such  part 

of  the  property  as  the  judgment  debtor  may  indicate ;  prorided, 

that  the  judgment  debtor  be  present  at,  and  indicate  at  the  time  of, 

the  levy,  such  part ;  and  provided,  that  the  property  indicated  be 

amply  sufficient  to  satisfy  such  judgment  and  fees. 
J.  P. 

1 .  The  general  statute  defines  the  duties  of  the  SheriiF  in  respect  to  final  process. 

declares,  *'ihat  the  '^*     "^   *    "  '*^        '"  ''^  ^       >-__-•_-»  u_  i      : 

etc.,  and  paying  to  the 
satisfy  the  jud 
the  j  udgment 


It  declares,  *'ihat  the  Sheriff  shall  execute  the  writ  (oi  fieri  facias)  bv  levying, 

plaintiff  or  his  attorney  so  much  of  the  proceeds  as  wUl 


I  ;•,» 


satisfy  the  judgment,  etc.,  and  if  there  be  any  excess,  he  shall  return  the  same  to 
ent  debtor."     These  acts  are  to  be  construed  in  pari  materia.     Wilson  r. 
Broder,  10  Cal.  486. 

2.  Notice  of  motion  to  set  aside  an  execution  and  a  levy  made  thereunder  will 
not  operate  as  a  stay  of  proceedings.     Bryan  v.  Berry,  8  Cal.  130. 
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3.  Where  a  Sheriff  or  Constable  seizes  the  property  of  one  man  under  an  execa- 
tion  a^inst  another,  he  is  a  trespasser,  and  liable  on  his  official  bond.  Pelt  y. 
UttUr,  U  Cal.  194. 

4.  Where  an  execution  on  a  jud^^ent  for  the  recorery  of  money  is  stayed  by 
the  andertakinj^  on  appeal  required  by  statute  for  that  purpose,  a  sale  may  be  made 
on  the  execution  ;  and  the  rights  of  purchasers  are  in  no  respect  affected  by  the 
iabscqaent  reversal  of  the  judgment.     Fanner  v.  Roffers,  10  Cal.  335. 

5.  This  section  was  evidently  enacted  for  the  benefit  of  the  debtor.  Smith  v. 
Randall,  6  Cal.  47. 

6.  Where  the  execution  debtor  owns  property  jointly  with  another,  a  Sheriff, 
who  has  such  execution  has  the  right  to  levy  on  such  property,  and  take  it  into 
possession  for  the  purpose  of  subjecting  it  to  sale.  Waldman  v.  Btoder^  10  Cal. 
378. 

7.  If  the  master  of  a  vessel  be  a  part  owner,  his  interest  in  the  vessel  may  be 
levied  on  and  sold,  but  his  agency  as  master  will  in  no  wise  be  afiectcd.  Loring  v. 
IMfy,  1  Cal.  31. 

8.  Contingent  and  complicated  contracts  cannot  be  levied  upon  and  sold  without 
being  in  the  possession  of  the  officer  at  the  sale,'  to  be  exhibited  to  ttie  bystanders 
and  assigned  to  the  purchaser,  unless  a  full  and  accurate  description  of  the  particu- 
lar interest  and  chose  in  action^  with  all  its  conditions  and  covenants,  and  a  full 
explanation  of  the  facts  determining  the  value  of  the  chose  be  given  by  the  levy, 
and  announced  at  the  sale.     Crandall  v.  Blen^  13  Cal.  15. 

9.  Where  an  execution  debtor  owns  property  jointly  with  another,  a  Sheriff  who 
has  the  execution  has  the  right  to  levy  on  such  property,  and  take  it  into  posses- 
sion for  the  purpose  of  subjecting  it  to  sale.  Waldman  v.  Broder^  10  Cal.  380; 
Jones  V.  Thompson^  12  Id.  198. 

10.  The  assent  of  an  ordinary  agent,  who  had  general  charge  of  his  principal's 
affairs  during  his  temporary  absence,  will  not  justify  the  Sheriff  who  holds  an  ex- 
ecution against  a  third  person  in  levving  upon  property  in  the  possession  of  the 
principal  in  her  absence.    Fitch  v.  J^rockmanf  2  Cal.  578. 

1 1 .  A  conveyed  land  to  B,  and  allowed  part  of  the  purchase  money  to  remain 
anpaid.  B  afterwards  sold  part  of  the  land  to  C,  who  has  no  notice  of  A's  lien  as 
a  vendor,  and  gave  a  mortgage  to  B  for  part  of  the  purchase  money.  A  obtained 
judgment  against  B  for  the  unpaid  purchase  money,  and  levied  upon  and  sold  B*s 
interest  in  the  land :  Held,  that  the  purchaser  at  Sheriff's  sale  did  not  acquire  title 
to  the  mortgaged  debt  due  from  C  to  B.     Bryan  v.  Sharp,  4  Cal.  351. 

12.  Where  an  order  of  Court  directed  the  Sheriff  to  seize  certain  specific  prop- 
erty, and  the  property  proved  not  to  belong  to  the  defendant  in  the  suit,  the  Sheriff 
was  held  liable  to  the  owner.     Rhodes  v.  Patterson^  3  Cal.  470. 

13.  Under  our  statute,  an  execution  affects  property  only  from  the  time  of  the 
levy ;  and  service  of  a  copy  of  an  execution  constitutes  no  lien  on  property  capable 
of  manual  delivery.  Johnson  v.  Gorham,  6  Cal.  196  ;  Dutertre  v.  Driard,  7  Id.  551. 

14.  The  mere  fact  that  the  judgment  debtor  (against  whom  execution  had  issued) 
was  found  upon  the  mining  ground  of  plaintiff,  did  not  not  justify  the  Sheriff  who 
bad  the  execution  in  going  on  the  ground  and  digging  up  the  soil,  and  taking  tlia 
gold  it  contained.     Rowe  v.  Bradley,  12  Cal.  230. 

15.  If  the  Sheriff  levies  upon  the  property  of  a  person  not  a  party  to  the  execu- 
tion, he  is  responsible  in  an  action  at  law.     Markley  v.  Rand,  12  Cal.  277. 

16.  The  n&TC  fact  that  an  individual  creditor  obtains  judgment,  issues  execution 
and  levies  on  firm  property,  gives  him  no  right  to  the  property  as  against  firm 
creditors  who  have  not  yet  obtained  judgment.     Conroy  v.  Wood,  13  Cal.  631. 

17.  The  remedy  by  motion  against  a  Sheriff  and  his  sureties,  to  compel  him  to 
pav  over  money  collected  on  execution,  was  onlv  given  for  cases  of  mtcntioiial 
definquency  on  the  part  of  the  Sheriff,  as  a  punishment  for  his  willful  or  corrupt 
neglect  of  duty,  and  was  not  designed  to  embrace  a  case  in  which  ho  declined  to 
pay  over  moneys  collected  under  circumstances  of  &  bona  Jide,  well-grounded  doubt 
of  the  authority  of  the  party  to  demand  it.     Wilson  v.  Broder,  10  Cal.  486. 

§  221.  Notice  of  sale  under  execution^  how  given. 

Before  the  sale  of  property  on  execution,  notice  thereof  shall 
be  given  as  follows : 
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1st.  In  case  of  perishable  property,  by  posting  written  notice  of 
the  time  and  place  of  sale  in  three  public  places  of  the  township  or 
Gity  where  the  sale  is  to  take  place,  for  such  a  time  as  may  be  rea- 
sonable considering  the  character  and  condition  of  the  property. 

2d.  In  case  of  other  personal  property,  by  posting  a  similar  notice 
in  three  public  places  of  the  township  or  city  where  the  sale  is  to 
take  place,  not  less  than  five  nor  more  than  ten  days  successively. 

3d.  In  case  of  real  property,  by  posting  a  similar  notice,  particu- 
larly describing  the  property,  for  twenty  days  successively,  in  three 
public  places  of  the  township  or  city  where  the  property  is  situated, 
and  also  where  the  property  is  to  be  sold ;  and  publishing  a  copy 
thereof  once  a  week,  for  the  same  period,  in  a  newspaper  m  the 
county,  if  there  be  one. 

J.  P.     See  §  654. 

1.  Although  the  officer  neglect  to  give  the  notice,  the  sale  shall  not  be  Toid. 
Smith  V.  Randall,  6  Cal.  47;  Harvey  v.  Frisk,  8  Id.  93. 

2.  Under  the  provisions  of  Revised  Statutes,  vol.  2,  368,  \  36 — ^requiring  that  the 
time  and  place  of  holding  any  sale  of  real  estate,  pursuant  to  any  execution,  shall 
be  publicly  advertised  previously  for  six  weeks  scccessively,  aa  follows :  Ist.  A 
written  or  printed  notice  thereof  shall  be  fastened  up  in  three  public  places  in  the 
town  where  such  real  estate  shall  be  sold.  2d.  A  copy  of  such  notice  shall  be 
printed  once  in  each  week,  in  a  newspaper  in  such  county,  if  there  be  one — since 
the  second  subdivision  requires  a  publication  in  the  newspaper  of  a  copy,  it  implies 
that  the  publication  is  to  be  commenced  after  the  posting,  and  the  publication  is 
regular  if  the  original  is  posted  up  six  weeks,  and  a  copy  is,  during  the  six  weeks, 
published  weekly  six  times,  although  the  full  period  of  six  weeks  does  not  elapse 
after  publication  commenced,  and  before  the  sale.  (7  Barb.  39 ;  1  Sold.  497 ;  I 
Mass.  253 ;)  Olcutt  v.  Robinxon,  21  N.  Y.  (7  Smith)  150. 

§  222.  Selling  without  notice^  what  penalty  attached. 

An  officer  selling  without  the  notice  prescribed  by  the  last  sec- 
tion shall  forfeit  five  hundred  dollars  to  the  aggrieved  party,  in 
addition  to  his  actual  damages ;  and  a  person  willfully  taking  down 
or  defacing  the  notice  posted,  if  done  before  the  sale  or  the  satis- 
faction of  the  judgment,  (if  the  judgment  be  satisfied  before  sale) 

shall  forfeit  five  hundred  dollars. 
J.  P. 

1 .  If  the  Sheriff,  before  a  sale  of  real  estate  under  execution,  neglects  to  giv« 
the  proper  notice,  the  statute  gives  an  adequate  remedv  against  the  officer.  There 
is  not  sufficient  cause  to  set  aside  or  avoid  the  sale,     ^mith  v.  Randall,  6  Cal.  47. 

§  223.  Sales y  how  conducted;  neither  the  officer  conducting  itj 
nor  his  deputy  to  be  a  purchaser  ;  real  and  personal  property,  how 
sold;  judgment  debtor^  if  present^  may  direct  order  of  sakj  and 
the  officer  shall  follow  his  directions. 

All  sales  of  property  under  execution  shall  be  made  at  auction 
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to  the  highest  bidder,  and  shall  be  made  between  the  hours  of  nine 
in  the  morning,  and  five  in  the  afternoon ;  after  sufficient  property 
has  been  sold  to  satisfy  the  execution,  no  more  shall  be  sold. 
Neither  the  officer  holding  the  execution,  nor  his  deputy,  shall  be- 
come a  purchaser,  or  be  interested  in  any  purchase  at  such  sale. 
When  the  sale  is  of  personal  property,  capable  of  manual  delivery, 
it  shall  be  within  view  of  those  who  attend  the  sale,  and  be  sold  in 
such  parcels  as  are  likely  to  bring  the  highest  price ;  and  when  the 
sale  is  of  real  property,  and  consisting  of  several  known  lots  or  par- 
cels, they  shall  be  sold  separately ;  or  when  a  portion  of  sudi  teal 
property  is  claimed  by  a  third  person,  and  he  requires  it  to  be  sold 
fleparately,  such  portion  shall  be  thus  sold.  The  judgment  debtor, 
if  present  at  the  sale,  may  also  direct  the  order  in  which  property, 
real  or  personal,  shall  be  sold,  when  such  property  consists  of  sev- 
eral known  lots  or  parcels,  or  of  articles  which  can  be  sold  to  ad- 
vantage separately ;  and  the  Sheriff  shall  be  bound  to  follow  such 
directions. 

1 .  The  statute  regulating  Sheriffis'  sales  of  real  estate  does  not  design  to  invest 
a  purchaser  with  the  title  until  six  months  after  the  sale.  Duprez  v.  Moran  et  a/., 
4  Cal.  196. 

2.  The  regularity  of  a  Sheriff's  sale  cannot  be  impeached  by  a  stranger,  or  in  a 
collateral  proceeding.    Kelsey  v.  Dunlap,  7  Cal.  160. 

3.  Where  an  execution  on  a  judgment  for  the  recovery  of  money  is  not  stayed 
by  the  undertaking  on  appeal  required  by  statute  for  that  purpose,  a  sale  may  be 
made  on  the  execution,  and  the  rights  of  purchasers  are  in  no  respect  affected  by 
the  subseanent  reversal  of  the  judgment.     Farmer  v.  Rogers^  10  Cal.  335. 

4.  By  the  statute  of  1860,  personal  propertv  levied  on  by  the  Sheriff  must  be 
actnally  seiised  and  sold  in  presence  of  the  purcncuer.  While  a  lien  attaches  to  real 
estate  upon  the  filing  of  the  transcript,  and  the  same  is  to  be  sold  in  front  of  the 
Coart  house  door,  and  all  leasehold  estates  of  more  than  one  year  are  to  be  so  dis- 
posed of.     Smith  V.  Morse f  2  Cal.  524. 

5.  A  debtor  in  default  has  no  vested  right  to  have  his  property  sold  in  a  partic- 
ular way ;  and  third  persons,  not  parties  to  the  contract,  have  no  vested  right  to 
purchase  the  property  of  a  common  debtor  sold  at  the  instance  of  another  creditor. 
Tuoiumne  Redemption  Co.  v.  Sedgwick,  15  Cal.  515. 

6.  The  rules  of  equity  proceedings  require,  in  such  oases,  not  only  that  the 
property  should  be  sold  in  parcels,  but  that  property  included  in  a  first  mortgage 
should  be  exhausted  before  recourse  is  had  to  a  second,  in  order  that  the  amount 
of  redemption  may  be  accurately  ascertained.     Raun  v.  Reynolds,  11  Cal.  14. 

7.  Where  the  land  sold  under  execution  consisted  of  separate  fmt  adjoining 
trtkcts,  but  the  Sheriff  and  the  purchaser  were  ignorant  of  the  subdivisions,  ana 
the  defendant  failed  to  inform  the  Sheriff  of  the  fact,  or  to  direct  a  sale  by  parcels : 
Held,  that  the  sale  of  the  land,  in  gross,  was  valid.     Smith  v.  Randall,  6  Cal.  47. 

8.  Inadequacy  of  price,  though  a  fact  admissible  in  evidence  to  establish  fraud, 
is  never  of  itself  sufficient  to  annul  a  sale  under  execution.     Id. 

9.  The  provision  of  the  statute  (2  Rev.  Stat.  368,  §  38)  requiring  that  in  sales 
of  real  estate  on  execution  several  known  lots,  tracts  or  parcels  shall  be  sold  sep- 
arately, is  directory  merely,  and  a  sale  in  disregard  of  it  is  not  void,  but  only  void- 
able.    Cunningham  v.  Cassidg,  ante,  183. 


280  REFUSAL  TO   PAY   BID.  [§224 

§  224.  If  purchaser  refuses  to  pay  purchase  money ^  what  pro- 
ceedings. 

If  a  purchaser  refuse  to  pay  the  amount  bid  by  him  for  property 

struck  off  to  him  at  a  sale  under  execution,  the  oflScer  may  again 

sell  the  property  at  any  time,  to  the  highest  bidder,  and  if  any  loss 

be  occasioned  thereby,  the  oflScer  may  recover  the  amount  of  such 

loss,  with  costs,  by  motion  upon  previous  notice  of  five  days  before 

any  Court,  or  before  any  Justice  of  the  Peace,  if  the  same  sh^ 

not  exceed  his  jurisdiction. 
J.  P. 

1.  In  an  action  a^inst  a  purchaser  at  Sheriff's  sale  for  not  paying  the  amoont 
of  his  bid,  it  cannot  be  set  up  in  defense  that  no  sufficient  notice  of  the  sale  was 
given.  If  such  be  the  fact,  the  recourse  of  the  purchaser  is  against  the  Sheriff. 
Hw-veu  V.  Fisk,  9  Cal.  93. 

2.  The  nature  and  extent  of  the  relief  in  such  case  are  matters  resting  rery 
much  in  the  sound  discretion  of  the  Court.  As  a  general  rule,  the  purchaser  vriU 
be  released  and  a  resale  ordered,  or  such  new  or  additional  proceedings  directed  as 
may  obviate  the  objections  arising  from  those  originally  taken,  when  the  conse- 
quences of  the  mistake  are  such  that  it  would  be  inequitable,  either  to  the  pur- 
chaser or  to  the  parties,  to  allow  the  sale  to  stand.  But  when  relief  is  sought  in 
one  action  from  a  purchase  made  upon  a  mistake  of  law  as  to  the  effect  of  a  decree 
rendered  in  another  action,  it  seems  that  the  ordinary  rules  as  to  mistakes  of  law 
should  apply ;  and  from  such,  Courts  of  Equity  seldom  relieve.  Goodenow  v.  Ewa; 
16  Cal.  461. 

3.  Held,  also,  that  plaintiffs  cannot  be  reimbursed  in  the  amount  bid,  even 
though  thev  acted  under  a  mistake  as  to  the  effect  of  the  decree  and  sale  thereun- 
der ;  chat  t^cir  mistake  was  one  of  law,  against  which  Courts  of  Equity  seldom 
relieve  in  an  independent  action — the  weight  of  authority  in  the  United  States  be- 
ing not  to  relieve,  unless  the  mistake  be  accompanied  with  special  circumstances, 
such  as  misrepresentation,  undue  influence,  or  misplaced  conndence.    Id, 

4.  Where  a  party  purchased  real  estate  at  an  execution  sale,  upon  the  £uth  of 
the  rcproscntations  of  the  judgment  creditor  that  his  judgment  was  the  first  on  the 
property,  when  in  fact  there  were  prior  incumbrances  on  it  of  more  than  its  value: 
Held,  that  the  purchaser  should  be  relieved,  and  the  judgment  creditor  should  be 
estopped  from  claiming  an  advantage  resulting  from  his  own  misrepresentations. 

Webster  v.  Haworth,  8  Cal.  21. 

5.  The  doctrine  of  caveat  emptor  applies  only  to  sales  made  upon  valid  judg- 
ments, and  is  usually  invoked  with  reference  to  sales  upon  execution  issued  against 
the  general  property  of  a  judgment  debtor.  In  these  latter  cases,  a  defect  of  title 
is  no  ground  for  interference  with  the  sale,  or  a  refusal  to  pay  the  price  bid.  The 
purchaser  takes  upon  himself  all  the  risks  as  to  the  title,  and  bids  with  full  knowl- 
edge that  in  any  event  he  only  acquires  such  interest  as  the  debtor  possessed  at  the 
date  of  the  levy,  or  the  lien  of  the  judgment,  and  that  he  may  possibly  acquire 
nothing.     Bogtjs  v.  Hargraue,  16  Cal.  559. 

6.  A  somewhat  different  rule  prevails  in  cases  where  particular  property  is  the 
subject  of  sale  by  a  specific  adjudication,  as  where  the  interest  of  A,  in  a  certain 
tract,  is  decreed  to  be  sold.     To  the  validity  of  a  decree  of  this  character  the 

M  presence  of  A  is  essential ;  and  when  present,  the  decree  binds  him,  and  is  efiect- 

ual,  by  the  sale  it  orders,  to  transfer  his  estate.  A  valid  decree  in  a  mortgage 
case  operates  upon  such  interest  as  the  mortgagor  possessed  in  the  property  at  the 
execution  of  the  mortgage.  That  interest  may  not  constitute  a  valid  title — it  may 
not,  in  fact,  be  of  any  value,  and  the  purchaser  takes  that  risk.  To  tliat  extent 
the  doctrine  of  caveat  emptor  applies  even  in  those  cases,  and  in  all  cases  of  adjudi- 
cation upon  specific  interests,  but  no  further.  The  interest  specifically  subject  to 
sale,  whatever  it  may  bo  worth,  a  purchaser  is  entitled  to  receive;  it  is  for  that 
interest  he  makes  his  bid  and  pays  his  money.    Id, 
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7.  A  mandamus  will  not  lie  to  compel  a  Sheriff  to  make  a  deed  of  land  to  a  par> 
chaser  at  execution  sale,  who  refuses  to  pay  the  purchase  money,  on  the  ground 
that  he  is  entitled  to  it  as  oldest  judgment  and  execution  creditor,  especially  when 
there  is  an  unsettled  contest  as  to  the  priority  of  his  lien.  Williams  ▼.  Smith,  6 
Cal.  91. 

8.  It  makes  no  difference  whether  the  misrepresentations  were  made  willfiilly  or 
iirnorantly,  or  that  the  action  a^nst  the  purchaser  was  brought  in  the  name  of 
the  Sheriff.     Webster  v.  Baworth,  8  Cal.  21. 

9.  Ordinarily,  the  maxim  of  caveat  emptor  applies  to  judicial  sales,  but  it  has 
many  limitations  and  exceptions.    Id. 

10.  This  provision  of  law  will  be  enforced,  unless  fraud  is  proven  between  the 
officer  and'the  second  purchaser.    Harvey  v.  Fisk,  9  Cal.  93. 

§  225.  Court  or  Justice  may  proceed  in  a  summary  manner 
asgainst  a  purchaser  refusing  to  pay  ;  officer  may  refuse  such  pur- 
chaser* s  hid  after.  • 

Such  Court  or  Justice  shall  proceed  in  a  summary  manner  and 
^ve  judgment  and  issue  execution  therefor  forthwith ;  but  the  de- 
fendant may  claim  a  jury.  And  the  same  proceedings  may  be  had 
against  any  subsequent  purchaser  who  shall  refuse  to  pay,  and  the 
officer  may,  in  his  discretion,  thereafter  reject  the  bid  of  any  person 

80  refusing. 
J.  P. 

§  226.  These  two  sections  not  to  make  officer  liable  beyond  a 
certain  amount. 

The  two  preceding  sections  shall  not  be  construed  to  make  the 

officer  liable  for  any  more  than  the  amount  bid  by  the  second  or 

subsequent  purchaser,  and  the  amount  collected  from  the  purchaser 

refusing  to  pay. 
J.  P. 


§  227.  Personal  property  not  capable  of  manual  delivery^  how 
delivered  to  purchaser. 

When  the  purchaser  of  any  personal  property  capable  of  manual 

delivery  shall  pay  the  purchase  money,  the  officer  making  the  sale 

shall  deUver  to  the  purchaser  the  property,  and  if  desired,  shall 

execute  and  deliver  to  him  a  certificate  of  the  sale  and  payment. 

Such  certificate  shall  convey  to  the  purchaser  all  the  right,  title 

and  interest  which  the  debtor  had  in  and  to  such  property  on  the 

day  the  execution  was  levied. 
J.  P. 
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§  228.  Personal  property  not  capable  of  manual  delivery^  how 
Bold  and  delivered. 

When  the  purchaser  of  any  personal  property  not  capable  of 

manual  delivery  shall  pay  the  purchase  money,  the  officer  making 

the  sale  shall  execute  and  deUver  to  the  purchaser  a  certificate  of 

sale  and  payment.     Such  certificate  shall  convey  to  the  purchaser 

all  right,  title  and  interest  which  the  debtor  had  in  and  to  such 

property  on  the  day  the  execution  was  levied. 
J.  P. 

1.  The  purchaser  of  a  judgment  on  sale  under  execution  and  leyj  takes  as 
assignee  only — assuming  that  a  judgment  is  the  subject  of  levy  and  sale.  The 
Sheriff's  sale  of  a  judgment  passes  no  title  other  than^irould  pass  by  an  assign- 
ment bv  the  owner.     Fore  v.  Manlove^  1 8  Cal.  436. 

2.  Tlie  word  "  officer,"  in  the  two  previous  sections,  refers  to  the  incumbent  at 
the  time  of  the  act  of  sale ;  and  if  he  be  dead,  his  successor  cannot  perform  the 
duty.     People  v.  Boring ,  8  Cal.  406. 

3.  How  the  act  is  to  be  done  in  such  a  case,  discussed  and  suggested.     Id, 

§  229.  Real  property^  when  absolute  sale  or  not;  in  the  latter 
case^  what  the  certificate  mttst  contain. 

Upon  a  sale  of  real  property,  the  purchaser  shall  be  substituted 

to  and  acquire  all  the  right,  title  and  interest  therein,  and  claim  of 

the  judgment  debtor  thereto ;  and  when  the  estate  is  less  than  a 

leasehold  of  two  years  unexpired  term,  the  sale  shall  be  absolute. 

In  all  other  cases  the  property  shall  be  subject  to  redemption,  as 

provided  in  this  chapter.     The  officer  shall  give  to  the  purchaser  a 

certificate  of  the  sale  containing — 1st,  a  particular  description  of 

the  real  property  sold ;  2d,  the  price  bid  for  each  distinct  lot  or 

parcel ;  3d,  the  whole  price  paid ;  4th,  when  subject  to  redemption 

it  shall  be  so  stated.     A  duphcate  of  which  certificate  shall  be 

filed  with  the  Recorder  of  the  county. 
J.  P. 

1 .  Query :  What  is  the  efiect,  under  our  system,  of  a  sale  of  land  under  execn- 
tion  to  the  execution  creditor ;  does  it  pass  any  greater  title  in  the  premises  than 
that  actually  held  by  the  defendant  in  execution?  Eldridge  v.  See  Yup  Co.^  17 
Cal.  44. 

2.  The  statutory  right  of  redemption  is  equally  applicable  to  sales  under  decrees 
in  mortgage  cases,  as  to  sales  under  ordinary  judgments  at  law.  McMillan  ▼. 
Richards,  9  Cal.  365. 

3.  A  description  in  a  Sheriff's  return  of  city  lots  by  numbers,  referring  to  the 
official  city  map,  is  sufficient.     Welch  v.  Sullivan^  8  Cal.  165. 

4.  The  decisions  as  to  the  estate  of  the  judgment  debtor  after  sale  become, 
therefore,  authorities  for  determining  the  estate  of  the  mortgagor  after  sale  under 
the  decree,  and  from  them  it  will  be  found  that  the  ^tate  must  remain  in  the  mort- 
gagor until  a  consummation  of  the  sale  by  conyeyance,  as  it  docs  in  the  judgment 
debtor ;  and  that  the  conveyance,  when  executed,  will  take  efiect,  in  the  one  case. 
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from  the  date  of  the  mortgagee,  as  it  does  in  the  other  from  the  time  the  lien  of 
the  jndpment  attached.     McMillan  v.  Richards,  9  Cal.  365. 

5.  Until  a  coDsnmmation  of  a  sale  of  real  property  npon  execution  is  made  by 
a  convey  ancc  from  the  Sheriff,  the  estate  remains  in  the  judgment  debtor.  Until 
then,  the  purchaser  possesses  only  a  right  to  an  estate  which  may  afterwards  be 
perfected  bv  conveyance.     Cummings  v.  Coe,  10  Cal.  529. 

6.  The  title  of  a'purchaser  of  real  estate  at  Sheriff's  sale  does  not  depend  upon 
the  return  of  the  officer  to  the  writ.  The  purchaser  has  no  control  over  the  con- 
dact  of  the  officer  in  this  respect.     Cloud  v.  El  Dorado  County ,  12  Cal.  128. 

§  230:  Real  property  so  sold,  by  whom  it  may  be  redeemed. 

Property  sold  subject  to  redemption,  as  provided  in  the  last  sec- 
tion, or  any  part  sold  separately,  may  be  redeemed  in^  the  manner 
hereinafter  provided,  by  the  following  persons,  or  their  successors 
m  interest : 

1st.  The  judgment  debtor,  or  his  successor  in  interest,  in  the 
whole  or  any  part  of  the  property. 

2d.  A  creditor,  having  a  lien  by  judgment  or  mortgage  on  the 

property  sold,  or  on  some  share  or  part  thereof,  subsequent  to  that 

on  which  the  property  was  sold.     The  persons  mentioned  in  the 

second  subdivision  of  this  section  are,  in  this  chapter,  termed  re- 

demptioners. 
J.  P. 

1  •  Q^nerally . — The  statute  allowing  a  redemption  of  property  sold  at  judicial 
tales  contemplates  that  the  possession  shall  not  change  to  the  purchaser  until  the 
expiration  of  the  time  linl^ited  for  redemption.     Guy  v.  Middleton,  5  Cal.  392. 

2.  The  statute  allowing  redemption  of  lands  sold  under  execution  is  inoperative 
■8  to  those  cases  where  the  debt,  upon  which  judgment  and  execution  ^as  obtained, 
was  contracted  before  the  passage  of  the  act.     Scale  v.  Mitchell,  5  Cal.  401 . 

3.  An  act  denying  a  right  or  sale  for  the  enforcement  of  the  contract  would 
probably  be  such  a  vital  assault  upon  the  obligation  as  practically  to  destroy  it, 
and  therefore  be  unconstitutional.  But  a  repeal  of  a  right  of  redemption — ^in 
other  words,  an  act  making  a  sale  absolute  instead  of  conditional — ^would  not  im- 
pair the  contract.     Tuolumne  Redemption  Co.  v.  Sedgwick,  15  Cal.  515. 

4.  The  statutory  regulations  as  to  redemption  are  mere  provisions  of  sale,  gov- 
erning the  course  of  the  process  and  its  eftects.  They  do  not  touch  the  contract 
of  indebtedness,  which  stands,  as  it  stood  before,  a  valid  obligation  to  pay  money, 
with  the  sanctions  furnished  by  law  for  its  enforcement.  And  a  sale  without  any 
right  of  redemption  is  a  valid  and  sufficient  remedy  for  the  enforcement  of  the 
contract.     Id. 

5.  The  right  to  redeem  under  the  statute,  and  the  mode  of  asserting  the  right, 
are  mere  creatures  of  the  statute.  The  right  is  given  to  a  judgment  creditor,  and 
if  befon;  a  party  becomes  a  judgment  creditor  the  law  be  repealed,  he  has  no 
claim  to  redeem,  because  he  does  not  belong  to  the  class  of  persons  for  which  the 
remedy  is  furnished.    Id. 

6.  'i^he  Legislature  may  give  a  particular  privilege,  or  a  right,  to  contract  on 
certain  terms  or  in  certain  circumstances,  but  it  may  repeal  the  provision,  or  deny 
the  right,  as  a  general  rule,  as  f^lly  and  completely  as  it  can  give  them  ;  or  it  may 
alter  the  terms  at  its  pleasure,  subject  only  to  this :  that  it  cannot  repeal  or  alter 
fo  aa  to  affect  those  contracts  which  have  l>een  made  during  the  existence  of  the 
act  authorizing  them.    Id, 

7.  The  right  to  redeem  land  is  no  part  of  the  contract  of  indebtedness.  It  is  a 
Dew  privilege  given  by  statute.    It  is  a  provision  made  by  statute  for  a  future  con- 
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tract,  bj  pursuing:  which  a  purchase  of  land  may  be  made.  Bnt  as  this  provision 
is  only  a  matter  out  of  which  rights  may  grow,  the  provision  may  be  repealed  $i 
any  time  before  a  party  avails  himself  of  it.    Id.  ^ 

8.  A  redemption  of  property  sold  under  a  decree  of  foreclosure  is  accomplished 
by  payment  under  protest,  if  the  amount  claimed  to  be  due  by  the  SheriiF  to  cer- 
tain portions  claimed  are  disputed.    Id. 

9.  Courts  of  equity  will  lean  in  favor  of  the  right  of  redemption.  Hickox  v. 
LowBy  10  Cal.  207. 

10.  A  party  entitled  to  redeem  has  a  right  to  have  ascertained  the  price  at  which 
his  interest  was  sold,  in  order  that  he  may  redeem.    Raun  v.  Reynolds,  1 1  Cal.  20. 

1 1 .  The  equitable  right  to  redeem  property  sold  under  a  decree  of  foreclosnrs 
held  by  subsequent  incumbrancers  is  merged  into  a  statutory  right,  not  by  any 
force  given  to  the  language  of  the  decree,  but  by  the  fact  tliat  they  have  had  tlieir 
day  in  Court,  and  an  opportunity  of  setting  up  any  equities  they  possessed.  After 
the  decree,  they  stand,  as  to  their  right  of  redemption,  in  the  same  position  as  or- 
dinary judgment  debtors.    Montgomery  y.  Tutty  11  Cal.  317. 

12.  Who  may  op  may  not  redeem.  —  Under  the  two  hundred  and 
twenty-ninth  section  of  the  Practice  Act,  a  subsequent  judgment  creditor,  having 
a  lien,  has  a  right  to  redeem  real  estate  sold  by  foreclosure  of  a  previous  mortgage 
in  the  hands  of  the  purchaser.     Kent  v.  Cahoon  Sf  Laffan^  2  Cal.  595. 

13.  It  follows  that  a  creditor  of  the  mortgagor  obtaining  a  judgment  after  sale 
under  the  decree  of  foreclosure,  but  before  the  execution  of  the  convevancc  there- 
under, acquires  a  lien  on  the  estate  entitling  him  to  redeem.  McMillan  v.  Rick- 
ardsy  9  Cal.  365. 

14.  Where  a  mechanic's  lien  attached  on  certain  premises  January  18th,  1856, 
and  a  mortgage  was  placed  on  the  same  premises  January  21st,  1856,  and  a  suit 
was  brought  subsequent  to  the  execution  and  record  of  the  mortgage  to  enforce 
the  mechanic's  lien,  in  which  suit  the  mortgagees  were  not  made  parties,  and  an- 
der  the  decree  rendered  in  such  suit  a  sale  was  made,  and  after  the  expiration  of 
six  months  no  redemption  being  had,  a  deed  was  executed  to  the  assignees  of  the 
Sheriff's  certificate :  i/e/rf,  that  the  right  of  the  mortgagees  to  redeem  the  prem- 
ises, by  paying  off  the  incumbrance  of  the  mechanic's  lien,  was  not  affected  by  the 
decree  and  the  proceedings  thereunder,  and  that  the  purchasers  of  the  premises 
upon  a  decree  of  foreclosure  of  the  mortgage,  having  received  his  deed  upon 
such  purchase,  was  entitled  to  the  same  right  to  redeem.  Whitney  v.  Higgint^  10 
Cal.  547. 

15.  The  right  to  redeem,  under  the  statute,  from  a  sale  on  execution,  exists  in 
some  instances  where  there  is  no  equity,  and  in  other  instances  in  connection  with 
the  equitable  right.  Parties  to  the  suit  in  which  the  judgment  is  rendered,  under 
which  the  sale  is  made,  are  restricted  to  the  six  months  given  by  statute.  Parties 
acquiring  interests  pending  suits  to  enforce  previously  existing  liens,  or  after  judg- 
ment docketed  or  sale  made,  have  no  equity,  and  are  confined  to  the  rights  given 
by  the  statute ;  but  parties  obtaining  interests  subsequent  to  the  plaintiff  and  be- 
fore suit  brought,  who  are  made  parties  in  such  suit,  possess  the  equitable  and 
statutory  right.  They  may  redeem  under  this  statute,  or  they  may  file  their  bill 
in  equiU'.     Id. 

16.  The  redemption  should  be  beneficially  construed.  Kent  v.  Ijaffan,  2  Cal.  595. 

17.  Tlie  fapt  that  judgments  were  recovered  before  the  Act  of  1859  does  not 
vest  in  the  holders  of  them  the  right  to  redeem  from  a  sale  made  after  the  passage 
of  the  act,  upon  anv  terms  different  from  those  prescribed  by  the  act.     If  the  right 

.yi  to  redeem  under  the  Act  of  1851  were  an  incident  to  any  judgment  rendered 

I  while  that  act  existed,  it  was  a  portion  of  the  remedy  which  might  be  taken  away 

by  the  Le^slature  at  any  time  before  the  right  had  become  vested  by  the  party 
availing  himself  of  it.     Tuolumne  Redemption  Co.  v.  Sedgwick,  15  CaL  515. 

18.  Where  plaintiffs,  owners  of  certain  judgments  and  decrees,  had  hotli  the 
equitable  and  statutory  right  to  redeem  property  sold,  and  exercised  their  right 
under  the  statute  by  redeeming  from  D.,  who  had  purchased  under  his  own  fore- 
closure, and  then  D.,  as  assignee  of  other  judgments,  redeemed  from  plaintiffs: 
Heldf  that  plaintiffs  did  not  lose  their  eiiuitable  right  of  redemption,  from  the  fact 
that  they  also  asserted  their  statutory  right,  the  subsequent  redemption  by  D. 
leaving  their  claims  unsatisfied.    Id. 

19.  The  doctrine  of  Whitney  v.  Higgins,  (10  Cal.  554)  as  to  equitable  right  of 
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redemption  in  &vor  of  certain  persons  not  made  parties  to  a  mortgage  foreelosiiTe> 
applied  to  a  peculiar  state  of  facts.    Id. 

20.  Without  express  authority,  neither  the  Mayor  nor  the  Commissioners  of 
the  Funded  Debt  of  San  Francisco,  nor  any  or  either  of  them,  by  virtue  of  their 
offices  or  otherwise,  are  authorized  to  redeem,  under  the  Act  of  April  29th,  1851, 
lauds  of  the  city  sold  under  executions  against  her ;  neither  can  the  City  Attorney 
ratify  their  act  of  redemption  by  plea  after  suit  brought.  Thome  v.  San  Fran- 
dxo,  4  Cal.  127. 

21.  The  Commissioners  of  the  Funded  Debt  are  not  successors  in  interest, 
judgment  debtors,  or  judgment  creditors,  and  therefore  not  redemptioners,  nor  are 
they  so  in  their  indiTidual  capacity  of  citizens  and  tax-payers,    /a. 

22.  A  payment  to  the  Sheriff  for  the  redemption  of  land  sold  under  execution 
cannot  be  made  in  certified  checks.    7d. 

23.  The  purchaser  at  an  execution  sale,  before  conveyance  to  him,  has  a  right 
to  redeem  the  property  sold  on  the  enforcement  of  a  pnor  lien ;  aftet  conveyance 
to  him,  he  has  ttic  same  right  as  successor  in  interest  to  the  debtor  or  mortgagor. 
McMillan  v.  Richards,  9  Cal.  413. 

24.  Possibly  a  Court  of  equity  would,  under  some  circumstances,  allow  a  tenant 
for  years  to  redeem  the  premises  sold  in  foreclosure,  if  he  applied  within  a  reason- 
able period  after  becoming  acquainted  with  the  proceedings.  McDennoU  v.  Burke, 
16  Cal.  590. 

25.  A  owes  B  a  debt ;  to  secure  it,  A  and  C  jointly  mortgage  to  B  a  piece  of 
land  owned  by  them  in  common.  Subsequently,  A  mortgages  his  undivided  inter- 
est in  the  land  to  secure  a  debt  to  D.  B  forecloses  against  A  and  C,  and  buys  in 
the  wliolc  land,  not  making  D  a  party.  The  time  of  statutory  redemption  having 
expired,  B  gets  a  Sheriff's  deed :  Held,  that  D,  as  subsequent  mortgagee,  may  re- 
deem A's  but  not  C's  interest  in  the  land,  and  that  the  sale  is  final  as  to  C's  inter- 
est, D  not  being  a  necessary  party  to  the  forcclosura.  Kirkham  v.  Dupont,  14 
Cal.  563. 

26.  A  subsequent  mortgagee  would  have  a  right  to  redeem  premises  from  a  sale 
under  a  judgment  upon  meclianics'  liens  by  paying  the  money  iustly  due,  interest, 
costs,  etc.,  he  not  having  been  party  to  the  suit  by  the  lienholder.  Gamble  v. 
Woll,  15  Cal.  510. 

§  231.   When  it  may  be  redeemed ^  and  redemption  maney. 

[1859,  I860.]  The  judgment  debtor,  or  redemptioner,  may 
redeem  the  property  from  the  purchaser  within  six  months  after  the 
sale,  on  paying  the  purchaser  the  amount  of  his  purchase,  ndth 
twelve  per  cent,  thereon  in  addition,  together  with  the  amount  of 
any  assessment  or  taxes  which  the  purchaser  may  have  paid  thereon 
after  the  purchase,  and  interest  on  such  amount ;  and  if  the  pur- 
chaser be  also  a  creditor,  having  a  prior  lien  to  that  of  the  redemp- 
tioner, other  than  the  judgment  under  which  such  purchipe  was 
made,  the  amount  of  such  lien  with  interest. 

1.  Under  our  statute  a  redemptioner  is  not  required  to  pay  interest  on  the  pur- 
chaser's bid,  over  and  above  the  eighteen  per  cent.  McMillan  v.  Vischery  14  Cal. 
232. 

2.  When  a  redemptioner,  under  the  statute,  pays  to  the  Sheriff  an  excess  of 
monev,  under  protest  as  to  the  excess,  the  payment  is  not  compulsory.    Id. 

3.  Where  a  judgment  is  against  two,  one  only  of  whom  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent,  damages,  the  damages,  with  the  costs,  do  not 
become  part  of  the  original  judgment,  and  the  redemptioner  is  not  bound  to  pay 
them  when  he  redeems  from  a  sale  under  the  judgment.    Id. 

4.  The  purchaser  at  an  execution  sale,  before  conveyance  to  him,  has  a  right  to 
redeem  the  property  sold  on  the  enforcement  of  a  prior  lien ;  after  conveyance,  he 
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has  the  same  ri^ht  as  successor  in  interest  to  the  debtor  or  mortgagor.    McMillan 
V.  Richards,  9  Cal.  365. 

5.  Nor  is  he  required  to  pay  interest  on  the  whole  judgment  of  the  purchaser, 
but  only  on  the  excess  over  and  above  the  bid.     McMillan  v.  VisctuTy  14  Cal.  232. 

6.  A  owes  B  a  debt ;  to  secure  it,  A  and  C  jointly  mortgaji^e  to  B  a  piece  of 
land  owned  by  them  in  common.  Subsequent! v,  A  mortgajjcs  his  undivided  inter- 
est in  the  land  to  secure  a  debt  to  D.  B  forecloses  against  A  and  C,  and  buys  in 
the  whole  land,  not  making  D  a  party.  The  time  for  statutory  redemption  hav- 
ing expired,  B  gets  a  Sheriff's  deed :  Held,  that  D,  as  subsequent  mortgagee,  may 
redeem  A's,  but  not  C's,  interest  in  the  land,  and  that  the  sale  is  final  as  to  C's 
interest,  D  not  being  a  necessan-  partv  to  the  foreclosure.  Kirkham  v.  Dupont,  14 
Cal.  559. 

7.  The  redemption  money  for  A's  interest  would  be  the  amount  of  B's  mort- 
gage debt,  with  interest,  etc.,  less  one-half  of  the  purchase  money  of  the  whole 
tract  sold,  as  the  land  of  A  and  C  under  the  foreclosure  sale.     Id. 

8.  In  such  case  the  Sheritf  is  the  bailee  of  the  redempliouer  as  to  the  excess, 
,who  may  recover  it  back  on  demand,  the  money  not  having  been  paid  over  to  the 
redemptioner.     McMillan  v.  Vischer,  14  Cal.  232. 

9.  The  legal  estate  exists  in  the  judgment  debtor  after  expiration  of  tlie  time 
to  redeem,  until  execution  of  the  conveyance  to  the  purchaser.  McMillan  v. 
Richards,  9  Cal.  365. 

10.  The  title  to  real  estate  does  not  pass  until  the  execution  and  delivery  of  the 
deed.     Anthony  v.  Vessel,  9  Cal.  103. 

^11.  Time  is  not  given  for  the  purpose  of  enabling  the  debtor  to  make  a  profit 
out  of  the  estate,  but  for  the  purpose  of  enabling  him  to  raise  the  money  to  re- 
deem.    Harris  v.  Reynolds^  13  Cal.  517. 

12.  Where  a  redemptioner,  under  the  statute,  pays  to  the  Sheriff  an  excess  of 
money,  under  protest  as  to  the  excess,  the  payment  is  not  compulsorv.  McMillan 
v.  Vischer,  14  Cal.  240. 

13.  Under  our  statute  a  redemptioner  is  not  required  to  pay  interest  on  the  pnr 
chaser's  bid,  over  and  above  the  eighteen  per  cent.,  nor  is  he  required  to  pay  inter- 
est on  the  whole  judgment  of  the  purchaser,  but  only  on  the  excess  over  and 
above  the  bid.    Jd. 

-  14.  A  party  entitled  to  redeem  has  a  right  to  have  ascertained  the  price  at  which 
his  interest  was  sold,  in  order  that  he  may  redeem.     Raun  v.  Reynolds,  11  Cal.  14. 

15.  Where  a  judgment  is  against  two,  one  only  of  whom  appeals,  and  the  ap- 
peal is  dismissed  with  twenty  per  cent,  damages,  the  damages  with  costs  do  not 
become  part  of  the  original  judgment,  and  the  redemptioner  is  not  bound  to  pay 
them  when  he  redeems  from  a  sale  under  the  judgment.  McMillan  v.  Visclier,  14 
Cal.  240. 

16.  Who  may  op  not  object  to  the  redemption.  — Where  a  party 

purchased  property  at  Sheriff's  sale,  and  on  attempt  by  the  owner  to  redeem  from 
liim  he  objects  that  the  amount  tendered  for  redemption  is  not  enough,  l)ecause 
not  including  certain  taxes  he  has  paid  on  the  property :  Held,  that  he  must  show 
that  the  taxes  were  legally  assessed  and  paid,  and  were  a  charge  on  the  property 
before  or  at  the  time  of  the  redemption,  and  the  Tax  Collector's  rcicipis  arc  not 
sufficient  proof.     Scale  v.  Doane,  17  Cal.  476. 

17.  Third  persons  have  no  right  to  inquire  from  what  source  a  redemptioner 
gets  the  iiAuey  he  proposes  to  use  to  efiect  a  redemption  he  is  entitled  to  make.  Id. 

§  232.    When  judgment  debtor^  or  other  redemptioner^  may 
redeem* 

[1859,  I860.]     K  property  be  so  redeemed  by  a  redemptioner, 

•  Statutxs  ov  1868,  95. 

An  Art  for  the  relief  of  Purchasers  at  Sales  of  Real  EstaU  by  Public  Offieers.    Approved,  Hank 

27th,  1868. 

The  People  of  tho  State  of  California,  represented  in  Senate  and  Assembly,  do  enact  ai 
follows : 
Sbction  1.  Where  lands  have  been  or  may  be  hereafter  sold  by  a  Sherifl;  or  other  autIlO^ 
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either  the  judgment  debtor  or  another  redemptioner  may,  within 
sixty  days  after  the  last  redemption,  again  redeem  it  from  the  last 
redemptioner,  on  paying  the  sum  paid  on  such  last  redemption  with 
four  per  cent,  thereon  in  addition,  and  the  amount  of  any  assess- 
ment or  taxes  which  the  said  last  redemptioner  may  have  paid 
thereon  after  the  redemption  by  him,  with  interest  on  such  amount, 
and  in  addition,  the  amount  of  any  liens  held  by  said  last  redemp- 
tioner prior  to  his  own,  with  interest ;  provided,  that  the  judgment 
under  which  the  property  was  sold  need  not  be  so  paid  as  a  hen.  The 
property  may  be  again,  and  as  often  as  the  debtor  or  a  redemptioner 
is  so  disposed,  redeemed  from  any  previous  redemptioner,  within 
sixty  days  after  the  last  redemption,  with  four  per  cent,  thereon  in 
addition,  and  the  amount  of  any  assessments  or  taxes  which  the 
last  previous  redemptioner  paid  after  the  redemption  by  him,  with 
mterest  thereon,  and  the  amount  of  any  liens,  other  than  the  judg- 
ment under  which  the  property  was  sold,  held  by  the  said  last 
redemptioner  previous  to  his  own,  with  interest.  Notice  of  redemp- 
tion shall  be  given  to  the  SherifiF.  If  no  redemption  be  made 
within  six  months  after  the  sale,  the  purchaser,  or  his  assignee,  shall 
be  entitled  to  a  conveyance ;  or  if  so  redeemed,  whenever  sixty 
days  have  elapsed,  and  no  other  redemption  has  been  made,  and 
notice  thereof  given,  the  time  for  redemption  shall  have  expired, 
and  the  last  redemptioner,  or  his  assignee^  shall  be  entitled  to  a 
Sheriff's  deed.  K  the  debtor  redeem  at  any  time  before  the  time 
for  redemption  expires,  the  effect  of  the  sale  shall  be  terminated 
and  he  be  restored  to  his  estate. 

J.  P.    Scea/i/«,  §  231. 

I.  A  Sheriff  who  sellg  land  under  execation,  and  gives  a  certificate  of  the  sale 
to  the  purchaser,  and  subsequent  I  v  his  term  of  office  expires,  is  the  proper  person 
to  make  the  deed.     Anthony  v.  Wessel,  9  Cal.  103. 


iaed  officer,  for  taxes,  or  uDdor  an  execution  or  order  of  sale,  and  the  purchaser  or  Ui 
Mrifnu  mav  be  entitled  to  a  deed,  and  the  SheriflT,  or  other  officer  who  made  the  foJc,  is  dead 
or  abwot  from  the  State,  or  in  auvwise  disqualified,  it  shall  or  may  be  lawi^il  for  the  succee- 
•or  of  the  said  Sheriff,  or  other  officer,  to  make  such  deed  to  such  purchaser,  his  assignee  or 
■ansnccii,  in  the  same  manner  and  with  the  same  effbct  as  if  made  by  the  officer  making 
•aeb  rale. 

Sec.  2.  When  property  has  heretofore  been  sold  bv  a  Sheriff,  or  other  authorized  officer, 
far  taxes,  or  under  an  execution  or  order  of  sale,  ana  in  ooiutequence  of  the  death,  absence 
from  the  State,  or  other  disqualiflcation  of  the  Slieriff,  or  other  officer  who  made  the  sale,  a 
deed  for  the  property  so  sold  has  been  executed  to  the  purchaser  or  purchasers,  or  to  his  or 
tbejr  asdrns,  hy  the  successor  of  such  Slieriff,  or  other  officer,  such  deed  so  made,  as  afore- 
■aid,  by  tiie  successor  of  the  officer  who  made  the  sale,  is  hereby  ratified  and  confirmed,  and 
made  as  valid  and  bindina,  to  convey  the  property,  as  though  the  same  bad  been  executed 
by  the  oftoer  himself  wno  made  ttie  sale;  aud  such  de<^,  so  made,  and  executed,  and 
acknowledged,  according  to  law,  and  heretofore  recorded,  shall  impart  notice  of  its  contenta 
from  and  alter  the  date  of  the  passage  of  this  act. 

Sic.  8.  Such  deeds,  so  made  as  aforesaid,  shall  have  the  tame  force  and  eilbct  as  eridenot 
aa  if  made  by  the  officer  makingauoh  sale. 
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2.  A  purchaser  at  a  Sheriff's  sale  may  have  a  lien  upon  the  property  prior  to  that 
of  the  redeinptioner.  The  fact  that  he  is  the  creditor  does  not  divest  tne  lien.  He 
may  be  both  a  creditor  and  a  purchaser,  and  still  have  a  prior  lien  to  that  of  the 
redemptioner.  This  can  only  be  on  the  principle  that  the  legal  estate  is  still  in 
the  judgment  debtor,  until  the  delivery  of  the  Sheriff's  deed.  Knight  v.  Fair,  9 
Cal.  117. 

3.  The  Redemption  Act  of  1859  is  in  substitution  of  the  Act  of  1851,  and  ap- 
plies to  sales  made  after  the  passage  of  the  Act  of  1859,  though  made  upon  jadg> 
ments  rendered  before.     Tuolumne  Redemption  Co.  v.  Sedgwick,  15  Cal.  515. 

4.  The  payment  by  a  judgment  debtor  of  the  judgment,  after  a[  Sheriff's  sale, 
extinguishes  the  lien,  and  the  fact  that  he  takes  a  transfer  of  the  certificate  and 
the  Sheriff's  deed,  instead  of  a  certificate  of  redemption,  cannot  divest  the  lien  of 
a  sul)8equent  judgment.    McCarthy  v.  Christie,  13  Cal.  81. 

5.  Where  plaintiffs,  owners  of  certain  judgments  and  decrees,  had  both  the 
equitable  and  statutory  right  to  redeem  property  sold,  and  exercised  their  right 
under  the  statute  by  redeeming  from  D.,  who  had  purchased  under  his  own  fore- 
closure, and  then  D.,  as  assignee  of  other  judgments,  redeemed  from  plaintiff : 
Held,  that  plaintiffs  did  not  lose  their  equitable  right  of  redemption,  from  the  fact 
that  they  also  asserted  their  statutory  right,  the  subsequent  redemption  by  D.  leav- 
ing their  claims  unsatisfied.     Tuolumne  Redemption  do.  v.  Sedawick,  15  Cal.  522. 

6.  A  Sheriff's  deputy  may  execute  a  deed  for  property  sold  under  execution, 
but  he  must  execute  it  in  the  name  of  the  Sheriff.  If  executed  in  his  own  name,  it 
is  decisive  against  the  party  claiming  under  it.    Lewis  v.  Thompson,  3  Cal.  266. 

7.  A  marmamus  will  not  lie  against  a  Sheriff  to  compel  him  to  make  a  deed  to 
land  to  a  purchaser  at  execution  sale  who  refuses  to  pay  the  purchase  money,  for 
the  reason  that  he  is  the  oldest  judgment  and  execution  creditor,  and  entitled  to 
the  money,  especially  when  there  is  an  unsettled  contest  as  to  the  question  of  lien. 
Williams  v.  Smitli,  6  Cal.  91. 

8.  Wiicrc  a  Sheriff's  deed  is  executed  by  a  deputy,  in  the  name  of  the  Sheriff 
whose  term  of  office  had  expired  at  the  time  of  the  execution  of  the  deed,  the 
authority  of  the  deputy  must  be  shown  to  authorize  such  deed  to  be  read  in  evi- 
dence in  an  action  of  ejectment.     Cloud  v.  El  Dorado  County,  12  Cal.  128. 

§  233.  In  cases  of  redemption;  to  whom  the  payments  are  to  be 
made. 

The  payment  mentioned  in  the  last  two  sections  may  be  made  to 

the  purchaser  or  redemptioner,  as  the  case  may  be,  or  for  him,  to 

the  officer  who  made  the  sale ;  and  a  tender  of  the  money  shall  be 

equivalent  to  payment. 
J.  P.    ' 

1 .  Where  a  redemptioner,  under  the  statute,  pays  to  the  Sheriff  an  excess  of 
monev  under  protest  as  to  the  excess,  the  payment  is  not  compulsory.  McMiOam 
v.  Vischer,  14  Cal.  232. 

2.  In  such  case  the  Sheriff  is  the  bailee  of  the  redemptioner  as  to  the  excess, 
who  may  recover  it  back  on  demand,  the  money  not  having  been  paid  over  to  the 
redemptioner.    Id. 

3.  A  payment  to  the  Sheriff  for  the  redemption  of  land  sold  under  cxecotion 
ctfnnot  be  made  in  certified  checks.    People  v.  Hays,  4  Cal.  127. 

4.  The  "  officer  who  made  the  sale,"  refers  to  the  incumbent  at  the  time  of  the 
acts  of  sale,  and  not  to  the  official  character  of  the  person,  and  if  he  be  dead,  his 
successor  cannot  perform  the  duty — i.  e.  receive  the  redemption  money.  PeopU  ▼. 
Boring,  8  Cal.  406 ;  Anthony  v.  Wessel,  9  Id.  103. 

5.  How  redemption  money  in  such  cases  is  to  be  paid  discussed.    Id. 

6.  The  title  to  redeem  does  not  arise  from  the  existence  of  the  facts  mentioned 
in  the  statute,  but  it  is  a  statutory  right,  given  only  in  the  event  of  a  tender  and 
production  of  certain  statutory  proofs.  The  redemptioner  must  produce  «  oopj 
of  the  docket  of  the  judgment    Haskell  y.  Manlove,  14  Cal.  64. 
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§  234.    What  must  a  redemptioner  do  in  order  to  redeem. 

A  redemptioner  shall  produce  to  the  ofiBcer  or  person  from  whom 
he  seeks  to  redeem,  and  serve  with  his  notice  to  the  SherifiF: 

1st.  A  copy  of  the  docket  of  the  judgment  under  which  he 
claims  the  right  to  redeem,  certified  by  the  Clerk  of  the  Court,  or 
of  the  county  where  the  judgment  is  docketed ;  or  if  he  redeem 
upon  a  mortgage  or  other  lien,  a  note  of  the  record  thereof  certified 
by  the  recorder. 

2d.  A  copy  of  any  assignment  necessary  to  establish  his  claim, 
verified  by  the  affidavit  of  himself,  or  of  a  subscribing  witness 
thereto;  and 

3d.  An  affidavit  by  himself,  or  his  agent,  showing  the  amount 
then  actually  due  on  the  lien. 

1.  If  a  party  claim  a  Sheriff's  deed,  as  haTing  redeemed  property  as  saccessor 
in  imercst  of  the  jndj^ment  debtor,  his  offer  to  redeem  mast  have  been  made  in 
that  character.    JUaskeU  v.  Manhve,  14  Cal.  54. 

2.  To  entitle  a  judgment  creditor  having  a  lien  to  redeem,  he  must  serve  upon 
the  officer  a  copy  of  the  docket  of  the  judgment.  A  copy  of  the  judgment  is  not 
sufficient.     Id. 

3.  A  certificate  of  the  Sheriff  of  the  purchase  of  property  as  that  of  the 
defendant  in  execution  is  not  sufficient  to  enable  the  holder  to  redeem  as  such 
successor ;  at  least,  not  until  the  expiration  of  the  six  months.    Id. 

4.  An  assignee  of  a  judgment  and  of  the  Sheriff's  certificate  of  a  sale  there- 
under stands  m  the  same  position  as  his  assignor,  the  plaintiff,  after  the  judgment 
has  been  reversed ;  and  the  sale  will  be  set  aside  and  the  property  restored  to  the 
defendant,  where  no  loss  or  injury  will  be  done  the  assignee.  Reynolds  v.  HarrUf 
14  Cal.  667. 

5.  Otherwise,  as  to  a  stranger,  a  bona  fide  purchaser  without  notice.  He  is  not 
within  the  rule.  But  to  constitute  himself  such  a  purchaser,  he  must  show  that  he 
has  paid  the  purchase  money,  and  also  that  he  is  the  purchaser  of  the  legal  title, 
not  of  a  mere  equity.  And  a  purchaser  at  execution  sale  is  not  clothed  with  the 
legal  title  until  he  receives  a  Sheriff's  deed.    Id, 

§  235.  UniU  the  expircUian  of  redemption  time.  Court  may 
restrain  waste  on  the  property  ;  what  shall  be  considered  waste. 

Until  the  expiration  of  the  time  allowed  for  redemption,  the 
Court  may  restrain  the  commission  of  waste  on  the  property,  by 
order  granted  with  or  without  notice,  on  the  application  of  the  pur- 
chaser or  the  judgment  creditor.  But  it  shall  not  be  deemed  waste 
for  the  person  in  possession  of  the  property  at  the  time  of  sale,  or 
entitled  to  possession  afterwards,  during  the  period  allowed  for 
redemption,  to  continue  to  use  it  in  the  same  manner  in  which  it  was 
previously  used ;  or  to  use  in  the  ordinary  course  of  husbandry ;  or 
to  make  the  necessary  repairs  of  buildings  thereon ;  or  to  use  wood 
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or  timber  on  the  property  therefor ;  or  for  the  repair  of  fences ;  or 

for  fiiel  in  his  family  while  he  occupies  the  property. 
J.  P. 

§  236.  Ments  and  profits^  who  is  to  receive. 

The  purchaser,  from  the  time  of  the  sale  until  a  redemption,  and 
a  redemptioner,  from  the  time  of  his  redemption  until  anotiier 
redemption,  shall  be  entitled  to  receive  from  the  tenant  in  posseeaon 
the  rents  of  the  property  sold,  or  the  value  of  the  use  and  occupa- 
tion thereof. 

J.  P. 

1.  The  purchaser  at  Sheriff's  'sale  of  a  "water  ditch,"  is  entitled  to  tiie  rents 
and  profits  thereof  from  the  date  of  the  sale  till  the  expiration  of  the  time  for 
redemption,  as  well  from  the  judgment  debtor  in  possession  as  from  his  tensnt. 
Harris  v.  Reynolds^  13  Cal.  514. 

2.  The  Words  "  tenant  in  possession/'  in  section  two  hundred  and  thirty-six  of 
the  Practice  Act,  embrace  the  judgment  debtor,  as  well  as  his  lessee.    Id, 

3.  Where  the  owner  of  mortgaged  premises  leases  the  same  for  a  term  of  jean, 
and  the  rent  is  paid  in  advance  by  the  tenant :  Uddj  that  the  purchaser,  under 
the  mortgage  sale,  can  require  the  tenant  to  pay  the  rent  over  again  to  him. 
McDewittY.  Stdlivan,  8  Cal.  592. 

4.  A  party  in  possession  of  premises  nnder  Sheriff's  sale,  and  receiving  rents 
and  profits  during  the  time  for  redemption,  should,  in  equity,  as  between  him  and 
defendant  in  execution,  pay  the  taxes  assessed  while  he  is  so  in  possession.  If  the 
owner  does  not  pay  them,  then  the  statute  requires  the  party  in  possession  to  pay. 
KeUey  v.  Abbott,  13  Cal.  609. 

5.  If,  in  such  case,  such  party  fails  to  pay  the  tax,  permits  the  premises  to  be 
sold,  and  buys  them  in,  he  can  derive  no  benefit  from  the  sale ;  except  that,  in 
equity,  the  amount  paid  would  probably  be  considered  an  advance  to  the  judgment 
debtor.  And  this,  though  the  premises  were  bid  in  by  one  of  two  partners,  while 
the  possession,  under  the  Sheriff's  sale,  was  by  both  partners.  The  duty  to  pa  J 
the  tax  was  several  as  well  as  joint.    Id. 

6.  A  purchaser  of  land  at  Sheriff's  sale  can  maintain  an  action  for  rent  against 
the  tenant  in  possession  under  the  judgment  debtor,  before  the  expiration  of  the 
six  months  allowed  for  redemption,  and  as  often  as  the  rent  becomes  due  under  the 
terms  of  the  lease  existing  when  he  purchased.    Reynolds  v.  LcUhrop,  7  Cal.  43. 

7.  The  sale  operates  as  an  assignment  of  the  lease  for  the  time.    Id. 

8.  As  to  whether  the  words  "  tenant  in  possession  "  would  include  the  judgment 
debtor,  in  a  case  where  he  was  in  possession  at  the  time  of  the  sale,  so  as  to  make 
him  responsible  for  use  and  occupation — query  f    Id. 

9.  At  a  Sheriff's  sale  of  the  premises  on  a  foreclosure  suit  by  plaintiff  against 
R.,  plaintiff  became  the  purchaser.  During  the  six  months  succeeding  the  sale,  C, 
acting  as  agent  of  defendants,  occupied  the  premises,  carrying  on  the  business  of  a 
saloon.  At  the  end  of  the  six  months,  defendants,  as  mortgagees,  redeemed : 
Held,  that  the  defendants  are  tenants  in  possession  within  the  two  hundred  and 
thirty-sixth  section  of  the  Practice  Act,  and  must  pay  the  plaintiff  ibr  use  and 
occupation  for  the  six  months.    Knight  v.  Truett,  18  Cal.  113. 

10.  A  judgment  debtor  who  redeemed  his  property  within  twenty-one  days  after 
the  Sheriff's  sale,  but  who  had  received  from  his  tenants  in  possession  four  hundred 
and  forty-five  dollars  rent  between  the  day  of  sale  and  the  redemption:  Hddj 
liable  to  the  purchaser  at  the  sale  for  the  amount  so  received.  Klitm  r.  Chase,  17 
Cal.  596. 

11.  The  section  of  the  act  allowing  to  the  purchaser  the  value  of  the  use  and 
occupation  afibrds  the  only  remedy  the  purchaser  is  entitled  to.  Guy  t.  Middletm, 
5  Cal.  392. 
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§  237.  jff  purchaser  of  real  property  be  evicted  for  irregulari- 
ties in  the  sale^  what  fie  may  recover  and  from  whom.  When 
judgment  to  be  revived.  Petition  for  the  purpose  how  and  by 
whom  made. 

[I860.]  K  the  purchaser  of  real  property,  sold  on  execution, 
or  his  successor  in  interest,  be  evicted  therefrom  in  consequence  of 
irregularities  in  the  proceedings  concerning  the  sale,  or  of  the 
reversal  or  discharge  of  the  judgment,  he  may  recover  the  price 
pwd,  with  interest,  from  the  judgment  creditor.  K  the  purchaser  of 
property  at  SheriflF's  sale,  or  his  successor  in  interest,  fail  to  recover 
possession  in  consequence  of  irregularity  in  the  proceedings  concern- 
ing the  sale,  or  because  the  property  sold  was  not  subject  to  execu- 
tion and  sale,  the  Court  having  jurisdiction  thereof  shall,  on  petition 
of  such  party  in  interest,  or  his  attorney,  revive  the  original  judgment 
for  the  amount  paid  by  such  purchaser  at  the  sale,  with  interest 
thereon,  from  the  time  of  payment,  at  the  same  rate  that  the  original 
judgment  bore ;  and  when  so  revived,  the  said  judgment  shall  have 
the  same  effect  as  an  original  judgment  of  the  said  Court  of  that 
date,  and  bearing  interest  as  aforesaid,  and  any  other  or  afteiv 
acquired  property,  rents,  issues  or  profits  of  the  said  debtor,  shall 
be  liable  to  levy  and  sale  under  execution  in  satisfaction  of  such 
debt ;  provided,  that  no  property  of  such  debtor  sold  bona  fide 
before  the  filing  of  such  petition  shall  be  subject  to  the  lien  of  said 
judgment ;  and  provided  fiirther,  that  notice  of  the  filing  of  such 
petition  shall  be  made  by  filing  a  notice  thereof  in  the  Recorder's 
oflBce  of  the  county  where  such  property  may  be  situated ;  and  that 
said  judgment  shall  be  revived  in  the  name  of  the  original  plaintiff 

or  plaintiffi,  for  the  use  of  said  petitioner,  the  party  in  interest. 
J.  P. 


Chapter  n. — Proceedings  supplementary  to  execution. 

Sec.  238.  When  execution  returned  unsatisfied^  judgment  cred- 
itor may  compel  judgment  debtor  to  appear  before 
a  Judge  and  answer  concerning  his  property ; 
debtor  not  to  go  out  of  his  county. 
289.  Proceedings  to  compel  debtor  to  appear;  in  what 
cases  he  may  be  arrested;  what  bail  may  be  given. 


^ 
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240.  Any  debtor  of  the  judgment   debtor  may  fay  the 

latter*  B  creditor. ' 

241.  Examination  of  debtors  of  judgment  debtor,  or  of 

those  having  property  belonging  to  him. 

242.  Witness  required  to  testify. 

243.  Judge  may  order  property  to  be  applied  on  execution, 

244.  Proceedings  upon  claim  of  another  party  to  property, 

or  on  denial  of  indebtedness  to  judgment  debtor. 

245.  Disobedience  of  order,  how  punished. 

§  238.  When  execution  returned  unsatisfied,  judgment  creditor 
may  compel  judgment  debtor  to  appear  before  a  Judge  and  answer 
concerning  his  property  ;  debtor  not  to  go  out  of  the  county. 

When  an  execution  against  property  of  the  judgment  debtor,  or 
of  any  of  several  debtors  in  the  same  judgment,  issued  to  ihe 
SheriflF  of  the  county  where  he  resides — or  if  he  does  not  reade 
in  this  State,  to  the  Sheriff  of  the  county  where  the  judgment  roD 
is  filed — ^is  returned  unsatisfied  in  whole  or  in  part,  the  judgment 
creditor,  at  any  time  after  such  return  is  made,  shall  be  entitled  to 
an  order  from  the  Judge  of  the  Court  or  a  County  Judge,  requiring 
such  judgment  debtor  to  appear  and  answer  concerning  his  prop- 
erty, before  such  Judge,  or  a  referee  appointed  by  him,  at  a  time 
and  place  specified  in  the  order ;  but  no  judgment  debtor  shall  be 
required  to  attend  before  a  Judge  or  referee  out  of  the  county  in 
which  he  resides,  when  proceedings  are  taken  under  the  proviaons 
of  this  chapter. 

N.  Y.  Code.  §  292.    J.  P. 

1.  Edwards  on  Referees,  158,  et  seq. ;  and  Edwards  on  Receivers  in  Equity,  366, 
et  seq. 

2.  These  proceedings  are  a  substitute  for  a  creditor's  bill  in  the  old  practice. 
Adams  v.  Hackett,  7  Cal.  187. 

3.  The  fact  that  a  referee  in  the  proceedinj]^  supplementary  to  execution  was  the 
clerk  of  the  attaching  creditor  is  not  any  considerable  evidence  of  fraud,  when  the 
limited  duties  of  the  referee  are  considered.     Id. 

4.  As  soon  as  proceedings  supplementary  to  execution  were  instituted  before  the 
District  Court,  it  obtained  jurisdiction  over  the  case,  and  had  authority  to  proceed 
and  apply  the  property  of  the  judgment  debtor  to  the  satisfaction  of  the  judgment 
of  the  plaintiffs.    Id.  ' 

5.  The  obvious  purpose  of  the  provisions  of  the  Code,  respecting  supplementary 
proceedings,  (§§  294-299)  is  to  give  the  creditor  an  immediate  and  summary  rem- 
edy against  the  debtor's  property ;  bnt  not  to  permit  the  rights  of  third  parties  to 
be  brought  into  litigation,  except  in  a  regular  way,  bv  suit.  ( Goodvaw  y.  BettSy  7 
How.  Pr.  R.  187;  The  People  v.  King,  9  Id.  97,  100;  Gasper  v.  BenneU,  12  Id. 
307 . )  To  sustain  an  order  tiiat  he  apply  property  in  his  possession  to  the  judgment, 
it  is  not  enough  that  he  has  it  in  possession.    It  must  appear  to  be  his  property. 
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If  the  contrary  appears,  the  remedy  to  test  the  title  is,  for  the  receiver  to  bring 
action  for  the  property.    Rodman  v.  Henry,  17  N.  Y.  (3  E.  P.  Smith's)  R.  482. 

6.  Before  the  suppfementary  proceedings  can  be  instituted,  the  creditor's  rem- 
edy byexecution  must  be  really  exhausted.    Nagh  v.  James,  7  Abb.  Pr.  234. 

7.  Where  the  Sheriff  makes  return  of  an  execution  before  the  expiration  of  the 
sixty  days,  at  the  request  of  the  plaintiff  or  Iiis  attorney,  such  return  is  to  be  re- 
garded as  the  act  of  the  party,  and  not  the  official  act  of  the  Sheriff,  and  supple- 
mentary proceedings  founded  upon  such  a  return  will  be  set  aside,  on  application 
of  the  judgment  debtor.    Spencer  v.  Cavler,  9  Abb.  Pr.  382. 

8.  But  where  the  return  is  made  by  the  officer  of  his  own  motion,  and  in  good 
fiuth,  it  is  no  objection  that  it  was  made  within  the  sixty  days.  Farquaharson  v. 
Kimball,  9  Abb.  Pr.  385,  note. 

9.  The  fact  that  a  second  execution,  which  has  been  issued  since  the  return  of 
that  on  which  the  proceedings  are  founded,  has  not  been  returned,  does  not  aficct 
the  proceedings.    Id. 

10.  The  proceedings  taken  on  the  return  of  the  first  execution  are  not  super- 
ceded by  an  insufficient  leyy  under  the  second.    Id. 

§  239.  Proceedings  to  compel  debtor  to  appear ;  in  what  cases 
he  may  be  arrested;  what  hail  may  be  given. 

[1854.]  After  the  issuing  an  execution  against  property,  and 
upon  proof  by  affidavit  of  a  party  or  otherwise,  to  the  satisfaction 
of  the  Court  or  of  a  Judge  thereof,  or  County  Judge,  that  any 
judgment  debtor  has  property  which  he  unjustly  refuses  to  apply 
towards  the  satisfaction  of  the  judgment,  such  Court  or  Judge  may, 
bj  an  order,  require  the  judgment  debtor  to  appear  at  a  specified 
time  and  place  before  such  Judge,  or  a  referee  appointed  by  him, 
to  answer  concerning  the  same  ;  and  such  proceedings  may  there- 
upon be  had  for  the  application  of  the  property  of  the  judgment 
debtor  toward  the  satisfaction  of  the  judgment,  z&  are  provided  upon 
the  return  of  an  execution.  Instead  of  the  order  requiring  the 
attendance  of  the  judgment  debtor,  the  Judge  may,  upon  affidavit 
of  the  judgment  creditor,  his  agent  or  attorney,  if  it  appear  to  him 
that  there  is  danger  of  the  debtor  absconding,  order  the  Sheriff  to 
arrest  the  debtor  and  bring  him  before  such  Judge.  Upon  being 
brought  before  the  Judge,  he  may  be  ordered  to  enter  into  an  under- 
taking, with  sufficient  surety,  that  he  will  attend  from  time  to  time 
before  tiie  Judge  or  referee,  as  shall  be  directed,  during  the 
pendency  of  proceedings,  and  until  the  final  determination  thereof, 
and  will  not  in  the  meantime  dispose  of  any  portion  of  his  property 
not  exempt  fi-om  execution.  Li  default  of  entering  into  such 
undertaking,  he  may  be  committed  to  prison. 

See  N.  Y.  Ck>de,  S  292.    J.  P. 

1.  A  commitment  for  contempt,  for  refusing  to  obe^  an  order  of  Court  com- 
manding  the  impriflonment  of  the  party  in  contempt,  until  he  shall  comply  with  the 
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order,  should  set  forth  that  it  is  in  the  power  of  the  partj  to  complr.    Ex  parte 
Cohen,  6  Cal.  318. 

2.  An  order  committinfr  a  party  for  contempt,  and  ordering  that  he  he  imprisoned 
until  he  comply  with  a  previous  order  commanding  him  to  pay  into  Court  a  cer- 
tain sum  of  money,  is  an  excess  of  jurisdiction,  and  void,  where  the  party  had 
made  affidavit,  which  was  uncontradicted,  that  the  money  had  passed  from  his  pos- 
session and  control  hcfore  the  proceedings  in  contempt  were  commenced.  Aaam$ 
T.  Haskell,  6  Cal.  216. 

3.  A  judgment  is  not  property,  within  the  meaning  of  the  Practice  Act.  Adam$ 
V.  Ilackett,  7  Cal.  187. 

4.  Where  the  plaintiff  proceeded,  under  section  two  hundred  and  thirty-nine  of 
the  Practice  Act,  to  examine  his  judgment  debtor  as  to  a  judgment  held  by  him 
against  A.,  and  after  examination,  obtained  an  order  to  apply  the  same  to  the 
judgment  of  plaintiff,  it  seems  that  it  is  not  necessary  to  make  A.  a  party  to  the 
proceeding.     Id. 

5.  Though  Courts  are  exclusive  judges  of  their  own  contempts,  still,  a  party 
cannot  be  imprisoned  for  neglecting  or  refusing  to  do  what  it  appears  it  is  out  of 
his  power  to  perform.     Adams  v.  Saskell,  6  Cal.  316. 

6.  The  rigfit  to  the  examination  under  the  Code  is,  like  the  right  to  discovery 
under  a  creditor's  action  under  the  Revised  Statutes,  unqualifiedly  given  wherever 
an  execution  has  been  returned  unsatisfied  in  whole  or  in  part.  Owen  v.  Dupagnae, 
9  Abb.  Pr.  180. 

7.  The  rules  settled  in  reference  to  proceedings  under  creditor's  bills  may  be 
regarded  as  controlling  the  practice  in  supplementary  proceedings,  when  not  altered 
by  the  Code  or  the  practice  under  it.    Id. 

8.  It  appeared  by  the  affidavit  upon  which  the  order  for  the  examination  of  the 
defendant  was  founded,  and  the  fact  was  recited  in  the  order,  that  about  fifteen 
years  previously  an  execution  had  been  issued  upon  the  judgment,  and  had  been 
returned  wholly  unsatisfied ;  and  that  an  cdias  execution,  issued  shortly  before  the 
making  of  the  affidavit,  had  not  been  returned :  Heldf  that  the  affidavit  was  snffi> 
cient,  and  that  the  judgment  creditor  was  entitled  to  the  order  for  the  examination 
of  the  defendant.    Id. 

9.  In  supplementaty  proceedings  against  judgment  debtors,  an  order  was  made 
forbidding  them  to  dispose  of  tlieir  property.  On  the  day  fixed  by  the  order  for 
their  appearance  for  their  examination,  they  appeared  at  the  office  of  the  Judge, 
and  after  waiting  some  time,  the  office  Ixjing  unoccupied,  went  away.  Within  an 
hour  after  the  appointed  time,  the  Judge  appeared  at  his  office,  ancl  the  plaintHT 
also  appeared,  and,  in  the  absence  of  tlie  defendants,  took  an  order  appointing  the 
referee,  and  continuing  the  injunction.  In  conformity  with  this  order,  the  defend- 
ants appeared  and  submitted  to  an  examination:  Held,  1.  That  the  original 
injunction  had  not  become  revoked  nor  inoperative,  nor  had  the  proceedings  been 
suspended  by  the  circumstances ;  and  if  they  were,  it  was  waived  by  the  subsequent 
appearance  of  the  defendants.  2.  That  the  act  of  the  defendants  in  paying  over 
money  subsctiuent  to  their  attendance  at  the  office  of  the  Judge  was  a  contempt. 
Reynolds  v.  McEikonff  20  How.  Pr.  454. 

10.  It  seems,  that  the  provisions  of  the  Code  for  proceedings  supplementary  to 
execution  are  limited  to  reaching  property  of  the  debtor,  whether  in  his  possession 
or  in  the  possession  of  others  for  him,  and  which  is  conceded  to  be  his ;  also  money 
due  to  the  debtor  when  the  order  is  obtained  and  served.  But  when  property  or 
money  appears  to  belong  to  him,  but  is  in  the  hands  of  others,  who  make  claim 
thereto,  it  sliould  be  reached  through  a  receiver.     Stewart  v.  Foster,  1  Hilt.  505. 

11.  Examinations  on  supplementary  proceedings  to  a  judgment  can  only  be 
extended  to  the  discovery  oi  the  property  in  the  possession  or  control  of  the  defend- 
ant, which  he  can  deliver  over.  If  the  property  is  in  the  possession  of  another  claim- 
ing title,  no  matter  how  fraudulent  the  transfer,  no  order  can  be  made  to  compel 
him  to  deliver,  and  tlierefore  no  questions  can  be  put  to  the  debtor  or  witness  to 
discover  or  prove  the  fraud.  •  Totcti  v.  Safeguard  Ins.  Co.,  4  Bosw.  683. 

12.  A  judgment  creditor,  by  commencing  supplementary  proceedings  against 
the  judgment  debtor  under  section  two  hundred  and  ninety-two  of  the  Code,  and 
obtaining  an  order  for  the  examination  of  tiie  debtor,  does  not  acquire  a  prior  right 
to  or  lien  upon  the  equitable  assets  of  the  debtor. — ^Pratt,  J.,  dissented. 

13.  In  supplementary  proceedings,  the  Judge  at  chambers,  before  whom  the 
order  is  returned,  may  vacate  it,  on  motion  of  the  summoned  party,  if  the  affidavit 
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on  which  it  is  founded  is  insofficient,  or  if  for  any  reason  it  appears  to  have  been 
improvidentlj  granted.     Qmrtois  v.  Harriaony  1  Hilt.  109. 

14.  It  is  not  necessary  that  the  affidavit,  on  which  the  order  for  the  examina- 
tion in  supplementary  proceedings  is  founded,  should  be  served  with  the  order. 
Utica  City  Bank  v.  BwU,  9  Abb.  Pr.  385,  note. 

15.  A  Judge  should  not,  on  supplementary  proceedings,  by  a  summary  order, 
require  trustees,  who  hold  a  trust  fund  of  the  debtor,  to  apply  future  income  accru- 
ing therefrom  to  the  payment  of  the  judgment     Steufart  v.  Foster,  1  Hilt.  505. 

16.  Of  the  facts  requisite  to  be  stated  in  the  affidavit.  Owen  v.  Dupagnac,  9 
Abb.  Pr.  180. 

§  240.  Any  debtor  of  the  judgment  debtor  may  pay  the  latter* % 
creditor. 

After  the  issuing  of  an  execution  agunst  property,  any  person 
indebted  to  the  judgment  debtor  may  pay  to  the  Sheriff  the  amount 
of  his  debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy  the 
execution,  and  the  Sheriff's  receipt  shall  be  a  sufficient  discharge 
for  the  amount  so  paid. 

S«e  N.  Y.  Code,  \  293.    J.  P. 

§  241.  Examination  of  debtors  of  judgment  debtor ^  or  of  those 
having  property  belonging  to  him. 

After  the  issuing  or  return  of  an  execution  against  property  of 
the  judgment  debtor,  or  of  any  one  of  several  debtors  in  the  same 
judgment,  and  upon  proof  by  affidavit  or  otherwise,  to  the  satisfac- 
tion of  the  Judge,  that  any  person  or  corporation  has  property  of 
such  judgment  debtor,  or  is  indebted  to  him  in  an  amount  exceed- 
ing fifty  dollars,  the  Judge  may,  by  an  order,  require  'such  person 
or  corporation,  or  any  officer  or  member  tiiereof,  to  appear  at  a 
specified  time  and  place  before  him,  or  a  referee  appointed  by  him, 
and  answer  concerning  the  same. 

Sec  N.  Y.  Code,  S  294.    J.  P. 

1.  Proceeding  snpplementarj  to  execution,  under  section  two  hundred  and 
ninety-four  of  the  Coae,  may  be  taken  to  compel  the  treasurer  of  a  joint  stock 
association  to  submit  to  an  examination,  upon  the  allegation  that  he  is  indebted  to 
it,  though  the  judgment  is  entered  against  nim  as  treasurer  of  such  association,  and 
the  action  was  commenced  bj  the  service  of  summons  upon  him  under  the  Act  of 
1849.     Courtois  r.  Harriaony  1  Hilt. 

2.  An  order  in  supplementarj  proceedings,  directing  that  the  defendant  should 
"  pay  over  to  plaintiff's  attorney  the  sum  of  eighteen  dollars,  being  money  that  he 
has  paid  out  and  disposed  of  since  the  order  made  by  me  on  the  twenty-eighth  day 
of  April,  restraining  him  from  disposing  of  his  said  property,  was  duly  served  on 
him,  and  while  the  said  order  remained  in  full  force  and  unrevoked,  and  that  in 
defanlt  of  payment  of  the  said  money  as  aforesaid,  the  said  M.  be  committed  to  the 
common  jail^"  etc. :  Hdd,  to  show  substantially  a  contempt,  and  the  infliction  of 
a  fine,  and  sufficient  to  justify  defendant's  imprisonment.  R^noldg  v.  AfcElhone, 
20  How.  Pr.  454. 

3.  After  a  receiver  of  defendant's  property  had  been  appointed,  in  proceedings 
supplementary  to  execution  against  tne  defendant,  instituted  by  plaintiff,  the 
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defendant's  honsehold  fumitare  was  destroyed  by  fire — ^the  furniture  was  such 
as  is  exempt  from  execution,  and  therefore  was  not  reached  by  the  supplement- 
ary proceedings,  but  it  was  insured  at  the  time  of  the  fire :  Held^  that  the  chum 
for  the  insurance  moneys  was  subsequently  acquired  property,  which  did  not  pass 
to  and  could  not  be  enforced  by  the  receiver.     Sands  v.  RoberUy  8  Abb.  Pr.  343. 

4.  Public  moneys  raised  by  a  municipal  corporation  pursuant  to  law — e.  g.,  by 
tax — ^for  purposes  of  government,  and  in  the  hands  of  its  fiscal  officer,  ace  not  tfaie 
property  of  the  corporation,  or  a  debt  due  to  it,  witliin  the  meaning  of  section  two 
nundred  and  ninety-four  of  the  Code,  so  as  to  entitle  a  judgment  creditor  of  the 
corporation  to  an  order  requiring  the  officer  to  pay  over  the  moneys  in  satisfaction 
of  the  judgment.    Lowber  v.  The  Mayor,  etc.,  of  N.  Y.,  7  Abb.  Pr.  248. 

5.  A  judginent  against  a  foreign  corporation  may  be  enforced  by  supplementary 
proceedings,  under  section  two  liundred  and  ninety-four  of  the  Code,  to  reach  prop- 
erty belonging  to  it  in  the  hands  of  third  parties,  or  debts  due  to  it  &om  third  ptf- 
ties.    McBride  v.  The  Farmers'  Savings  Batik,  7  Abb.  Pr.  347. 

6.  Form  of  affidavit  and  order  in  supplementary  proceedings  against  third 
parties  under  section  two  hundred  and  ninety-four  or  the  Code.  Sedey  v.  Garri- 
son,  10  Abb.  Pr.  460. 

7.  The  orders  allowed  to  be  made  in  supplementary  proceedings^-directing  the 
application  of  property  and  money  to  the  payment  of  a  judgment,  and  to  punish 
for  contempt  (Code,  \\  297,  302) — are  entirely  discretionary;  and  an  order  deny- 
ing an  application  for  them  is  not  appealable.    Joyce  v.  Hoibrook,  7  Abb.  Pr.  338. 

8.  In  order  to  put  the  debtor  in  contempt  for  interfering  with  his  property  after 
the  order,  it  must  be  affirmatively  shown  that  the  property  m  question  was  acquired 
prior  to  the  granting  of  the  order.  The  order  does  not  affect  after-acquired  prop- 
erty. C8  Paige,  568 ;  2  Barb.  Ch.  Pr.  153 ;  13  Id.  335 ;)  Potter  y.  Low,  16  How. 
Pr.'  R.  549. 

9.  The  wife  cannot  be  examined,  under  section  two  hundred  and  ninety-four  of 
the  Code,  in  supplementary  proceedings  against  her  husband.  Andrews  v.  Neison, 
7  Abb.  Pr.  3,  note. 

10.  It  seems,  that  the  proper  construction  of  section  two  hundred  and  ninety- 
four  would  apply  to  the  case  of  a  judgment  against  any  corporation.  McBride  v. 
The  Farmers^  Savings  Bank,  7  Abb.  Pr.  347. 

11.  It  seems,  that  proceedings  under  that  section  may  be  taken  against  a  cor- 
poration.    Cowiois  y.  Harrison,  1  Hilt.  109. 

§  242.    Witness  required  to  testify. 

Witnesses  may  be  required  to  appear  and  testify  before  the  Judge 
or  referee,  upon  anj  proceeding  under  this  chapter,  in  the  same 
manner  as  upon  the  trial  of  an  issue. 

See  N.  Y.  Code,  f  295.    J.  P. 

§  243.  Judge  may  order  'property  to  he  applied  on  ezeeution. 

The  Judge  or  referee  may  order  any  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  the  hands  of  such  debtor  or 
any  other  person,  or  due  to  the  judgment  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment ;  except,  that  the  earnings 
of  the  debtor  for  his  personal  services,  at  any  time  within  thirty 
days  next  preceding  the  order,  shall  not  be  so  applied,  when  it  shall 
be  made  to  appear  by  the  debtor's  affidavit  or  otherwise  that  such 
earnings  are  necessary  for  the  use  of  a  family  supported  wholly  or 
partly  by  his  labor. 

See  N.  Y.  Code,  §  297.    J.  P. 

See  Adams  y.  Hackett,  (7  Cal.  202)  as  to  the  form  of  the  order  in  that  case. 


[ 
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§  244.  Proceedings  upon  claim  of  another  party  to  property^  or 
on  denial  of  indebtedness  to  judgment  debtor. 

If  it  appear  that  a  person  or  corporation,  alleged  to  have  property 
of  the  judgment  debtor  or  indebted  to  him,  claims  an  interest  in  the 
property  adverse  to  him,  or  denies  the  debt,  the  Court  or  Judge 
may  authorize,  by  an  order  made  to  that  effect,  the  judgment  cred- 
itor to  institute  an  action  against  such  person  or  corporation  for  the 
recovery  of  such  interest  or  debt ;  and  the  Court  or  Judge  may, 
by  order,  forbid  a  transfer  or  other  disposition  of  such  interest  or 
debt,  until  an  action  can  be  commenced  and  prosecuted  to  judgment. 
Such  order  may  be  modified  or  vacated  by  the  Judge  granting  the 
same,  or  the  Court  in  which  the  action  is  brought,  at  any  time,  upon 
Buch  terms  as  may  be  just. 

See  N.  Y.  Code,  S  299.    J.  P. 

§  245.  Disobedience  of  orders ,  how  punished. 

If  any  person,  party  or  witness,  disobey  an  order  of  the  referee, 
properly  made,  in  the  proceedings  before  him  under  this  chapter, 
he  may  be  punished  by  the  Court  or  Judge  ordering  the  reference, 
for  a  contempt. 

See  N.  Y.  Code,  S  302.    J.  P. 

1 .  It  is  contempt  for  a  party  to  refuse  to  obey  or  answer  the  writ,  on  the  ground 
that  he  is  a  witness  attending  on  another  Court.    Page  v.  RandaUf  6  Cal.  32. 


TITLE   VIII. 

ACTIONS  IN  PARTICULAR  CASES. 

Chapter  I. — Actions  for  the  foreclosure  of  mortgages. 

Sec.  246.  Proceedings  in  foreclosure  suits, 

247.  Surplus  money  to  be  deposited  in  Court, 

248.  Proceedings  when  debt  secured  falls  due  at  different 

times.  .^^^^ 

§  246.  Proceedings  in  foreclosure  suits,  ^Xt^   "i^Q  d 

[1860, 1861.]     There  shall  be  but  one  action  for  the  recovery 
of  any  debt,  or  the  enforcement  of  any  right,  secured  by  mortgage 
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or  Hen,  upon  real  estate  or  personal  property,  which  action  shall  be 
in  accordance  with  the  provisions  of  this  chapter.  In  such  action, 
the  Court  shall  have  power,  by  its  decree  or  judgment,  to  direct  a 
sale  of  the  encumbered  property,  (or  such  part  thereof  as  shall  be 
necessary)  and  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  costs  and  expenses  of  the  sale,  the  costs  of  the  suit, 
and  the  amount  .due  to  the  plaintiff.  K  it  shall  appear  from  the 
Sheriff's  return  that  there  is  a  deficiency  of  such  proceeds,  and 
a  balance  still  due  to  the  plaintiff,  the  judgment  shall  then  be 
docketed  for  such  balance  against  the  defendant  or  defendants  per- 
sonally liable  for  the  debt,  and  shall,  fiK)m  the  time  of  such  docket- 
ing, be  a  lien  upon  the  real  estate  of  the  judgment  debtor,  and  an 
execution  may  thereupon  be  issued  by  the  Clerk  of  the  Court,  in 
like  manner  and  form  as  upon  other  judgments,  to  collect  such 
balance  or  deficiency  from  the  property  of  the  judgment  debtor.* 

1.  What  OOnstitutes  a  mortgage.— No  particular  form  of  words  » 
necessary  to  constitute  a  mortgage ;  and  where  two  instnimentB  taken  together 
described  the  property,  and  tlie  amount  of  indebtedness,  and  conveyed  the  premises 
as  secnrity  for  the  indebtedness :  Ilddy  to  be  a  sufficient  mortgage.  WooawwA  t. 
Cruzmariy  1  Cal.  203. 

2.  The  words,  "  we  mortgage  the  property,"  when  accompanied  by  a  prorision 
for  the  sale  of  it  in  case  the  money,  recited  in  the  instrument  as  being  thus  secured, 
be  not  paid,  are  clearly  sufficient.    De  Leon  v.  Higuera,  15  Cal.  483. 

3.  A  deed  and  defeasance,  to  constitute  a  mortgage,  must  be  between  the  same 
parties.    Low  v.  Henrys  9  Cal.  538. 

4.  In  mortgages  there  exist  the  right  to  foreclose,  after  condition  broken,  and 
the  right  of  redemption  from  forfeiture.  These  two  rights  are  mutual  and  recip- 
rocal. When  one  cannot  be  enforced,  the  existence  of  the  other  is  denied ;  and 
when  either  is  wanting,  the  instrument,  whatever  its  resemblance  in  other  respects, 
is  not  a  mortgage.    Kodi  v.  BriggSy  14  Cal.  256. 

5.  Where  plaintiff  leased  a  lot  to  B.  for  ten  years,  at  a  monthly  rent,  payable 
monthly — at  the  end  of  the  term,  B.  to  have  two-thirds  of  the  appraised  '\'alue  of 
the  house  to  be  by  him  erected,  and  the  lease  also  contained  this  clause :  *'And  it 
is  further  agreed,  etc.,  that  the  brick  house  now  being  built,  etc.,  shall  always  be 
and  remain,  as  the  same  is  hereby  declared  to  be,  mortgaged  as  security  for  the 
payment  of  the  monthly  rent  herein  stipulated:  **  Ueldy  that  it  was  a  mortgage; 
and  that  it  might  be  foreclosed  on  the  nonpayment  of  the  first  or  any  month's 
rent.    BarroilM.  v.  Battelle,  7  Cal.  450. 

6.  A  conveyance  and  an  attendant  agreement  for  a  reconveyance  upon  the  pay- 


•  Statute  of  1800,  pago  884,  «  48. 

Sec.  48.  Whenever  any  aonon  shall  be  brought  for  the  foreclosure  of  any  mortgage  or 
lion,  mentioned  in  Boction  forty-seven  of  this  act,  a  similar  affidavit  to  that  mentiouM  in 
said  section  shall  be  attached  to  the  complaint  in  such  action :  and  in  caw  the  same  tiliall  not 
bo  attached  at  the  commencement  of  the  said  action,  the  Court  in  which  the  suit  is  pendina, 
on  motion  of  the  defendant  therein,  shall  make  an  order  irtayina  all  proceedinKs  in  eooi 
action,  until  such  an  affidavit  shall  have  been  filed,  or  proof  made  of  the  payment  of  such 
taxes ;  and  it  shall  be  the  duty  of  the  Court,  before  entering  a  decree  or  Judgment  in  any 
such  case,  to  require  such  affidavit  or  proof. 

The  mortgages  and  liens  referred  to  in  the  foregoing  section  include  all  others  than  mort* 
gaires  given  to  secure  the  purchase  money  of  the  property  mortgaged. 

The  oath  referred  to  is  as  follows :  "  I,  A  B,  do  solemnly  swear,  tnat  all  taxes  for  State  and 
county  purposes,  assessed  on  the  — ^—  or  debt  secured  by  this  mor^[age»  (or  lien,  as  the  < 

lav  be)  have  been  paid. 

This  act  is  not  applicable  to  the  city  and  county  of  San  Francisco. 
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ment  of  the  amoant  of  the  consideration  and  interest,  do  not  of  themselves,  in 
the  absence  of  other  circumstances,  create  a  mortgage,  bat  only  a  defeasible  pur- 
chase, which  should  be  narrowly  watched  lest  it  may  be  made  the  means  of  con- 
verting what  was  in  fact  intended  as  security  into  an  absolute  purchase.  Hickox 
V.  Lofwe,  10  Cal.  197. 

7.  Whether  a  conveyance,  absolute  in  form,  executed  in  consideration  of  a 
precedent  debt  on  the  part  of  the  grantor  to  the  grantee,  and  an  agreement  exe- 
cuted at  the  same  time  by  the  grantee  to  reconvey  the  premises  to  the  grantor  upon 
payment  of  the  consideration,  with  interest  and  expenses,  taken  together  constitute 
a  mortgage  or  a  conditional  sale,  depends  upon  the  fact  whether  tne  debt  was  dis- 
charged by  the  convevance  or  subsisted  afterwards.    Id. 

8.  The  only  difficulty  which  arises,  where  there  is  an  absolute  conveyance  with 
an  attendant  agreement  to  reconrey,  is  to  ascertain  the  fact  whether  the  debt  sub- 
sists or  has  been  extinguished  ;  and  where  there  is  no  doubt  on  this  point,  Courts 
of  Equity  lean  in  favor  of  the  right  of  redemption,  and  construe  instruments  as 
constitating  a  mortgage  rather  than  a  conditional  sale.    Id. 

9.  A  provision  in  an  agreement  for  a  reconveyance,  upon  the  payment  of  the 
precise  amount  of  the  consideration  and  a  stipulated  monthlv  interest  thereon,  is 
a  circumstance  favoring  the  conclusion  that  the  debt  subsisted.    Id. 

10.  It  is  not  necessary,  to  constitute  a  mortgage,  that  it  should  appear  upon  the 
face  of  the  papers  that  tliere  was  any  personal  obligation  on  the  part  of  the  mort- 
gagor to  pay  the  amount  of  the  principal  and  interest.  Such  obligation  would 
only  enable  the  mortgagee  to  look  to  the  mortgagor  for  any  deficiency  remaining 
after  the  application  of  the  proceeds  of  sale  of  the  premises  to  the  payment  of  the 
8am  securea.    Id, 

11.  Slight  circumstances  will  determine  the  transaction  to  be  one  mortgage. 
when  that  can  be  done  without  violence  to  the  understanding  of  the  parties,    la. 

12.  A  deed  of  land  from  A.  to  F.,  reciting  the  consideration  at  one  nundred  dol- 
lars, and  a  contract  from  F.,  not  under  seal,  not  acknowledged  or  recorded,  agree- 
ing^ to  reconvey  the  land  to  A.  upon  payment  within  a  given  time  of  $8,600,  with 
interest  at  a  specified  rate,  deducting  the  rents  and  profits  of  the  land  during  the 
period  limited  for  payment,  were  delivered  betw^een  the  parties  at  the  same  time. 
This  contract  contained  a  provision  that  it  should  be  treated  only  as  a  contract  to 
convey,  and  not  as  an  acknowledgment  that  the  deed  was  intended  as  a  mortgage. 
The  real  consideration  of  the  deed  was  a  preexisting  indebtedness  of  $8,600  due 
firoin  A.  to  F. :  Held,  that  this  deed  is  not  in  effect  a  mortgage ;  that  the  question 
is  one  of  intention  to  be  gathered  from  the  whole  transaction ;  that  although  the 
consideration  of  the  deed  was  an  antecedent  debt,  yet  the  legal  inference  is  that  the 
debt  was  discharged  upon  the  execution  of  the  deed,  and  the  provision  in  the  con- 
tract to  reconvey,  as  to  not  treating  the  deed  as  a  mortgage,  confirms  this  infer- 
ence ;  and  it  was  competent  for  the  parties  to  insert  such  a  provision.  People  ex 
rid.  Ford  v.  Inciny  18  Cal.  117. 

13.  Mortgage,  who  may  make. — The  propertv  of  the  wife  may  be  mort- 
ona^^ed,  by  joint  deed  of  herself  and  husband,  for  the  debt  of  the  husband.  De 
Lieon  V.  Higuera,  15  Cal.  483. 

14.  The  wife  cannot  mortgage  her  separate  real  estate,  unless  her  husband  unites 
in  the  conveyance  in  the  mode  prescribed  by  our  statute — at  least,  as  to  property 
acquired  after  the  passage  of  the  statutes ;  and  these  statutes,  when  operating  m 
Juturo,  are  constitutional.     Harrison  v.  Brown,  16  Cal.  287. 

15.  But  the  fact  that  the  husband  abandons  his  wife,  or  sufiers  her  to  act  as  a 
femme  sole  and  take  care  of  herself,  does  not  give  her  a  right  to  mortgage  either 

his  or  her  separate  property,  whatever  may  be  the  effect  of  such  acts  of  the  hus- 
band in  rendering  her  personally  liable  for  her  contracts.    Id. 

16.  The  Act  of  February  14th,  1855,  (Wood's  Dig.  490)  makes  an  exception  in 
case  the  husband  be  not,  and  for  one  year  next  preceding  the  execution  of  the  con- 
Teyance  of  the  wife  has  not  been,  bonajide  residing  in  this  State.    Id. 

17.  The  trustee  of  a  naked  trust  has  no  power  to  mortgage  the  trust  estate. 
Griffin  V.  Blanchar,  17  Cal.  70. 

18.  A  corporation  may  bind  itself  by  a  note  and  mortgage,  made  by  its  presi- 
dent and  secretary,  and  signed  by  them  in  their  official  capacity  as  such.  Rowe  r. 
Table  Mountain  Water  Co.,  10  Cal.  441. 

19.  A  mortgage  of  the  homestead  of  the  &mily,  executed  by  the  husband  only, 


800  FORECLOSURE.  [§  246 

is  void.  To  make  sach  a  mortgage  valid,  the  wife  should  join  with  the  husband 
in  the  execution  of  it.     Lies  r.  De  Diablar,  12  Cal.  327. 

20.  Where  husband  and  wife  execute  a  note  and  mortgage,  the  note  is  good  as 
to  the  husband,  even  if  void  as  to  the  wife ;  and  the  property  is  bound  by  the 
mortgage,  independent  of  the  note  of  the  wife.    Pfeiffer  v.  Riehn,  13  Cal.  643. 

21.  A  married  woman  cannot  make  an  assignment  of  a  mortgage,  without  the 
concurrence  of  the  husband.  [The  property  was  common. — Rep.]  Ttyson  v. 
Sutton,  13  Cal.  490. 

22.  A  married  woman  has  no  power  to  execute  a  mortgagjC  to  secure  the  paj- 
ment  of  a  promissory  note,  given  by  her  as  a  femme  covert.  Simpers  v.  Sloan,  5 
Cal.  458. 

23.  Nature  of  mortgage  securities,  and  their  relation  to 

the  debt  secured. — The  original  character  of  mortgages  has  undergone  a 
change.  They  have  ceased  to  be  conveyances,  except  in  form.  They  are  no 
longer  understood  as  contracts  of  purchase  and  sale  between  the  parties,  bat  as 
transactions  by  which  a  loan  is  made  on  the  one  side,  and  security  for  its  repaj- 
ment  furnished  on  the  other.  They  pass  no  estate  in  the  lands,  but  are  men 
securities ;  and  default  in  the  payment  of  the  money  secured  does  not  change 
their  character.     McMillan  v.  Richards,  9  Cal.  365. 

24.  The  settled  doctrine  of  equity  now  is,  that  a  mortgage  is  a  mere  security  for 

a  debt,  and  passes  only  a  chattel  interest ;  that  the  debt  is  the  principal,  and  the 
land  the  incident;  that  the  mortgage  constitutes  simply  a  lien  or  incumbrance; 
and  that  the  equity  of  redemption  is  the  real  and  beneficial  estate  in  the  land, 
which  may  be  sold  and  conveyed  by  the  mortgagor  in  any  of  the  ordinary  modes 
of  assurance,  subject  only  to  the  lien  of  the  mortgage.  Id. ;  Nagle  v.  diacy.  Id. 
426 ;   Goodenow  v.  Etoer,  16  Id.  461. 

25.  A  mortgage  does  not  vest  in  the  morteagce  any  estate  in  the  land,  either 
before  or  after  condition  broken.    Pajment  aner  default  operates  to  discharge  the 

lien  equally  with  payment  at  the  maturity  of  the  debt.  Johnson  v.  Sherman,  15 
Cal.  287  ;   Godfrey  v.  CaldweU,  2  Id.  489. 

26.  The  mortgage  being  a  mere  security  for  a  debt,  it  must  follow  that  the  pay- 
ment of  the  debt,  whether  before  or  af^er  default,  will  operate  as  an  extinguish- 
ment of  the  mortgage.    McMillan  v.  Richards,  9  Cal.  365. 

27.  Where  property  is  mortgaged  to  secure  two  notes,  falling  due  at  different 

periods,  and  the  mortgage  is  foreclosed  by  suit  upon  the  note  first  falling  due,  and 
then,  after  the  period  for  redemption  has  passed,  but  before  the  Sheriff  has  exe> 
cuted  his  deed  to  the  purchaser,  this  first  note,  or  rather  the  judgment  thereon,  is 
paid  :  Held,  that  the  payment  of  this  note  effected  the  redemption  of  the  property, 
and  left  it  subject  to  the  mortgage  to  secure  the  second  note.  Hacker  v.  Reas,  16 
Cal.  650. 

28.  A  tender  of  the  money  due  on  a  bond  and  mortgage,  after  the  law  day  of 
the  mortgage,  and  a  refusal  to  accept  the  money,  do  not  dischai^e  the  Hen  of  the 

mortgage.    Perre  v.  Castro,  14  Cal.  519. 

29.  The  debt  and  mortgage  are  inseparable.  The  latter  must  follow  the  former. 
As  distinct  from  the  debt,  the  mortgage  has  no  determinate  value,  and  is  not  a 

subject  of  transfer.    Nagle  v.  Macy,  9  Cal.  426. 

30.  The  character  of  a  mortgage,  as  security,  is  in  no  way  affected  by  the  fact 
that  judgment  for  the  debt  has  been  obtained.    Id. 

31 .  If  a  mortgage  at  the  beginning,  the  instrument  always  remains  a  mortgage. 

Lee  V.  Evans,  8  CfQ.  424. 

32.  The  indorsement  and  delivery  of  one  of  two  notes  secured  by  a  mortgage, 

carries  with  it  a  pro  rata  portion  of  the  security.    Phelan  v.  Olney,  6  Cal.  478. 

33.  When  the  holder  of  the  second  note  and  assignee  of  the  mortgage  entered 
a  discharge  of  the  mortgage  and  took  a  new  security,  the  discharge  was  valid  as 
to  him,  and  divested  his  lien  under  the  mortgage,  though  void  as  to  the  holder  of 
the  first  note.    Id. 

34.  Where  a  new  note,  on  the  same  terms,  between  the  same  parties,  for  the 
same  sum,  and  of  the  same  date,  is  given  as  a  substitute  for  a  previous  note 
secured  by  mortgage,  the  owner  is  entitled  to  a  foreclosure  on  the  new  note. 

Spring  y.  Hill,  6  CaX.  17. 

35.  R.,  an  unmarried  man,  executed  two  mortgages  upon  a  lot  of  land.  Sub- 
sequently, he  marries,  and  then  executes  a  new  mortgage  to  persons  who  pay  off 
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tbe  first  mortgages,  upon  their  being  released.  The  release  of  the  old,  and  the 
execution  of  the  new  mortgage,  were  on  the  same  day.  The  wife  did  not  sign  the 
new  mortgage :  Held,  that,  in  equity,  the  transaction  is  an  assignment  of  the  first 
mortgages  in  consideration  of  tne  money  advanced  by  the  second  mortgagees ; 
not  the  creation  of  a  new  incumbrance,  but  changing  the  form  of  the  old.  Swift 
T.  Kraemer,  13  Cal.  526. 

36.  Where  a  judgment  is  rendered  against  A  and  his  sureties,  and  A  and  a  por- 
tion of  his  sureties,  in  order  to  secure  the  payment  of  said  judgment,  mortgage 
their  property;  subsequent  to  which,  an  execution  under  the  judgment  is  levied 
upon  sufficient  property  of  B,  a  surety  not  joining  in  the  mortgage,  to  satisfy  the 
judgment,  and  afterwards  is  voluntarily  released:  Held,  that  no  action  can  be 
maintained  on  the  mortgage,  for  the  levy  satisfying  the  judgment,  the  mortgage, 
as  an  incident  tliereto,  must  also  be  thereby  satisfied.  People  v.  Chisfiolm,  8  Cal.  29. 

37.  Cases  cited  as  to  whether  and  when  payment  of  money  due  on  a  mortgage 
operates  as  a  discharge  or  an  assignment  of  the  mortgage.  Guy  v.  Du  Uprey,  16 
Cal.  la.*). 

38.  Where  a  mortgagee  released  a  mortgage  made  by  two  parties,  and  took  a 
new  mortgage  made  by  one,  to  whom  the  other  had  meanwhile  sold,  the  new  mort- 
sage  being  for  a  less  sum,  by  five  hundred  dollars,  paid  at  the  time,  and  bearing  a 
different  rate  of  interest,  it  will  require  clear  evidence  of  fraud  to  induce  a  Court 
of  Equity  to  interfere,  and  give  the  mortgage  priority  over  intervening  liens. 
DtngmoH  v.  Randall,  13  Cal.  512. 

39.  He  who  has  the  right  to  the  note  has  undoubtedly  the  right  to  foreclose  the 
mortgage,  though  not  made  to  himself.     Ord  v.  McKee,  5  Cal.  516. 

40.  Notice  and  priority. — The  object  of  laws  which  require  deeds  and 
mortgages  to  be  recorded  is  to  prevent  imposition  upon  subsequent  purchasers  and 
mortgagees,  in  good  faith,  and  without  notice  of  the  prior  deed  or  incumbrance ; 
but  not  to  protect  them  when  they  have  such  notice. — ^Per  Bennett,  J.  Woodworth 
V.  Guzman,  1  Cal.  203. 

41.  A  part^  holding  under  an  assignment  of  a  recorded  lease,  containing  a  mort- 
gage clause,  IS  bound  to  know  the  contents  thereof,  and  is,  therefore,  subject  to  the 
mortgage,  although  the  instrument  is  recorded  in  the  book  of  leases,  there  being  a 
privity  of  estate.    Barrtnlhet  v.  BaUeUe,  7  Cal.  450. 

42.  A  prior  unrecorded  mortgage  has  priority  of  lien  over  a  subsequent  recorded 
mortgage,  where  the  second  mortgagee  had  notice  of  the  existence  of  the  first 
incnmbrance ;  and  this  was  so,  as  well  before  as  since  the  enactment  of  the  statute 
by  which  the  common  law  was  adopted  in  California.  Woodworth  v.  Guzman,  I 
Cal.  203. 

43.  A  subsequent  purchaser  of  property  mortgaged,  with  actual  notice  of  tlie 
mortgage,  cannot  object  to  defects  in  the  registry  thereof.  De  Leon  v.  Higuera,  15 
Cal  483. 

44.  A  mortgage  made  anterior  to  the  passage  of  the  act  concerning  convey- 
ances was  not  recorded  in  accordance  with  the  provisions  of  the  forty-first  section 
of  said  act :  Heldj  that  it  lost  its  priority  as  against  a  subsequent  purchaser  with- 
out notice.    Lick  v.  0*Donnell,  3  Cal.  39. 

45.  An  unrecorded  mortgage  has  priority  over  a  mechanic's  lien,  which  attached 
subsequently  to  the  execution  of  the  mortgage.     Rose  v.  Munie,  4  Cal.  173. 

46.  Where  A  mortgaged  a  lot  of  land  for  five  hundred  dollars,  and  afterwards 
conveyed  the  same  to  B,  Sk/emme  sole,  in  trust  for  her  children,  and  A  then  married 
B,  and  the  two  together  borrowed  an  additional  sum,  and  executed  a  joint  mort- 
gage for  the  whole  amount  to  the  assignee  of  the  first  mortgage,  and  the  note  for 
the  first  debt  was  surrendered,  though  the  mortgage  was  not  canceled  ;  and  the 
debt  was  again  increased,  and  the  last  mortgage  canceled,  and  a  new  one  for  the 
increased  amount  executed  by  A  and  B :  aela,  that  the  holder  of  the  last  note 
and  mortgage  was  entitled  to  a  judgment  thereon,  and  to  a  decree  of  foreclosure 
and  sale,  for  the  amount  of  the  first  note  and  mortgage.  Birrell  v.  Schie,  9  Cal. 
104. 

47.  Mortgagee  in  possession,  rights  of. — ^Possession  by  the  mort- 
gagee cannot  abridge,  enlarge,  or  otherwise  affect  his  interest,  nor  convert  that 
which  was  previously  a  security  into  a  seizin  of  the  freehold.  NagU  v.  Macy,  9 
CaL426. 
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48.  If  the  mortgage  confers  no  right  of  possession,  entry  under  it  can  gire  none. 
It  does  not  change  the  relation  of  debtor  and  creditor,  or  impair  the  estate  of  the 
mortgagor,  but  leaves  the  parties  exactl j  as  thej  stood  previous  to  snch  posMS- 
sion.    Id. 

49.  A  mortgagee  in  possession  is  not  entitled  to  make  anj  charge  by  way  of 
compensation  for  his  trouble  in  managing  the  property  and  collecting  and  roceiT' 
Ing  the  rents.    Benham  v.  Howe,  2  Cud.  387. 

50.  It  is  the  duty  of  a  mortgagee  in  possession  to  exercise  the  same  care  and 
supervision  over  the  property  as  a  prudent  man  would  over  his  own.  And  if  sach 
mortgagee  act  in  bad  faith  toward  the  owner,  or  is  guilty  of  gross  negligence, 
such  as  will  greatly  injure  the  owner,  he  is  liable  to  such  damages  as  a  jury  may 
assess.    Id. 

51 .  A  mortgagee  of  land  in  possession  must  account  for  rents  and  profits ;  and 
after  payment  of  the  debt  for  which  the  mortgage  was  given,  he  becomes,  by  ope^ 
ation  of  law,  trustee  of  the  surplus  for  the  mortgagor.  Pierce  v.  Robinson,  13 
Cal.  116. 

52.  A  stipulation  that  a  party  should  be  protected  for  his  advance  of  money,  to 
be  expended  in  building  upon  a  mortgaged  lot,  by  the  mortgagee,  is  a  promise  to 
repay  the  money,  so  expended,  out  of  the  mortgaged  premises ;  and  such  contract 
is  obligatory  upon  an  assignee  of  the  mortgage  with  notice.  Godeffroy  v.  CaldveUy 
2  Cal.  489. 

53.  ForeolosiLre  a  proceeding  in  eqiuty.—A  suit  for  the  foreclosure 

of  a  mortgage  is  peculiarly  an  equity  proceeding ;  and  when  a  District  Coon 
gains  jurisdiction  of  the  case  for  the  purpose  of  foreclosure,  it  has  the  right  Id 
give  full  relief;  and  for  this  purpose,  to  decree  and  execute  a  sale  of  the  mortgaged 
premises.  But  when  the  claim  has  been  presented  to  the  administrator  and  Pro- 
Date  Court,  and  allowed,  it  is  otherwise.    Belloc  v.  Roffen,  9  Cal.  123. 

54.  Adverse  titles  to  the  premises  held  by  parties  ciaiming  by  conveyance  fiom 
the  mortgagor  prior  to  the  mortgage,  or  from  third  parties  prior  or  subseqaent  lo 
the  mortgage,  are  not  the  proper  subjects  of  determination  in  the  suit.  Such  titles 
must  be  settled  in  a  different  action,  giving  rise,  as  they  generally  do,  to  questions 
of  purely  legal  cognizance.     San  Franciaco  v.  Lawton,  18  Cal.  465. 

55.  The  nature  of  the  mortgagor's  right  to  redeem,  and  of  the  mortgagee's 
right  to  foreclose,  stated.     Gooaenow  v.  Ewer,  16  Cal.  461. 

56.  Where  the  plaintiff,  being  the  owner  of  an  undivided  one-half  of  a  tract  of 
land,  mortgaged  his  interest  therein  to  A,  and  subsequently,  with  his  cotenant, 
conveyed  the  land  to  B  and  C — two-thirds  to  one,  and  one-third  to  the  other— bj 
two  separate  deeds,  in  each  of  which  is  set  forth  the  agreement  of  the  grantees  to 
assume  the  payment  of  the  mortgage ;  and  aft«r  the  mortgage  fell  due,  the  plamt- 
iff  filed  his  bill  against  B  and  C,  to  compel  a  foreclosure  and  payment :  ifeU, 
that  the  case  was  one  of  chancery  jurisdiction,  and  that  it  waa  not  necessair  for 
plaintiff  first  to  pay  off  the  mortgage  before  bringing  his  action.  Abd  v.  Coom, 
7  Cal.  105. 

57.  When  a  party  made  defendant  in  a  foreclosure  suit,  as  claiming  some  inter* 
est  in  the  land,  sets  up,  as  a  full  defense,  a  tax  title,  he  cannot  object  afterwaids 
that  equity  has  no  jurisdiction  over  tax  titles.    Kelsey  v.  AhboU,  13  Cal.  609. 

58.  Receiver  of  rents,  etc.,  will  not  be  appointed  pendiog 

suit. — In  a  foreclosure  suit,  the  plaintiff  has  no  right  to  have  a  receiver  of  lenls 
and  profits  of  the  mortgaged  property  appointed  pending  the  litigation.  Gvy  r, 
Ide,  6  Cal.  99. 

59.  Parties  plaintiff  to  a  suit  of  foredosiLre.— The  question 

whether  the  plaintiff  had  the  right  to  go  into  equity,  and  foreclose  the  mortgage 
given  to  the  principal  to  secure  the  note,  depends  upon  the  fact  whether  he  was 
really  interested  in  the  subject  matter.     Ord  v.  McKee,  5  Cal.  515. 

60.  Where  a  mortgage  is  given  to  secure  the  separate  debts  of  several  peisoos 
as  mortgagees,  it  is  a  several  security,  and  may  be  enforced  by  each  creditor,  as  ia 
case  of  a  separate  mortgage.  But  when  other  parties  are  interested  in  the  prop- 
erty, the  Court  will  require  them  to  be  brought  in  before  ordering  a  sale  or  fbiv- 
closure.     Tyler  v.  YrJca  Water  Co,,  14  Cal.  212. 

61.  Where  thirteen  persons  made  a  joint  and  several  promissory  note,  payaUe 
to  three  of  their  number,  and  all  joined  in  the  execution  of  a  mortgage  to  secoze 
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the  payment  of  the  note — ^the  plaintifis  being  both  payers  and  payees  in  the  note, 
and  mortgagors  and  mortgagees  in  the  mortgage — and,  subsequently,  the  payees 
of  the  note  brought  suit  against  the  other  makers,  and  for  a  foreclosure  of  the 
mortgage :  Held,  that  the  suit  was  properly  brought,  and  plaintiffs  were  entitled  to 
a  judgment  of  foreclosure.    McDowell  v.  Jacobs,  10  Cal.  387. 

62.  Where  an  assignment  of  a  note  and  mortgage  has  been  made  to  plaintifl^  to 
indemnify  them  as  sureties  on  a  bail  bond  for  the  assignor,  and  where  suit  is  then 
pending  on  such  bond,  it  is  proper  for  them,  as  such  assignees,  to  institute  suit  on 
the  note  and  mortgage ;  and  a  decree  of  foreclosure  in  such  case,  with  directions 
to  pay  the  money  mto  Court,  to  await  the  further  decree  of  the  Court,  is  proper, 
or  at  least,  there  is  no  error  in  such  a  decree  to  the  prejudice  of  the  defendants. 
Hunter  4r  Davis,  v.  Levan  and  Wife,  11  Cal.  11. 

63.  A  mere  stranger,  who  voluntarily  pays  money  due  on  a  mortgage,  and  fails 
to  take  an  assignment  thereof,  but  allows  it  to  be  canceled  and  discharged,  cannot 
afterwards  come  into  equity,  and  in  the  absence  of  fraud,  accident,  or  mistake  of 
tact,  hare  the  mortgage  reinstated,  and  himself  substituted  in  the  place  of  the 
mortgagee.     Guy  v.  Du  Uprey,  16  Cal.  135. 

64.  A  note  was  executea  to  O.,  as  the  agent  of  M.,  and  the  mortgage  to  secure 
the  note  was  made  to  M.  O.,  under  a  contract  with  M.,  was  entitled  to  one-half 
of  the  note :  Held,  that  O.,  having  a  right  to  the  note,  had  a  right  to  foreclose  the 
mortage.    5  Cal.  516. 

65.  Parties  defendant. — The  general  rule  of  Courts  of  Equity  in  fore- 
closure suits  is,  that  all  persons  materially  interested  should  be  made  parties,  in 
order  that  complete  justice  may  be  done  and  multiplicity  of  suits  avoided.  Mont- 
gomery V.  Tutt,  11  Cal.  307. 

66.  It  is  not  absolutely  essential  in  all  cases  to  make  subsequent  incumbrancers, 
prior  to  suit  of  foreclosure,  parties  to  the  suit.  If  not  so  made,  they  are  not  bound 
by  the  decree ;  but  they  are  not  necessary  parties  to  a  decree  as  between  the  mort- 
gagor and  mortgagee ;  and  in  many  cases,  where  the  value  of  the  property  is  less 
wan  the  mortgage,  it  may  be  unimportant  to  the  mor^agee  to  make  them  parties, 
and  it  would  be  a  great  hardship  to  compel  him  to  make  them  so.    Id, 

67.  A  mortgagor,  when  he  has  not  disposed  of  his  interest,  is  a  necessary  party 
to  a  suit  for  a  foreclosure  and  sale,  under  the  law,  even  though  no  personal  claim 
be  asserted  against  him.  If  he  has  parted  with  the  estate,  his  grantee  stands  in 
his  shoes,  and  possesses  the  same  right  to  contest  the  lien,  and  to  object  to  the 
sale.  And  if  the  grantee  be  not  made  a  party,  the  purchaser  under  the  decree 
acquires  no  title.     Uoodenow  v.  Etoer,  16  Cal.  461 ;  Boggs  v.  Hargrove,  Id.  559. 

68.  A  foreclosure  suit,  under  bur  system,  is  only  a  proceeding  for  the  legal 
determination  of  the  existence  of  the  lien,  the  ascertainment  of  its  extent,  and  the 
subjection  to  sale  of  the  estate  pledged  for  its  satisfaction.  Upon  the  validity  and 
extent  of  that  lien,  the  owner  of  the  estate,  whether  mortgagor  or  his  grantee,  has 
a  right  to  be  heard,  and  no  valid  decree  for  the  sale  of  the  estate  can  pass  until 
this  right  has  been  afforded  to  him.    Boggs  v.  Hargrove,  16  Cal.  559. 

69.  A  subsequent  purchaser  of  land  mortgaged  is  a  proper,  if  not  a  necessair, 

Eaity  to  a  foreclosure  suit ;  and  if  the  complaint  be  faulty,  in  praying  to  hold 
im  as  trustee  of  the  mortgagor,  on  account  of  fraud  in  the  purchase,  such  defect 
cannot  be  reached  by  demurrer.    De  Leon  v.  Higuera,  15  Cal.  483. 

70.  A  person  claiming  an  interest  in  mortgaged  premises,  subse(|uent  to  the 
mortgage,  is  a  proper  party  to  the  foreclosure  suit ;  but  cannot  be  subjected  to  the 
costs  of  the  foreclosure  beyond  those  occasioned  by  his  own  separate  defense. 
Luning  v.  Brady,  10  Cal.  265. 

71.  Where,  in  suit  against  husband  and  wife  to  foreclose  a  mortgage  given  by 
the  husband,  and  also  to  set  aside  a  conveyance  of  the  property  from  him  to  her, 
for  fraud,  the  inference  from  the  language  of  the  complaint  is  that  the  convey- 
ance was  made  in  the  ordinary  form  of  conveyance  on  purchase,  and  during  mar- 
riage ;  and  the  wife  demurs,  on  the  ground  that  facts  sufficient  to  constitute  a 
canse  of  action  against  her  are  not  set  out,  in  this,  to  wit :  that  the  facts  and  cir- 
cumstances constituting  the  fraud  are  averred  in  general  terms  only;  and  that 
there  is  a  misjoinder  of  parties,  in  making  her  a  defendant :  Held,  first,  that  if  she 
claimed  the  premises  as  her  separate  property  by  virtue  of  the  conveyance  from 
her  husband,  that  circumstance  was  sufficient  to  justify  plaintiff*  in  making  her 
defendant;  second,  that  it  was  immaterial  whether  the  conveyance  to  the  wife  was 
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made  with  or  without  a  fraudalent  intent ;  that,  io  either  case,  it  \s  unavailing 
against  the  mortgage,  becaase  the  inference  from  the  lanp^aage  of  the  complaint, 
that  the  conveyance  was  apon  purchase  and  during  marriage,  and,  consequently, 
that  the  property  was  common  property,  is  not  negatived  by  any  averment  that 
the  property  was  transferred  to  her  before  marriage,  or  was  a  gif^  to  her,  or  io 
exchange  for  her  separate  property.     Kokner  v.  Askenauer,  17  Cal.  578. 

72.  Where  the  homestead  was  claimed  by  the  husband,  on  an  action  in  which 
he  was  alone  defendant,  to  foreclose  a  mortgage  made  by  liim  alone,  since  mar- 
riage, neither  the  rights  of  the  husband  or  wife  could  be  affected  by  the  proceed- 
ings in  that  case,  the  wife  not  being  a  party.  Legal  proceedings,  to  be  conclu^iive 
against  either,  must  embrace  both.  Revalk  v.  Kraemer,  8  Cal.  66  ;  Marks  v.  Sfarsh, 
9  Id.  96. 

73.  A  defendant  in  a  foreclosure  suit  cannot  object  that  his  wife,  who  joined  in 
the  execution  of  the  mortgage,  is  not  made  a  codefendant.  PoweU  v.  Ross,  4  Cal. 
197. 

74.  The  vendor  or  his  assignee  is  not  bound  to  know  every  assignee  of  the  ven- 
dee, however  many.     TruelxSif  v.  Jacobson,  2  Cal.  269. 

75.  A  tenant  has  no  such  absolute  right,  from  the  mere  fact  of  hits  tenancy,  as 
to  Inquire  him  to  be  a  party  to  the  foreclosure,  in  order  to  vest  the  legal  title  in  the 
purchaser  under  the  decree.    McDermoU  v.  Burke,  16  Cal.  580. 

76.  Only  those  who  are  beneficially  interested  in  tlie  claim  on  the  estate  mort- 
gaged are  necessary  parties  to  the  foreclosure  of  a  mortgage.    Id.  590. 

77.  The  interest  of  the  lessee  depends  for  its  duration — except  as  limited  by  the 
terms  of  the  lease — ^upon  the  enforcement  of  the  mortgage.  So  long  as  the  mort- 
gage remains  unenforced,  the  lease  is  valid  against  the  mortgagor,  and,  in  this 
State,  against  the  mortgagee ;  but  with  its  enforcement,  the  leasehold  interest  is 
determined,  even  though  the  lessee  be  not  made  a  party  to  tlie  foreclosure  soli. 
Id.  580. 

78.  All  persons  interested  in  the  premises  prior  to  a  suit  brought  to  foreclose 
a  mortgage,  or  to  enforce  a  mechanic's  lien,  whether  purchasers,  lieu-holders, 
devisees,  remainder-men,  reversioners,  or  incumbrancers,  must  be  made  parties, 
otherwise  their  rights  will  not  be  afiected.  Persons  who  acquire  interc:«ts  by  cod- 
veyanco  or  incuniorance  after  suit  brought  need  not  be  made  parties.  Whitwii  v. 
Biggins,  10  Cal.  552. 

79.  Where  a  plaintiff  in  an  action  to  foreclose  a  mortgage  against  a  party  who 
has  died  since  the  service  of  the  summons,  and  before  judgment,  asks  for  a  decree 
of  sale  oi  the  mortgaged  premises,  and  if  the  same  is  not  sufficient  to  discharge 
the  debt,  then  for  a  judgment  over  against  the  estate,  the  administrator  is  a  neces- 
sary party  to  the  suit.    BeUoc  v.  Rogers,  9  Cal.  123. 

80.  A  mortgage  is  not  a  claim,  in  the  sense  of  the  statute,  against  the  estate  of 
the  deceased.  The  administrator  is  a  proper  party  for  the  pur{)osc  of  liquidating 
the  amount  of  indebtedness  against  the  estate.     Qmr  v.  Catdwell,  10  Cal.  360. 

81.  Where  property  is  mortgaged  to  secure  two  notes,  falling  due  at  ditfcreut 
times,  and  the  mortgage  is  foreclosed  on  suit  upon  the  first  on  its  maturity,  and 
then,  after  the  period  for  redemption  has  passed,  but  before  the  Sheriff  has  exe- 
cuted his  deed  to  the  purchaser,  the  judgment  on  the  first  note  is  paid :  Held,  that 
the  lien  of  the  mortgage  for  the  second  note  could  not  be  displaced  by  a  sale  under 
prior  incumbrances — mechanics'  liens — in  proceedings  to  which  the  holder  of  the 
second  note  was  not  a  party.    Hocher  v.  Reas,  18  Cal.  650. 

82.  A  mortgagee  is  not  concluded,  as  to  the  amount  due  upon  a  prior  mortgage, 
by  a  judgment  or  award  thereon  in  an  action  or  arbitration  between  the  mortgagor 
and  the  prior  mortgagee,  commenced  subsequent  to  the  execution  of  the  second 
mortgage.     Campbell  v.  Hall,  16  N.  Y.  (2  E.  P.  Smith's)  R.  575. 

83.  The  Court,  in  ordering  the  sale  of  mortgaged  premises  for  the  satisfaction 
of  the  debt,  is  to  take  into  consideration  all  the  liens  which  exist  subsequent  to  that 
of  the  mortgage  itself.  As  these  liens  arc  all  cut  off  by  the  sale,  they  mu:>t  be  pro- 
tected by  the  Court  which  ortlers  the  sale,  or  they  are  lost.  Hence  arises  the  neces- 
sity of  making  all  the  holders  of  liens  of  a  date  later  than  that  of  the  mortgage, 
parties  to  a  foreclosure  suit.  The  equities  of  all  such  parties  are  as  much  before 
the  Court,  and  as  much  the  objects  of  its  care,  as  those  of  the  owner  of  the  mortgage 
primarily  to  be  forclosed.  The  Court  cannot,  of  course,  content  itself  with  giving 
such  directions  as  will  certainly  produce  satisfaction  of  the  plaintiff's  lien,  without 
regard  to  its  effects  upon  those  which  are  subsequent,  but  should  make  such  an 
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order  as,  while  it  fally  maintains  the  priority  of  the  plaintiff,  will  best  protect  the 
rights  and  preseire  the  equities  of  all.  (2  Rev.  Stat.  193,  ^  165 ;  Snyder  y.  Staf- 
ford, 11  Paige,  71);  Levingston  v.  Mitdrum,  19  N.  T.  (5  E.  P.  Smith)  440. 

84.  The  validity  of  the  decree  and  sale  in  foreclosure  is  not  afiected  bj  the  fact, 
that,  pending,  the  suit  one  of  the  parties  defendant  became  bankrupt,  and  had  an 
assignee  appointed,  who  was  not  brought  in  as  defendant.  Persons  acquiring  new 
interests  in  the  subject  of  the  action,  after  its  commencement,  must  assert  their 
interest  themselyes,  or  forfeit  it.     Cleveland  y.  Boerutn,  27  Barb.  252. 

85.  Pleadings — ^renue. — The  right  to  trj  particular  cases  in  particular 
counties  is  a  mere  privilege,  which  may  1^  waived.  It  is  not  matter  in  abatement 
of  the  writ.  The  privilege  must  be  claimed  by  motion  to  change  the  venue  at  the 
proper  time  and  place.  Watts  y.  White,  13  Cal.  324,  overruling  To/Ze/o  y.  Randall, 
5  Id.  462. 

86.  It  is  no  objection  to  the  regularity  of  the  proceedings  in  a  foreclosure  suit, 
that  the  place  of  trial  was  in  a  county  other  than  that  in  which  the  mortgaged 
premises  are  situated,  where  there  has  been  no  motion  or  demand  made  to  change 
the  place  first  selected,  and  a  consent  to  the  change,  or  an  order  of  the  Court  to 
that  efiect.  In  such  a  case,  after  judgment  and  a  sale  of  part  of  the  property,  a 
parrhaser  cannot  raise  the  objection  that  the  action  was  not  tried  in  the  county 
where  the  mortgaged  premises  are  situated.    Marsh  v.  Lowry,  26  Barb.  197. 

87.  Pleadingrs — complaint. — ^Foreclosure  suits  are  not  governed  by  section 
fifty-eight  of  the  Practice  Act.    Emeric  v.  Tarns,  6  Cal.  155. 

88.  In  an  action  of  foreclosure,  where  the  complaint  has  a  copy  of  tiie  mortgage 
annexed,  and  to  which  it  refers,  a  correct  description  of  the  land  in  the  mortgage 
is  sniBcient  for  the  purposes  of  the  suit.    Id. 

89.  A  Court  of  Equity  will,  as  against  the  mortgagor,  correct  a  mistake  in  the 
description  of  the  mortgaged  premises,  as  a  matter  of  course ;  and  a  person  claim- 
ing under  the  mortgagor,  and  having  notice  of  a  prior  lien  upon  the  premises,  is  in 
no  better  condition  than  the  mortgagor  himself.  Woodworth  v.  Guzman,  I  Cal. 
203. 

90.  Where  the  complaint  does  not  charge  the  mortoagee  with  negligence  and 
improper  conduct  in  leaving  the  mortgaged  premises,  the  Court  cannot  charge  the 
jurir  thereupon,  though  evidence  may  have  been  admitted  on  that  point,  ^nharn 
T.Abioe,  2Cal.  247. 

91.  Where  a  sale  was  irregularly  made  under  a  power  contained  in  a  mortgage, 
and  the  bill  filed  by  the  mortgagor  did  not  ask  to  have  it  set  aside,  such  sale  must 
stand.    Id. 

92.  In  foreclosing  a  mortgage  containing  a  stipulation  that  the  mortgagee  should 
be  entitled  to  all  costs,  includmg  counsel  fees  not  exceeding  five  per  cent,  of  the 
amount  due,  it  is  not  necessary  to  aver  in  the  complaint  that  five  per  cent,  was 
reaaonable  counsel  fees,  as  the  counsel  fees  thus  stipulated  to  be  paid  were  not  the 
caose  or  action,  but,  like  costs,  a  mere  incident  to  it,  and  might  be  fixed  by  the 
Coart,  at  its  discretion,  not  exceeding  the  five  per  cent.  cSrriere  v.  Mintum,  5 
Cal.  435. 

93.  The  complaint  in  an  action  by  the  mortgagor  on  a  policy  of  insurance 
iaaiaed  to  him,  but  in  terms  payable  to  the  mortgagee,  must  aver  that  the  mortgage 
has  been  paid,  or  must  join  the  mortgagee  as  a  party.  Ennis  v.  Harmony  Fire  Ins. 
Q>.,  3  Bosw.  515.     See  \  39,  Nos.  172-176. 

Pleadings— answer.— See  ^  46,  Kos.  163-167. 

94.  Defenses  to  an  action  of  foreolosare.— A  mortgage  executed  in 

1856,  by  Afemme  covert  under  the  age  of  eighteen,  upon  her  separate  estate,  cannot 
be  enforced  against  her  plea  of  infancy.    Magee  v.  Wdsh,  18  Cal.  155. 

95.  There  being  no  necessity  for  a  foreclosure  suit  against  an  cstato,  where  the 
claim  has  been  allowed,  and  the  policy  of  the  law  l^ing  against  burdening  an 
estate  with  unnecessary  costs,  such  a  bill  will  not  lie.  I^dkner  v.  Folsom,  6  Cal.. 
41S. 

96.  That  property  is  so  indefinitely  described  as  not  to  pass  title  by  sale  on  fore- 
closure, is  no  objection  to  the  enforcement  of  the  mortgage  against  the  mortgagor.. 
Whitny  v.  Buckman,  13  Cal.  536. 

97.  Here  indefiniteness  of  description  in  a  mortgage  is  no  objection  to  its  enforce- 

SO 
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ment  as  it  is  written,  whatever  the  efiect  of  the  sale  under  snch  a  description.  The 
mortgagor  cannot  complain.     Tryon  y.  Svtton,  18  Cal.  214. 

98.  Snit  on  a  note  and  mortgage  executed  by  defendants  to  Sloss  &  Co.,  and 
assigned  to  plaintiff  after  maturity.  Defendant  McD.  avers  in  his  answer  that  the 
consideration  for  the  note,  and  mortgage  was  received  by  his  codefendants,  and  that 
he  executed  the  same  for  their  accommodation ;  that  the  assignment  to  plaintiff 
was  a  fraud  on  him,  McD.,  and  that  the  consideration  of  the  assignment  was  paid 
in  whole  or  in  part  with  money  advanced  by  his  codefendants  for  that  purpose ; 
that  he  also  deposited  with  Sloss  &  Co.,  as  additional  security,  certain  notes  or 
"  scrip,"  issued  by  the  ''  Camp  Far  West  Water  and  Mining  Cfo.,"  and  that  prior 
to  the  assignment  to  plaintiff,  Sloss  &  Co.  converted  these  notes  to  their  use,  and 
refuse  to  account  for  them :  Hdd,  that  if  the  averment  as  to  the  consideration  for 
the  assignment  be  true,  the  amount  advanced  by  McD.'s  codefendants  should  be 
credited  on  the  note  and  mortgage,  and  the  recovery  be  limited  to  the  sum  actuallT 
paid  by  plaintiff;  that  if  the  codefendants  paid  the  whole,  the  debt  was  discharged, 
and  plaintiff  cannot  recover.    Higgins  v.  McDonald,  17  Cal.  289. 

99.  Plaintiff  conveyed  to  Mrs.  6.,  with  the  consent  of  her  husband,  a  tract  of 
land  in  trust  for  certain  children  of  Mrs.  B.  by  a  former  marriage.  The  convey- 
ance acknowledged  the  payment  of  a  consideration  of  $12,000 — but  no  part  of  Uus 
sum  was  actually  paid.  To  secure  its  payment,  together  with  other  indebtedness, 
Mrs.  B.  and  her  nusband  executed  their  promissory  notes,  and  a  mortgage  upon 
other  property,  also  held  by  her  in  trust  for  her  children.  By  a  subsequent  arrange- 
ment between  the  parties*  these  securities  were  given  up  and  canceled,  and  other 
notes  of  the  same  character  executed,  with  a  mortgage  upon  both  pieces  of  property 
to  secure  their  payment.  Plaintiff  seeks  to  enforce  a  lien  against  the  property  for 
the  amount  of  these  notes :  Held,  that  as  the  plaintiff  had  actual  notice  of  the  trust, 
no  equity  was  created  in  his  favor  by  the  execution  of  the  mortgage,  and  that  die 
mortgage,  as  such,  was  void ;  that  his  lien  as  vendor  was  waived  by  the  acceptance 
of  the  personal  security  of  Mrs.  B.  and  her  husband,  and  his  only  remedy  is  per> 
Bonal  action  on  the  notes.     Griffin  v.  Blanchcar,  17  Cal.  70. 

100.  In  this  State,  where  an  action  on  a  promissory  note,  secured  by  a  mortgage 
of  the  same  date  upon  real  property,  is  barred  bv  the  Statute  of  Limitations,  me 
mortgagee  has  no  remedy  upon  the  mortgage,  and  although  he  may  pursue  distinct 
remedies  upon  the  note  or  the  mortgage,  the  limitation  prescribed  is  the  same  in 
both  cases.    Lard  v.  Morris,  18  Cal.  482. 

101.  In  this  State,  a  mortgage  does  not,  as  at  common  law,  give  a  right  of  pos- 
session to  the  mortgagee ;  and  lience,  firom  this  fact  and  the  dirorcnce  l^tween  the 
Statutes  of  Limitations  of  this  and  other  States,  the  decisions  of  Courts  in  other 
States  to  the  effect  that  the  mortgagee  has  a  remedy  on  his  mortgage  after  the  note 
is  barred,  have  no  application.    Id. 

102.  Qterjf:  Whether,  where  a  party  revives  a  note  secured  by  a  mortgage  upon 
real  estate,  aiter  the  note  is  barrea,  he  thereby  revives  the  mortgage.    lai 

103.  The  provisions  of  the  fourteenth  section  of  the  Insolvent  Act,  providing 
that  all  suits  brought  against  the  insolvent  debtor  anterior  to  his  surrender  <n 
property  shall  be  transferred  to  the  Court  in  which  said  insolvent  shall  have  pre- 
■sented  his  schedule,  does  not  apply  to  suits  brought  for  the  enforcement  of  prior 
liens  or  mortgages.    Rix  v.  McHenrv,  7  Cal.  89. 

104.  Where  the  estate  of  an  insolvent  is  subject  to  liens  or  mortgages  created 
before  the  application  in  insolvency,  proceedings  therein  do  not  affect  snch  liens  or 
mortgages,  and  the  right  of  the  assignees  is  confined  to  the  surplus.    Id, 

10&  A  decree  of  insolvency,  discharging  the  husband,  and  setting  apart  to  him 
'Certain  premises  as  a  homestead,  does  not  discharge  or  impair  the  lien  of  a  mort- 
gase  thereon  previously  executed  by  the  husband.  The  mortgagee  has  verted 
^rights  which  could  not  be  thus  divested;  nor  was  such  the  mtention  of  oar 
Insolvent  Act.    Bowman  v.  Norton,  16  Cal.  213. 

106.  Where  a  debtor,  who  was  at  the  time  insolvent,  executed  a  mortgage  of  all 
his  property  and  effects  to  certain  specified  creditors,  to  secure  his  indebtedness  to 
them,  and  to  protect  them  from  liabilities  incurred  by  their  indorsement  of  his 
paper :  Held,  that  the  mortgage  was  not  an  assignment,  either  within  the  letter  or 
spirit  of  the  thirty-ninth  section  of  the  "Act  for  the  Relief  of  Insolveiit  Debtors 
aad  Protection  of  Creditors,"  and  did  not  create  a  trust  for  the  use  of  the  mort- 
gagor prohibited  by  the  Statute  of  Fraud.    Dana  v.  Stanford,  10  Cal.  269. 

107.  A  decree  of  dischargey  under  the  Insolvent  Act,  from  the  pajnent  of  a  note 
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secured  by  mortgage,  does  not  release  the  Hen  of  the  morteage :  it  only  operates  to 
limit  the  recovery  of  the  mortgagee  to  the  proceeds  of  the  mortgaged  premises. 
A  perM>n  claiming  an  interest  in  mortgaged  premises,  subsequent  to  the  mortgage, 
is  a  proper  party  to  the  foreclosure  suit,  but  cannot  t>e  subjected  to  the  costs  of  me 
foreclosure  beyond  those  occassioned  by  his  own  separate  defense.  Luning  y. 
Brady,  10  Cal.  265. 

108.  The  holders  of  two  notes,  secured  by  one  mortgage,  stand  in  the  same  rela- 
tion to  the  mortgaged  premises  until  a  discharge  of  the  mortgage.  The  discharge 
by  one,  thoueh  void  as  to  the  other,  is  valid  as  to  the  maker,  and  divests  any  lien 
which  he  had  by  virtue  of  said  mortgage.    Phelan  v.  Olney,  6  Cal.  483. 

109.  Where  a  party  purchases  a  bridge,  toll-house,  stables  and  outhouses  appur- 
tenant, with  the  right  and  privilege  of  his  vendor  in  and  to  a  ''  dug  road  "  made 
on  each  side  of  the  bridge,  neither  the  purchaser  nor  those  claiming  under  him 
with  notice,  can  obiect  to  a  decree  enforcing  the  vendor's  lien  against  the  premises, 
that  the  "dug  roaa"  is  public  land,  and  that  therefore  nothing  would  pass  under 
a  sale  upon  the  decree.    Sparks  v.  Hess,  15  Cal.  186. 

110.  In  an  action  of  foreclosure  of  mortga^,  where  there  are  several  subsequent 
iocnmbrancers,  who  have  been  duly  sen'ed  with  process  and  suffered  default,  and 
one  who  was  not  served,  and  when  it  appears  that  the  property  has  been  sold  under 
the  decree  for  a  sum  less  than  the  amount  due  upon  the  mortgage,  and  no  question 
as  to  the  regularity  or  fairness  of  the  sale  is  made,  the  defendants  so  served  are  not 
in  the  position  to  complain  tiiat  their  codefendant  was  not  properly  served.  Mont- 
gomery V.  TuU,  11  Cal.  307. 

HI.  The  fact  that  when  an  installment  of  interest  became  due,  the  mortgagor 
was  unable  to  find  the  mortgagee  until  after  the  period  required  for  the  payment 
of  interest,  in  order  to  prevent  the  principal  from  becoming  due,  is  not,  m  the 
absence  of  any  fhiud  shown  in  the  plaintiff,  a  defense  to  a  foreclosure  of  the  mort- 
gage for  the  payment  of  the  principal.  So  held,  on  motion  to  be  let  in  to  defend 
on  that  ground,  after  judgment  or  foreclosure  by  default.  DwigiU  v.  Webster,  10 
Abb.  Pr.  128. 

112.  Defenses^  when  and  how  far  claim  of  homestead  ia.— 

Where  the  husband  bought  certain  land  during  the  absence  of  his  wife  trom  the 
State,  and  mortgaged  it,  and  subsequently  his  wife  returned  and  resided  on  it : 
Hdd,  that  it  could  not  be  claimed  as  a  homestead  against  the  mortgage.  Rix  v. 
MeBemy,  7  Cal.  89. 

118.  Where  A,  a  married  man,  mortgaged  a  homestead  to  B  without  the  con- 
currence of  his  wife,  and  A  and  his  wife  subsequently  mortgaged  to  C,  and  B  and 
C  bodi  foreclosed  their  mortgages,  neither  making  the  other  a  party ;  whereupon 
C  filed  a  bLU  against  B  to  set  aside  the  decree  of  foreclosure  of  the  latter,  alleging 
that  tile  homestead  premises  did  not  exceed  in  value  $5,000 :  Held,  that  C  could 
one  the  same  objections  to  the  mortgage  of  B,  that  A  and  his  wife  could  ;  that 
Wt  decree  was  a  cloud  upon  the  title  and  impaired  the  security,  and  that  C  was 
entitled  to  have  it  set  aside.    Dorseg  v.  McFanand,  7  Cal.  342. 

114.  Any  other  rule  would  allow  the  husband  alone  the  power  to  obstruct  the 
power  of  alienation  belonging  to  both  husband  and  wife.    /a. 

115.  Where  A,  who  is  a  married  man,  is  occupying  premises  as  the  tenant  of  B, 
and  concludes  to  purchase  the  same ;  and  to  do  so,  borrows  the  whole  of  the  pur- 
chase money  from  C ;  and  to  secure  the  payment  thereof  to  C,  mortgages  the  prem- 
ises to  him,  but  the  wife  does  not  si^  the  mortgage :  Held,  that  the  homestead 
i^^  was  subject  to  the  mortgage.    Easaon  v.  Vance,  8  Cal.  271. 

116.  ¥niere,  after  judgment  of  foreclosure  had  been  taken  in  an  action  against 
the  husband  solely,  on  a  mortgage  on  the  homestead  premises,  executed  by  him 
alone,  the  husband  and  wife  joined  in  a  mortgage  to  a  third  party  :  Hdd,  that  the 
fi>reelo«nre  bound  no  one  as  to  the  homestead,  and  that  the  second  mortgage  was 
absolnte  as  against  the  homested.     Van  Reynegom  v.  Revalk,  8  Cal.  75. 

117.  A  mortgage,  void  because  it  was  upon  a  homestead,  will  not  become  valid 
by  reason  of  the  homestead  riffht  being  lost  by  the  deatli  of  the  wife  of  the  mort- 
gagor without  children ;  the  debt  which  the  mortgage  was  intended  to  secme  is 
not  impaired,  but  it  is  placed  on  the  same  level  with  the  other  debts  of  the  mort- 
gagor, and  must  be  enforced  in  the  same  manner.    Revalk  v.  Kraemer,  8  Cal.  66. 

118.  The  separate  property  of  the  husband,  acquired  before  marria^,  may 
beeOBM  tike  homestead,  as  well  as  the  common  properTf  of  husband  and  wife.    Id. 
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119.  A  mortage  of  a  homestead  si^ed  bj  the  husband  alone  is  absoliitelj  Toid 
where  its  yalue  does  not  exceed  $5,000.  When  a  husband  ceases  to  be  the  head  of 
a  family,  the  right  to  a  homestead  also  ceases.    Id. ;  Moss  v.  Warner ,  10  Id.  296. 

120.  The  homestead  right  cafinot  be  tried  on  a  motion  to  set  aside  a  sale  under 
the  mortgage.  The  husband  and  wife  should  have  filed  a  cross  bill  in  the  fore- 
closure suit,  or  brought  an  ejectment  suit  for  the  property.  Cook  y.  Klinkf  8 
Cal.  347. 

121.  The  homestead  right  is  not  afifected  by  the  foreclosure  of  a  mortgage  signed 
by  the  husband  alone.    7a. 

122.  The  fact  that  both  husband  and  wife  were  anxious  to  sell  their  homestead, 
and  the  husband  had  made  repeated  eftbrts  for  that  purpose,  but  failed  because  a 
satisfactory  price  could  not  be  obtained,  does  not  show  an  intention  to  abandon  the 
homestead  as  such.    Dun  y.  Tozer,  10  Cal.  167. 

123.  Whore  a  mortage  upon  a  homestead  is  executed  by  the  huaband,  witho«t 
the  wife  joining  in  the  execution,  it  has  no  validity  as  a  lien  upon  the  piemises  to 
the  exetnption  of  $5,000.    Moss  ▼.  Wctmer,  10  Cal.  296. 

124.  v.,  a  married  man,  purchased  a  lot  of  land  of  G.,  and  gave  a  mortgage 
on  the  lot  to  G.  for  the  purchase  money ;  G.  subsequently  obtained  a  decree  of 
foreclosure  of  the  mortgaged  premises.  On  the  day  advertised  for  the  sale,  and 
just  before  the  sale  was  to  take  place,  V.  borrowed  ot  C.  money  for  the  purpose  of 
paying  off  the  mortgage  and  decree,  and  agreed  to  give  C.  a  mortgage  on  the 
premises  to  secure  the  money  so  loaned ;  V.  paid  off  the  decree,  and  G.'s  mortgase 
was  satisfied.  Within  a  few  minutes  thereafter,  Y.  gave  a  mortga^  to  C.  on  the 
premises,  in  accordance  with  his  agreement.  V.'s  wife  did  not  jom  in  the  mori> 
gage.  At  the  time  of  C.'s  loan,  and  the  execution  of  the  mortgage  therefor,  the 
premises  were  occupied  by  V .  and  his  wife  as  a  homestead ;  v.  died  soon  after, 
and  his  wife  claimed  the  premises  as  a  homestead :  Hdd,  that  C.'s  mortgage  took 
the  place  of  G.'s,  and  was  and  is  a  valid  lien  on  the  premises  to  the  extent  of  the 
money  applied  to  the  satisfaction  of  G.'s  mortgage.  Carr  v.  Caldwell,  10  Cal.  390. 

125.  When  a  mortgage  is  given  as  security  ror  the  purchase  money  of  the  mort- 
gaged premises,  no  homestewd  can  be  carved  out  of  the  property  so  as  to  impair 
3ie  rights  of  the  mortgagee.    Montgomery  v.  Ttttt,  Wilson  et  id.,  11  Cal.  190. 

126.  A  mortgage  of  the  homestead  of  the  family,  executed  by  the  husband 
only,  is  void.  To  make  such  mortgage  valid,  the  wifb  should  join  with  the  hna> 
band  in  the  execution  of  it.    Lies  v.  L>e  Diablar,  12  Cal.  327. 

127.  An  order  of  the  Probate  Court  setting  apart  property  as  a  homestead  will 
not  defeat  a  mortgage  which  has  properly  vested  as  a  lien  upon  the  property,  when 
the  mortgagor  was  not  a  party  to  such  proceedings.    Id. 

128.  A  mortgage  executed  by  husband  and  wife  of  the  homestead,  after  the 
law  of  1860  went  into  operation,  without  having  filed  a  decUuration  to  claim  the 
mortgaged  property  as  a  homestead,  shall  be  binding.  Cohen  v.  Dams,  April 
term,  1862. 

129.  It  does  not  matter  when  or  how  the  homestead  was  ac<^uired,  or  whether  it 
was  common  or  separate  property ;  it  can  only  be  conveyed  m  the  manner  pre- 
scribed by  the  law.    Id. 

130.  Abandonment  and  adultery  on  the  part  of  the  wife  will  not  divest  the 
homestead  of  its  character  as  such,  nor  will  it  defeat  ur  impair  her  right  to  it  as  a 
homestead.    Id. 

131.  Under  the  Act  of  1851,  prior  to  its  amendment  in  1860,  mortgages  up<» 
the  homestead  executed  by  the  husband  alone  were  not  absolutely  void,  but  were 
invalid  only  to  the  extent  required  for  the  protection  of  the  husband  and  wife  in 
the  enjoyment  of  their  homestead  rights.    Bowman  v.  Norton,  16  Cal.  213. 

132.  The  Act  of  1860  materially  changes  the  provisions  of  the  Act  of  1851, 
and  renders  any  mortgage  hereafter  of  the  homestead,  except  to  secure  or  pay  the 
purchase  money,  invalid  for  any  purpose  whatever.    Id. 

133.  Where,  under  the  Act  of  1851,  both  husband  and  wife  unite  in  a  convey- 
ance of  the  homestead,  the  homestead  rights  are  relinquished,  and  persons  to  whom 
the  husband  alone  had  mortgaged  the  homestead  proyious  to  such  conveyance 
may  enforce  their  mortgages  against  the  property  in  the  hands  of  the  grantee.  Id, 

134.  Where  a  note  is  secured  by  mortgage  upon  real  property,  and  subsequently, 
after  the  remedy  on  the  note  is  barred  by  the  statute,  the  mortgagor  executes  a 
jiecond  mortgage  to  a  third  party,  such  third  party  can  interpose  the  plea  of  the 
Statute  of  Limitations  in  a  suit  to  foreclose  the  first  mortgage,  and  tons  aocim 


§246] 


FOBBCLOBURK.  809 


I 

priori^r  for  his  rabseoaent  mortgage ;  and  this,  even  though  the  mortgagor  had, 
after  the  execution  or  the  second  mortgage  and  after  the  notice  was  barred,  in> 
dorsed  on  the  first  note  that  he  renewed,  revived  and  agreed  to  pay  the  same. 
Lord  V.  Morris,  18  Cal.  482. 

135.  Evidence. — ^Prodnction  of  the  original  note  and  mortgage,  and  proof  of 
service  of  summons,  are  sufficient  to  justify  a  decree  of  fbredosure  on  default. 
Harlan  v.  Smith,  6  Cal.  173. 

136.  Where  a  mortgage  is  g^ven  to  secure  a  debt,  it  is  not  of  the  essence  of  the 
deed  whether  the  debt  be  evidenced  bj  one  form  of  contract  or  another.  All  that 
a  Court  of  Equity  desires  to  know  is,  what  is  the  debt  really  intended  to  be  secured. 
Bkadcman  v.  VaUejo,  15  Cal.  638. 

137.  If  a  mortgage  under  seal  expressly  declares  and  recites  an  indebtedness, 
this  is  sufficient  evidence  of  the  indebtedness  in  a  foreclosure  suit  No  law  requires 
any  note,  bond,  or  the  like,  in  addition  to  such  a  mortgage.  Whitruy  v.  Buckman, 
13  Cal.  536. 

138.  An  affidavit  by  defendant,  in  efiect  acknowledging  the  debt  for  which  suit 
is  brought,  is  adn^ible  in  evidence  for  plaintiff  though  made  in  a  former  suit 
between  the  parties.  And  although  the  affidavit  was  unnecessaij,  still,  this  being 
«n  equity  case,  defendant  cannot  complain  that  plaintiff  proved  his  case  too  clearly, 
or  introduced  redundant  testimony,  because  the  mortgage  was  uncontradicted  and 
conclusively  established  the  debt.    Id. 

139.  Under  our  system,  a  mortgage  is  a  mere  incident  to  the  debt  secured  by  it, 
and  as  the  consideration  for  indorsing  a  note  can  be  gone  into  at  any  time,  there 
can  be  no  reason  for  adopting  a  more  stringent  rule  as  to  the  assignment  of  the 
mortgage  securing  it.    Bennett  v.  Solomon,  6  Cal.  134. 

140.  No  law  authorizes  a  Recorder  or  Clerk  of  a  county  to  record  a  copy  of  a 
deed  in  the  Spanish  language,  so  as  to  make  it  evidence,  without  further  proof. 

Wilson  V.  CVbter,  13  Cal.  166. 

141.  Parol  proof  of  the  existence  of  a  debt  intended  to  be  secured  by  mortgage 
is  admissible.    Shaver  v.  Bear  River  and  Auburn  W.  4r  ^'  OO't  10  Cal.  396. 

142.  The  rule  which  refuses  the  admission  of  parol  evidence  to  contradict  or 
▼ary  written  instruments  is  dirocted  to  the  language  employed  by  the  parties,  and 
does  not  exclude  an  inquiry  into  the  objects  and  purposes  of  the  parties  in  execut> 
ing  the  instruments.    Pierce  v.  Robinson,  13  Cal.  116. 

143.  Evidence  of  the  circumstances  under  which  the  deed  was  made,  and  of  the 
t«lations  existing  between  the  parties,  is  admitted  not  to  contradict  or  vary  the 
^eed,  but  to  establish  an  equity  superior  to  its  terms.    Id» 

144.  Parol  evidence  is  admissible  in  equity  to  show  that  a  deed,  absolute  on  its 
fiioe,  was  intended  as  a  mortgage.    Id. 

145.  Such  evidence  is  not  restricted  to  cases  of  fraud,  accident  or  mistake  in  the 
creation  of  the  instrument.  Id.  Overruling  Lee  v.  Evans,  8  CaL  424,  and  Low 
w.  McHenrv,  9  Id.  538. 

146.  Where  a  mortgage  describes  the  property  as  the  '^  interest  in  the  quartz 
mill  and  lode  formerly  owned  by  John  H.  Hancock,  said  interest  being  one-luilf  of 
the  mill  and  lode,"  extrinsic  evidence  is  admissible  to  identify  the  property.  Hem- 
lock y.  Watson,  18  Cal.  137. 

147.  In  a  suit  to  foreckwe  a  mortgage,  it  is  competent  for  the  defendants  to 
introduce  in  evidence  a  subsequent  written  agreement  of  the  parties  by  which  an 
stfsignment  of  the  rents  of  the  mortgaged  premises,  until  niU  payment  of  the 
mortgage  debt,  is  made  by  the  mortgagor  and  accepted  by  the  nu>rtgagee.  Angier 
▼.  Masterson,  6  CaL  61. 

148.  The  fact  that  two  or  more  persons  join  in  the  execution  of  a  mortgage  of 
lands  does  not  raise  a  presumption  that  the  estate  mortgaged  is  joint  property. 
Bowen  y.  May,  12  CaL  348. 

149.  A  copy  of  a  mortgage  is  not  admissible  in  evidence  when  the  absence  of 
the  origmal  is  not  accounted  for.     Ord  v.  McKee,  5  Cal.  516. 

150.  In  an  action  of  foreclosure  brought  by  the  administrator  upon  a  note  and 
mortgage  given  to  the  testator  in  his  lifetime,  a  witness  whose  wife  is  a  sister  and 
heir  of  the  deceased  is  incompetent  upon  the  ground  of  interest.  Usman  v.  Early, 
IS  Cal.  283. 

151.  The  defendant  bought  of  plaintiff  land,  and  gave  a  mortgage  to  secure  the 
pKpatsat  of  the  purchase  money,  and  on  the  foreclosure  pleaded  a  want  of  considr 
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eration :  it  was  held  that  in  his  defense  he  was  estopped  bj  the  tenns  of  his  moart- 
gage.     Tartar  t.  Hall,  3  Cal.  266. 

152.  Referee  may  be  appointed  to  find  amount  due.— The  usual 

and  best  method  of  proceeding  m  cases  of  foreclosure,  is  to  appoint  a  master  to 
find  and  report  the  amount  due,  and  then  exceptions  nuty  be  filed  to  the  report, 
upon  which  the  judgment  of  the  Chancelor  is  given,  and  this  may  afterwarda  be 
assigned  as  error.     Guy  v.  Franklin^  5  Cal.  416. 

153.  It  is  no  error  for  the  Chancelor  to  make  the  calculations  himself;  but  when 
he  has  done  so,  a  mistake  in  calculation  must  be  brought  to  his  notice  ia  some 
form  analogous  to  that  of  an  exception  to  a  master's  report.    Id. 

154.  In  a  foreclosure  action,  where  a  part  only  of  the  defendants  appeared,  the 
issues  were  referred,  and  the  referee  reported  in  &vor  of  the  plaintiflf.  But  there 
were  other  defendants  who  had  not  appeared,  who  had  not  submitted  to  the  refer- 
ence, nor  did  the  report  of  the  referee  show  the  exact  sum  due :  Heid,  that  it  was 
regular  for  plaintifT  to  move  for  the  relief  demanded  in  the  complaint,  and  for  the 
Court  to  order  a  reference  to  ascertain  the  amount  doe.    HiU  v.  McR^nolds,  30 

Barb.  488.  ^ 

155.  Decree  and  judgment  for  deficiency. —In  a  foreclosure  cuit, 

where  judgment  is  taken  by  default,  the  decree  can  give  no  relief  beyond  that 
which  is  demanded  in  the  bill.    Raun  v.  Remolds,  1 1  Cal.  14. 

156.  The  omission  of  the  words  "  be  sold"  in  a  judgment  of  foreclosure,  after 
the  description  of  the  premises,  is  a  mere  clerical  error,  which  will  not  afiect  the 

judgment.     Moore  y.  Sempie^  11  Cal.  360. 

157.  The  provisions  ot  the  thirty-second  section  of  the  Practice  Act  do  not 
apply  to  actions  for  the  foreclosure  of  mortgages  on  real  estate.  JBowen  v.  Mi^, 
12  Cal.  348. 

158.  In  a  foreclosure  suit,  judgment  may  be  rendered  for  the  amount  found  dae 
upon  the  personal  obligation,  to  secure  which  the  mortgase  is  executed.    Rollins 

v.  Forbes,  10  Cal.  299;  Rowe  v.  TaUe  Mountain  W.  Co,,  Id.  441. 

159.  Section  two  hundred  and  forty-six  of  the  Practice  Act  authorizes,  in  fore- 
closure suits,  a  personal  judgment  against  the  mortgagor,  in  addition  to  the  relief 
usually  granted,  and  such  personal  judgment,  when  docketed,  becomes  a  lien. 
But  the  mere  contingent  provision  for  execution,  in  case  of  deficiency,  etc.,  does 
not  amount  to  a  personal  judgment,  and  to  such  provision  no  efiect  can  be  given 
as  a  judgment  lien  until  the  amount  of  the  deficiency  to  be  recovered  has  been 

ascertained  and  fixed.     Chapin  v.  Brvder,  16  Cal.  403. 

160.  A  foreclosure  suit,  b^  our  law,  results  only  in  a  legal  ascertainment  of  the 
amount  due,  and  a  decree  directing  the  sale  of  the  premises  for  its  satisfation,  the 
surplus,  if  any,  goin^  to  subsequent  incumbrancers,  or  the  owner  of  the  premises, 

and  execution  following  for  any  deficiency.    McMillan  v.  Richards,  9  Cal.  365. 

161.  A  mortgage  contained  a  stipulation  for  all  the  costs  of  foreclosure,  includ- 
ing counsel  fees  not  exceeding  five  per  cent,  of  the  amount  due :  Held,  that  the 
limitation  of  five  per  cent,  is  intendea  to  apply  to  counsel  fees  alone,  and  that  the 
complainant  would  be  entitled  to  recover  the  whole  of  his  costs  by  operation  of 

the  statute,  ajid  independent  of  any  stipulation.     Groir\fier  v.  Minium,  5  Cal.  492. 

162.  In  an  action  to  foreclose  a  mortgage  to  recover  a  debt  upon  which  nothing 
but  the  interest  was  due,  the  Court  below  decreed  a  sale  of  ^e  property,  and  di- 
rected that  the  proceeds  be  applied  to  the  payment  of  the  entire  debt ;  and  further 
decreed,  that  in  case  of  deficiency  of  the  proceeds,  plaintiff  recover  of  defendant 
the  balance  and  have  execution  therefor :  Held,  that  tne  latter  clause  of  the  decree, 
giving  judgment  and  execution  for  the  deficiency,  must  be  so  modified  as  to  ex- 
clude that  portion  of  the  debt  not  due ;  that  as  to  this  the  power  of  the  Cout^ 
under  the  statute,  was  exhausted  by  decreeing  a  sale  of  the  property.     Taggart  r. 

San  Antonio  Ridge,  D.  and  M.  Co.,  18  Cal.  460. 

1 63.  In  this  State,  parties  are  at  liberty  to  adopt,  in  the  foreclosure  of  mortgages^ 
the  course  pursued  under  the  old  chancery  system,  and  take  a  decree  adjudging 
the  amount  due  upon  the  personal  obligation  of  the  mortgagor,  and  directing  a 
sale  of  the  premises,  and  the  application  of  the  proceeds  to  its  payment,  and  apply 
after  sale  for  the  ascertainment  of  any  deficiency  and  execution  for  the  same;  or 
they  may  take  a  formal  judgment  for  the  amount  due  in  the  first  inatanoe.  Row- 
land V.  Leibg,  14  Cal.  156. 
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164.  Where  ▲  wn  indebted  to  B,  to  Beeiure  which  indehtednoBS  the  latter  held 
llie  promiMorj  note  of  the  fonner,  and  it  was  agreed  that  A  shonld  give  a  mort- 
gage upon i^ estate  to  secure  the  indebtedness,  and  that  B  should  give  upand 
cancel  the  notes,  and  waive  all  claim  upon  the  personal  responsibility  of  A :  Held, 
in  an  acdon  to  foreclose  the  mortgage,  that  B.  was  not  entitled  to  a  personal  decree 
against  A  for  for  any  balance  which  shonld  remain  unpaid  after  the  sale  of  the 
mortgaged  premises.    Moore  v.  Reynolds,  1  Cal.  251. 

165.  It  is  error  to  decree  that  the  Sheriff  shonld  execute  a  deed  to  the  purchaser 
on  the  foreclosure  sale,  the  land  being  sold  subject  to  redemption  in  six  months. 
Marian  v.  Smith,  6  Cal.  174. 

166.  A  decree  of  foreclosure  cannot  be  impeached  collaterally  because  entered 
prematurely.  The  remedy  is  by  direct  proceeding  in  the  action.  Anderson  v.  Bell, 
9  Cal.  321 ;  Nagle  v.  Macy,  Id.  429. 

167.  In  a  foreclosure  suit  the  decree  will  not  apportion  the  debt  among  the  sev- 
eral cotenants  of  the  land  who  acquired  undivided  interests  therein  at  the  same  time 
and  subsequent  to  the  execution  of  the  mortgage.    Perre  v.  Castro,  14  Cal.  531. 

1 68.  Where  plaintifib  obtained  a  decree  m  a  foreclosure  suit  against  husband 
«nd  wife,  the  mortgage  being  executed  by  them,  and  the  decree  being  in  the  usual 
form  for  the  amount  due,  sale  of  the  premises,  application  of  the  proceeds  and  exe- 
cution against  the  property  of  the  husband  for  any  deficiency,  and  after  the  entry 
of  the  decree  the  husband  died :  Held,  that  the  plaintifis  were  entitled  to  an  order 
of  sale  upon  the  decree,  notwithstanding  the  deatn  of  the  husband,  but  not  to  exe- 
cution for  any  deficiency.     Cowell  v.  Bvckelew,  14  Cal.  641. 

169.  A  decree  in  a  foreclosure  suit  for  the  sale  of  the  premises,  where  the  mort- 
ga^^r  had  transferred  his  estate  in  the  premises  previous  to  the  institution  of  the 
suit,  and  his  grantee  was  not  made  a  party,  is  voia  so  far  as  it  orders  a  sale.  Boggs 
▼.  Hargrove,  16  Cal.  559. 

170.  Where  proceedings  in  a  foreclosure  suit  were  delayed  by  agreement,  in  con- 
sideration of  the  execution  of  a  second  mortgage  on  other  propertv  in  which  third 
parties  joined  as  additional  security,  and  sub^quentlv  plaintiff  filed  a  supplemental 
dlU  setting  up  the  second  mortgage,  and  asking  a  sale  of  the  premises  described  in 
both  mortgaiges,  jadgraent  was  taken  by  default  for  the  debt,  and  the  Court 
decreed  a  foreclosure  of  the  several  mortgages  and  a  sale  of  the  property  conveyed, 
A&d  directed  that  the  property  described  in  the  mortgage  executed  by  Reynolds 
should  be  first  ofiered  for  sale,  but  that  no  bid  should  be  received  for  a  less  sum 
than  the  full  amount  of  judgment  and  costs ;  if  this  sum  was  not  bid,  then  the 
whole  property  included  m  the  two  mortgages — ^from  Reynolds  and  fh>m  Kirk  and 
BeTnolds-~was  to  be  sold  together :  Hdd,  that  the  decree  is  erroneous.  Battn  v. 
B^T'wlds.U  Cal.  14. 

171.  The  foreclosure  operates,  except  in  a  single  instance,  only  upon  the  estate 
or  interest  which  the  mor^gor  possessed  at  the  tune,  and  the  sale  under  the  decree 
passes,  with  the  like  exception,  only  such  estate  or  interest  The  exceptional 
instances  arise  where  the  mortgagor  lias,  subsequent  to  the  execution  of  the  mort- 
gage, acquired  a  title  which  enures  by  way  of  estoppel  to  the  benefit  of  the  mort- 
g^agee.  in  such  case  the  foreclosure  operates  upon  the  subsequently  acquired  title 
to  the  same  extent  as  if  originally  held  by  the  mortgagor,  and  the  sale  under  the 
decree  passes  it.  In  all  other  cases,  the  estate  mortgaged  is  the  only  estate  brought 
under  tne  consideration  of  the  Court,  and  the  only  estate  afiected  by  its  decree. 
San  Francisco  v.  Lawtm,  18  Cal.  465. 

172.  Erroneous  decree,  how  relief  Arom  granted.— Courts  of 

SqnitT  are  ever  ready  to  grant  relief  from  sales  made  upon  their  decrees,  where 
then  has  been  irregularity  in  the  proceedings  rendering  tne  title  defective,  as  well 
when  the  purehaser  or  parties  interested  have  been  misled  bv  a  mistake  of  law  as 
to  the  opera^n  of  the  decree,  as  when  they  have  been  misled  by  a  mistake  of  fact 
ss  to  the  condition  of  the  property,  or  the  estate  sold,  provided  application  be 
made  to  them  in  the  suits  in  wnich  such  decrees  are  entered,  within  a  reasonable 
lime,  and  the  relief  sought  will  not  operate  to  the  prejudice  of  the  just  rights  of 
others.     Goodemno  y.  Ewer,  16  Cal.  461. 

178.  Plaintiff  must  seek  relief  from  the  consequences  of  the  invalidity  of  the 
decree  by  proceedings  in  the  foreclosure  suit.  By  his  act  of  purehase  he  has  sub- 
mitted himself  to  the  jurisdiction  of  the  Court  in  that  suit  as  to  all  matters  con- 
■ected  with  the  sale,  sdid  is  entitled  to  apply  for  such  relief  as  the  £ftcts  of  the  case 
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may  justify.  Upon  his  application,  that  Court  may  direct  the  sale  to  be  set  aside 
and  the  satisfaction  to  be  canceled ;  and  authorize  a  supplemental  bill  for  a  resale 
of  the  premises,  to  be  filed  and  conducted  in  the  names  of  the  complainants  in 
that  suit  for  the  plaintiff's  benefit ;  and  direct  that  the  grantee* of  the  mortgagor, 
and  any  other  persons  interested  in  the  premises,  be  brought  in  as  parties ;  or  it 
may  make  such  other  and  di£Eerent  order  m  the  matter  as  will  protect  the  rights  of 
all  parties  and  mete  out  exact  justice.  Boggs  t.  Sargraoe,  16  Cal.  559 ;  PheUm  t. 
Olney,  6  Id.  478. 

174.  In  a  case  where,  under  a  decree  of  foreclosure  and  sale,  H.  had  come  into 
the  possession  of  the  mortgaged  premises,  and  subsequently,  on  appeal  to  the  Su> 
preme  Court,  the  decree  was  reversed,  with  direction  that  the  sale  under  it  be  set 
aside ;  that  defendants  in  the  suit  be  restored  to  the  property  sold,  and  that  the 
Court  below  should  proceed  to  dispose  of  the  case  in  pursuance  of  the  principles 
of  the  opinion.    Raun  y.  Reyjiolds^  15  Cal.  468. 

175.  The  acceptance  of  a  deed  of  real  estate,  which  states  that  the  land  is  con- 
veyed "  subject  to  a  mortgage,"  does  not  make  the  grantee  personally  Liable  for  a 
deficiency  on  foreclosure.  (4  Sandf.  516 ;  1  Duer,  412 ;  limiting  Halsey  v.  Reed, 
9  Paige,  446;  10  Id.  595;  2  Barb.  16;  2  Sandf.  Ch.  478;  2  Barb.  Ch.  618;  14 
Barb.  196;  7  Paige,  594;  2  Den.  595;  6  How.  Pr.  208.)  Suitbins  v.  HaU,  29 
Barb.  524. 

176.  Death  of  mortgagor  after  decree,  effect  of.— Where  plaintiflb 

obtained  a  decree  in  a  foreclosure  suit  against  husband  and  wife,  the  mortgage  being 
executed  by  them,  and  the  decree  being  in  the  usual  form  for  the  amount  due,  sale 
of  the  premises,  application  of  the  proceeds,  and  execution  against  the  property  of 
the  husband  for  any  deficiency ;  and  after  the  entry  of  the  decree  the  husband 
died:  Held,  that  the  plaintiffis  were  entitled  to  an  order  of  sale  upon  the  decree* 
notwithstanding  the  death  of  the  husband,  but  not  to  execution  for  any  deficiency. 
Cowell  v.  Buckelew,  14  Cal.  640. 

177.  Where  the  mortgagor  dies  after  decree  of  foreclosure  entered,  and  no  admin- 
istration is  had  upon  his  estate,  it  seems  that  there  is  no  reason  why  the  execu- 
tion of  the  decree  should  be  stayed.  The  suit  is  in  the  nature  of  a  proceeding  w 
rem.  The  decree  binds  the  specific  property,  and  the  case  is  within  the  reason  of 
the  proviso  in  section  one  hundred  and  forty-one  of  the  Act  concerning  the  Estates 
of  Deceased  Persons.    Naglee  v.  Macy,  9  Cal.  426. 

178.  Equity  of  redemption. — The  sale  of  the  equity  of  redemption  of 
mortgaged  premises,  and  assignment  of  the  rents  thereof,  until  foreclosure  and  sale, 
to  a  creditor,  cannot  operate  as  a  fraud  upon  the  mortgagee,  whose  rights  are 
secured,  and  mav  be  eniorced  by  foreclosure.    Dewof  v.  Lat9on,  6  Cal.  609. 

179.  The  equity  of  redemption  of  a  subsequent  incumbrancer,  who  has  been 
made  a  party  and  had  his  day  in  Court,  is  by  ttie  decree  taken  away,  leaving  only 
the  statutory  right.    Montgomery  v.  TuU,  11  Cal.  307. 

180.  Their  equity  of  redemption  from  the  foreclosure,  if  not  made  parties,  con- 
tinues, and  they  can  assert  at  any  time  within  the  period  allowed  by  the  Statute  of 
Limitations,    id, 

181.  The  estate  of  a  mortgagor  and  of  a  judgment  debtor  after  sale  stand  upon 
the  same  footing,  and  the  insertion  in  the  decree  of  a  clause  foreclosing  the  equity 
of  redemption  is  a  useless  formula,  which  cannot  enlai^  the  effect  of  the  decree,  or 
any  rights  of  the  mortgagee  under  it.    McMillan  v.  Richards,  9  Cal.  365. 

182.  Possibly,  a  Court  of  Equity  would,  under  some  circumstances,  allow  a 
tenant  for  years  to  redeem  the  premises  sold  on  foreclosure,  if  he  applied  within  a 
reasonable  period  after  becoming  acquainted  with  the  proceedings.  McDermoU  v. 
Burke,  16  Cal.  580. 

183.  It  is  error  to  decree  that  the  Sheriff  should  execute  a  deed  to  the  purchaser 
on  the  foreclosure  sale,  the  land  sold  being  subject  to  redemption  in  six  months. 
Harlan  v.  Smith,  6  Cal.  173. 

184.  Bat  such  an  error  may  be  amended,  without  depriving  the  plaintiff  in  foi^ 
closure  of  the  benefit  of  the  decree  to  which  he  is  entitled,    id. 

1 85.  The  proceeding  for  a  foreclosure  of  the  equity  of  redemption,  as  those  terns 
are  understood  where  the  common  law  view  of  mortgages  is  maintained,  is  unknown 
to  our  system ;  so  far,  at  least,  as  the  owner  of  the  estate  is  concerned.  GoodtMrn 
V.  jEJimt,  16Cal.461. 
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186.  Proceedings  in  the  nature  of  %  suit  to  foreclose  an  equity  of  redemption 
held  by  a  sabseqnent  incumbrancer  may  be  maintained  by  a  purchaser  under  the 
decree,  where  such  incumbrancer  wae  not  made  a  party  to  the  original  suit  to  en- 
foree  the  mor^^e.  Such  incumbrancer  may  be  called  upon  to  assert  his  right  by 
▼irtue  of  his  lien,  and  his  equity  of  redemption,  extending  to  the  period  provided 
by  the  Statute  of  Limitations,  be  thus  reduced  to  the  statutory  period  of  six 
months.    Id, 

187.  Lessee,  rights  of  on  foreclosure  and  sale.—There  is  no  privity 

of  contract  or  estate  oetween  the  purchaser  upon  the  decree  of  sale  on  foreclosure 
and  the  tenant  of  the  mortgagor.  The  purchaser  may  treat  the  tenant  as  an  oc- 
cupant without  right,  and  maintain  ejectment  for  thepremises^xcept  where  the 
purchaser  is  precluded  by  his  acts  or  declarations  fjrom  thus  treating  him.  McDot' 
matt  V.  Burke,  16  Cal.  580. 

^  188.  The  interest  of  tiie  lessee,  in  such  case,  depends  for  its  duration— except  as 
limited  by  the  terms  of  the  lease — upon  the  enforcement  of  the  mortgage.  So  long 
ss  the  mortgage  remains  unenforced,  the  lease  is  valid  against  the  mortgagor,  and, 
in  this  State,  i^ainst  the  mortgagee ;  but  with  its  enforcement,  the  leasehold  in* 
terest  is  determined,  even  though  the  lessee  be  not  made  a  party  to  the  foreclosure 
suit    Id. 

189.  Where  the  owner  of  mortgaged  premises  leases  them  for  a  term  of  years, 
and  the  rent  is  paid  in  advance  by  the  tenant :  Held,  that  the  purchaser  under  the 
mortgage  sale  can  require  the  tenant  to  pay  the  rent  over  again  to  him.  McDeviU 
V.  Sullivan,  8  Cal.  596. 

190.  Mortgages  on  public  lands. — A  mortgage  on  public  land,  or  the 
improvements  thereon,  is  not  void  because  it  does  not  folTow  the  provisions  of  the 
duittel  Mortgage  Act.  That  act  gives  a  new  remedy,  but  does  not  take  away 
the  old.    Hqffleif  v.  Maier,  13  Cal.  13. 

191.  The  mortgagor,  having  mortgaged  the  land  as  his  own  property,  is  estopped, 
as  are  his  privies  in  estate,  fVom  saying  it  is  public  land.    Id. 

^  192.  The  right  to  a  preemption  in  public  land  is  not  assignable  ;  but  the  posses- 
lion  of  public  land,  wnether  taken  for  the  purpose  of  getting  a  preemption  right, 
or  any  other  purpose,  or  the  land  itself,  may  be  mortgaged ;  and  if  the  mortgagee 
gets  no  title  through  the  mortgage,  this  is  not  an  objection  to  be  raised  by  the  man 
who  makes  it.     Whitn^  t.  Buchnan,  13  Cal.  536. 

193.  Sale  under  decree. — A  mortgagor,  after  the  sale  of  the  mortgaged 
premises  under  a  decree  in  a  suit  to  foreclose  the  mortgage,  has  the  right  to  the 
use  and  possession  of  the  mortgaged  premises  until  the  execution  of  the  Sheriff's 
deed ;  but  he  possesses  no  right  to  despoil  the  property  of  its  fixtures.  The  deed  of 
the  Sheriff  takes  effect  by  relatibn  at  tne  date  of  tne  mortgage,  and  passes  fixtures 
subsequently  annexed  by  the  mortgagor.    Sands  v.  Pfeiffer,  10  Cal.  S58. 

194.  The  en^ne  and  boilers,  etc.,  used  in  a  flour  milLbeing  permanently  fastened 
to  the  mill,  which  had  its  foundation  in  the  ground  :  Mdd,  to  be  fixtures  covered 
by  a  mortgage  upon  the  premises,  though  nut  up  after  the  execution  of  the  mort- 
gage ;  and  held  to  pass  to  the  purchaser  or  the  mortgaged  premises  under  a  decree 
of  foreclosure.    la, 

195.  The  well  established  rules  of  equity  proceedings  require  in  foreclosure  cases, 
pot  only  that  the  property  should  be  sold  in  parcels,  but  that  the  propertv  included 
in  the  first  mortgage  should  be  exhausted  before  recourse  is  had  to  the  second. 
iZoaii  V.  EtynoldB,  11  Cal.  U. 

196.  The  title  of  a  purchaser,  under  a  sale  on  a  decree  of  foreclosure,  cannot  be 
impeached  in  a  collateral  action  for  irregularity  in  the  proceedings  on  the  sale. 
NagU  V.  Mac^,  9  Cal.  426. 

197.  What  IS  meant  by  Sheriff's  deed,  made  on  sales  under  decrees  in  foreclosure 
■nits,  taking  efifect  by  relation  from  the  date  of  the  mortgage,  explained.  Goode- 
wm  V.  Ewer,  16  Cal.  461. 

198.  The  doctrine  of  caneat  emptor  applies  only  to  sales  made  upon  valid  judg- 
ments ;  and  is  usually  invoked  with  reference  to  sale  upon  execution  against  the 
seneral  property  of  a  judgment  debtor.  In  such  cases,  a  defect  of  #tle  is  no  ground 
mr  inteiference  with  the  sale.    Boggs  v.  Hargrave,  16  Cal.  664. 

199.  A  valid  decree  in  a  mortgage  case  operates  upon  such  interest  as  the  mort- 
gagor possessed  in  the  property  at  the  execution  of  the  mortgage.    That  interest 
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may  not  eoiutitale  a  Talid  title ;  it  may  not,  in  fact,  be  of  any  Talne ;  and  the  far- 
duuer  takes  that  risk.  To  tiiat  extent  the  doctrine  of  cav&U  enpior  applies,  «m 
in  those  cases,  and  in  all  cases  of  adjudication  npon  specific  interests ;  hot  no  fnrcher. 
The  interest  specifically  subject  to  sale,  whatever  it  maj  be  worth,  a  pnrchaMr  if 
entitled  to  receive ;  it  is  for  that  intersst  he  makes  his  bid  and  pays  his  money.  Id. 

200.  When  a  pmchaser  at  a  sale  nnder  a  decree  in  a  foreclosnre  snit,  directiiig 
the  sale  of  the  premises— which  decree  was  void  because  the  grantee  of  the  mort* 
ngor  was  not  made  a  party— brought  snit  against  the  mortgagees  to  recover  back 
ue  money  paid  them  on  his  bid — »e  purchaser  being  aware  at  the  time  of  his  bid 
that  the  mortgagor  had  sold  the  premises  before  &e  institution  of  the  fbredosme 
suit,  and  there  wing  no  ftaud :  6dd,  that  the  action  does  not  lie.  The  plaintiff 
must  seek  relief  from  the  consequences  of  the  invalidity  of  the  decree  by  proceed- 
ing in  the  foreclosure  suit '  Id, 

801.  0.  being  in  the  occupation  of  certain  premises,  conveyed  them  to  B.,  who 
executed  a  mortgage  back  to  C.  as  security  fbr  the  purchase  money.  The  oonvey- 
anoe  and  mortgage  were  simultaneous  acts,  aqd  both  were  of  the  premises  in  fee. 
The  legal  title  was  not  at  the  time  in  C,  and  B.  afterwards  purchased  it  in,  and 
then  executed  a  mortgaee  to  T. :  Held,  mat  the  title  subseauently  acquired  by  B. 
inured  to  the  benefit  of  nis  mortgagee,  C. ;  and  that  a  purcnaser  under  the  decree 
foreclosing  T.'s  mortgage  could  only  claim  in  subordination  to  C.  Qark  v.  Bo^er, 
U  Cal.  612. 

202.  On  foreclosure  and  sale  in  a  case  of  leasehold  premises  under  a  mortgaee 
thereof,  the  purchaser  at  the  sale  is  not  necessarily  to  be  dischaiged  because  me 
ground  rent  is  in  arrear,  and  the  lessors  have  given  notice  of  intention  to  reenter 
for  nonpatent.    Holden  v.  SadeeUt  12  Abb.  Pr.  473. 

208.  It  is  the  duty  of  the  Sheriff,  in  such  case,  to  pay  out  of  the  purchase  money 
so  much  of  the  ground  rent  as  was  due  and  in  arrear,  unpaid  at  the  time  of  ms 
sale ;  and  as  to  the  rent  payable  after  the  sale,  it  is  the  duty  of  the  purchaser  to 
pay  that  himself.    Id. 

204.  By  well-settled  rules  of  law,  as  well  as  by  the  express  terms  of  our  statnfte 
anthorizing  sales  in  foreclosure,  such  sale  passes  all  the  title  of  each  and  every  of 
the  parties  to  the  suit,  and  the  deed  of  the  Sheriff  is  as  effectual  as  if  tiie  mortgagor 
and  mortgagee  had  unitod  in  a  deed  conveying  to  the  purchaser  their  respectife  ia- 
terests  in  the  property,  and  is  an  entire  bar  against  all  parties  to  the  suit.    Id, 

205.  Where  a  part  of  mortgaged  premises  had  been  released  finom  the  mortgage, 
and  on  a  foreclosure  the  complaint  stated  the  release,  and  the  decree  of  sale  ex- 
cepted the  released  portion  from  the  eifiect  of  the  decree,  but  through  inadvectence 
the  master's  deed  upon  the  sale  included  it :  Hdd,  that  it  did  not  convey  the  i^ 
leased  portion  of  the  premises,  and  could  not  afiect  the  title  of  the  real  owner.  The 
master  could  not  convey  premises  which  the  complaint  did  not  claim,  andof  whidi 
the  decree  did  not  anthoiue  a  sale.    Laverty  v.  Moored  82  Barb.  847. 

206.  In  selling  lands  nnder  their  own  decree,  the  Court  of  Chancery  may  bt 
regarded  as  the  trustee  for  the  owners  and  parties  in  interest.  And  where  persons 
appeared  in  the  action  in  which  the  decree  was  rendered,  representing  themsdres 
as  parties  thereto,  and  entitled  to  be  heard,  and  the  Court  applied  the  proceeds  of 
the  sale  to  such  uses  as  they  directed,  they,  and  persons  claiming  nnder  them, 
must  be  deemed  to  have  adopted,  ratified  and  affirmed  the  sale,  and  all  that  the 
Court  of  Chancery  did  in  the  premises.  (6  Hil.  4 ;  8  Comst.  51 1 ;  8  Wend.  488 ; 
8  HU.  215 ;)  Requa  v.  Holma,  19  How.  Pr.  430,  qualifying  16  N.  Y.  (2  Smith)  ISS. 

207.  Writ  of  assistanoe. — A  writ  of  assistance  is  the  appropriate  remedy 
to  place  the  purchaser  of  mortgaged  premises,  under  a  decree  of  roreclosore,  in 
possession,  an»r  he  has  obtained  the  Sheriff's  deed.  Montaomery  v.  Tutt,  1 1  OsL 
190 ;   Wolf  V.  FUischacker,  5  Id.  244 ;  lUvndda  v.  HarrtM,  14  Id.  677. 

208.  Under  our  system,  the  order  to  deliver  possession  should  be  first  made,  un- 
less a  direction  to  that  efibct  is  contained  in  the  decree ;  and  if,  upon  its  service, 
that  is  disregarded,  the  Court  can  at  once  direct  the  writ  to  issue.  If  deliverr  of 
possession  to  the  purchaser  is  directed  by  the  decree,  no  preliminary  order  will  be 
requisite ;  but  upon  proof  of  disobedience  to  the  decree,  the  party  will  be  entitled, 
as  a  matter  of  oaurse,  to  the  writ,  as  against  the  defendant  in  the  suit.    Id. 

209.  If  a  writ  of  assistance  be  improperly  issued  or  executed,  the  Court  grantiiig 
it  can,  on  summary  motion,  set  aside  the  writ  or  the  service,  and  restore  the  poa- 
seision.    Skiwner  v.  Bsof^,  16  Cal.  156. 
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SIO.  Prima  fade,  plaintiif  in  a  foieclMore  Bmt  is  entUled,  after  sale  of  the  pram- 
IBM  and  Sheriff's  deed  to  him,  to  a  writ  of  assistance  as  against  the  mortgagor 
and  those  entering  under  him  snbseqnent  to  the  decree,  if  they  reftase  to  sorrender 
possession.    Id, 

211.  Where,  in  snch  case,  a  writ  of  assistance  is  granted,  and  the  mortgagee 
and  his  wife  moye  to  set  it  aside  on  the  gioond  that  thej  had  moved  upon  and 
oecapied  the  mortgaged  premises  as  a  homestead  before  me  execution  of  the  mort- 
gage by  the  husband,  ana  continuously  erer  since,  and  it  appears  that  the  mortgage 
was  given  for  the  purchase  money  of  the  premises,  the  motion  must  be  denied, 
even  though  the  wire  was  not  a  party  to  the  foreclosure.    Id. 

212.  A  purchaser  at  a  judicial  ssJe,  under  a  judgment  which  directs  that  the 
purchaser  he  put  in  possession,  is  entitled  to  a  writ  of  assistance  if  necessary,  and 
this,  notwithstanding  the  death  of  the  plaintiff  after  judgment  and  before  the  sale. 
A  revival  of  the  action  is  not  necessary.  The  application  for  a  writ  of  asaistange 
may  be  msde  ex  parte,    Lynde  O'DormeU,  12  Abb.  Fr.  286. 

213.  Vendor's  lien. — ^A  vendor  has  a  lien  on  the  land  sold  for  the  purchase 
money,  unless  he  has  taken  security  for  its  payment,  though  he  has  executed  the 
conveyance.    Salmon  v.  Eoffmon,  2  Cal.  138.  ^ 

214.  And  when  the  vendor  has  not  conveyed  the  title,  his  position  is  analogous 
to  that  of  a  mortga^.    Id. 

215.  The  lien  which  springs  out  of  a  title  bond,  predicated  upon  the  covenants 
for  the  purchase  money,  attaches  upon  the  land,  unless  expressly  reserved ;  and  if 
inch  reservation  be  made,  it  lies  upon  the  porohaser  to  show  it.  Tnubod^  t. 
Jaeolmn,  2  Cal.  269. 

216.  And  if  the  time  for  payment  be  extended  beyond  the  period  named  in  the 
bond,  this  does  not  release  tno  lien.    Id, 

217.  Nor  does  taking  a  note  for  the  purchase  monev  afiect  the  lien ;  and  if  part 
be  paid,  the  lien  is  ^ood  for  the  residue,  and  the  venaee  becomes  a  trustee  for  all 
that  remains  unpaid.  So  the  lien  attaching  to  the  land,  an  assignment  with  w 
without  notice  cannot  aflfect  the  rights  of  the  vendor.    Id, 

218.  The  term  within  which  payment  may  be  made  by  the  vendee  to  extinguish 
the  lien  is  limited,  and  ends  after  a  sale  under  a  judgment  for  the  purchase  money. 
U. 

219.  B.  bought  the  premises  in  controversy,  and  executed  a  note  in  part  pay- 
ment, which  was  afterwards  transferred  to  the  plaintiff.  Soon  after  the  transfer, 
the  plaintiff  loaned  B.  an  additional  sum,  and  took  his  note  and  a  new  mortgaoe 
on  tne  same  lot,  and  his  interest  in  another  lot,  and  caused  the  first  mortgage  to  be 
canceled,  and  satisfied  of  record.  In  a  suit  to  foreclose  the  mortgage,  tne  wife  of 
B.  intervened,  and  claimed  the  premises  as  a  homestead :  Held,  tSbt  the  land  was 
liable  for  the  remainder  of  the  purchase  money,  no  matter  to  what  purpose  it 
might  be  devoted.    Dillon  v.  Btfrne,  6  Cal.  455. 

220.  The  vendor's  lien  on  the  land  conveyed  is  not  lost  by  his  taking  the  notes 
of  the  purchaser  for  the  purchase  money.  And  the  lien  equally  exists,  whether 
the  instrument  amounts  to  a  conveyance  or  merely  to  an  executory  contract. 
Walker  v.  Sedgwick,  8  Cal.  398. 

221.  In  a  bill  in  equity  to  enforce  the  lien,  it  is  not  necessary  to  allege  the  issu- 
ance of  execution,  under  a  judgment  at  law  previously  obtained  by  the  vendor 
against  the  purchaser  for  the  amount  due,  and  return  of  nulla  bona  to  sustain  the 
allegation  of  insolvency.    Id, 

222.  A  vendor's  lien  does  not  exist  in  this  State,  where  a  mortp^age  security  is 
taken  for  the  purchase  money.  The  silent  lien  of  the  vendor  is  extroguished  when- 
ever he  manifests  an  intention  to  abandon  or  not  to  look  to  it.  And  this  intention 
is  manifested  by  taking  other  and  independent  security  upon  the  same  land,  or  a 
portion  of  it,  or  on  other  land.    HwU  v.  Waterman,  12  Cal,  301. 

223.  The  lien  which  the  vendor  of  real  property  retains,  after  an  absolute  con- 
veyance, for  the  unpaid  purchase  money,  is  not  a  specific  and  absolute  charge  npon 
the  property,  but  a  mere  equitable  right  to  resort  to  it  upon  fiulure  of  payment  by 
the  vendee,    i^ke  v.  Heu,  15  Cal.  186. 

224.  The  equitable  ri^ht  may  be  enforced  in  the  first  instance,  and  before  the 
vendor  has  exhausted  his  legal  remedy  against  the  personal  estate  of  the  vendee. 
The  Court,  after  determining  the  amount  of  the  lien,  can,  by  its  decree,  either 
direct  a  sale  of  the  property  for  its  satisfaction,  and  execution  for  any  deficiency, 
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or  award  an  execntion  in  the  first  place,  and  a  sale  only  in  the  erent  of  its  return 
unsatisfied,  as  the  justice  of  the  case  may  require.    Id. 

225.  If  the  first  order  of  sale  on  a  foreclosure  decree  be  not  executed,  a  secood 
order  may  issue.  Such  second  order  might  in  some  cases  be  ground  of  objectioD 
on  the  score  of  costs,  but  it  is  not  objectionable  as  affecting  the  validity  of  the  Btie. 
Shores  v.  Scott  River  Water  Co.,  17  Cal.  626. 

226.  The  execution  of  two  notes  for  the  amount  due  upon  a  note  and  mortgage, 
when  the  mortgage  is  not  canceled,  will  not  defeat  an  action  for  the  foreclosnn  of 
the  same,  commenced  after  the  second  notes  are  due  and  unpaid.  Crmrn  t. 
Bowers,  Jan.  1862. 

227.  It  could  not  be  a  defense  that  only  one  note  was  due,  as  that  would  be  iiiflS- 
cient  to  show  a  failure  of  performance.    Id, 

228.  If  the  mortgage  was  void,  this  fact  does  not  invalidate  the  debt  intended  to 
be  secured  by  the  mortgage.  Shaver  v.  Bear  River  and  AtUmm  Water  4r  Minag 
Co.,  10  Cal.  396. 

§  247.  Disposition  of  surplus  mone}/  after  sale. 

K  there  be  surplus  money  reinaming  after  payment  of  the  amount 
due  on  the  mortgage,  lien  or  incumbrance,  with  costs,  the  Court 
may  cause  the  same  to  be  paid  to  the  person  entitled  to  it,  and  in 
the  meantime  may  direct  it  to  be  deposited  in  Court. 

§  248.  Proeeedififfs  when  debtfaUs  due  at  different  times. 

K  the  debt  for  which  the  mortgage,  lien  or  incumbrance  is  held 
be  not  all  due,  so  soon  as  sufScient  of  the  property  has  been  sold 
to  pay  the  amount  due,  with  costs,  the  sale  shall  cease ;  and  afte^ 
wards,  as  often  as  more  becomes  due  for  principal  or  interest,  the 
Court  may,  on  motion,  order  more  to  be  sold.  But  if  the  property 
cannot  be  sold  in  portions,  without  injury  to  the  parties,  the  whde 
may  be  ordered  to  be  sold  in  the  first  instance,  and  the  entire  debt 
and  costs  paid,  there  being  a  rebate  of  interest,  where  such  rebate 
is  proper. 

See  notes  under  ^  246. 


Chapter  n. — Actions  for  nuisance  j  waste  and  wUffui  trespass^  m 

certain  caseSj  on  real  property. 

Sec.  249.  Nuisance  defined  and  auctions  for, 

250.  WastCy  actions  for. 

251.  IVespass  for  cutting  or  carrying  away  treeSy  ete.j  ac- 

tions for. 

252.  Measure  of  damages  in  certain  cases  under  the  last 

section. 
258.  Damages  in  actions  for  forcible  entry j  ete.j  may  be 
trdled. 
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§  249.  NuUanee  defined^  and  actiansfar. 

Anything  which  is  injurious  to  health,  or  indecent,  or  offensive  to 
the  senses,  or  an  obstruction  to  the  free  use  of  property,  so  as  to 
interfere  with  the  comfortable  enjoyment  of  life  or  properly,  is  a 
nuisance,  and  the  subject  of  an  action.  Such  action  may  be  brought 
by  any  person  whose  property  is  injuriously  affected,  or  whose  per- 
sonal enjoyment  is  lessened  by  the  nuisance ;  and  by  the  judgment 
the  nuisance  may  be  enjoined  or  abated,  as  well  as  damages  recov- 
ered. 

1.  What  is  nuisanoe. — The  fact  whether  a  structure  was  a  public  nuisance 
is  a  question,  not  for  the  Court,  bi^t  for  the  jury  to  decide.  Gtmter  y.  Geary,  1  Cal. 
466. 

2.  It  is  a  public  nuisance  to  erect  a  house  in  a  highway.    Id. 

3.  A  house  on  fire,  or  those  in  its  immediate  vicinity  which  serve  to  communi- 
cate the  flames,  is  a  nuisance  which  it  is  lawful  to  abate ;  and  the  private  rights  of 
the  individual  yield  to  considerations  of  general  convenience  and  the  interest  of 
socieU^.    Surocco  v.  Geary,  3  Cal.  73. 

4.  The  constitutional  provision  which  requires  payment  for  private  property 
taken  for  public  use,  does  not  apply  to  the  destruction  of  a  house  to  checK  a  con- 
flagration ;  nor  can  he  who  abates  this  nuisance  be  made  personally  liable  for  tres- 
pass, unless  the  act  is  done  without  actual  or  apparent  necessity.    Id. 

5.  The  erection  of  a  steam  engine,  and  machinery,  and  a  grist  miU  in  the  cellar, 
under  an  auction  store,  held  not  to  be  such  an  injury  as  to  require  a  restraining 
power  of  the  Court;  at  least,  not  until  the  question  of  nuisance  should  be  determined 
bj  a  jury,  and  even  then  the  remedy  at  common  law  is  adequate.    MiddUton  v. 

^*ii,3Cal.  241. 


Gal.  462. 

7.  Where  plaintiff's  mining  claim  was  overflowed  by  means  of  a  dam  erected  by 
tiie  defendants,  the  Court  ordered  a  reduction  of  the  dam  so  as  to  prevent  the  over- 
flow, or  if  necessary,  its  entire  abatement.    Ramsay  y.  Chandler,  3  Cal.  241. 

8.  A  ditch  to  carry  off  water  rightfully  flowing  to  a  mining  claim  is  as  much  a 
noisance  as  a  dam  to  flood  it.    Parke  v.  KUhatn,  8  Cal.  77. 

9.  A  person  may  construct  or  continue  what  would  otherwise  be  an  actionable 
nuisance,  provided  that  at  the  commencement  of  it  no  person  was  in  a  condition 
to  be  injured  by  it,  or  in  other  words,  mere  priority  as  between  owners  of  the  soil 
gave  a  superior  right.     Tenney  v.  Miners*  Dttck  Co.,  7  Cal.  339. 

10.  The  diversion  of  a  water-course  is  a  private  nuisance.  Tuolumne  Water  Co. 
V.  Chapman,  8  Cal.  397. 

11.  Jurisdiction  of  actions  oonoeming  nuisances.  — The  term 

"  special  cases  "  in  the  Constitution,  does  not  include  any  class  of  cases  for  which 
the  Courts  of  general  jurisdiction  have  always  supplied  a  remedy,  as  in  cases  to 
abate  a  nuisance.    Parsons  v.  Tuolumne  County  W.  Co.,  8  Cal.  44. 

12.  The  statute  of  this  State  defining  what  are  nuisances,  and  prescribing  a 
remedy  b^  action,  does  not  take  away  any  common  law  remedy  in  tne  abatement 
of  the  nuisances  which  the  statute  does  not  embrace.    Stiles  v.  Laird,  5  Cal.  122. 

19.  The  District  Courts  have  constitutional  jurisdiction  of  cases  of  nuisance. 
The  grant  of  such  jurisdiction  by  statute  to  the  County  Courts  cannot  take  away 
the  constitutional  jurisdiction  of  the  District  Courts.    Fitzgerald  v.  Urton,  4  Cal. 


14.  Aotions  to  abate  nuisanoes,  parties,  etc.— A  common  nuisance 

ing  deemed  an  injurv  to  the  whole  community,  every  person  in  the  community 
ia  sapposed  to  be  aggnered  by  it,  and  has  the  right  to  abate  it  without  regard  to 
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the  question  whether  it  is  an  immediate  obstniction  or  tiynry  to  him.  A  priTste 
nuisance  is  one  which  onlj  injures  a  particular  individual  or  class  of  indiTidnsis, 
and  can  be  abated  only  b^  him  who  snfim  from  it.     Chmter  y.  Geary,  1  CaL  462. 

15.  Actions  for  the  diversion  of  the  waters  of  ditches  are  in  tiie  nature  of 
actions  for  the^abbatement  of  nuisances,  and  may  be  maintained  by  tenants  in  cod- 
mpn  in  a  joint  action.    Parhe  v.  Kilham,  8  Cal.  49. 

16.  To  entitle  a  party  to  an  injunction  in  a  case  of  a  nuisance,  the  injurr  to  be 
nstniaed  must  be  uremediable,  and  such  as  cannot  be  adeqnatdiy  coi^ensated  by 
damages.    Middleton  v.  Franklin,  3  Cal.  241. 

17.  In  an  action  to  abate  a  nuisance,  damages  are  only  an  incident  to  the  actba, 
and  the  failure  to  lecorer  them  does  not  affect  the  question  of  ooats.  Afdlmi  v. 
DojfU,  6  Cal.  102. 

16.  In  action  of  nmsanioe  or  trespass  the  defbndant  has  no  right  to  inquire  into 
the  good  faith  of  the  plaintiff's  possession.  Eherhard  y.  Tuolumne  Water  Co.,  4 
Cal.  308. 

19.  In  an  action  to  abate  a  nuisance  caused  by  the  running  a  ditch  for  the  eon* 
▼eyance  of  water  across  the  land  of  the  plaintiff,  the  defendants  set  up  in  the 
answer  that  it  was  mineral  land  belonging  to  the  United  States,  and  that  the  diteh 
was  for  mining  purposes,  which  allegations  were  stricken  out  on  motion  of  plaint 
iff 's  attorney :  Hda,  that  they  were  properly  stricken  out  as  irrelevant,  for  if  true, 
they  constituted  no  defense  to  the  action.     Weimer  y.  Lowrv,  11  Cal.  112. 

20.  Plaintiffe  owned  certain  mining  claims  and  quartz  lode  on  the  banks  of  a 
stream  above  the  mill  and  dam  of  derondant.  Defendant  commenced  raising  his 
dam  two  feet  higher.  Plaintifis  brought  suit  against  defendant,  alleging  that  the 
addition  of  two  feet  to  defendant's  dam  was  a  nuisance,  and  would  b»:k  the  water 
on  to  piaintifls'  claims,  and  thus  prevent  them  from  working  them,  and  would  also 
destroy  their  water  privilege  for  a  quartz  mill  which  they  intended  to  constnict: 
Hdd,  that  the  action  was  premature,  and  that  the  demurrer  to  the  compkint  on 
the  ground  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  caase  of 
action,  was  properly  sustained.    Hcarvey  v.  ChiUxtn,  11  Cal.  120. 

§  250.   Wiutej  actions  far. 

If  a  guardian,  tenant  for  life  or  years,  joint  tenant,  or  tenant  in 
common  of  real  property,  commit  waate  thereon,  any  person  ag- 
grieved by  the  waste  may  bring  an  action  against  him  &erefi>r,  in 
which  action  there  may  be  judgment  for  triple  damages. 

1 .  At  common  law  there  is  no  fbrfeiture  of  an  estate  for  years  for  the  oommiflsioa 
of  waste,  but  it  was  made  so  by  the  statute  of  6  Edward  I,  and  it  was  expressly  con- 
fined to  the  place  wherein  the  waste  was  committed ;  but  the  statute  of  Califonia 
confines  the  remedy  to  triple  damages.     Chipman  v.  Emeric,  S  Cal.  283. 

2.  In  an  action  n>r  waste,  when  triple  damages  are  given  by  statute,  the  demand 
for  such  damages  must  be  expressly  inserted  in  the  declaration,  which  musEt  either 
cite  the  statute,  or  conclude  to  the  damage  of  the  plaintiff  against  the  form  of  the 
statute.    Id.  5  Cal.  240. 

3.  Lajunctions  to  restrain  iiguries  in  the  nature  of  waste  should  not  be  issued 
before  the  hearinp;  on  the  merits,  except  in  cases  of  urgent  necessity,  or  when  the 
subiect  matter  of  the  complaint  is  free  from  controversy,  or  irrepanble  ™w»hirf 
will  be  produced  by  its  continuance.  But  in  all  cases  where  the  right  is  doubcfU, 
the  Court  should  direct  a  trial  at  law,  and  in  the  meantime  grant  a  tempontiy 
ix^junction  to  restrain  all  injurious  proceedings,  if  tiiere  be  danger  of  irreparable 
mischief.    Hicks  y.  Michael,  15  Cal.  116. 

4.  On  application  for  injunction  to  restrain  waste  or  mischief  aoalogooa  to  wastt^ 
plaintiff  may  read  affidavits  contradicting  the  answer  upon  all  mattera  in  contro- 
versy, including  questions  of  titie.    Id, 
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§  251.  Tre9p<i»9for  cutting  cr  carrying  away  trees^  etc.,  <icti(ms 
far. 

Any  person  who  diall  cut  down,  or  carry  oflF  any  wood  or  under- 
wood, tree  or  timber,  or  girdle  or  otherwise  injure  any  tree  or  tim- 
ber on  the  land  of  another  person,  or  on  the  street  or  highway  in 
front  of  any  person's  house,  village  or  ciiy  lot,  or  cultirated  grounds ; 
or  on  the  commons  or  public  grounds  of  any  city  or  town;  or  on  the 
stzeet  or  hi^way  in  fix>nt  thereof,  without  lawful  auHiority,  shall  be 
liable  to  the  owner  of  such  land,  or  to  such  city  or  town,  for  treble 
the  amount  of  damages  which  may  be  assessed  therefor,  in  a  civil 
action,  in  any  Court  having  jurisdiction. 

1.  An  action  may  be  maintained  against  a  trespasser  who  is  cutting  timber,  as 
lOon  as  the  timber  is  cut.    Sampwn  v.  Hammond^  4  Cal.  184. 

2.  An  injunction  will  not  be  dissoWed  restraining  defendants  from  feUing  trees, 
where  the  question  of  boundary  is  in  dispute ;  especially,  where  the  defendant's 
bond  will  fully  protect  the  defendant  for  any  delay  if  it  should  turn  out  that  they 
have  the  right.    Buckdew  v.  Estill,  5  Cal.  108. 

3.  The  measure  of  damages  is  not  the  value  of  the  trees  as  firewood,  but  the 
injury  done  to  the  land  hj  destroying  them,  considering  the  purposes  for  which 
such  trees  were  used  or  designed,  and  not  according  to  the  specnlatiye  or  fancied 
ideas  of  the  jury.  Chipman  y.  Hibbard,  6  Cal.  162.  See  also  ^112  and  notes,  34 
etpamm. 

§  252.  Measvre  of  damages,  in  certain  eases,  under  the  last 
section. 

Nothing  in  the  last  section  shall  authorize  the  recovery  of  more 
than  the  just  value  of  the  timber  taken  from  uncultivated  woodland, 
for  the  repair  of  a  public  highway  or  bridge  upon  the  land,  or  ad- 
jcnmngit. 

§  253.  Damages  in  actions  for  forcible  entry,  etc.,  may  be  trebled. 

If  a  person  recover  damages  for  a  forcible  or  unlawful  entry  in 
or  upon,  or  detention  of,  any  building  or  any  cultivated  real  prop- 
erfy,  judgment  may  be  entered  for  three  times  the  amount  at  which 
the  actual  damages  are  assessed. 

1.  When  treble  damages  are  given  by  a  statute,  the  demand  for  such  damages 
moat  be  expressly  inserted  in  the  declaration,  which  must  either  recite  the  statute, 
or  conclade  to  the  damage  of  the  plaintiff  against  the  form  of  a  statute.  Chipman 
▼.  Ewuric,  5  Cal.  240;  ctmtm,  (yCallaahan  t.  Booth,  6  Id.  66. 

2.  If  the  Court  refuses  to  treble  the  damages,  the  plaintiff  has  an  adequate 
remedy  by  appeal,  and  an  application  for  man£mus  to  uie  Court  below  to  render 
jodgment  for  treble  damages  must  be  denied.    Early  v.  Mannix,  15  Cal.  150. 


* 
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Chapter  HI. — Actions  to  determine  conflicting  claims  to  red  prop- 
erty^  and  other  provisions  rehUng  to  actions  concerning  red 
estate. 

Sec.  254.  Parties  to  an  action  to  quiet  title. 

255.  When  plaintiff  shall  not  recover  costs, 

256.  If  plaintiff  ^s  title  terminates  pending  the  suit,  what 

he  may  recover^  and  how  verdict  and  judgment  to  be. 

257.  When  value  of  improvements  shall  be  allowed  as  a 

setroff. 

258.  An  order  may  be  made  to  allow  a  party  to  sa^ey 

and  measure  the  land  in  dispute. 

259.  Order^  what  to  contain  and  how  served;  if  unneces- 

sary injury  done  the  party  surveying ^  to  be  liaJfe 
thertfor. 

260.  A  mortgage  shall  not  be  deemed  a  conveyance^  what- 

ever its  terms. 

261.  When  Court  may  grant  injunction;  during  foreehs- 

ure;  after  sale  on  execution;  before  conveyance. 

262.  Damages  may  be  recovered  for  injury  to  the  possession 

cfter  sale  and  before  delivery  of  possession. 

263.  Action  not  to  be  prejudiced  by  alienation  pending  suit. 

§  254.  Parties  to  an  action  to  quiet  title. 

An  action  may  be  brought  by  any  person  in  possession,  by  hiin- 
self  or  his  tenant,  of  real  property,  against  any  person  who  cliums 
an  estate  or  interest  therein  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim,  estate  or  interest. 

1 .  Any  person  in  possession  maj  bring  this  action  against  any  party  vho  claims 
an  estate  or  interest  adverse  to  him.    Merced  Mining  Co.  v.  Fremont,  7  Cal.  319. 

2.  The  effects  of  this  provision  apply  to  mining  claims.    Id. 

3.  To  maintain  a  suit  to  quiet  title  by  a  party  in  possession,  it  is  enoagh  that  he 
claims  under  a  deed  which  creates  an  equitable  estate,  or  even  a  right  of  posses- 
sion.    Smith  V.  Brannanf  13  Cal.  107. 

4.  A  jury  being  waived,  it  is  immaterial  whether  an  action  under  section  two 
hundred  and  fifty-four  of  the  Practice  Act  is  an  equitable  or  a  legal  proceeding.  Id. 

5.  The  proceeding  by  bill  in  equity,  which  an  individual  is  allowed  to  tue  to 
set  aside  a  patent  or  control  its  operation,  is  in  the  nature  of  a  bill  to  quiet  title- 
to  determine  an  estate  held  adversely  to  him — to  remove  what  would  otherwise  be 
a  cloud  upon  his  own  title ;  or  is  in  the  nature  of  a  bill  to  enforce  a  transfer  of  the 
interest  fh>m  the  patentee,  on  the  ground  that  the  latter  has,  by  mistake  •r  fraud, 
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acquired  a  title  in  his  own  name,  which  he  should  in  equity  hold  for  the  benefit  of 
the  complaint.  The  individual  complaint  must  therefore  possess  a  title  superior  to 
that  of  his  adversary,  and  of  course  to  that  of  the  government  through  whom  his 
adversary  claims,  or  he  must  possess  equities  which  will  control  the  title  in  his  ad- 
Tersary's  name.     Biddle  Boggs  v.  Merced  Mining  Co.,  14  Cal.  279. 

6.  Action  two  hundred  and  fifty-four  of  the  Practice  Act  enlarges  the  class  of 
cases  in  which  equitable  relief  could  formerly  be  sought  in  quieting  title.  It  auth- 
orizes  the  interposition  of  equity  in  cases  where  previously  hills  of  peace  woald 
not  lie.     Curtis  v.  Suiter,  16  Cal.  259. 

7.  Suit  under  section  two  hundred  and  fifty-four  of  the  Practice  Act  only  lies 
with  reference  to  property  of  which  the  plaintiff  is  in  possession ;  and  where  suit 
is  brought  under  that  section  to  quiet  title  to  a  ranch,  and  plaintiff  is  in  possession 
of  a  portion  only,  the  suit  must  be  considered  as  brought  to  determine  the  title  to 
that  portion,  and  no  injunction  lies  to  restrain  parties  who  are  entire  strangers  to 
the  title  from  selling  that  portion,  as  their  conveyances  would  not  cloud  plaintiff's 
title.  And  if  the  grantees  under  such  conveyances  should  invade  the  possession 
of  plaintiff,  or  unlawfully  detain  the  same,  the  remedy  at  law  is  ample.    Id. 

8.  In  such  suit  the  Court,  sitting  in  equity,  may  direct,  when  proper,  an  issue  to 
be  framed  upon  the  pleadings  and  submitted  to  a  jury,  if  questions  of  a  purely 
legal  character  in  relation  to  the  title  arise.    Id. 

9.  Under  this  section,  a  party  in  possession  of  real  property  may  bring  a  bill  in 
equity  to  quiet  title  against  a  partv  out  of  possession,  who  claims  an  estate  or  in- 
terest adverse  to  him,  without  waitmg  until  he  has  been  disturbed  in  his  possession 
by  loeal  proceedings  against  him,  in  which  his  title  has  been  successfully  main- 
tained.   Id. 

10.  The  statute  (Pr.  Act,  ^  254)  giving  a  right  of  action  to  a  party  m  possession 
of  real  estate  to  determine  adverse  claims,  does  not  confine  the  remedy  to  the  cose 
of  an  adverse  claimant  setting  up  a  legal  title,  or  even  an  equitable  title ;  but  cm- 
braces  every  description  of  claim  whereby  the  plaintiff  might  be  deprived  of  the 
property,  or  its  title  be  clouded,  or  its  value  be  depreciated,  or  whereby  he  might 
be  incommoded  or  damnified  by  the  assertion  of  an  outstanding  title  already  held, 
or  to  grow  out  of  the  adverse  pretension.    Head  v.  Fordifce,  17  Cal.  149. 

ACTION  OF  EJECTMENT. 

H-  Q^nerally. — ^Ejectment  is  a  possessory  action,  and  must  be  brought 
against  the  occupant;  it  determines  no  rights  but  those  of  possession  at  the  time, 
and  it  matters  not  who  has,  or  claims  to  have,  the  title  of  the  premises.  Gamer 
T.  Marshall,  9  Cal.  268. 

12.  In  ejectment  the  legal  title  must  control.     Estrade.  v.  Murphy,  19  Cal.  248. 

13.  Under  our  system,  probably,  an  action  can  be  maintained  upon  any  title, 
legal  or  equitable,  or  upon  an  instrument,  scaled  or  unsealed,  which  entitles  nlaint- 
iff  to  the  possession  of  the  property  in  dispute  as  against  the  defendant.  Orlman 
v.  Dixon,  13  Cal.  33. 

14.  Many  Mexican  grants  arc  legal  titles,  and  most  of  them  are,  when  nnitcd  to 
possession,  such  equitable  titles  as  are  entitled  to  protection,  and  give  a  right  to  a 
possessory  action.     Lathrtup  v.  Mills,  19  Cal.  513. 

15.  The  purchaser  of  an  equitable  title  takes  the  property  subject  to  all  existent 
equities.  He  is  not  within  the  rale  which  protects  a  bona  Jide  purchaser  for  value 
and  without  notice  of  the  real  or  apparent  legal  title.  Dupont  v.  Wertheman,  10 
Cal.  354. 

16.  A  perfect  equity  united  with  possession  is,  under  our  system,  equivalent,  for 
all  puiposes  of  defense,  to  a  legal  title.    Morrison  v.  Wilson',  13  Cal.  494. 

17.  Parties  having  the  title,  and  the  present  right  of  possession,  can  always 
enter  peaceably  into  the  possession  of  premises,  and  cannot  be  held  liable  for  so 
doing  in  trespass  or  ejectment.  If  he  uses  force,  the  remedy  is  by  forcible  entry 
«nd  detainer.    Norton  v.  HyaU,  8  Cal.  539. 

18.  PoaseBSion. — ^Prior  possession  is  evidence  of  title ;  but  this  evidence  may 
be  destroyed  bjr  abandonment.     Bird  v.  Lislnros,  9  Cal.  1 . 

19«  A  party  in  possession  of  land  is  deemed  in  law  the  owner  against  all  per- 
sons but  one  having  superior  title  thereto ;  possession  is  evidence  of  title,  and  the 
21 
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possessor,  in  conreying,  is  deemed  to  conirey  the  title  itself  safBcientlj  to  enable 
his  grantee  to  maintain  ejectment  against  a  mere  trespasser.    Id. 

20.  It  is  the  settled  doctrine  of  the  law,  repeatedly  affirmed  by  this  Court,  that 
the  prior  possession  of  the  plaintiff,  or  parties  throagh  whom  he  claims,  is  saffi- 
cient  evidence  of  title  to  support  the  action  of  ejectment.  Na^U  v.  Afoey,  9  Cal. 
426;  Grover  v.  Hawley,  5  Id.  485;  Hutchinson  v.  Perly,  4  Id.  33;  ninani  t. 
Christy,  Td.  70 ;  Plume  v.  Seawardy  Id.  94. 

21 .  Where  a  party  takes  possession  of  a  tract  of  land,  and  incloses  it  with  s 
fence,  consisting  of  posts  seven  feet  apart  and  one  board  six  inches  wide  nailed  od 
to  the  posts,  and  the  same  is  not  sufficient  to  torn  cattle,  and  the  land  is  not  calti- 
Tated,  such  possession  is  not  sufficient  to  sustain  an  action  of  ejectment  as  a^nst 
a  party  in  possession  of  a  part  of  the  tract  under  a  deed  to  the  whole.  Baldwin  r. 
Simpson,  12  Cal.  560. 

22.  Possession  of  laud  at  the  death  of  a  party  gives  prima  facie  title  to  his  heiiv 
or  representatives.     Gregory  v.  McPherson,  13  Cal.  562. 

23.  It  is  sufficient  in  our  system,  if  it  appear  that  the  plaintiflT  was  entitled  to 
possession  of  the  premises  at  the  commencement  of  the  action  and  the  date  of  the 
alleged  seizin  or  possession,  and  ouster  is  only  material  when  the  question  of  mesne 
proiits  is  involved.     Yount  y.  Howell^  14  Cat.  465. 

24.  In  ejectment,  a  variance  between  the  alleged  seizin  and  right  of  possession 
of  plaintiff  and  the  date  of  conveyance  to  him  is  immaterial,  if  the  latter  be  pn- 
yious  to  the  commencement  of  the  action.  Right  of  possession  in  plaintiff  and 
occupation  by  defendant  at  that  time  are  sufficient.     Stctrk  v.  Barretty  15  Cal.  361. 

25.  Wiiere  plaintiff  relies,  not  on  the  Possessory  Act  of  the  State,  bat  on  the 
prior  possession  of  himself,  or  of  parties  through  whom  he  claims,  such  possession 
must  oe  shown  to  have  been  actual  in  him  or  them ;  and  by  actual  possession  is 
meant  a  subjection  to  the  will  and  dominion  of  the  claimant,  and  is  usually  evi- 
denced by  occupation,  by  a  substantial  inclosure,  by  cultivation,  or  by  appropriate 
use,  according  to  the  particular  locality  and  quality  of  the  property.  Carydl  r, 
Cain,  16  Cal.  567. 

26.  In  controversies  respecting  public  lands,  other  than  mineral  lands,  the  title, 
as  between  citizens  of  the  State,  where  neither  party  connects  himself  with  the 
Government,  is  considered  vested  in  the  first  possessor,  and  to  proceed  from  him. 
This  possession  must  be  actual  and  not  constructive ;  and  the  nght  it  confers  must 
be  distinguished  from  the  right  given  by  the  Possessory  Act  of  the  State.    Id. 

27.  In  ejectment,  plaintiffs  may  rely  on  prior  possession,  and  the  legal  title  is 
not  necessarily  involved.     Grady  v.  Early y  18  Cal.  108. 

28.  FOBSession  with  color  of  title- — ^Whero  a  party  takes  posaessioD  of 
a  part  of  a  tract  of  land,  under  a  deed  of  conveyance  to  the  whole,  and  at  the  time 
of  entry  no  one  is  holding  adversely,  such  possession  will  extend  to  the  whole 
tract  described  in  the  deed.    Rose  v.  Davis,  1 1  Cal.  133. 

29.  Possession  of  a  part,  under  the  deed  to  the  whole  tract,  where  the  poeacssoi^s 
grantors  had  the  land  surveyed,  and  the  lines  marked  by  the  blazing  of  trees,  is 
sufficient  possession  as  agamst  a  party  who  enters  upon  a  part  of  the  tract  and 
builds  a  fence  wholly'insufficient  for  any  other  purpose  than  to  mark  the  line  of  his 
claim.     Baldwin  v.  Simpson,  12  Cal.  560. 

30.  Defendant  had  been  let  into  possession  under  judgment  in  ejectment  l>y  hin 
against  C.  This  judgment  was  aiterwanls  reversed.  C.  sells  to  O. :  Hdii,  Aat 
defendant's  possession  was  sufficient,  until  restored  by  due  course  of  law»  to  break 
the  force  of  the  claim  of  G.  based  upon  the  prior  possession  of  C.  Gregory  v. 
Haynes,  13  Cal.  591. 

31.  Mere  prior  possession  of  land  cannot  prevail  against  the  present  possessioo 
of  defendant,  taken  under  claim  of  title  derived,  regularly  or  not,  from  the  rights 
ful  owner.    Id. 

32.  What  constitutes  possession. — The  fact  that  cattle  and  horses  of  a 
person  have  roamed  over  and  grazed  upon  a  certain  tract  of  land  does  not  of  itself 
alone  make  out  an  actual  possession  of  land  in  him.  Sunol  v.  Uepbwm,  I  Cal.  254. 

33.  A  mere  survey  and  marking  lines  of  a  boundary,  witiiout  an  inclosure  of  the 
premises,  is  not  a  possession  in  law,  unless  made  so  by  complying  with  the  statute 
in  reference  to  the  mode  of  maintaining  possessory  actions  on  public  Uunds.  Bud 
y.  Dmnison,  7  Cal.  297. 
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34.  To  constitute  possession  of  land  Uiere  must  be  an  actual,  bona  fide  occupa- 
tion, or  possessio  pediSy  a  subjection  of  it  to  the  will  and  control  of  tbe  possessor, 
as  contradiscingoished  from  a  mere  assertion  of  title,  and  the  exercise  of  casual 
acts  of  ownership,  such  as  recording  deeds,  paying  taxes,  etc.  Plume  v.  Setcard, 
4  Cal.  94,  affirmed  bv  Bird  v.  Denntson,  7  Cal.  297. 

35.  An  actual  inclosnrc,  the  defendant  residing  or  having  tenants  and  a  dwell- 
ing within  it ;  the  continued  claim  to  the  property,  holding  a  deed  purporting  to 
convey  the  title ;  selling  a  portion ;  using  a  portion  for  a  milk  ranch  or  other  agri- 
cultural purposes ;  the  laying  off  of  the  property  into  lots,  making  houses,  and  the 
occupation  of  tenants ;  fencing  in  smaller  portions  of  the  tract,  and  repeated  acts  of 
dominion  over  difierent  parts  of  it — these  acts  continued,  or  done  at  intervals  for 
a  series  of  years,  would  seem  conclusive  of  the  fact  of  actual  possession,  and  would 
not  be  rebutted  by  the  mere  fact  that  occasionally  an  exterior  fence  was  out  of 
repair,  or  that  it  was  not  always  sufficient  to  prevent  forcible  intrusion  into  the 
premises  by  persons  or  cattle ;  nor  would  it  be  rebutted  by  an  occasional  trespass 
upon  small  parcels  of  the  tract,  committed  by  persons  setting  up  no  title  save  that 
of  mere  entry  and  possession.  City  and  County  of  San  Francisco  v.  Beideman,  17 
Cal.  463. 

36.  The  fact  that  a  party  had  cattle  on  the  land,  or  was  there  for  short  periods 
himself,  or  that  he  claimed  within  given  limits,  is,  in  the  absence  of  any  inclosure 
or  some  visible  physical  signs  of  the  extent  of  his  boundaries  or  claim,  insufficient 
to  show  the  fact  of  possession  of  any  particular  tract,  when  others  were  also  in 
possession.     Wilton  v.  Corbier,  13  Cal.  166. 

37.  The  actual  possession,  by  virtue  of  which  parties  obtain  the  title  of  the  city 
of  San  Francisco  to  the  pueblo  lands,  under  the  second  section  of  the  Vi^  Ness 
Ordinance,  means  a  possession  accompanied  with  the  real  and  effectual  enjoyment 
of  tlie  property ;  that  possession  which  follows  the  subjection  of  the  property  to  the 
will  and  dominion  of  the  claimant  to  the  exclusion  of  others ;  and  this  possession 
must  be  evidenced  by  occupation,  or  cultivation,  or  other  appropriate  use,  according  to 
the  locality  and  character  of  the  particular  premises.  An  inclosure,  by  an  ordinary 
fence,  of  the  premises,  without  residence  thereon,  or  improvements,  or  cultivation, 
or  other  acts  of  ownership,  is  of  itself  insufficient.    Wolf  v.  Baldwin,  19  Cal.  306. 

38.  A  mere  inclosure  by  a  fence  is  of  itself  only  the  declaration  of  an  intention 
to  appropriate  and  possess  tlie  premises ;  but  does  not,  unaccompanied  with  any 
other  acts,  constitute  the  actual  possession  contemplated  by  the  ordinance.    Id. 

39.  Effect  and  extent  of  possession. — The  possession  of  a  party  who 
has  neither  title  nor  color  of  title  ^oes  not  extend  beyond  the  metes  and  bounds  of 
his  actual  occupation ;  and  this  is  so  according  to  Spanish  and  Mexican,  as  well 
as  English  and  American  law.     Sunol  v.  Ilepbum,  1  Cal.  254. 

40.  A  p£rty  cannot,  by  the  Mexican  law,  acquire  possession  beyond  the  metes 
and  bounds  of  his  actual  occupancy,  unless  he  claims  to  hold  under  what  is  termed 
a  just  title  {tituhjusto) ;  and  a  deed  void  on  its  face  is  not  a  just  title.    Id. 

41.  Possession  of  public  land  carries  with  it  the  privileges  and  incidents  of  own- 
ership against  every  one  but  the  Government,  subject  omy  to  rights  antecedently 
acquired.     CrandaU  v.  Woods,  8  Cal.  136. 

42.  The  Van  Ness  Ordinance  does  not  limit  the  quantity  of  land  to  which  the 
actual  possessor  acquires  the  title  of  the  city ;  and  tne  Courts  cannot  annex  any 
liniitation,  but  can  only  hold  parties  to  clear  proof  of  the  actual  possession.  Wolf 
r.  Baldmn,  19  Cal.  306. 

43.  Possession  under  the  Possessory  Aot.~A  party  relying  on  the 

Possessory  Act  of  the  State  must  show  compliance  with  its  provisions,  and  can 
then  maintain  an  action  for  the  possession  of  lands  occupied  for  cultivation  or 
grazing,  without  showing  an  actual  inclosure  or  actual  possession  of  the  whole 
claim.     Coryell  v.  Cain,  16  Cal.  567. 

44.  Place  of  trial  of  actions  of  ejectment.— See  ante,  s  18. 

45.  Parties,  plaintiff. — ^Actions  of  ejectment  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest.    Ritchie  v.  Dorland,  6  Cal.  33. 

46.  In  ejectment  for  common  property,  the  action  should  be  in  the  name  of  the 
hnsbaad  alone.  But  if  the  wife  oo  joined,  the  misjoinder  is  no  ground  of  nonsuit 
on  the  trial,  though  it  would  be  ground  of  demurrer  if  the  defect  appeared  on  the 
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face  of  the  complaint,  or  for  motion  to  dismiss,  as  to  the  wife,  on  the  trial.    J/otf 
V.  Smith,  16  Cal.  533. 

47.  In  this  State,  all  the  propety,  both  real  and  personal,  belon^ng  to  the  estate 
of  a  deceased  person,  goes  mto  the  possession  of  the  administtator,  who  is,  there- 
fore, a  necessary  party  to  ail  suits  affecting  it.  Harwood  v.  Marye,  8  Cal.  580;  and 
see  farther  aniCy  ^  6,  No.  2. 

48.  The  statute  which  gives  the  possession  and  control  of  real  property  belong- 
ing to  intestates  to  their  administrators,  until  administration  of  the  estate  and  dis- 
tribution of  the  property  are  had,  only  applies  to  cases  arising  since  the  statute  was 
passed.     Soto  t.  Kroder,  19  Cal.  87. 

49.  In  this  State,  a  plaintiff  claiming  as  heir-at-law  can  recover  in  an  action  of 
ejectment  without  an  entry  upon  the  premises  after  the  death  of  his  ancestor.  It 
is  sufficient  that  he  show  his  title  as  heir  to  the  premises  demanded.    Id. 

50.  A  tract  of  land  was  held  by  several  tenants  in  common,  and,  on  partition,  a 
certain  portion  was  set  apart  and  quit-claimed  to  plaintiff,  representing  M.,  who 
had  conveyed  to  plaintiff  as  security  for  indorsements.  Anotiier  portion  of  the 
land  was  set  apart  and  quitclaimed  to  H.  The  portion  thus  received  by  H.  was 
subsequently  conveyed  to  plaintiff,  and  embraces  the  land  in  controversy:  Heldf 
that  plaintift'  is  not'mortgagee  of  the  premises ;  that  even  if  he  held  the  premises 
conveyed  by  li.  to  him  as  security  for  the  indorsements  of  M.^  it  was  as  trustee  of 
the  legal  title  ;  that  the  title  had  passed  from  H.,  and  had  never  been  in  M.,  except 
of  an  undivided  interest  before  the  partition,  and  was,  therefore,  in  plaintiff,  who 
could  maintain  ejectment.    Seawara  v.  Malotte,  15  Cal.  304. 

51.  All  persons  holding  as  tenants  in  common,  joint  tenants,  or  coparceners,  or 
any  number  less  than  all,  may,  jointly  or  severally,  bring  or  defend  any  civil  action 
for  the  enforcement  or  protection  of  the  rights  of  such  party.   Statutes  of  1857, 61 

53.  One  tenant  in  common  may  sue  a  party  in  possession  by  adverse  claim,  and 
recover  the  premises,  if  plaintiff  represents  the  better  title.  CoUin  v.  Cor6e<t,  15 
Cal.  183. 

53.  Such  grantee,  though  seized  in  fee  of  only  an  undivided  interest  in  the  pa^ 
ticular  parcel  of  land,  may  recover  in  ejectment  the  whole  of  tiiat  parcel,  as  agwnst 
all  persons  except  the  original  cotenant  and  his  grantees.  He  is  entitled  to  the 
possession  of  the  entire  premises  as  against  all  other  parties.  Stark  v.  BarreU,  15 
Cal.  361. 

54.  A  nonresident  alien  may  doubtless  maintain  ejectment.  State  v.  Robert,  IS 
Cal.  165. 

55.  Parties,  defendant. — The  plaintiff  in  ejectment  may  sne  one  or  more 
defendants;  and  they  may  answer  separately  or  demand  separate  verdicts ;  unless 
thev  do  so,  they  will  be  concluded  by  a  general  verdict.  Winans  v.  Chruljfj  4 
Cat.  70. 

56.  The  plaintiff  may  join  any  number  of  parties  defendant,  without  regard  to 
the  extent  or  character  of  their  possession,  subject  only  to  their  right  to  answer 
separately  and  have  separate  verdicts.    Ritchie  v.  Borland,^  Cal.  33. 

57.  Wlicn  the  premises  are  unoccupied,  parties  one  of  possession  claimine  title, 
which  claim  is  accompanied  with  the  exercise  of  acts  of  ownership,  as  iucTosure, 
cultivation  and  the  like,  may  be  made  defendants.   Gamer  v.  Marshall,  9  Cal.  268. 

58.  In  an  action  of  ejectment  to  recover  an  undivided  interest  in  a  mining  claim, 
it  is  not  necessary  to  make  parties  defendants  in  such  action  who  are  m  possession 
of  such  claim,  holding  other  undivided  interests,  and  who  claim  no  right  to  the 
interest  sued  for.     Waring  v.  Crow,  11  Cal.  366. 

59.  In  ejectment,  snit  must  be  brought  against  the  terre-tenant  or  party  in  pos* 
session.     Klink  v.  Cohen,  13  Cal.  623. 

60.  Where  several  persons  conspire  to  obtain  the  land  of  plaintiff,  and  in  snit 
against  them  to  recover  the  property,  two  of  the  defendants  disclaim  all  interest 
therein  :  Ueld,  to  be  no  ground  for  dismissing  the  snit  as  to  them,  as  they  were 
proper  parties  and  are  liable  for  costs.    Dupery  y.  Leavenworth,  17  Cal.  262. 

61.  Cases  where  the  Court  below  set  aside  a  judgment  by  default  in  ejectment, 
and  allowed  the  landlords  of  the  defendants  to  come  in  and  defend.  barrHi  r. 
Graham,  19  Cal.  632  ;  Roland  v.  Kreyenhagen,  18  Id.  455. 

62.  Abatement  by  death  of  a  party.-— See  ante,  ^  16,  Nos.  2, 4. 

63.  Complaint. — In  real  actions,  it  is  necessary  for  the  demandant  to  allege, 
And,  if  traversed,  prove  a  seizin  in  himself,  or  his  ancestors  through  whom  he 
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daims ;  and  in  general  it  is  also  necessary  to  aver  that  he  was  seized  by  taking  the 
esplies  or  profits.    Pcofne  v.  Treadwelly  5  Cal.  310. 

64.  Complaint  in  ejectment  averring  prior  possession  in  plaintifT,  entry  and 
ouster  bv  defendant,  and  that  he  is  still  in  possession,  is  sufficient.  Boles  v.  Cokettf 
15  CaL  150. 

65.  Complaint  in  ejectment  need  not  state  the  exact  time  of  the  alleged  ouster, 
eipecially  when  no  claim  is  made  for  damages  and  no  recovery  had  for  them — ^the 
allegation  in  this  case  as  to  time  of  ouster  being,  "on  or  about  December  12th, 
1857."     CoUier  v.  Corbett,  15  Cal.  183. 

66.  A  complaint  in  ejectment  should  not  set  out  the  mesne  conveyances  through 
which  plaintiff  deraigns  title.  These  are  matters  of  evidence,  not  of  pleading,  and 
should  be  stricken  from  the  complaint,  on  motion.     CoriftU  v.  Caiiiy  16  Cal.  567. 

67.  In  ejectment,  an  allegation  of  the  value  of  the  use  and  occupation,  rents  and 
profits  of  the  premises  for  the  period  during  which  defendants  were  in  the  wrong- 
nil  possession  and  excluded  plaintiff,  is  sufficient  to  charge  defendants,  without 
any  averment  that  they  received  such  rents  and  profits.  The  terms  "  rents  and 
profits  "  arc  not  used  in  the  present  case  in  a  technical  sense.  The  whole  aver- 
ment is  in  effect  only  that  the  value  of  the  use  of  the  premises  while  plaintiffs  were 
wrongfully  excluded  was  the  amount  stated.     Patterson  v.  Eliff  19  Cal.  28. 

68.  Joinder  of  causes  of  action,  and  how  stated.— Under  our 

Practice  Act,  it  is  competent  for  the  plaintiff  to  recover  real  property,  with  dam- 
ages for  withholding  it.  and  the  rents  and  profits,  all  in  the  same  action,  and  as 
one  cause  of  action.     Sullivan  v.  Dover ,  4  Cal.  291  ;  see  further,  ante^  §  64. 

69.  Description  of  the  land, — A  complaint  in  ejectment  describing  the 
premises  as  "Lot  No.  1,  in  Block  No.  23,  as  per  plot  of  the  town  of  Kcd  Bluff, 
as  hiid  out  by  the  Red  Bluff  Land  Corporation  in  1853,  being  on  the  corner  of 
Main  and  Sycamore  streets,  twenty-five  feet  on  Main  by  one  hundred  and  fifteen 
feet  on  Sycamore,  and  running  back  to  the  alley,"  and  specifying  the  county  in 
which  they  are  situated  by  the  terms  **  in  said  county,"  referring  to  the  designation 
'*  county  of  Tehama,"  in  the  title  of  the  suit,  sufficiently  describes  the  premises. 
The  description  by  metes  and  bounds  is  required  only  so  far  as  they  may  be  nec- 
essary to  identify  with  certainty  the  property.     Doll  v.  Fdler,  16  Cal.  432. 

70.  Where  a  complaint  in  ejectment  descril^ed  the  land  thus :  "All  that  certain 
tmct  or  parcel  of  land  situated  in  Napa  county,  consisting  of  a  preemption  claim 
of  one  hundred  and  sixty  acres  of  land,  commonly  known  as  tne  Soda  Springs, 
and  embracing  said  springs  and  the  improvements  thereto  l)elonging,  and  being 
about  five  miles  from^  Napa  City  in  a  northerlv  direction :  "  Held,  that  the  descrip- 
tion is  sufficient  to  support  a  judgment  for  plaiutiff*.  Whitney  v.  Woods,  19  Cal. 
SCO. 

71.  Section  ftfty-«ight  of  the  Practice  Act,  that  "in  an  action  for  the  recovery 
of  real  property,  such  property  shall  be  descril)ed,  with  its  metes  and  bounds,  in 
the  complaint,"  is  directory  only,  for  a  failure  to  comply  with  which  the  complaint 
is  liable  to  a  special  demurrer;  but  if  the  complaint  describes  the  premises  suffi- 
ciently otherwise  to  identify  them  according  to  the  general  rules  on  this  subject, 
Che  plaintiff  may  after  veniict  take  judgment,  and  the  Court  cannot  set  it  aside  on 
motion  of  defendant  on  account  of  this  defect  of  pleading.    Id.    Sec  §  58. 

72.  Complaint  in  ejectment. — See  further,  ante,  ^  39,  Nos.  119-147. 

73.  Lis  pendens,  filing  and  effect  of.— See  ante,  §  27. 

74.  Beceivers. — Receivers  in  actions  of  ejectment  should  not  be  appointed. 
Thmpton  V.  Sherrard,  12  Abb.  P.  427. 

75.  Injunction. — An  injunction  may  be  obtained  in  ejectment.  NaUma 
Water  and  Mining  Co.  v.  Clarkin,  14  Cal.  544. 

76.  Answer. — ^When  a  complaint  alleges  that  the  plaintiff  was  in  the  quiet 
and  peaceable  possession  of  premises,  and  was  dispossessed  by  defendants  by  force, 
ornnderan  illegal  order  made  by  an  officer  having  no  jurisdiction,  the  answer 
should  take  issue  directly  upon  the  allegations  of  the  complaint,  or  confessing 
them,  should  state  distinctly  and  positively  new  matter  sufficient  to  avoid  them. 
Laddy.  Stevenson,  1  Cal.  18. 

77.  An  allegation,  in  a  verified  complaint,  that  "  defendants  wrongfully  and 
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nntawfuUj  entered  upon  and  dispossessed  "  plaintiff,  is  not  snificiently  denied  br 
a  denial  that  "defendants  wrongfully  and  unlawfully  entered  and  dispossessed  ' 
plaintiff,  because  such  denial  admits  entry  and  ouster.  Buseniug  v.  Coffee,  U 
Cal.  91. 

78.  Unless  the  answer  denies  the  allegations  of  the  complaint,  they  are  admitted 
without  further  proof,  damages  included.    Patterson  v.  Ei^,  19  Cal.  28. 

79.  When  an  equitable  answer  is  interposed  to  an  action  of  ejectment,  said  answer 
being  a  hill  in  equity,  can  only  be  interposed  where  the  parties  to  the  action  are  sach 
as  would  be  required  to  a  bill  in  equity  seeking  the  same  relief.  Lesirade  v.  Bartk, 
Jan.  1862. 

80.  An  answer  in  ejectment  setting  up  an  equitable  defense  is  in  the  nature  of  i 
bill  in  equity,  and  must  contain  its  essential  averments.  The  defendant  then 
becomes  an  actor  with  respect  to  the  matter  alleged  by  him,  and  his  defense  most 
be  of  such  a  character  as  may  be  ripened  by  the  decree  of  the  Court  into  a  legal 
right  to  the  premises,  or  as  will  estop  the  prosecution  of  the  action  of  the  plaintiff. 
Eitrade  v.  Murphi/,  19  Cal.  248;  Meador  v.  Parsons,  19  Cal.  294. 

81.  Wiierc  there  are  several  defendants,  to  entitle  them  to  separate  verdicts  they 
should  set  forth  with  specific  description  the  parcels  which  they  severally  occapy 
or  claim.     Patterson  v.  Ely,  19  Cal.  28;  McGarvey  v.  Little,  15  Id.  31. 

82.  The  husband  or  the  wife  may  set  up  the  fact  of  homestead  as  a  defense  to 
ejectment  based  upon  a  Sheriff's  deed  of  the  premises,  made  in  pursuance  of  tn 
execution  sale  on  a  judgment  at  law  against  the  husband — there  having  been  no 
abandonment  of  the  homestead.     Wiuiams  v.  Young,  17  Cal.  403. 

83.  Disclaimer. — See/x^r,  "Judgment  of  nonsuit."    No.  133. 

84.  Answer  in  ejectment. — See  further,  ante,  S  46,  Nos.  155-162. 

85.  Statute  of  Limitations. — The  Statute  of  Limitations  runs  only  in 
fitvor  of  parties  in  possession  claiming  title  adversely  to  the  whole  world,  and  not 
in  favor  of  those  who  assert  the  title  to  be  in  others.  It,  therefore,  never  run  in 
favor  of  the  plaintiff,  and  the  grantees  of  the  plaintiff  arc  in  no  better  position. 
Their  possession  cannot  be  tacked  on  to  that  of  the  grantors,  so  as  to  render  adverse 
the  possession  for  the  entire  period  subsequent  to  the  sale. — Field,  C.  J.,  McCracha 
V.  City  of  San  Francisco,  16  Cal.  591. 

86.  To  render  possession  adverse,  so  as  to  set  the  Statute  of  Limitation  in  motion, 
it  must  be  accompanied  with  a  cUiim  of  title,  and  this  claim,  when  founded  "upon 
a  written  instrument  as  being  a  conveyance  of  the  pi-cmises,"  must  be  asserted  bj 
the  occupaut  in  good  faith,  in  the  belief  that  he  has  good  ri^ht  to  the  premises, 
and  with  the  intention  to  hold  them  against  all  the  world.  The  claim  must  be 
absolute — not  dependent  upon  any  contingencies — and  must  be  "  exclusive  of  any 
other  right ;  and  to  render  the  adverse  possession  thus  commenced  efiectual  as  a 
bar  to  a  recovery  by  the  true  owner,  the  possession  must  be  continued  without 
interruption,  under  such  claim,  for  five  years.  When  parties  assert,  either  by 
declaration  or  conduct,  the  title  to  property  to  be  in  others,  the  statute  cannot,  of 
course,  run  in  their  favor.  Their  possession  under  such  circumstances  is  not 
adverse.    Id. 

87.  An  equitable  action,  to  set  aside  a  fraudulent  deed  of  real  estate,  when  the 
effect  would  be  to  restore  the  possession  to  the  defrauded  party,  19  an  action  for  the 
recovery  of  real  estate,  and  governed  by  the  Statute  of  Limitations  applicable  to 
such  actions.     City  of  Oakland  v.  Carpentier,  13  Cal.  540. 

88.  Where,  to  ejectment  on  a  patent  to  plaintiffs  for  land  from  the  United  States, 
defendants  plead  possession  in  themselves,  and  the  parties  through  whom  they 
claim,  for  five  years  before  the  commencement  of  the  action,  on  tlie  fourth  en 
March,  I860,  but  admitted  the  issuance  of  the  patent  on  the  nineteenth  of  Feb- 
niary,  1856;  Held,  that  the  plea  is  of  no  avail,  because  the  admission  shows 
plaintiffs  were  seized  of  the  premises  within  the  five  vears.  Fretnont  v.  Seals,  18 
Cal.  433. 

89.  In  this  State,  the  Statute  of  Limitations  applies  equally  to  actions  at  law 
and  to  suits  in  equity.  It  is  directed  to  the  subject  matter,  and  not  to  the  form  of 
the  action,  or  to  the  forum  in  which  the  action  is  prosecuted.  Nor  is  there  any  dis- 
tinction in  the  limitation  prescribed  between  simple  contracts  in  writing  and  special- 
ities.    Lord  V.  Morris,  18  Cal.  482. 

90.  Third  perSOns.—The  "third  persons,"  within  the  meaning  of  the 
fifteenth  section  of  the  Act  of  Congress,  who  can  controvert  the  location  of  a 
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grant  npon  which  a  patent  has  issncd,  are  those  whose  title  to  the  premises  patented 
not  only  accrued  before  the  day  of  the  Government,  and  its  rights  under  the  treaty 
attached,  but  those  whose  title  to  such  premises  was  at  that  date  such  as  to  enable 
them  to  resist  successfully  any  subsequent  action  of  the  Government  afiecting  it. 
{Leae  v.  Clark,  18  Cal.  545.)  And  parties  holding  claims  which  may  be  located 
without  the  boundaries  of  the  patent,  and  still  within  the  limits  of  the  general  tract 
designated  in  the  grants  to  them,  do  not  constitute  such  third  persons ;  nor  do  par- 
ties who  hold  claims  only  upon  the  bounty  of  the  Government ;  nor  do  intruders ; 
nor  even  settlers  having  certificates  of  sale,  unless  the  same  ante-date  the  prcsenta- 
tive  of  the  claim  of  the  patentee  to  the  Board  of  Land  Commissioners  for  Cali- 
fornia, to  which  period  the  patent  takes  effect  by  relation.  Waterman  v.  Smith,  13 
Cal.  374. 

91.  When  the  Court  may  try  the  action  without  a  jury.— Failure 

of  defendant  in  ejectment  to  appear  when  the  cause  is  called  for  trial,  an  answer 
being  in,  authorizes  the  Court  to  try  without  a  jury.     Doll  v.  Feller,  16  Cal.  432. 

92.  After  a  judgment  by  default'  in  ejectment  a  jury  trial  cannot  be  awarded, 
there  being  no  issue.    Smith  r.  Billett,  15  Cal.  23. 

93.  Iiogal  and  equitable  defenses  should  not  be  submitted  to  a 

jury  together. — Tne  equitable  defense  should  be  first  passed  upon  by  the 
Court ;  and  it  is  irregular  to  submit  to  the  jury  all  the  legal  and  equitaole  defenses 
togethef.    Lestrade  v.  Barth,  19  Cal.  660. 

94.  In  this  case,  although  the  matter  constituting  the  equitable  defense  was  sub- 
mitted to  the  jury,  and  a  general  verdict  rendered  for  defendant,  yet  as  no  objection 
was  raised  to  this  course  of  proceeding,  either  in  the  Court  below  or  here,  the 

irregularity  was  not  considerea  in  the  determination  of  the  appeal.     Id. 

95.  Where,  to  an  action  of  ejectment,  several  defenses  are  set  up,  some  legal 

and  some  equitable,  it  is  error  for  the  Court  to  frame  special  issnes  involving  these 
▼arioos  defenses — ^Icgal  and  equitable — and  submit  them  all  together  to  the  jury. 
Weber  r.  Marshall,  19  Cal.  447. 

96.  A  jury  need  not  be  called  to  pass  upon  an  equitable  defense  to  an  action  of 
ejectment.  The  parties  are  entitled  to  a  jury  upon  the  legal  issues ;  but  as  to  the 
equitable  defenses,  the  Court  sits  as  a  Chancelor,  and  may  or  may  not,  according 
to  its  discretion,  order  issues  to  a  jury.    Id. 

97.  Equitable  defenses  to  be  passed  upon  first.— The  equitable 

defense  is  first  to  be  passed  upon  by  the  Court,  and  until  it  is  disposed  of,  the 
assertion  of  the  legal  remedy  is  in  effect  stayed.  Upon  the  determination  of  the 
Court  upon  the  relief  prayed  by  the  answer,  the  necessity  of  proceeding  with 
the  action  at  law  will  depend.  When  it  does  proceed,  the  legal  title  will  control  its 
result.     Estrade  v.  Murphy,  19  Cal.  248. 

98.  Where  an  equitable  defense  is  set  up  to  an  action  of  ejectment,  the  defendant 

becomes  an  actor  with  respect  to  the  matter  presented  by  him,  and  his  answer 
must  contain  the  essential  averments  of  a  bill  in  equity.  The  defense  must  meet 
the  present  claim  of  the  plaintiff'  to  the  possession ;  and  in  order  that  an  equitable 
defense  may  avail,  the  equity  presented  must  be  of  such  a  character  that  it  may  be 
ripened,  by  the  decree  of  the  Court,  into  a  legal  right  to  the  premises,  or  such  as 
will  estop  the  prosecution  of  the  action.     Lestrade  v.  Earth,  19  Cal.  660. 

99.  When  an  equitable  defense  is  interposed  to  an  action  of  ejectment,  the  Court 

should  first  pass  upon  the  merits  of  said  defense,  as  according  to  the  determination 
of  it  the  proceeding  with  the  action  at  law  will  depend.    Id. 

100.  Where,  in  ejectment,  plaintiff*  and  defendant  deraigned  title  from  one  Ben- 
nett, who  died  in  August,  1849 — plaintiff*  claiming  by  deed  firom  Bennett's  heirs, 

and  defendant  by  dc<Ml  to  his  grantors  from  Bennett  Himself  in  March,  1849,  which 
latter  conveyance  misdcscribed  the  premises — and  defendant  set  up  in  his  answer 
as  an  equitable  defense  this  sale  of  Bennett's  to  defendant's  grantors  prior  to  Ben- 
nett's death,  the  mistake  in  the  description  and  knowledge  of  the  sale,  and  the 
mistake  on  the  part  of  plaintiff'  when  he  purchased  from  the  heirs  :  Held,  that  the 
defense  was  good,  and  that  the  necessary  parties  were  before  the  Court ;  that  in  a 
direct  suit  brought  by  defendant  to  have  this  mistake  corrected,  and  a  deed  made  to 
him,  plaintiff  only  (and  not  the  heirs  of  Bennett)  would  be  a  necessary  party.    Id, 

101.  In  this  case,  had  the  equitable  defense  been  first  passed  on,  the  Court  would 
have  decreed  a  conveyance  by  plaintiff  to  defendant,  and  also  an  injunction  against 
the  farther  prosecution  of  the  action.    Id, 
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102.  Arffuello  v.  Edinger^  (10  Cat.  159)  that  where  a  defense  arising  from  a  Teiiial 
contract  for  the  sale  of  the  land,  accompanied  with  acts  of  part  performance,  is  set 
up  to  an  action  of  ejectment,  the  Court  most  first  pass  upon  this  defense ;  and  if,  on 
hearing  the  evidence,  the  Court  determines  the  defense  to  be  good,  it  should  enjoin 
the  further  prosecution  of  the  action,  with  its  decree  for  a  specific  performance; 
and  on  the  other  hand,  if  the  Court  refuse  the  relief  claimed  by  defendant,  it  should 
call  a  jury  to  determine  the  issue  upon  the  general  denial,  affirmed.  Wtber  v. 
Marshail,  19  Cal.  447. 

103.  Svidenoe,  general  rules. — The  presumption  under  onr  statute  is, 
that  all  land  in  the  State  is  public  land,  until  the  legal  title  is  shown  to  have  passed 
from  the  Government  to  private  parties.     Burcuje  v.  Smith,  14  Cal.  380. 

104.  Parties  in  possession  of  land,  claiming  title  thereto,  are  presumed  to  be  the 
owners  thereof,     oac.  V.  R.  R.  Co.  v.  Moffatty  7  Cal.  577. 

105.  Where  two  parties  rely  upon  possession  solely  as  proof  of  title,  the  pre- 
sumption of  ownership  is  in  favor  of  tne  first  possessor;  and  proof  of  possession, 
however  short,  will  entitle  a  claimant  to  recover,  unless  the  defendant  can  account 
for  such  possession,  or  show  a  prior  possession  or  title  in  himself  or  a  third  person. 
Potter  V.  Knowles,  5  Cal.  87. 

106.  It  is  a  very  convenient  rule,  in  determining  controversies  between  parties 
on  the  public  lauds,  where  neither  can  have  absolute  rights,  to  presume  a  grant 
from  the  Government  of  mines,  water  privileges  and  the  like,  to  the  finft  appro- 
priator ;  but  such  a  presumption  can  have  no  place  for  consideration  against  the 
superior  proprietor.     Boygs  v.  Merced  Mintvg  Co.,  14  Cal.  279. 

107.  The  rule  of  the  common  law,  as  to  the  necessity  of  proof  in  ejectment  of 
a  legal  estate  and  a  right  of  entry  in  the  plaintiff'  at  the  date  of  the  demise  laid  in 
the  declaration,  has  no  application  under  our  system.  Yount  v.  Howell,  14  Cal. 
465. 

108.  On  the  trial  in  ejectment,  plaintiff  can  rest  his  case,  in  the  first  instance, 
upon  proof  of  his  seizure  and  of  the  possession  by  defendants.  From  these  facts, 
when  established,  the  law  implies  a  right  to  the  present  possession  in  the  plaintiff, 
and  a  holding  adverse  to  that  right  in  the  defendants.  Payne  and  Dewey  v.  Tread' 
well,  16  Cal.  220. 

109.  Where,  in  ejectment,  the  ouster  was  alleged  to  have  taken  place  in  June, 
1856,  while  the  title  of  plaintiff  was  alleged  to  have  accrued  only  m  May,  1859: 
Hfld,  that  if  this  were  not  a  clerical  error,  it  is  a  defect  which  cannot  be  taken 
advantage  of  after  verdict.     Coryell  v.  Cain,  16  Cal.  567. 

110.  Under  the  allegation  of  ouster,  a  holding  over  by  the  defendant  maybe 
shown.  Garrison  v.  Sampson,  15  Cal.  93.  And  ouster  is  only  material  when  the 
question  of  mesne  profits  is  involved.     Yount  v.  Howell,  14  Cal.  465. 

111.  Where  a  party  in  ejectment  relies  upon  documentary  evidence  of  title  and 
prior  possession,  if  he  fail  in  the  former,  he  may  still  rely  upon  the  latter.  The 
failure  to  prove  the  paper  title  does  not  impair  the  just  force  and  efiect  of  the  pos- 
session.    Morton  V.  Folyer,  15  Cal.  275. 

112.  Under  an  allegation  of  seizin  in  fee  of  the  premises,  plaintiff"  may  recover, 
if  he  show  any  interest  entitling  him  to  possession.     Stark  v.  Barrett,  15  Cal.  361. 

1 13.  The  fact  that  a  complaint  in  ejectment,  in  addition  to  describing  the  prem- 
ises by  metes  and  bounds,  also  designates  them  as  one-half  of  a  certain  preemption 
claim  taken  up  by  one  Morris — from  whom  plaintiffs  traced  title — in  1850,  and  sui^ 
veyed  by  the  County  Surveyor,  and  recorded  in  conformity  with  the  statute,  does 
not  make  it  essential  to  plaintiffs'  rci-overy,  as  against  a  defendant  in  possession, 
that  they  should  allege  in  their  complaint,  and  on  the  trial  prove,  such  facts  as  will 
bring  them  within  the  provisions  of  the  Preemption  Laws  of  the  United  States,  or 
the  Possessory  Act  of  this  State.  The  designation  of  the  property  as  part  of  a 
preemption  claim  does  not  preclude  the  claimants  from  relying  upon  any  other 
source  of  title  than  the  United  States  or  the  State.     Coryell  V.  Cain,  16  Cal.  567. 

114.  The  general  rule  that,  in  ejectment,  the  claimant  must  recover  upon  the 
strength  of  his  own  title,  and  not  upon  the  weakness  of  his  adversary's,  and  that 
his  action  will  be  defeated  if  defendant  shows  title  out  of  him,  and  in  a  third  party, 
has  in  this  State  been  qualified  and  limited.    Id. 

115.  Where,  in  suit  for  a  mining  claim,  plaintiff  in  his  complaint  states  the  par 
ticular  facts  constituting  his  title,  and  on  that  title  seeks  a  recovery,  and  the  answer 
denies  such  title,  plaintiff  must  prove  his  title  as  averred,  at  least,  in  substance,  and 


§254] 


ACnON  OF  EJECTMENT.  329 


he  cannot,  against  defendant's  objection,  recoyer  on  another  and  different  title. 
Eagan  v.  Detanai,  16  Cal.  85. 

1 16.  Where  plaintiff  claimed  possession  hj  virtue  of  his  own  possession,  and  also 
nnder  C,  who  had  formerly  been  in  the  actual  possession  of  the  premises,  the 
defendants,  under  a  general  denial  of  the  allegations  of  the  complaint,  cannot  show 
title  in  a  third  person  under  whom  thej  do  not  claim.  Piercy  v.  Sabirif  10  Cal.  30. 

117.  In  ejectment,  brought  solelj  on  the  prior  actual  possession  of  the  plaintiff, 
the  defendant  being  a  mere  trespasser,  the  latter  cannot  justify  his  act  by  showing 
the  true  title  to  be  outstanding  m  a  third  person.  Bird  v.  Lis&roSf  9  Cal.  1 ;  Plume 
T.  Seaward,  4  Id.  94. 

118.  But  where  the  plaintiff  does  not  rely  on  prior  possession,  but  on  strict  title, 
the  defendant  in  possession,  having  a  good,  prima  facie  right,  may  set  up  and  show 
the  true  title  to  be  in  another.    Id, 

119.  Abandonment. — Title  by  possession  may  be  destroyed  by  proof  by 
the  defendant  of  abandonment  by  plaintiff,  or  by  his  grantors.    Id. 

120.  The  law  will  not  presume  an  abandonment  from  the  lapse  of  time.  Patridge 
y.  McKinney,  10  Cal.  183. 

121.  But  lapse  of  time  constitutes  a  material  element  to  be  considered  in  decid- 
ing the  question  of  abandonment.    Lawrence  v.  Fulton^  19  Cal.  683. 

1 22.  Abandonment  must  be  made  by  the  owner,  without  being  pressed  by  any 
duty,  necessity  or  utility  to  himself,  but  simply  because  he  desires  no  longer  to 
possess  the  thing  ;  and  further,  it  must  be  made  without  any  desire  that  any  other 
person  shall  acquire  the  same.  {Stephens  v.  Mansfield ^  11  Cal.  363.)  Query: 
Whether  a  party  can  destroy  the  evidence  of  his  possession,  which  has  been  con- 
tinued for  a  period  corresponding  with  the  Statute  of  Limitations,  by  simple 
abandonment.    Bird  v.  LiAros,  9  Cal.  5. 

123.  Damages,  rents  and  profits. — The  damages  which  a  plaintiff  can 
recover  in  an  action  of  ejectment  for  the  use  and  occupation  of  the  premises,  are 
such  as  arise  subsequent  to  the  accruing  of  his  right  of  possession ;  and  when  his 
right  depends  upon  a  Sheriff's  deed  he  cannot  recover,  in  this  form  of  action,  for 
the  use  and  occupation  for  the  six  months  intervening  the  sale  and  the  execution 
of  the  deed.     Clark  v.  Boyreau,  14  Cal.  634.  • 

124.  Such  profits,  when  claimed  in  the  ejectment  suit,  are  limited  to  such  as 
accrue  subsequent  to  the  ouster  alleged ;  or  in  other  words,  the  occupation  of  the 
defendant.  When  they  are  claimed  in  an  independent  suit,  the  record  of  recovery 
in  the  ejectment  is,  as  to  the  title,  only  evidence  of  the  right  of  possession  of  the 
plaintiff  at  the  commencement  of  the  action  in  which  the  recovery  was  had.  Yount 
y.  Howell,  14  Cal.  465. 

1 25.  Other  facts  necessary  to  recover  mesne  profits  must  be  shown  by  evidence 
aliunde.    Id. 

1 26.  Where  damages  are  claimed  for  use  and  occupation  prior  to  the  commence- 
ment of  the  action,  the  complaint  must  state  the  title  of  plaintiff  as  existing  at  some 
prior  date,  (to  be  designated )  and  as  continuing  up  to  the  commencement  of  the 
action,  and  the  entry  of  defendant  at  some  date  subsequent  to  that  of  the  alleged 
title.     Payne  and  Dewey  v.  Treadwell,  16  Cal.  220. 

127.  In  ejectment  the  complaint,  verified,  alleged  ownership  in  plaintiffs,  posses- 
sion by  defendants  of  the  premises  from  a  designated  period,  and  the  withholding 
of  that  possession  from  plaintiff  from  that  period,  and  that  the  value  of  the  use 
and  occupation,  rents  and  profits  of  the  premises  during  such  possession  was 
$10,000;  the  answer  contained  no  specific  denial  of  these  allegations,  and  under 
directions  of  the  Court,  plaintifis  had  verdict  and  judgment  on  the  pleadings  for 
$10,000  damages :  Held,  that  the  verdict  and  judgment  must  stand ;  and  that  the 
claim  for  damages  resting  entirely  upon  the  uncontroverted  allegations  of  the  com- 
plaint, the  Court  below  erred  in  granting  a  new  trial,  unless  plaintiffs  should  remit 
all  tlie  damages  except  one  dollar.    Patterson  v.  Ely,  19  Cal.  28. 

128.  Improvements,  when  may  be  setoff. 

1 29.  Where  the  defendant  in  ejectment  occupied  and  improved  the  land  bona 

fide^  under  color  of  title,  the  improvements  made  by  him  before  the  commencement  of 

ike  Muit  constitute  an  equitable  set-off,  to  the  extent  of  their  value,  to  the  damages 

recovered  by  the  plaintiff  for  the  withholding  of  possession.     Welch  v.  Sidlivan,  8 

Cal.  511. 
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ISO.  In  ejectment  the  value  of  improTemcnts,  even  where  defendant  holds  under 
color  of  title  adversely  to  plaintiff,  can  only  be  allowed  as  a  set-off  to  damages. 
Yount  V.  Howell,  14  Cal.  466.    See  post,  §  257. 

131.  Verdict  and  finding. — Where  several  defendants  in  ejectment  unite 
in  an  answer  ainonnting  to  a  general  denial,  a  joint  verdict  is  proper,  though  the 
answer  concludes  with  a  prayer  for  separate  verdicts.  To  entitle  defendants  to 
separate  verdicts,  they  should  set  forth  with  specific  description  the  parcels  which 
they  severally  occupy  or  claim,  and  thus  direct  the  attention  of  plaintiff  to  the 
course  of  defense  upon  which  they  will  separately  insist.  Patterson  v.  Ely,  19 
Cal.  28. 

132.  Courts  may  impose,  as  a  condition  of  allowinsf  a  verdict  to  stand  in  other 
respects,  the  remission  of  damages  in  cases  where  there  was  no  evidence  on  the 
subject  of  damages,  or  where  the  evidence  was  entirely  incompetent,  or  where  the 
Court  differs  from  the  jury  as  to  the  effect  of  the  evidence.  But  where,  as  in  this 
case,  the  verdict  for  the  damages  was  based  entirely  upon  an  admission  by  the 
record,  it  must  stand.  The  admission,  if  good  for  anything,  is  good  for  the  entire 
amount  specified.    Id. 

133.  Tne  finding  of  a  jury  based  upon  an  admission  of  the  parties  by  the  plcsd- 
ings  or  otherwise,  is  not  less  an  assessment  of  damages  than  if  the  finding  were 
made  upon  conflicting  evidence.    Id. 

134.  As  the  findings  in  this  case — ejectment  with  an  equitable  defense  imper- 
fectly set  up,  tried  by  the  Court — do  not  strictly  find  such  facts  as  show  defendant's 
equity  as  against  plaintiff's  claim,  the  judgment  for  plaintiff  is  affirmed.  Meador 
T.  Parsons,  19  Cal.  294;  see  title  "Finding,"  ^  180,  Nos.  10,  32;  also,  \  175, 
No.  4. 

135.  Judgment,  extent  and  effect  of. — In  an  action  of  ejectment  to 
recover  possession  of  a  large  tract  of  land,  where  the  defendant  failed  to  appear, 
and  the  case  was  submitted  to  the  Court,  who  found  that  plaintiff  had  title  to  the 
whole  tract,  and  that  the  defendant  was  in  possession  of  a  part — sixty  or  seventy 
acres — of  the  tract  without  right :  Held,  that  it  was  proper  for  the  Court  to  enter 
judgment  for  the  plaintiff  for  the  possession  of  the  whole  tract.  VaUejo  v.  Fay,  10 
Cal.  377.  • 

136.  Under  our  system,  the  judgment  in  ejectment  is  only  conclusive  of  two 
points :  the  right  of  possession  in  the  plaintiff,  and  the  occupation  of  the  defendant 
at  the  commencement  of  the  suit.     Yount  v.  Howell,  14  Cal.  465. 

137.  It  is  otherwise  at  the  common  law;  there,  the  proof  of  title  being  held 
strictly  to  the  date  of  the  demise  laid,  the  judgment  was  conclusive  of  such  title^ 
Id. 

138.  A  judgment  in  favor  of  plaintiff,  even  on  the  title,  is  conclusive,  at  most, 
of  the  title  of  plaintiff  only,  and  not  of  his  grantor.     Grady  v.  Early,  18  Cal.  108. 

139.  In  ejectment  against  several  defendants  occupying  different  portions  of  the 
property  sued  for,  several  judgments  may  be  entered  and  at  difierent  timi^;  and 
this,  whether  upon  trial  or  on  separate  findings  or  verdicts,  or  on  findings  by  the 
Court,  or  after  default.    Lick  v.  Stockdale,  18  Cal.  219. 

140.  Where  an  amended  complaint  in  ejectment  sets  up  title  acquired  after  the 
commencement  of  the  suit,  and  a  judgment  by  default  is  regularly  entered,  the 
judgment  is  valid.    Id. 

141.  Nonsuit. — It  is  error  to  refuse  a  nonsuit  to  such  of  t-he  defendants  as 
were  not  in  the  possession  of  the  premises  at  the  commencement  of  the  action. 
Gamer  v.  Marshall,  9  Cal.  270. 

142.  In  ejectment,  upon  disclaimer  of  pos.session  or  interest  in  the  property,  a 
judgment  for  plaintiff  cannot  be  entered.  When  such  disclaimer  is  relied  upon, 
the  only  proper  judgment  is  one  of  nonsuit.    No^  v.  Card,  14  Cal.  576. 

143.  Interest. — A  judgment  rendered  for  use  and  occupation  should  not  draw 
any  interest  whatever.     0£om  v.  Hendrickson,  8  Cal.  31. 

144.  Juror,  when  incompetent.— See  ^  162,  No.  5. 
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§  255.    When  plaintiff  shall  not  recover  costs. 

If  the  defendant,  in  such  action,  disclaim  in  his  answer  any  in- 
terest or  estate  in  the  property,  or  suffer  judgment  to  be  taken 
against  him  without  answer,  the  plamtiff  shall  not  recover  costs. 

§  266.  Jf  plaintiff^ s  title  terminates pendinff  the  suits;  what  he 
may  recover^  and  how  verdict  and  judgment  to  be. 

In  an  action  for  the  recovery  of  real  property,  where  the  plaintiff 
shows  a  right  to  recover  at  the  time  the  action  was  commenced,  but 
it  appears  that  his  right  has  terminated  during  the  pendency  of  the 
action,  the  verdict  and  judgment  shall  be  according  to  the  fact ; 
and  the  plaintiff  may  recover  damages  for  withholding  the  property. 

§  257.  When  value  of  improvements  shall  he  allowed  as  a  set-off. 

When  damages  are  claimed  for  withholding  the  property  recov- 
ered, upon  which  permanent  improvements  have  been  made  by  a 
defendant,  or  those  under  whom  he  claims,  holding  imder  cover  of 
tide  adversely  to  the  claims  of  the  plaintiff,  in  good  faith,  the  value 
of  such  improvements  shall  be  allowed  as  a  set-off  against  such 
damages. 

1.  In  ejectment,  defendant  cannot  have  his  improvements  set  ofT  ag^ainst  the 
mesne  profits  under  section  two  hundred  and  fifty-seven  of  the  Practice  Act,  where 
the  improvements  wero  made  after  plaintiff's  title  accrued,  or  where  the  holding  of 
the  defendant  is  not  adverse  withjn  that  section.    Ba^  v.  Pope,  18  Cal.  694. 

2.  A  defendant,  who  entered  under  a  bond  for  a  deed  from  the  plaintiff,  cannot 
set  off  his  improvements  against  the  damages  for  use  and  occupation.  Kilhum  v. 
fii/cAiVf,  2  Cal.  145. 

3.  Where  the  defendant  in  ejectment  occupied  and  improved  the  land  bona  Jide, 
under  color  of  title,  the  improvements  erected  by  him  constitute  an  equitable  set-off, 
to  the  extent  of  their  value,  to  the  damages  recovered  by  the  plaintiff  for  the  with- 
holding of  possession.     Welch  v.  Sullivan,  8  Cal.  163. 

4.  The  provisions  of  the  "  Settler's  Act "  of  1856,  requiring  the  party  recovering 
in  ejectment  to  pay  the  defendant  the  value  of  his  improvements,  it  seems,  are  not 
in  violation  of  the  provision  of  the  Federal  Constitution,  prohibiting  States  from 
passing  laws  impairing  the  obligation  of  contracts.  All  (Questions  of  property  are 
within  the  jurisdiction  of  the  respective  States,  and  the  individual  memoers  thereof, 
in  fonning  a  Government,  are  not  considered  as  contractors  with  such  Govern- 
ment, in  the  sense  employed  in  the  Constitution  of  the  United  States.  Billings  v. 
fiW/,7Cal.  I. 

5.  In  ejectment,  the  value  of  improvements,  even  when  defendant  holds  under 
color  of  title  adversely  to  plaintiff,  can  onlv  be  allowed  as  a  set-off  to  damages. 
Yomt  V.  Howell,  14  Cal.  465. 

6.  In  an  action  of  ejectment,  where  no  proof  is  introduced  to  show  damages,  it 
ia  no  error  to  refuse  to  allow  the  defendant  to  prove  the  value  of  the  improvements 
made  by  him  on  the  property.    5  Cal.  319. 

7.  At  common  law,  no  allowance  was  ever  made  for  improvements ;  and  onr 
Practice  Act  only  permits  it  to  the  extent  of  being  u^Md  as  a  set-off  to  the  damage 
for  withholding  the  property  recovered.    Id. 
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§  258.  Whoy  when^  and  how  an  order  may  be  made  to  allow  a 
parti/  to  survey  and  measure  the  land  in  dispute. 

[I860.]  The  Court  in  which  an  action  is  pending  for  the 
recovery  of  real  property,  or  a  Judge  thereof,  or  a  County  Judge, 
may,  on  motion,  upon  notice  by  either  party,  for  good  cause  shown, 
grant  an  order  allowing  to  such  party  the  right  to  enter  upon  the 
prop^ty,  and  make  survey  and  measurement  thereof,  for  the  pm^ 
poses  of  the  action. 

§  259.  Order  J  what  to  contain^  and  how  served ;  if  unnecessary 
injury  done^  the  party  surveying  to  he  liable  therefor. 

The  order  shaD  describe  the  property,  and  a  copy  thereof  shall 
be  served  on  the  owner  or  occupant ;  and  thereupon,  such  party 
may  enter  upon  the  property,  with  necessary  surveyors  and  asast- 
ants,  and  may  make  such  survey  and  measurements ;  but  if  any 
unnecessary  injury  be  done  to  the  property,  he  shall  be  liable 
therefor. 

§  260.  A  mortgage  shall  not  be  deemed  a  conveyance^  whatever 
its  terms. 

A  mortgage  of  real  property  shall  not  be  deemed  a  conveyance, 
whatever  its  terms,  so  as  to  enable  the  owner  of  the  mortgage  to 
recover  possession  of  the  real  property  without  a  foreclosure  and 
sale. 

1 .  This  takes  from  the  instrumeDt  its  common  law  character,  and  restricts  it  to 
the  purposes  of  security.  It  docs  not,  in  terms,  change  the  estates  at  law  of  the 
mortgagor  and  mortgagee ;  but,  by  disabling  the  owner  from  entering  for  condition 
broken,  and  restricting  his  remedy  to  a  foreclosure  and  sale,  it  gives  full  efiect  to 
the  equitable  doctrine  upon  a  consideration  of  which  this  section  was  evidendy 
drawn.    McMillan  v.  Richards,  9  Cal.  365. 

2.  The  two  hundred  and  sixtieth  section  of  our  Practice  Act  changes  this  duu^ 
acter  of  the  instrument,  and  takes  from  the  mortgagee  all  right  to  the  possession, 
either  before  or  after  condition  broken,  and  makes  the  mortgage  a  mere  lien;  bat 
thifi  section  does  not  prevent  the  owner  from  making  an  independent  contract  for 
the  possession,  or  from  authorizing  a  sale  of  the  premises,  the  mortgagee,  confcnt* 
ing  thereto,  to  pay  the  debt.     Fogarty  v.  Sawyer ^  17  Cal.  589. 

3.  The  words  "  whatever  its  terms,"  in  this  section,  were  intended  to  control  the 
terms  of  grant,  bargain  and  sale,  generally  employed  in  mortgages,  and  do  not 
relate  to  stipulations  for  possession  or  sale.    Id, 

§  261.  When  Court  may  grant  injunction  during  foreclosure 
after  sale  on  execution  before  conveyance. 

The  Court  may,  by  injunction,  on  good  cause  shown,  restnun  the 
party  in  possession  from  doing  any  act  to  the  injury  of  real  property 
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during  the  foreclosure  of  a  mortgage  thereon ;  or  after  a  sale  on 
execution  before  a  conveyance. 

1.  This  remedy  is  only  preventive ;  it  is  not  exclusive  of  any  other  remedy. 
Sands  V.  Pftiffer,  10  Cal.  258. 

2.  The  remedy  by  injunction  to  restrain  the  removal  of  fixtures,  under  section 
two  hundred  and  sixty-one  of  the  Practice  Act,  is  only  preventive ;  it  is  not  exclus- 
ive of  any  other  remedy.    Id. 

§  262.  Damages  may  he  recovered  for  injury  to  the  possession 
after  sale  and  before  delivery  of  possession^  who  by. 

When  real  property  shall  have  been  sold  on  execution,  the  pur- 
chaser thereof,  or  any  person  who  may  have  succeeded  to  his 
mterest,  may,  after  his  estate  becomes  absolute,  recover  damages 
for  injury  to  the  property  by  the  tenant  in  possession,  after  sale  and 
before  possession  is  delivered  under  the  conveyance. 

§  263.  Action  not  to  be  prefttdiced  by  alienation^  pending  suit. 

An  acti(m  for  the  recovery  of  real  property  against  a  person  in 
possession  cannot  be  prejudiced  by  any  alienation  made  by  such 
person,  either  before  or  after  the  commencement  of  the  action. 


Chapter  IV. — Actions  for  the  partition  of  real  property. 

Skc.  264.   Who  may  bring  actions  for  partition. 

265.  Interests  of  all  parties  shall  be  set  forth  in  the  com- 

plaint. 

266.  Lienrholders  not  of  record  need  not  be  made  parties. 

267.  Plaintiff  shall  file  notice  of  lis  pendens. 

268.  Summons  shall  be  directed  to  all  persons  interested  in 

the  property. 

269.  Unknoum  parties  may  be  served  by  puilication. 

270.  Answer  of  defendants^  what  to  contain. 

271.  The  rights  of  all  parties  may  be  ascertained  in  the 

action. 

272.  Repealed. 

273.  Lien-holders  shall  be  made  parties^  or  a  referee  be 

appointed  to  ascertain  their  rights. 
21ii.  Lienrholders  shall  be  notified  to  appear  before  the 
referee  appointed. 
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Sec.  275.   The  Court  may  order  a  sale  or  partition,  and  appoint 

referees  therefor. 

276.  Partition  shall  be  made  according  to  the  rights  of  the 

parties  as  determined  by  the  Court. 

277.  Referees  shall  make  a  report  of  their  proceedings. 

278.  The  Court  may  set  aside  or  c^rm  report^  and  enJUr 

judgment  thereon.     Upon  whom  judgment  to  be 
conclusive. 

279.  Judgment  shall  not  affect  tenants  for  years  to  the 

whole  property. 

280.  Expenses  of  partition  shall  be  apportioned  among  the 

parties. 

281.  A  lien  on  an  undivided  interest  of  any  i^arty  shall  be 

a  charge  only  on  the  share  assigyied  to  such  party. 

282.  Estate  for  life  or  years  may  be  set  off  in  a  part  oftkt 

property  not  sold^  when  not  all  sold. 

283.  Application  of  proceeds  of  sale  of  encumbered  property. 

284.  Party  holding  other  securities  may  be  rctpiired  first  to 

exhaust  them. 

285.  Proceeds  of  sale,  disposition  of. 

286.  When  paid  into  Court,  the  cause  may  be  contimud 

for  the  determination  of  the  claims  of  the  parties. 

287.  Sales  by  referees  shall  be  made  at  public  auction. 

288.  The  Court  shall  direct  the  terms  of  sale  or  credit. 

289.  Referees  may  take  securities  for  purchase  money. 

290.  Tenants  whose  estate  has  been  sold  shall  receive  am- 

pensation. 

291.  The  Court  may  fix  such  compensation. 

292.  The  Court  shall  protect  tenants  unknourfi. 

293.  The  Court  shall  ascertain  aud  secure  tfie  value  of 

future  contingent  or  vested  interests. 

294.  Terms  of  sale  shall  be  made  known  at  the  time.  LoU 

shall  be  sold  separately. 

295.  Who  may  not  be  purchasers. 

296.  Referees  shall  make  a  report  of  the  sale  to  the  Court. 

297.  If  confirmed,  conveyances  may  be  executed. 

298.  Proceeding  if  a  lien-holder  become  a  purchaser. 

299.  Conveyances  shall  be  recorded^  and  will  be  a  bar 

against  parties^ 
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Sbc.  300.  Proceeds  of  sale  belonging  to  parties  unknown  shall 

he  invested  for  their  benefit. 
301.  Investment  shall  be  made  in  the  name  of  the  Olerk  of 

the  county, 
802.   When  the  interests  of^the  parties  are  ascertained^ 

securities  shall  be  taken  in  their  names. 
808.  Duties  of  the  Clerk  making  investments. 

804.  When  unequal  partition  is  ordered,  compensation  may 

be  adjudged  in  certain  cases. 

805.  The  share  of  an  infant  may  be  paid  to  his  guardian. 
^306.  The  guardian  of  an  insane  person  may  receive  the 

proceeds  of  such  party* s  interest. 

807.  A  guardian  may  consent  to  partition  without  action, 

and  execute  releases. 

808.  Costs  of  partition  a  lien  upon  the  shares  of  the  par- 

Amendment,  Laws  1866,  p.  704. 

»*^BCTioN  264.  When  several  co-tenants  hold  and  are  in  posses- 
I  810U  (if  real  property  as  parceners,  joint  tenants,  or  tenants  in  coni- 
I  mon,  in  which  one  or  more  of  them  have  an  estate  of  inheritance, 
or  for  life  or  lives,  or  for  years,  an  action  may  be  brought  by  one 
or  more  of  euch  persons  for  a  partition  thereof  according  to  the 
repective  rights  of  the  persons  interested  therein,  and  for  a  sale  irf 
such  property,  or  a  part  thereof,  if  it  appear  that  a  partition  cannot 
be  made  without  great  prejudice  to  tlie  owners. 


i 


ixartc  V.  uarrettt  lo  uai.  361. 

2.  One  tenant  in  common  out  of  possession  may,  in  cqnitj,  as  a  collateral  inci> 
dent  to  a  claim  for  partition,  compel  his  cotonant  in  possession  to  account  for  rents 
and  profits  received  by  him  from  tenants  of  the  premises.    iSMMl^^WfttfTth^OK. 

3.  Two  corporations  cannot  bold  land  together  as  joint  tenants.  DeWitt  ▼. 
City  of  San  Frandtco,  2  Cal.  289. 

§  265.  The  interests  of  aU  parties  shall  be  set  forth  in  the  comr 
plaint. 

The  interests  of  all  such  persons  in  the  property,  whether  such 
persons  be  known  or  unknown,  shall  be  set  forth  in  the  complaint 
specifically  and  particularly,  as  far  as  known  to  the  plaintiff;  and  if 
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one  or  more  of  the  parties,  or  the  share  or  quantity  of  interest  of 
any  of  the  parties,  be  unknown  to  the  plaintiff,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  depend  upon  an 
executory  devise,  or  the  remainder  be  a  contingent  remainder, 
80  that  such  parties  cannot  bp  named,  that  fact  shall  be  set  forth  m 
the  complaint. 

§  266.  IAenrholder%  not  of  record  need  not  be  made  parties. 

No  persons  who  have  or  claim  any  liens  upon  the  property,  by^-  j* 
mortgage,  judgment,  or  otherwise,  need  be  made  parties  to  the*i  i*l 
action,  unless  such  liens  be  matters  of  record. 

§  267.  Plaintiff  shall  JUe  notice  of  lis  pendens. 

Immediately  after  filing  the  complaint,  the  plaintiff  shaQ  file  with  ^ 
the  Recorder  of  the  county  in  which  the  property  is  ratuated,  a  j  3 
notice  of  the  pendency  of  the  action,  containing  the  names  of  the  i  v|| 
parties  so  far  as  known,  the  object  of  the  action,  and  a  description  I 
of  the  property  to  be  affected  thereby.  From  the  time  of  the  filing  U^  • 
it  shall  be  deemed  notice  to  all  persons. 

1.  A  purchaser  of  real  property,  pending  suit  affecting  the  title  to  it,  is  not  , 
bound  by  the  jadgment,  unless  notice  of  lis  pendens  be  fileid  with  the  County  Be-  ! 
corder  before  the  purchase.    Richardson  v.  Whiter  18  Cal.  102. 

2.  Qnery :  Whether  actual  notice  of  lis  pendens  would  be  equivalent  to  notice  j 
filed  with  the  Recorder?    Id, 

§  268.  Summons  shall  be  directed  to  all  persons  interested  in  the 
property. 

The  summons  shaQ  be  directed  to  all  the  joint  tenants  and  ten- 
ants in  common,  and  all  persons  having  any  interest  in,  or  any  liens 
of  record  by  mortgage,  judgment  or  otherwise,  upon  the  property, 
or  upon  any  particular  portion  thereof ;  and  generally,  to  all  peraons 
unknown,  who  have  or  claim  any  interest  in  the  property. 

1.  Two  corporations  cannot  hold  land  together  as  joint  tenants.  DeWitt  t.  Ciil^ 
of  San  Francisco,  2  Cal.  289. 

§  269.   Unknown  parties  may  be  served  by  publication. 

K  a  party  having  a  share  or  interest  is  unknown,  or  any  one  of 
the  known  parties  reside  out  of  the  State,  or  cannot  be  found 
therein,  and  such  fact  is  made  to  appear  by  affidavit,  the  8umm(Nis 
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jnay  be  served  on  such  absent  or  unknown  party,  by  publication,  as 
in  other  eases.  When  publication  is  made,  the  summons,  as  pub- 
lished, shall  be  accompanied  by  a  brief  description  of  the  property 

which  is  the  Subject  of  the  action. 
See  §  31. 

§  270.  Answer  of  defendants,  what  to  contain. 

The  defendants  who  have  been  personally  served  with  the  sum- 
mons, and  a  certified  copy  of  the  complaint,  shall  set  forth  in  their 
answers,  fully  and  particularly,  the  nature  and  extent  of  their  in- 
terest in  the  property ;  and  if  such  defendants  claim  a  lien  upon 
the  property,  by  mortgage,  judgment  or  otherwise,  they  shall  state 
the  amount  and  date  of  the  same,  and  the  amount  remaining  due 
thereon,  and  whether  the  amount  has  been  secured  in  any  other 
way  or  not ;  and  if  secured,  the  extent  and  nature  of  the  secur- 
ity ;  or  they  shaD  be  deemed  to  have  waived  their  right  to  such 
lien. 

1.  Guardians  ad  litems  appointed  to  represent  an  infant  in  a  case  of  partition, 
have  power  to  defend  for  the  infant  solely  against  the  claim  set  up  for  partition  of 
the  common  estate.     Waterman  v.  Lawrence,  19  Cal.  210.  « 

2.  The  proceeding  for  partition  is  a  special  proceeding,  and  the  statuWjJresoHbes 
its  course  and  effect ;  and  though,  after  jurisdiction  has  attached,  errors  in  the 
coarse  of  the  cause  cannot  he  collaterally  shown  to  impeach  a  judgment,  ^et,  so 
far  at  least  as  the  rights  of  infants  are  involved,  the  Court  has  no  jurisdiction, 
except  over  the  matter  of  partition.    Id. 


§  271.  The  rights  of  all  parties  may  he  ascertained  in  the 
aetion. 

The  rights  of  the  several  parties,  plaintifife  as  well  as  defendants, 
may  be  put  in  issue,  tried  and  determined  by  such  action ;  and  when 
a  sale  of  the  premises  is  necessary,  the  title  shall  be  ascertained  by 
proof  to  the  satisfaction  of  the  Court,  before  the  judgment  of  sale 
shall  be  made ;  and  where  service  of  the  complaint  has  been  made 
by  pubUcation,  like  proof  shall  be  required  of  the  right  of  the 
abeent  or  unknown  parties,  before  such  judgment  is  rendered ; 
except  that  where  there  are  several  unknown  persons  having  an 
interest  in  the  property,  their  rights  may  be  considered  together  in 
the  action,  and  not  as  between  themselves. 


§272.    [1862.]    Repealed. 

22 


v2 


'*  SeC.  27^.  WUAKWmin  any  cauM  It  shUl  hail|^ 
come,  in  the  opinion  of  the  Court,  Impracticahtb  or  > 
nlgbly  inconvenient  to  make  a  complete  partition  In 
VtLt  flrnt  instance  among  all  the  parties  in  interest,  It 
^ball  be  lawftil  for  the  Court  to  first  ascertain  and  de-  <  ^ 

termine  the  shares  or  interest  resj  actively  heldbfthej  aA^u^Aa  #_ 
original  co-tenanU,  and  thereupon  to  iiiass"anfS3sg^  ^     /"     /f 
a  partition  to  be  made,  aa  if  such  original  oo^nants  ^      < 

were  the  parties  and  sole  parties  in  intere«i  anc^  the 
only  parties  to  the  action,  and_th_ergi^y3<^Bf oceed  Jp 
like  manner  to  ieeim  Htd  make  phrtJlion  sepaFHf^rbf 
eac^  share  or  portion  so  ascertained  and  allotted,  as 
between  those  claiming  under  the  original  tenant  to 
whom  the  same  ahull  have  been  so  set  apart,  or  allow 
them  to  remaiD  ^llantB  in  commoiK  thereof,  «a  tbey 


'^/^^ 


338  PARTITION.  [§§  273-275 

§  273.  lAen-holdera  shall  be  made  parties^  or  a  referee  be 
appointed  to  ascertain  their  rights. 

[1862.]  If  it  shall  appear  to  the  Courts  hy  the  certificate  of  the 
County  Recorder^  or  County  Clerk^  or  by  the  sworn  or  verified 
statement  of  any  person  who  may  have  examined  or  searched  the 
records,  that  there  are  outstanding  liens  or  incumbrances  of  record 
upon  such  real  property,  or  any  part  or  portion  thereof  which 
existed  and  were  of  record  at  the  time  of  the  commencement  of 
said  action,  and  the  persons  holding  such  liens  are  not  made  parties 
to  the  action,  the  Court  shall  either  order  such  persons  to  be  made 
parties  to  the  action,  by  an  amendment  or  supplemental  complaint, 
or  appoint  a  referee  to  ascertain  whether  or  not  such  liens  or  incum- 
brances have  been  paid,  or  if  not  paid,  what  amount  remains  du 
thereon,  and  their  order  among  the  liens  or  incumbrances  severoEy 
held  by  the  said  persons  and  the  parties  to  the  said  actio?i,  and 
whether  the  amount  remaining  due  thereon  has  been  secured  in  any 
manner,  and  if  secured,  the  nature  and  extent  of  the  security, 

§  274.  Lienrholders  shall  be  notified  to  appear  before  the  referee 
appointed'* 

The  plaintiff  shall  cause  a  notice  to  be  served  a  reasonable  time 
previous  to  the  day  for  appearance  before  the  referee  appointed,  as 
provided  in  the  last  section,  on  each  person  having  outstanding  liens 
of  record,  who  is  not  a  party  to  the  action,  to  appear  before  the 
referee  at  a  specified  time  and  place,  to  make  proof  by  his  own 
affidavit  or  otherwise  of  the  true  amount  due,  or  to  become  due, 
contingentiy  or  absolutely  thereon.  In  case  such  person  be  absent, 
or  his  residence  be  unknown,  service  may  be  made  by  publication, 
or  notice  to  his  agents,  under  the  direction  of  the  Court,  in  such 
maimer  as  may  be  proper.  The  report  of  the  referee  thereon  shall 
be  made  to  the  Court,  and  shall  be  confirmed,  modified,  or  set  aside, 
and  a  new  reference  ordered,  as  the  justice  of  the  case  may  require. 

§  275.  The  Court  may  order  a  sale  or  partition  and  appoint 
referees  therefor. 

If  it  be  alleged  in  the  complaint,  and  be  established  by  evidence, 
or  if  it  appear  by  the  evidence  without  such  allegation  in  the  com- 
plaint, to  the  satisfaction  of  the  Court,  tiiat  the  property,  or  any 
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part  of  it,  is  so  situated  that  partition  cannot  be  made  without 
great  prejudice  to  the  owners,  the  Court  may  order  a  sale  thereof. 
Otherwise,  upon  the  requisite  proofs  being  made,  it  shall  order  a 
partition,  according  to  the  respective  rights  of  the  parties,  as  ascer- 
tained by  the  Court,  and  appoint  three  referees  therefor ;  and  shall 
designate  the  portion  to  remain  undivided  for  the  owners  whose 
mterests  remain  unknown,  or  are  not  ascertained. 

See  ^  309. 

§  276.  Partition  shall  be  made  according  to  the  rights  of  the 
parties  as  determined  by  the  Court. 

In  making  the  partition,  the  referees  shall  divide  the  property, 
and  allot  the  several  portions  thereof  to  the  respective  parties, 
quality  and  quantity  relatively  considered,  according  to  the  respect- 
ive rights  of  the  parties,  as  determined  by  the  Court,  designating 
the  several  portions  by  proper  landmarks ;  and  may  employ  a  sur 
veyor,  with  the  necessary  assistants,  to  aid  them  therein. 

§  277.  Referees  shall  make  a  report  of  their  proceedings. 

The  referees  shall  make  a  report  of  their  proceedings,  specifying 
therein  the  manner  of  executing  their  trust,  describing  the  property 
divided,  and  the  shares  allotted  to  each  party,  with  a  particular 
description  of  each  share. 

1.  If  in  a  partition  action  the  plaintiff  omit  to  file  any  of  the  papers  necessary 
to  the  jadp:ment,  they  may  be  allowed  to  file  them  nunc  pro  tunc,  and  the  purchaser 
is  not  coiiii>ellabIe  to  take  title  until  they  arc  so  filed.      Waring  v.  Waring,      472. 

§  278.  The  Court  may  set  aside  or  affirm  the  report  and  enter 
judgment  thereupon.     Judgment  shall  be  conclusive. 

The  Court  may  confirm  or  set  aside  the  report,  and  if  necessary, 
appoint  new  referees.  Upon  the  report  being  confirmed,  judgment 
shall  be  rendered  that  such  partition  be  efifectual  forever ;  which 
judgment  shall  be  binding  and  conclusive : 

1st.  On  all  persons  named  as  parties  to  the  action,  and  their  legal 
representatives,  who  have  at  the  time  any  interest  in  the  property 
divided,  or  any  part  thereof,  as  owners  in  fee,  or  as  tenants  for  life 
or  for  years;  or  as  entitled  to  the  reversion,  remainder,  or  the 
inheritance  of  such  property,  or  of  any  part  thereof,  after  the  termin- 
ation of  a  particular  estate  therein ;  and  who,  by  any  contingency, 
may  be  entitled  to  a  beneficial  interest  in  the  property,  or  who  have 
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an  interest  in  anj  undivided  share  thereof,  as  tenants  for  years  or 
for  life ; 

2d.  On  all  persons  interested  in  the  property,  who  may  be  un- 
known, to  whom  notice  shall  have  been  given  of  the  action  for 
partition  by  publication ;  and, 

3d.  On  all  other  persons  claiming  from  such  parties  or  persons, 
or  either  of  them. 

§  279.  Judgment  shall  not  affect  tenants  far  years  to  the  whole 
property. 

But  such  judgment  and  partition  shall  not  affect  tenants  for  years 
less  than  ten,  to  the  whole  of  the  property  which  is  the  subject  of 
the  partition. 

§  280.  Expenses  of  partition  shall  be  apportioned  among  the 
parties. 

The  expenses  of  the  referees,  including  those  of  a  surveyor  and  ^  .'.^j^' 

his  assistant,  when  employed,  shall  be  ascertained  and  allowed  by  J .  J^ 

the  Court ;  and  the  amount  thereof,  together  with  the  fees  allowed  J I 

by  law  to  the  referees,  shall  be  apportioned  among  the  different  ^ 
parties  to  the  action. 

1.  One  of  several  heirs  who  maintains  proceedings  for  the  protection  of  the 
estate,  on  the  promi)»cs  of  others  to  share  the  expense,  does  not  acquire  therehj  a 
lien  for  disbursements  so  incurred  against  their  interests  in  the  estate,  which  can 
be  recognized  in  his  action  for  partition.    Btden  v.  BurdeU,  11  Abb.  Pr.  381. 

§  281.  A  lien  on  an  undivided  interest  of  any  party  shall  be 
a  charge  only  on  the  share  assigned  to  such  party. 

When  a  lien  is  on  an  undi\ided  interest  or  estate  of  any  of  the 
parties,  such  lien,  if  a  partition  be  made,  shall  thenceforth  be  a 
charge  only  on  the  share  assigned  to  such  party ;  but  such  share 
shall  be  first  charged  with  its  just  proportion  of  the  costs  of  the 
partition,  in  preference  to  such  Hen. 

§  282.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the 
property  not  sold,  when  not  all  sold. 

WTien  a  part  of  the  property  only  is  ordered  to  be  sold,  if  there 
be  an  estate  for  life,  or  years,  in  an  undivided  share  of  the  whole 
property,  such  estate  may  be  set  off  in  any  part  of  the  property 
not  ordered  to  be  sold. 
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§  283.  Application  of  proceeds  of  sale  of  encumbered  property. 

The  proceeds  of  the  sale  of  the  encumbered  property  shall  be 
applied,  under  the  direction  of  the  Court,  as  follows  : 

1st.  To  pay  its  just  proportion  of  the  general  costs  of  the  action ; 

2d.  To  pay  the  costs  of  the  reference  ; 

3d«  To  satisfy  and  cancel  of  record  the  several  liens  in  their 
order  of  priority,  by  payment  of  the  sums  due  and  to  become  due  ; 
the  amount  due  to  be  verified  by  affidavit  at  the  time  of  payment ; 

4th.  The  residue  among  the  owners  of  the  property  sold,  accord- 
ing to  their  respective  shares  therein. 

§  284.  Party  holding  other  securities  may  he  required  first  to 
exhatist  them. 

Whenever  any  party  to  an  action  who  holds  a  lien  upon  the 
proper^,  or  any  part  thereof,  has  other  securities  for  the  payment 
of  the  amount  of  such  lien,  the  Court  may,  in  its  discretion,  order 
such  securities  to  be  exhausted  before  a  distribution  of  the  proceeds 
of  sale,  or  may  order  a  just  deduction  to  be  made  from  the  amount 
of  the  lien  on  the  property,  on  account  thereof. 

§  285.  Proceeds  of  sale^  disposition  of. 

The  proceeds  of  sale  and  the  securities  taken  by  the  referees,  or 
any  part  thereof,  shall  be  distributed  by  them  to  the  persons  enti- 
tled thereto,  whenever  the  Court  so  directs.  But  in  case  no 
direction  be  given,  all  such  proceeds  and  securities  shall  be  paid 
into  Court,  or  deposited  therein,  or  as  directed  by  the  Court. 

§  286.  When  paid  into  Courts  the  cause  may  he  contintced 
for  the  determination  of  the  claims  of  the  parties. 

When  the  proceeds  of  sales  of  any  shares  or  parcels  belonging 
to  persons  who  are  parties  to  the  action,  and  who  are  known,  are 
paid  into  Court,  the  action  may  be  continued  as  between  such  par- 
ties, for  the  determination  of  their  respective  claims  thereto,  which 
shall  be  ascertained  and  adjudged  by  the  Court.  Further  testimony 
may  be  taken  in  Court,  or  by  a  referee,  at  the  discretion  of  the 
Court,  and  the  Court  may,  if  necessary,  require  such  parties  to  pre- 
sent the  facts  or  law  in  controversy  by  pleadings,  as  in  an  original 
action. 


\ 
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§  287.  Sale%  hy  referees  shall  he  made  at  pvhlic  auction. 

All  sales  of  real  property,  made  by  referees  under  this  chapter, 
shaill  be  made  by  public  auction  to  the  highest  bidder,  upon  notice 
published  in  the  manner  required  for  the  sale  of  real  property  on 
execution.  The  notice  shall  state  the  terms  of  sale ;  and  if  the 
property,  or  any  part  of  it,  is  to  be  sold  subject  to  a  prior  estate, 
charge  or  lien,  that  shall  be  stated  in  the  notice. 

§  288.   The  Court  shall  direct  the  terms  of  sale  or  credit. 

The  Court  shall,  in  the  order  for  sale,  direct  the  terms  of  credit 
which  may  be  allowed  for  the  purchase  money  of  any  portion  of  the 
premises  of  which  it  may  direct  a  sale  on  credit,  and  for  that  po^ 
tion  of  which  the  purchase  money  is  required,  by  the  provisions 
hereinafter  contained,  to  be  invested  for  the  benefit  of  unknown 
owners,  infants  or  parties  out  of  the  State. 

§  289.  Referees  may  take  securities  for  purchase  money. 

[1854.]  The  referees  may  take  separate  mortgages  and  other 
securities  for  the  whole,  or  convenient  portions  of  the  purchase 
money  of  such  parts  of  the  property  as  are  directed  by  the  Court 
to  be  sold  on  credit,  for  the  shares  of  any  known  owner  of  full  age, 
in  the  name  of  such  owner ;  and  for  the  shares  of  an  infant,  in  the 
name  of  the  guardian  of  such  infant ;  and  for  other  shares,  in  the 
name  of  the  Clerk  of  the  county  and  his  successors  in  oflSce. 

§  290.  Tenants  whose  estate  has  been  sold  shall  receive  com- 
pensation. 

The  person  entitled  to  a  tenancy  for  life  or  years,  whose  estate 
shall  have  been  sold,  shall  be  entitled  to  receive  such  sum  as  may 
be  deemed  a  reasonable  satisfaction  for  such  estate,  and  which  the 
person  so  entitled  may  consent  to  accept  instead  thereof,  by  an 
instrument  in  writing,  filed  with  the  Clerk  of  the  Court.  Upon  the 
filing  of  such  consent,  the  Clerk  shall  enter  the  same  in  the  minutes 
of  the  Court. 

§  291.  The  Court  may  fir  such  compensation. 

If  such  consent  be  not  given,  filed  and  entered,  as  provided  in 
the  last  section,  at  or  before  a  judgment  of  sale  is  rendered,  the 
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Court  shall  ascertain  and  determine  what  proportion  of  the  proceeds 
of  the  sale,  after  deducting  expenses,  will  be  a  just  and  reasonable 
sum  to  be  allowed  on  account  of  such  estate ;  and  shall  order  the 
same  to  be  paid  to  such  party,  or  deposited  in  Court  for  him,  as  the 
case  may  require. 

§  292.  The  Court  shall  protect  tenants  unknoivn. 

ff  the  persons  entitled  to  such  estate  for  life  or  years  be  unknown, 
the  Court  shall  provide  for  the  protection  of  their  rights,  in  the 
sune  manner,  as  far  as  may  be,  as  if  they  were  known  and  had 
appeared. 

§  293.  The  Court  shall  ascertain  and  secure  the  valu£  of  future 
contingent  or  vested  interests. 

In  all  cases  of  sales,  when  it  appears  that  any  person  has  a  vested 
or  contingent  fiiture  right  or  estate  in  any  of  the  property  sold,  the 
Court  shall  ascertain  and  settie  the  proportional  value  of  such  con- 
tingent or  vested  right  or  estate,  and  shall  direct  such  proportion  of 
the  proceeds  of  the  sale  to  be  invested,  secured  or  paid  over,  in 
such  manner  as  to  protect  the  rights  and  interests  of  the  parties. 

§  294.  Terms  of  sale  shall  be  made  known  at  the  time.  Lots 
shall  be  sold  separately. 

In  all  cases  of  sales  of  property,  the  terms  shall  be  made  known 
at  the  time ;  and  if  the  premises  consist  of  distinct  farms  or  lots, 
they  shall  be  sold  separately. 

§  295.    Who  may  not  be  purchasers. 

Neither  of  the  referees,  nor  any  person  for  the  benefit  of  either 
of  them,  shall  be  interested  in  any  purchase ;  nor  shall  a  guardian 
of  an  infant  party  be  interested  in  the  purchase  of  any  real  prop- 
erty, being  the  subject  of  the  action,  except  for  the  benefit  of  the 
infant.  All  sales  contrary  to  the  provisions  of  this  section  shall  be 
void. 

§  296.  Referees  shall  make  a  report  of  the  sale  to  the  Court. 

After  completing  a  sale  of  the  property,  or  any  part  thereof 
ordered  to  be  sold,  the  referees  shall  report  the  same  to  the  Court, 
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with  a  description  of  the  different  parcels  of  land  sold  to  each  pur- 
chaser ;  the  name  of  the  purchaser ;  the  price  paid  or  secured ; 
the  terms  and  conditions  of  the  sale ;  and  the  securities,  if  any, 
taken.  The  report  shall  be  filed  in  the  office  of  the  Clerk  of  the 
county  where  the  property  is  situated. 

§  297.  If  conjvrmed^  c(moeyance%  may  he  executed. 

It  the  sale  be  confirmed  by  the  Court,  an  order  shall  be  entered, 
directing  the  referees  to  execute  conveyances  and  take  securities 
pursuant  to  such  sale,  which  they  are  hereby  authorized  to  do. 
Such  order  may  also  give  directions  to  them  respecting  the  disposi- 
tion of  the  proceeds  of  the  sale. 

§  298.  Proceeding  if  a  Uenrholder  became  a  purchaser. 

When  a  party  entitled  to  a  share  of  the  pix)perty,  or  an  encum- 
brancer entitled  to  have  his  lien  paid  out  of  the  sale,  becomes  a  pur- 
chaser, the  referees  may  take  his  receipt  for  so  much  of  the  proceeds 
of  the  sale  as  belongs  to  him. 

§  299.  Conveyances  shall  be  recorded^  and  wiU  be  a  bar  againU 
parties. 

The  conveyances  shall  be  recorded  in  the  county  where  the 
premises  are  situated,  and  shall  be  a  bar  against  all  persons  inter- 
ested  in  the  property  in  any  way,  who  shall  have  been  named  as 
parties  in  the  action ;  and  against  all  such  parties  and  persons  as 
were  unknown,  if  the  summons  had  been  served  by  publication,  and 
against  all  persons  claiming  from  them,  or  either  of  them. 

§  300.  Proceeds  of  sale  belonging  to  parties  unknmvn  shall  be 
invested  for  their  benefit. 

When  there  are  proceeds  of  a  sale  belonging  to  an  unknown  owner, 
or  to  a  person  without  the  State,  who  has  no  legal  representative 
within  it,  the  same  shall  be  invested  in  securities  on  interest,  for  the 
benefit  of  the  persons  entitled  thereto. 

§  301.  Investment  shall  be  in  the  name  of  the  Clerk  of  the 
county. 

When  the  security  of  the  proceeds  of  sale  is  taken,  or  when  an 
investment  of  any  such  proceeds  is  made,  it  shall  be  done,  except 
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as  herein  otherwise  provided,  in  the  name  of  the  Clerk  of  the  county 
where  Hie  papers  are  filed,  and  his  successors  in  office,  who  shall 
hold  the  same  for  the  use  and  benefit  of  the  parties  interested,  sub- 
ject to  the  order  of  the  Court. 

§  302.    When  the  interests  of  the  parties  are  ascertained^  secur- 
ities shall  be  taken  in  their  names. 

When  security  is  taken  by  the  referees  on  a  sale,  and  the  parties 
interested  in  such  security,  by  an  instrument  in  writing  under  their 
hands  dehvered  to  the  referees,  agr^e  upon  the  shares  and  propor- 
tions to  which  they  are  respectively  entitled ;  or  when  shares  and 
proportions  have  been  previously  adjudged  by  the  Court,  such 
securities  shall  be  taken  in  the  names  of,  and  payable  to,  the  parties 
respectively  entitled  thereto ;  and  shall  be  delivered  to  such  parties 
upon  their  receipt  therefor.  Such  agreement  and  receipt  shall  be 
returned  and  filed  with  the  Clerk. 

§  303.  Duties  of  the  Clerk  making  investments. 

The  Clerk  in  whose  name  a  security  is  taken,  or  by  whom  an  in- 
vestment is  made,  and  his  successors  in  office,  shall  receive  the 
mterest  and  principal  as  it  becomes  due,  and  apply  and  invest  the 
same  as  the  Court  may  direct ;  and  shall  file  in  his  office  all  securi- 
ties taken,  and  keep  an  account  in  a  book  provided  and  kept  for 
that  purpose,  in  the  Clerk's  office,  free  for  inspection  by  all  persons, 
of  investments  and  moneys  received  by  him  thereon,  and  the  dispo- 
sition thereof. 

• 
§  304.    When  unequal  partition  is  ordered^  compensation  may  be 

adjudged  in  certain  cases. 

When  it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  according  to  their  respective  rights,  without  prejudice 
to  the  rights  and  interests  of  some  of  them,  and  a  partition  be 
ordered  by  judgment,  the  Court  may  adjudge  compensation  to  be 
made  by  one  party  to  another  on  account  of  the  inequality  of  par- 
tition. But  such  compensation  shall  not  be  required  to  be  made  to 
others  by  owners  unknown,  nor  by  infants,  unless,  in  case  of  an 
infiaiit,  it  appear  that  he  has  personal  property  sufficient  for  that 
parpose,  and  that  his  interest  will  be  promoted  thereby. 
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§  305.  The  ihare  of  an  infant  may  he  paid  to  his  guardian. 

When  the  share  of  an  infant  is  sold,  the  proceeds  of  the  sale  may 
be  paid,  by  the  referee  making  the  sale,  to  his  general  guardian,  or 
the  special  guardian  appointed  for  him  in  the  action,  upon  ^ving 
the  security  required  by  law,  or  directed  by  order  of  the  Court 

§  306.  The  guardian  of  an  insane  person  may  receive  the  pro- 
ceeds of  such  party^s  interest. 

The  guardian  who  may  be  entitled  to  the  custody  and  manage- 
ment of  the  estate  of  an  insane  person,  or  other  person  adjudged 
incapable  of  conducting  his  own  affairs,  whose  interest  in  real  prop- 
erty shall  have  been  sold,  may  receive,  in  behalf  of  such  person,  his 
share  of  the  proceeds  of  such  real  property  from  the  referees,  on 
executing,  with  suflGlcient  sureties,  an  undertaking  approved  by  a 
Judge  of  the  Court,  or  by  a  County  Judge,  that  he  will  fidthfiiDj 
discharge  the  trust  reposed  in  him,  and  will  render  a  true  and  just 
account  to  the  person  entitled,  or  to  his  legal  representative. 

§  307.  A  guardian  may  consent  to  partition  without  action^  (mi 
execute  releases. 

The  general  guardian  of  an  infant,  and  the  guardian  entitled  to 
the  custody  and  management  of  the  estate  of  an  insane  person,  (X 
other  person  adjudged  incapable  of  conducting  his  own  a%irs,  who 
is  interested  in  real  estate  held  in  joint  tenancy,  or  in  common,  (x 
in  any  other  manner  so  as  to  authorize  his  being  made  a  party  to  an 
action  for  the  partition  thereof,  may  consent  to  a  partition  without 
action,  and  agree  upon  the  share  to  be  set  off"  to  such  infant,  or 
other  person  entitled,  and  may  execute  a  release  in  his  behalf  to 
the  owners  of  the  shares,  of  the  parts  to  which  they  may  be  respect- 
ively entitied,  upon  an  order  of  the  Court. 

§  308.  Costs  of  partition  a  lien  upon  the  shares  of  Ae  par- 
ceTiers. 

The  costs  of  partition,  including  fees  of  referees  and  other  dis- 
bursements, shall  be  paid  by  the  parties  respectively  entitied  to 
share  in  the  lands  divided,  in  proportion  to  their  respective  mterests 
therein,  and  may  be  included  and  specified  in  the  judgment.  In 
that  case,  they  shall  be  a  lien  on  the  several  shares,  and  the  jndg- 
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ment  may  be  enforced  by  execution  against  such  shares,  and  against 
other  property  held  by  the  respective  parties.  When,  however,  a 
Ktigation  arises  betwewi  some  of  the  parties  only,  the  Court  may 
require  the  expense  of  such  litigation  to  be  paid  by  tiie  parties 
thereto,  or  any  of  them. 

§  309.  The  Court  hy  consent  may  appoint  a  single  referee. 

The  Court,  with  the  consent  of  the  parties,  may  appoint  a  single 
referee,  instead  of  three  referees,  in  the  proceedings  imder  the  pro- 
visions of  this  chapter;  and  the  single  referee,  when  thus  appointed, 
shall  have  all  the  powers  and  perform  all  the  duties  required  of  the 
three  referees. 

See  Gray's  New  York  Practice,  Special  Proceedings. 


Chapter  V. — Actions  for  the  usurpation  of  an  office  or  franchise. 

Sec.  310.  Action  may  be  brought  against  any  party  usurping^ 
ete.y  any  office  or  franchise. 

311.  Name  of  person  entitled  to  office  may  be  set  forth  in 

the  complaint;  if  fees  have  been  received  by  the 
usurper^  he  may  be  arrested. 

312.  Judgment  may  determine  the  rights  of  both  incum- 

bent and  claimant. 

313.  When  rendered  in  favor  of  applicant. 

314.  Damages  may  be  recovered  by  successful  applicant. 

315.  When  several  persons  claim  the  same  office^  their  rights 

may  be  determined  by  a  single  action. 

316.  If  defendant  found  guilty^  what  judgment  to   be 

rendered  against  him. 

§  310.  Action  may  be  brought  against  any  party  usurping^  etc.^ 
any  office  or  franchise. 

An  action  may  be  brought  by  the  Attorney  General  in  the  name 
of  the  people  of  this  State,  upon  his  own  information,  or  upon  the 
compl^t  of  a  private  party,  against  any  person  who  usurps,  in- 
trudes into,  or  imlawfully  holds  or  exercises  any  public  office,  civil 
or  military,  or  any  franchise  within  this  State.  And  it  shall  be  the 
duty  of  the  Attorney  General  to  bring  the  action  whenever  he  has 
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reason  to  believe  that  any  such  office  or  franchise  has  been  usttq)ed, 
intraded  into,  or  unlawftdly  held  or  exercised  by  any  person,  or 
when  he  is  directed  to  do  so  by  the  Governor. 

1.  Generally. — This  writ  is  to  prevent  the  nsarpation  of  any  office,  franchise 
or  liberty,  as  also  to  afford  a  remedy  against  corporations  for  a  Violation  of  their 
charters,  tending  to  a  forfeiture  thereof.    Ex  parte  the  Attorney  General^  I  Cal.  87. 

2.  The  Code  provides  a  remedy  against  any  person  who  nsnrps,  intrudes  into, 
or  nnlawfiiUy  holds  or  receives  any  public  office,  civil  or  military,  or  anv  fianchise 
in  the  State.    People  v.  Olds,  3  Cal.  175. 

3.  The  distinction  between  writs  of  mandate  and  quo  tBorranlo,  as  held  in  Eng- 
land, is  not  abolished  by  the  statutes  of  this  State,  but  is  fully  lecog^nized.  Id.  177. 

4.  An  information  in  the  nature  of  a  quo  tparranto  is  the  proper  proceeding  to 
try  the  title  to  an  office.    People  v.  Scannell,  7  Cal.  439. 

5.  Quo  warranto  lies  to  test  the  right  of  an  appointee  of  the  Board  of  Pilot 
Commissioners.    Palmer  v.  Woodbury,  14  Cal.  43. 

6.  A  person  holding  a  certificate  of  election  without  the  ri^ht  and  legal  title  to 
the  office,  is  an  intruder  within  the  meaning  of  the  act.  PeopU  ex  Wm.  Wilkei  v. 
Jones,  20  Cal. 

7.  The  real  right  or  title  to  the  office  comes  from  the  will  of  the  voten  si 
expressed  at  the  election.  If  the  office  was  in  fiict  given  by  the  voters  to  another, 
the  possession  by  the  defendant  of  the  certificate  a&rds  him,  at  most,  but  a  color 
of  title,  and  docs  not  invest  him  with  the  right  which  belongs  to  another.    Id. 

8.  A  certificate  of  election  is  not  necessary  to  enable  a  partv,  claiming  to  have 
been  elected,  to  bring  his  action  by  quo  warranto.  Magee  v.  Superviaors  of  Cola- 
veras  County,  10  Cal.  376. 

9.  Such  certificate  is  only  prima  facie  evidence  of  title  to  the  office,  not  con- 
clusive. Nor  is  it  the  only  evidence  by  which  the  title  may  be  established.  It  is 
the  fact  of  election  which  gives  title  to  the  office,  and  this  fact  may  be  established, 
not  only  without,  but  against  the  evidence  of  the  certificate.  Magee  v.  Supervisen 
of  Calaveras  Co.,  10  Cal  376. 

10.  Who  has  jurisdiction  to  grant  the  writ.— On  petition  of  the 

Attorney  General  for  a  writ  of  quo  warranto  against  a  Tax  Collector :  Held,  thst 
the  Court  had  no  jurisdiction,  and  the  prayer  of  the  petition  was  denied.  Tkt 
Attorney  General  ex  parte,  1  Cal.  85. 

1 1 .  This  Court  is  strictly  an  appellate  tribunal,  and  has  no  original  jurisdirtioii 
except  in  cases  of  habeas  corpus,  and  consequently  is  not  empowered  to  issoe  a 
writ  of  quo  warranto  for  the  purpose  of  inquiring  by  what  authority  a  person  cxer 
cises  the  duties  of  a  collector  of  the  foreign  license  tax.    Id. 

12.  The  act  giving  jurisdiction  over  the  subject  of  contested  elections  to  the 
Judge  of  the  County  Court,  is  constitutional,  and  District  Judges  are  embraced 
within  it.     Saunders  v.  Haynes,  13  Cal.  145. 

IS.  This  is  one  of  the  ''special  cases,"  of  which  the  Constitution  provides  that 
the  County  Judge  may  take  cognizance  when  authorized  by  the  Legislature.    Id. 

14.  Judicial  officers.— The  Sheriff  is  not  a  judicial  officer.  And  though 
the  offices  of  Sheriff  and  Tax  Collector  are  distinct  by  the  Constitution,  yet  they 
may  be  united  in  the  same  hands.    Attorney  General  v.  Squires,  14  Cal.  12. 

15.  It  seems  the  office  of  Sheriff  and  Tax  Collector  are  constitntioiial  offices.  M 

16.  Who  are  eligible  to  office.— On  the  sixteenth  day  of  August,  1857, 
A  received  from  the  President  of  the  United  States  a  commission  of  Swrferor 
General  for  the  State  of  California.  At  a  general  election  held  on  the  third  3ay 
of  September,  1857,  A  and  B  were  candidates  for  the  office  of  State  Controller  w 
the  State  of  California ;  A  received  the  highest  number  of  votes,  but  never  qoali- 
fled  or  claimed  the  office.  On  the  sixth  day  of  September,  1857,  A  gave  ooad 
and  took  the  oath  of  office  under  the  commission  as  Surveyor  General,  and  on  tbs 
ninth  day  of  the  same  month  entered  upon  the  duties  of  such  office,  and  on  the 
fifteenth  notified  the  President  of  his  acceptance  of  the  same :  Held,  that  A  wm 
eligible  to  the  State  office  when  the  votes  were  cast  for  him,  and  was  duly  elected 
thereto.     The  People  ex  rd.  Mdoney  v.  Wkdman,  10  Cal.  38. 
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17.  Vacancy,  what  COnstitutes.—Thc  Constitution  itself  clearly  defines 
the  sense  of  the  pnrase  "  vacancy  of  the  office  of  Governor,"  as  used  in  the  sixth 
section,  by  specifically  enumerating  in  the  succeeding  section  the  instances  which 
devolve,  in  the  duties  of  the  Executive,  upon  the  Lieutenant  Governor.    Id. 

18.  The  failure  on  the  part  of  the  Controller  elect  to  qualify,  creates  no  vacancy 
in  the  office.    Id. 

19.  When  the  Constitution  clearly  enumerates  the  events  that  shall  constitute  a 
vacancy  in  a  particular  office,  we  must  suppose  all  other  causes  of  vacancy  ex- 
cluded, especially  when  this  construction  can  lead  to  no  injurious  results.     Id. 

20.  In  determming  upon  the  sufficiency  of  the  bond  of  an  officer,  and  whether 
the  officer,  by  his  failure  to  comply  with  the  requisition  of  tlie  Supervisors  to  file 
a  new  bond,  has  vacated  his  office,  the  Supervisors  exercise  powers  of  a  judicial 
character.     People  v.  Supervisors  of  Marin  County ^  10  Cal.  344. 

21.  The  provision  of  the  statute  organizing  Boards  of  Super>'isor8,  which  em- 
powers them  to  **  require  new  bonds  of  any  county  or  township  officer,  with  addi- 
tional securities  whenever  th&/  deem  the  same  necessary"  does  not  leave  the  exercise 
of  the  power  to  their  arbitrary  discretion.  By  the  terms  "  whenever  they  deem 
the  same  necessary,"  is  meant  whenever  their  judgment  pronounces,  after  an  exam- 
ination of  the  facts  of  the  case,  that  there  is  a  necessity  for  further  security.     Id. 

22.  An  order  of  the  Supervisors  requiring  a  new  bond  of  an  officer,  'should 
specify  the  ground  upon  which  the  order  is  made ;  and  where  the  Supervisors  of 
Marin  county  made  an  order  as  follows :  "  Ordered,  by  the  Board  of  Supervisors, 
that  John  De  Fries,  Constable  of  San  Rafael  township,  file  another  bond,  with 
two  or  more  sufficient  sureties,  within  fifteen  days '."  Held,  that  the  order  was 
finally  defective.    Id. 

23.  The  power  to  declare  an  office  vacant  is  vested,  under  the  statute,  where 
the  duty  to  approve  of  the  bond  of  the  officer  is  lodged.  That  duty  is  imposed 
upon  tlie  County  Judge,  and  not  the  Supervisors ;  and  where  the  Supervisors  of 
Marin  county  declared  the  office  of  Constable  vacant,  because  the  Constable  failed 
to  comply  with  their  order  to  file  a  bond :  Rdd^  that  they  exceeded  their  jurisdic- 
tion.   Id. 

24.  Election,  time. — An  ordinance  was  passed  by  the  Board  of  Supervisors 
of  the  city  and  county  of  Sacramento,  June,  1858,  relative  to  the  cemetery,  in^ 
which  it  was  provided  that  the  Board  should  appoint  a  person  to  superintend  the 
cemetery  '*  annually,  in  October,  who  shall  hold  office  for  the  term  of  one  year," 
and  further,  that  the  Board,  at  their  first  meeting  after  the  passage  of  the  ordi- 
nance, should  appoint  a  superintendent  to  hold  office  "  until  October  next,  and 
until  his  successor  is  appointed  and  qualified."  Defendant  was  so  appointed  July 
8th,  1858 ;  had  held  tne  office  until  December,  1859,  the  Board  having  failed  to 
appoint  his  successor  before  that  time,  when  relator  was  appointed :  Ueld^  that 
relator  is  entitled  to  the  office;  that  the  failure  to  appoint  in  October,  1858  and 
1859,  did  not  exhaust  the  power  of  the  electoral  body — the  time  named  being 
directorv,  and  not  of  the  essence  of  the  power.     Jacobs  v.  Murray ^  15  Cal.  221. 

25.  The  rule  is,  that  when  time  is  prescribed  to  a  public  body  m  the  exercise  of 
a  function  in  which  the*public  is  concerned,  the  period  designated  is  not  of  the 
essence  of  the  authority,  but  is  a  mere  directory  provision,    la. 

26.  Where  an  election  for  the  office  of  District  Judge  was  held  by  the  qualified 
electors  of  such  district  at  the  general  election  in  1858,  and  the  term  of  the  present 
incumbent  of  tliat  office  does  not  expire  until  January,  1861 :  HeJd^  that  such 
election  was  unauthorized,  and  the  person  elected  is  not  entitled  to  a  commission 
to  such  oSice.     People  ex  rel.  Brodie  v.  WeMer,  11  Cal.  77. 

27.  The  statute,  so  far  as  it  affects  the  election  of  1858,  only  applies  to  such 
offices  as  were  to  become  vacant  in  January,  1859,  and  this  is  evident  as  well  as  by 
the  terms  of  the  act  as  the  unreasonableness  of  supposing  that  the  Legislature 
mcaint  to  authorize  an  election  several  years  in  advance  of  the  time  when  the  office 
was  to  be  tilled.     Id. 

26.  An  election  cannot  take  place  under  the  Constitution  without  statutory  reg- 
ulation. All  the  efficacy  given  to  the  act  of  casting  a  ballot  is  derived  from  the 
law-making  power,  and  through  legislative  enactments;  and  the  Legislature  must 
provide  for  and  regulate  the  conduct  of  an  election,  or  there  can  be  none.  People 
ex  rel.  McKune  v.  Weller,  11  Cal.  49. 

29.  Wlieil  proclamation  necessary. — An  election  to  fill  a  vacancy 
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caused  by  a  resignation  is  a  special  election,  and  the  Governor's  proclamation  n 
essential  to  its  validity.     Westbrook  y.  Rod)orough,  14  Cal.  180. 

30.  The  office  of  County  Judge  is  not  a  **  county  office/'  within  the  meaninc 
of  the  Act  entitled  "An  Act  to  amend  an  Act  to  Regulate  Elections/' passed 
March  23d,  1850;  consequently,  the  Board  of  Supervisors  cannot  order  a  ^lecial 
election  to  fill  a  vacancy  in  that  office.    People  ex  rel.  v.  Martin,  12  Cal.  409. 

31.  An  election  to  fill  a  vacancy  in  the  office  of  District  Judge  is  invalid,  unless 
made  under  and  in  pursuance  of  the  proclamation  of  the  Governor.  PeopU  ex 
rel.  McKune  v.  Weller,  11  Cal.  49. 

32.  The  statute  requiring  the  Governor  to  issue  his  proclamation  of  election  to 
fill  vacancies  in  certain  oflices  is  mandatory,  and  an  essential  prerequisite  to  all 
such  elections.    Id. 

33.  The  object  of  the  proclamation  is  to  give  notice  to  the  electors  that  such  an 
election  will  be  held.    Id. 

34.  F.  was  elected,  in  the  month  of  May,  1857,  County  Judge  of  San  Mateo 
county,  in  pursuance  of  the  provisions  of ''An  Act  to  Organize  and  Establish 
the  County  of  San  Mateo."  No  proclamation  of  the  Governor  was  issued  calling 
this  election.  At  the  general  election  in  1858,  in  pursuance  of  the  proclamation 
of  the  Governor,  an  election  was  held  for  the  same  office  and  T.  was  elected :  Heidj 
that  F.  was  entitled  to  the  office.    People  ex  rel.  Fox  v.  Tetnpleton,  12  Cal.  394. 

35.  The  function  of  the  proclamation  is  not  to  proclaim  the  law,  but  the  fact  of 
the  vacancy.  It  cannot  change  either  the  law  or  the  Constitution.  People  tz  nL 
Attomof  General  v.  Burbank,  12  Cal.  378. 

36.  What  will  vitiate  an  eleotion.  —  The  provisions  of  our  stamte 
clearly  indicate  that  the  Legislature  did  not  mean  that  the  returns  of  a  candidate 
should  be  set  aside,  where  an  election  was  held  at  the  proper  time  and  place,  and 
for  the  proper  officers,  unless  it  affirmatively  appeared  that  there  was  such  irreg- 
ularity as  afibcted  the  result  of  the  election. '  IfAt/T/ey  v.  McKune,  12  Cal.  352. 

37.  The  failure  of  the  officers  conducting  an  election  in  a  given  district  to  be 
sworn  as  tlic  election  laws  provide,  will  not  invalidate  the  entire  election  withoot 
reference  to  its  influence  on  the  general  result.    Id. 

38.  The  fact  that  the  ballot-b^x  was  temporarily  out  of  the  possession  of  the 
officers  of  the  election  will  not  invalidate  the  election,  especially  where  no  fraad, 
collusion,  or  suspicious  circumstances  are  shown.    Id, 

39.  The  rule  is  well  settled,  that  the  mere  receiving  and  counting  votes,  improp- 
erly given,  will  not  invalidate  an  election.    Id. 

40.  Where  such  irregularities  have  occurred,  it  rests  with  the  contestant  to  show 
them.  The  returns  are  prima  facie  evidence  of  the  fact  they  import;  and  the 
returned  candidate,  after  being  commissioned,  is  prima  facie  entitlea  to  the  office. 
Id. 

41.  What  is  a  lucrative  office.— The  place  of  PUot  in  the  port  of  San 

Francisco  is  an  office.  Palmer  v.  \Voodbury,  14  Cal.  43. 

42.  Query:  Whether  the  place  or  employment  of  Inspector  of  Customs  is  a 
lucrative  office,  under  the  United  States,  within  the  Constitution  of  this  Stan. 
Saunders  v.  Haynes,  13  Cal.  145. 

43.  The  Federal  office  of  Surveyor  Greneral  is  a  "lucrative  oflSce,*"  and  the 
office  of  Controller  of  State  an  "  office  of  profit,"  under  the  twenty-first  sectioa 
of  the  fourth  article  of  the  Constitution  of  this  State.    People  ex  rd.  Mehney  v. 

Whitman,  10  Cal.  38. 

44.  Holding;  office,  what  constitutes.— To  constitute  the  "holding" 

of  an  office,  within  the  meaning  of  the  Constitution,  there  must  be  tlie  concarrence 
of  two  wills — that  of  the  appomting  power,  and  that  of  the  person  appointed.  Id. 

45.  It  is  only  in  cases  where  there  is  no  incumbent  to  hold  over  that  the  law  will 
allow  the  appomtment  of  the  Executive  to  fill  the  office.    Id. 

46.  As  regards  the  appointing  power,  the  appointment  is  complete  when  the 
commission  is  duly  issued  by  the  President,  but  the  person  appointed  is  ivouired 
to  give  bond  and  take  the  oath  of  office  before  he  can  possess  the  office.  These 
acts  constitute  a  condition  precedent  to  the  holding  of  tne  office.    Id. 

47.  Term  of  office. — ^At  the  general  election  held  in  Yuba  county  in  Sep- 
tember, 1855,  W.  was  elected  County  Treasurer  of  that  county  for  two  yean  finom 
the  date  of  his  election,  and  until  his  successor  was  chosen  and  qualified.     On  the 
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tw'cnty-eighth  day  of  April,  1857,  a  special  act  was  passed,  extending:  the  term  of 
this  officer  to  the  first  Monday  in  January,  1858.  On  the  seventh  of  May,  1857, 
W.  resigned,  and  S.  P.  W.  was  appointed  by  the  Board  of  Supervisors  in  his 
stead.  At  the  general  election  in  September,  1857,  F.  received  the  majority  of 
votes  for  that  office  for  the  unexpired  term  of  W.,  and  claimed  the  office :  Jadd, 
that  the  appointee  held  for  the  balance  of  the  extended  term,  and  that  there  was 
DO  vacancy  to  be  filled  at  the  election  in  September,  1857.  People  ex  rel.  Fowler 
V.  Weils,  11  Cal.  329. 

48.  By  the  Constitution,  Judges  of  the  County  Court  hold  their  offices,  when 
elected,  for  four  years.  It  is  in  the  power  of  tiie  Legislature  in  organizing,  or 
after  organizing,  a  new  countv,  to  prescribe  the  time  of  elections  for  county 
officers,  and  also  the  period  of  the  commencement  of  their  terms ;  but  it  is  not 
competent  for  the  Legislature  to  change  the  period  of  the  tenure  of  the  office  of 
Judge  of  County  Courts,  any  more  than  to  change  those  of  Supreme  and  District 
Judges.  It  is  evident,  firom  the  terras  of  this  act,  that  it  was  contemplated  that 
these  officers — ^the  Judge  among  them — should  enter  upon  their  offices  as  soon  as 
the  election  was  announced,  or  within  a  reasonable  time  thereafter.  People  ex  rel, 
V.  TempUton,  12  Cal.  394. 

49.  The  Constitution,  though  it  fixes  the  period  of  the  tenure  of  the  office  of  Dis- 
trlict  Judge,  does  not  fix  any  day  for  the  commencement  of  the  term ;  and  if  it 
did,  it  would  not  follow  that  it  applies  to  Judges  afterwards  elected  to  new  dis- 
tricts, nor  would  it  result  that  the  Judge  elected  in  consequence  of  a  vacancy  was 
necessarily  elected  to  fill  such  vacancy.  People  ex  rel.  Attomei/  General  v.  Bur-  , 
bank,  12  Cal.  378. 

50.  The  Legislature  can  direct  the  time  and  prescribe  the  mode  of  electing  Dis- 
trict Judges,  but  cannot  change  the  tenure  of  the  office ;  hence,  so  much  of  the  act 
as  limited  the  period  of  incumbency  is  void.    Id. 

51.  When  the  Constitution  says  the  Judge  shall  hold  his  office  for  six  years,  it 
means  that  this  period  of  six  vears  is  the  term  of  his  office ;  it  is  that  quantum  of 
time  assigned  to  him  by  the  Constitution  as  his  period  of  the  enjoyment  of  the 
office,  and  this  quantum  may  not  improperly  be  called  a  term.    Id. 

52.  All  the  Constitution  means  by  the  expression  "  during  the  term,''  as  used  in 
sections  fifteen  and  sixteen  of  article  sixth,  is  during  the  time  or  period  for  which 
the  officer  is  elected.    Id. 

53.  The  Constitution  affixes  no  period  of  tenure  to  the  office  of  Tax  Collector, 
nor  docs  it  provide  any  mode  of  appointment.  So  far  as  this  office  exists  in  the 
incumbent,  it  is  an  office  created  by  legislative  act.  The  Legislature  may  direct 
how  it  shall  be  filled,  and  how  its  duties  shall  be  discharged.  Attorney  General  v. 
Sqwres,  14  Cal.  12. 

54.  Where  the  appointment  to  an  office  is  vested  in  the  Governor  with  the  advice 
and  consent  of  the  Senate,  and  the  term  of  the  incumbent  expires  during  the  recess 
of  the  Senate,  the  Governor  has  the  right  to  fill  such  vacancy,  and  his  appointment 
Tests  in  the  appointee  the  right  to  hold  and  discharge  the  duties  of  such  office  for 
the  full  term,  subject  only  to  be  defeated  by  the  nonconcurrence  of  the  Senate. 
People  ex  rel.  Attorney  General  v.  Addison,  10  Cal.  1. 

55.  The  period  of  the  tenure  of  a  County  Judge  is  fixed  by  the  Constitution  at 
four  years.  The  Legislature  may  fix  the  commencement  of  the  term,  as  also  the 
time  of  election.     Westbrook  v.  Aosborough,  14  Cah  180. 

56.  If  the  incumbent  resigns  before  the  expiration  of  his  term,  there  is  a  vacancy 
to  be  filled  by  the  Governor.  His  appointee  would  hold  until  the  next  general 
election,  or  at  most,  until  the  qualification  of  the  person  elected  by  the  people. 
Westbrook  v.  Rosborough,  14  Cal.  180. 

57.  Where  an  act,  organizing  a  county,  provides  for  the  election  of  a  County 
Judge,  and  limits  the  period  of  tenure  to  two  years,  the  act  is  void,  pro  tanto ;  but 
the  election  held  under  the  act  is  good,  and  entitles  the  incumbent  to  the  office  for 
four  years.    Id. 

58.  The  full  term  of  office  of  Judge  Norton,  of  the  Twelfth  District  Court, 
commenced  with  his  qualification,  January  2d,  1855,  and  expired  six  years  there- 
after ;  and  the  only  election  at  which  his  successor  could  be  elected  was  the  general 
election  in  November,  1860.    Brodie  v.  Campbell,  17  Cal.  11. 

59.  The  appointee  of  the  Governor  to  the  office  of  County  Judge  will  hold,  over 
a  person  elected  to  the  same  office  at  a  special  election  ordered  oj  the  Board  of 
Supervisors  of  the  county.    People  ex  rel.  Attorney  General  v.  Martin,  12  Cal.  409. 
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60.  By  the  provisions  of  the  Constitution,  the  manner  of  electing  and  the  tcnn 
of  the  office  of  Comptroller  are  the  same  as  that  of  Grovernor ;  and,  conseqacntlj, 
if  the  Comptroller  elect  fails  to  qualify,  the  incumbent  holds  over  until  hi^  sac^ 
cessor  is  elected  and  Qualified.  The  People  ex  rel.  Meloney  v.  Whit  many  10  Cal.  38. 

61.  The  term  of  tne  office  of  Governor  is  fixed  at  two  yeara  certain,  with  a 
contingent  extension.  When  this  contingency  hap])ens,  this  extension  is  as  mnch 
a  part  of  the  entire  term  as  any  portion  of  the'  two  years.    Id, 

62.  The  present  incnml)ent  or  the  office  of  Comptroller  is  entitled  to  hold  the 
office  until  his  successor  is  elected  and  qualified ;  and  such  successor  may  be  elected 
at  the  general  election  of  1856,  and  when  qualified,  will  hold  his  office  for  the  tenn 
of  two  years  and  until  his  successor  is  qualified.    Id, 

63.  ^f'rom  the  time  of  the  assumption  of  the  office,  the  term  of  the  Jud^  elected 
would  legallv  commence,  and  terminate  at  the  expiration  of  four  yean  from  that 
time.     People  ex  rel.  Fox  v.  Templeton,  12  Cal.  394. 

64.  A.  person  duly  elected  Judge  of  the  District  Court  of  this  State  is  entitled  to 
hold  office  for  the  period  of  six  years.    People  ex  rel.  Brodie  v.  WelUr,  11  Cal.  77. 

65.  Who  may  appoint  to  office. — An  Act  of  the  Legislature,  authoriz- 
ing Boanis  of  Supervisors  to  appoint  a  Collector  of  foreign  miners'  licenses  is  not 
unconstitutional.  Assessors  and  Tax  Collectors  arc  constitutional  officers;  bift 
it  is  not  necessary,  under  the  thirteenth  section  of  article  eleven  of  the  Consti> 
tution,  that  every  |)ortion  of  the  revenue  pass  through  their  hands.  The  Legisla- 
ture may  authorize  the  tax-payer  to  pay  his  taxes  directly  into  the  treasury.  Attor- 
ney General  v.  SquireSf  14  Cal.  12. 

66.  The  Sheriff  being  ex  officio  Tax  Collector  of  foreign  miners*  licenses  by  an 
Act  of  the  Legislature,  may  be  deprived  of  the  office  of  Tax  Collector  before  the 
expiration  of  his  term.    la. 

67.  The  Legislature,  having  vested  certain  duties  in  a  public  officer,  for  whose 
services  compensation  is  allowed,  may  take  those  duties  and  the  fees  from  die 
office,  before  the  expiration  of  the  terra,  and  confer  them  upon  another  officer.  Id. 

68.  Smith  v.  StiUman,  decided  in  1852,  (not  reported)  to  the  effect  that  after  the 
Legislatupe  has  created  an  office,  contemplated  or  provided  for  by  the  Coostituiion, 
it  cannot  destroy  the  office  of  the  incumbent  during  his  term,  overruled.    Id. 

69.  No  appointing  power  in  this  State  can  determine  conclusively  npon  the 
capacity  of  the  appointee  to  hold  office.  That  question  may  be  examined  in  die 
Courts.     Palmer  v.  WoodburVj  14  Cal.  43. 

70.  The  Board  of  Pilot  Commissioners  under  the  Act  of  1854,  as  amended  bv 
the  Act  of  1855,  have  only  the  powers  conferred  by  the  act,  and  must  appoint  ilic 
pilots  from  the  classes  of  persons  named  therein.  They  cannot  appoint  a  man  as 
pilot  who  has  not  served  t^'o  years  on  a  pilot  boat  in  the  harbor,  or  commanded  a 
vessel  in  and  out  of  port  for  three  years.    Id. 

71.  The  power  to  remove  is  an  incident  to  the  power  to  appoint,  as  a  irencral 
proposition,  and  is  made  so  expressly  Xiv  the  Constitution.  People  v.  Ilill,  7  Cal.  97. 

72.  A  law  which  provides  that  an  officer  may  be  removed  in  a  certain  way,  or 
for  a  certain  cause,  does  not  restrain  or  limit  the  power  of  removal  to  the  cauM  or 
manner  indicated.    Id. 


§  311.  Name  of  person  entitled  to  office  may  be  set  forth  in  the 
complaint ;  if  fees  have  been  received  by  the  usurper,  he  tnay  he 
arrested. 

Whenever  such  action  is  brought,  the  Attorney  General,  in  ad- 
dition to  the  statement  of  the  cause  of  action,  may  also  set  forth 
in  the  complaint  the  name  of  the  person  rightly  entitled  to  the  office, 
with  a  statement  of  his  right  thereto ;  and  in  such  case,  u|)on  proof 
by  affida\at  that  the  defendant  has  received  fees  or  emolumente 
belon^g  to  the  office,  and  by  means  of  his  usurpation  thereof,  an 
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order  may  be  granted  by  a  Judge  of  the  Supreme  Court,  or  a  Dis- 
trict Judge,  for  the  arrest  of  such  defendant,  and  holding  him  to 
bail ;  and  thereupon,  he  may  be  arrested  and  held  to  bail,  in  the 
same  manner  and  with  the  same  effect,  and  subject  to  the  same 
rights  and  liabilities,  as  in  other  civil  actions  where  the  defendant 
18  subject  to  arrest. 

1.  What  are  not  sufficient  allegations.— In  quo  voarranto  to  determine 
the  right  to  an  office,  an  allegation  that  defendant  is  in  possession  of  the  office 
without  lawful  anthority,  is  a  sufficient  allegation  of  intrusion  and  usurpation. 
Palmer  v.  Woodbwy,  14  Cal.  43. 

2.  If  the  complaint  be  defective  in  this  particular,  the  defect  must  be  rea<:hed  by 
special  demurrer.    Id, 

3.  In  an  action  by  one  claiming  to  have  been  elected  to  an  office  against  his 
predecessor,  to  compel  a  surrender  of  the  books,  papers,  etc.,  belonging  to  the 
office,  plaintiff  must  sho"^  prima  facie  that  a  vacancy  existed  in  the  office,  and  that 
he  was  elected  to  fill  it.    Voane  v.  ScanneU,  7  Cal.  393 ;  Id.  439. 

4.  Who  cannot  demur. — In  quo  warranto  for  an  alleged  usurpation  of  the 
office  of  pilot  for  the  port  of  San  Francisco,  the  complaint  avers  that  defendants 
hold,  use,  exercise,  usurp  and  enjoy  the  office  without  a  license,  and  also  certain 
allegations  as  to  the  right  of  relator  to  the  office :  Hddy  that  these  allegations  as  to 
relator's  right  cannot  be  reached  by  general  demurrer,  the  complaint  being  good  as 
aeainst  the  defendants ;  that  they  are  not  interested  in  the  question  as  to  the  right 
01  relator,  but  only  in  the  determination  of  their  own  right  to  the  office.  Flynn. 
r.  Abbott,  16  Cal.  358. 

5.  Ineligibility  no  defense. — ^In  a  proceeding  to  contest  the  election  of 
defeudant  as  District  Judge,  the  ineligibility  of  the  candidate  receiving  the  highest 
number  of  votes,  the  defendant  being  next  on  the  list,  is  no  defense;  because  this 
matter,  if  true,  could  not  protect  the  incumbent  from  the  consequences  of  an 
unanthorized  possession  of  tne  office.    Saunders  v.  HayneSf  13  Cal.  145. 

6.  The  fact  that  the  candidate  receiving  the  highest  number  of  votes  at  an 
election  by  the  people  is  Ineligible  does  not  give  the  office  to  the  next  highest  on 
the  list.    Id, 

§  312.  Judgment  may  determine  the  rights  of  loth  incwmbewt 
and  cUmrumt. 

In  every  such  case  judgment  may  be  rendered  upon  the  right  of 
die  defendant,  and  also  upon  the  right  of  the  party  so  alleged  to  be 
entitled ;  or  only  upon  the  right  of  the  defendant,  as  justice  shall 
require. 

§  313.   When  rendered  in  favor  of  applicant. 

If  the  judgment  be  rendered  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  and  the  same  be  in  favor  of  such  person,  he 
shall  be  entitled,  after  taking  the  oath  of  office  and  executing  such 
official  bond  as  may  be  required  by  law,  to  take  upon  himself  the 
execution  of  the  office* 

23 
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§  314.  Damages  may  be  recovered  by  sueeessfid  applicoTit 

If  judgment  be  rendered  upon  the  right  of  the  person  so  aUeged 
to  be  entitled,  in  favor  of  such  person,  he  may  recover,  by  action, 
the  damages  which  he  shall  have  sustained  by  reason  of  the  osuipa- 
tion  of  the  office  by  the  defendant. 

§  315.  When  several  persons  claim  the  same  office^  their  rigkU 
may  he  determined  by  a  single  action. 

When  several  persons  claim  to  be  entitled  to  the  same  office  or 
franchise,  one  action  may  be  brought  against  all  such  persons,  in 
order  to  try  their  respective  rights  to  such  office  or  franchise. 

§  316.  ^  d^endant  found  guilty^  what  judgment  to  be  rendered 
against  him. 

^  When  a  defendant,  against  whom  such  action  has  been  brought, 
is  adjudged  guilty  of  usurping  or  intruding  into,  or  unlawfullj 
holding  any  office,  franchise  or  privilege,  judgment  shall  be  ren- 
dered that  such  defendant  be  excluded  from  tiie  office,  fiuQchiae  or 
privilege,  and  tiiat  he  pay  the  costs  of  the  action.  The  Court  may 
also,  in  its  discretion,  impose  upon  the  defendant  a  fine  not  exceed- 
ing $5,000 ;  which  fine,  when  collected,  shall  be  paid  into  the 
treasury  of  the  State. 


Chapter  VI. — Of  actions  against  steamers,  vessels  and  boats. 

Sec.  317.   When  vessels,  etc.,  shaU  be  licAle.     Their  liabilities 

shaU  constitute  liens. 

318.  Actions  may  be  brought  direcdy  against  such  ves- 

sels, etc. 

319.  Complaint  shall  be  verified. 

320.  Summ^ons  may  be  served  on  the  master,  mate,  etc. 

321.  Plaintiff  may  have  such  vessel,  etc.,  attached. 
822.  The  Clerk  shall  issus  the  unit  of  attachment. 

323.  Such  unit  shall  be  directed  to  the  Sheriff.    Sher^ 

may  release  upon  sufficient  undertaking. 

324.  Sheriff  shall  execute  such  writ  without  delay. 
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Sbc.  325.  The  oumer^  master j  etc,,  may  offeair  ani  drfend  9udi 

vessel. 

826.  Proceedings  in  actions  under  this  chapter. 

827.  After  appearance  attachment  may,  on  motion,  be  dis- 

chared. 

828.  When  not  discharged,  such  vessel,  etc.,  may  he  sold  at 

public  auction.  Application  of  proceeds. 

829.  Mariners  and  others  may  assert  their  claim  for  wages 

notwithstanding  prior  attachment;  how  enforced. 
880.  Proof  of  the  claims  of  mariners  and  others. 
831.  Sheriff^s  notice  of  sale  shaU  contain  measurement, 

tonnage,  etc. 
332.  Appeals  may  he  taken  from  proceedings  under  this 

chapter. 

§  317.  When  vessels,  etc.,  shaU  he  liable.  Their  liabUtties  shall 
constitute  liens. 

[I860.]     All  steamers,  vessels  and  boats  shall  be  liable : 

Ist.  For  services  rendered  on  board  at  the  request  of,  or  on  con- 
tract initi,  their  respective  owners,  masters,  agents  or  consignees; 

2d.  For  supplies  furnished  for  their  use  at  &e  request  of  their 
respective  owners,  masters,  agents  or  consignees ; 

3d.  For  materials  furnished  for  their  construction,  repair  or 
equipment ; 

4th.  For  their  wharfage  and  anchorage  within  this  State ; 

5th.  For  nonperformance  or  malperformance  of  any  contract  for 
the  transportation  of  persons  or  property  made  by  their  respective 
owners,  masters,  agents  or  consignees ; 

Gib.  For  injuries  comnutted  by  them  to  persons  or  property. 

Hie  said  several  causes  of  action  shall  constitute  liens  upon  all 
steamers,  vessels  and  boats,  and  have  priority  in  their  order  herein 
enumerated,  and  shall  have  preference  over  all  other  demands :  pro- 
vided, such  liens  shall  only  continue  in  force  for  the  period  of  one 
year  from  the  time  the  cause  of  action  accrued. 

J.F. 

1.  deneral  deoisipns.— The  grant  of  jurisdiction'to  the  Federal  Conrts  in 
mSamxmlty  cases  is  not  exclusive  hj  its  terms ;  neither  is  its  exercise  prohibited  to 
the  Suites ;  nor  is  its  exercise  hj  the  State  Conrts  incompatible  with  the  harmoni- 
ons  working  of  the  system  established  by  the  Federal  Constitution.  Warner  r, 
Vrnde  Sam,  9  Cal.  697. 
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2.  The  Coart  of  Admiralty  has  no  application  to  actions  brought  nnder  section 
three  hundred  and  seventeen  of  the  Practice  Act.  Sheldon  r.  Onole  Scun,  18  CaL 
526. 

3.  First  subdivision. — A  British  seaman  on  board  a  British  vessel  of  which 
a  British  subject  is  master,  may,  when  discharged  bj  the  master  in  a  port  of  the 
United  States,  without  any  fault  on  the  part  of  the  seam^,  sue  for  and  lecoyer  his 
wages  in  a  State  Court.    r*ugh  v.  GiUam,  1  Cal.  485. 

4.  Fifth  subdivision. — ^In  an  action  under  the  three  hundred  and  seycnteenth 
section  of  the  Practice  Act,  by  husband  and  wife  against  a  steamship,  for  injuries 
inflicted  upon  her,  plaintifik  cannot  recover  disbursements  or  expenditures  by  the 
husband.    For  these  he  must  sue  alone.     Shddon  v.  Unde  Sam,  18  Cal.  526. 

5.  In  such  a  case,  the  liability  of  the  steamship  is  measured  by  that  of  the  owners, 
and  extends  to  the  entire  injury  sustained.    Id. 

6.  The  transportation  of  property  applies  to  towing  other  vessel  or  craft.  White 
y.  Mary  Ann,  6  Cal.  462. 

7.  lu  suits  against  common  carriers,  damages  for  pain  of  mind  are  recovenUe. 
Fairchild  v.  California  Stage  Co.,  13  Cal.  599. 

8.  In  an  action  for  breach  of  contract  to  convey  plaintiflls  from  San  Francisco 
to  San  Juan  del  Sur,  in  Nicaragua,  plain tifis  may  recover  not  only  the  direct  pecun- 
iary loss  resulting  from  the  breach  of  the  contract,  but  also  damages  for  any  fraud- 
ulcnt  or  oppressive  conduct  on  the  part  of  defendants  producing  great  bodiiv  or 
mental  suffering.  The  whole  case  should  go  to  the  jury,  and  damages  be  awarded 
commensurate  with  the  injuries  sustained.    Jones  v.  Steamship  Cortes,  17  Cal.  487. 

9.  A  contract,  under  section  three  hundred  and  seventeen  of  the  Practice  Act, 
for  the  transportation  of  passengers  from  San  Francisco  to  New  York,  is  an  entirely, 
whether  the  entire  voyage  is  to  be  performed  in  one  vessel  or  not ;  and  a  breach  of 
such  contract  at  any  point,  as  leaving  tlie  passengers  on  the  Istlimns,  renden  the 
yessel  liable.     Ord  v.  Steamer  Uncle  Sam,  13  Cal.  369. 

10.  Sixth,  subdivision. — Steamboat  companies,  in  propelling  boats  on  the 
river,  must  provide  all  reasonable  precaution  to  protect  the  property  of  others,  and 
they  must  also  be  properly  used.  Carelessness  in  either  particular,  resulting  to  the 
injury  of  an  innocent  party,  will  make  the  company  liable.  They  are  bound  to 
temper  their  care  according  to  circumstances  of  the  danger.  Gerice  r.  Cali/orma 
Steam  Nao.  Co.,  9  Cal.  251. 

11.  Fart  owners  have  no  lien  for  advances.— A  part  owner  of  a 

vessel  has  no  lien  on  the  shares  of  the  other  part  owners  for  his  advances  and  die^ 
bursements.    Sterling  v.  Hanson,  1  Cal.  480. 

12.  In  actions  against  boats  and  vessels,  under  the  statute,  the  lien  attaches  only 
when  service  is  had  in  the  suit.  It  was  not  the  intention  of  the  Legislature  to 
make  the  lien  attach  when  the  liability  was  incurred.  Fisher  v.  White,  8  Cal.  418. 

13.  As  soon  as  a  vessel  is  seized  by  a  Court  of  Admiralty,  a  lien  attaches  in  &vor 
of  the  party  at  whose  instance  the  seizure  is  made.  If  it  was  the  intention  of  the 
Legislature  to  provide  that  a  lien  should  only  be  acquired  by  attaahment,  this 
would  virtually  be  denying  a  right  to  creditors  for  small  sums.  It  would  be 
almost  impossible  for  a  merchant  or  mechanic  of  small  capital  or  credit,  who  had 
a  claim  of  a  few  hundred  dollars  against  one  of  our  large  steamers  or  some  sea- 
going vessel,  to  give  the  necessary  bonds  to  detain  her  until  his  suit  could  be 
determined,  and  in  the  meantime,  she  might  be  run  off  and  sold  free  of  all  such 
debts  or  incumbrances.    Meiggs  v.  Scannal,  7  Cal.  408. 

§  318.  Actions  may  be  brought  directly  agairut  such  vesBehj  etc. 

Actions  for  demands  arising  upon  any  of  the  grounds  specified  in 
the  preceding  section  may  be  brought  directly  against  such  steam- 
ers, vessels  or  boats. 
J.  P. 
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§  319.  Complaint  shall  be  verified. 

The  complaint  shall  designate  the  steamer,  vessel  or  boat  hj 

name,  and  shall  be  verified  by  the  oath  of  the  plaintiff,  or  some  one 

on  his  behalf. 
J.  P. 

§  320.  Summons  may  he  served  on  the  master^  mate^  etc. 

The  simmions  attached  to  a  certified  copy  of  the  complaint  may 

be  served  on  the  master,  mate,  or  any  person  having  charge  of  the 

steamer,  vessel  or  boat  against  which  the  action  is  brought. 
J.  P. 

1.  The  rule  that  requires  seizure  of  the  thing  to  give  jarisdiction  in  actions  in 
rem  is  altered  by  our  statute.  Service  on  a  person  standing  in  a  particular  relation 
to  the  thing  confers  jurisdiction  on  the  Court  from  which  process  issues.  AveriU 
T.  Steamer  Hartford,  2  Cal.  309 ;  Meigga  v.  Scanndl,  8  Id.  408 ;  Fisher  v.  White, 
Id.  422. 

2.  Hence,  jurisdiction  in  rem  may  exist  in  several  Courts  at  the  same  time.     Id. 

3.  The  rule  of  law  that  possession  of  personal  property  is  prima  facie  evidence 
of  ownership  is  uniform  in  its  application.  The  question  or  the  ownership  of  a 
vessel  forms  no  exception  to  the  rule.    Bailey  y.  New  World,  2  Cal.  370. 

§  321.  ^Plaintiff  may  have  vessel,  etc.,  attached. 

The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any  time 
afterwards,  may  have  the  steamer,  vessel  or  boat,  against  which  the 
action  is  brought,  with  its  tackle,  apparel  and  furniture,  attached 
as  security  for  the  satisfaction  of  any  judgment  that  may  be  recov- 
ered therein. 

J.  P. 

1.  In  an  action  against  boats  and  vessels,  under  the  statute,  the  service  of 

Srocess  in  the  manner  prescribed  by  statute  is  equivalent  to  an  actual  seizure. 
ieiggs  V.  Scanned ,  7  Cal.  405. 

2.  In  such  actions,  it  is  not  necessary  that  the  vessel  should  be  attached,  in  order 
to  acquire  a  lien  as  against  subsequent  purchasers.    Id, 

§  322.  The  Clerk  shaU  issue  the  ivrit  of  attachment. 

The  Clerk  of  the  Court  shall  issue  a  writ  of  attachment,  on  the 
apphcation  of  the  plaintiff,  upon  receiving  a  written  undertaking  on 
behalf  of  the  plaintiff,  executed  by  two  or  more  sufficient  sureties, 
to  the  effect  that  if  judgment  be  rendered  in  favor  of  the  steamer, 
vessel  or  boat,  as  the  case  may  be,  he  will  pay  all  costs  and  dam- 
ages that  may  be  awarded  against  him,  and  all  damages  which  may 
be  sustained  by  such  steamer,  vessel  or  boat  from  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking,  which  shall  in 
no  case  be  less  than  five  hundred  dollars,  when  the  attachment  is 
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issued  again  a  steamer  or  Tessel,  or  less  than  two  hundred  doUan 

when  issued  against  a  boat.    The  undertaking  shall  be  accompanied 

bj  an  affidavit  of  each  of  the  sureties,  liiat  he  is  a  resident  and 

freeholder  or  householder  of  the  county,  and  worth  double  the 

amount  specified  in  the  undertaking  over  and  above  all  of  his  just 

debts  and  liabilities.     The  Clerk  shall  file  the  undertaking  and 

affidavits. 
J.  P. 

§  323.  Such  writ  ghaU  be  directed  to  the  Sheriff.  The  Sher^ 
may  release  upon  mifficient  undertaking. 

The  writ  shall  be  directed  to  the  Sheriff  of  the  coimty  wAim 
which  iiie  steamer,  vessel  or  boat  lies,  and  direct  him  to  attach  sach 
steamer,  vessel  or  boat,  with  its  tackle,  apparel  and  furniture,  and 
keep  the  same  m  custody  until  discharged  bj  due  course  of  law; 
unless  the  owner,  master,  agent  or  consignee  thereof  give  him  secm^ 
iiy  bj  the  undertaking  of  at  least  two  sufficient  sureties,  in  an 
amount  sufficient  to  satisfy  the  demand  in  suit,  which  shall  be  speci- 
fied in  the  writ,  besides  costs ;  in  which  case,  to  take  such  unde^ 

taking. 
J.  P. 

1.  Where  a  bond  was  given  in  a  case  where  the  vessel  was  not  liable  to  be 
attached  under  the  statute :  Hdd,  that  judgment  rendered  against  the  principal  sai 
snreries  in  the  bond  was  erroneous ;  and  that  a  bond  given  for  the  release  of  a 
Tessel,  when  the  vessel  was  not  liable  to  seizure  under  that  act,  was  invilidL 
McQ^een  v.  The  Rtutell,  1  Cal.  165. 

2.  When  the  bond  is  given  the  vessel  shall  be  released,  leaving  the  action  touo* 
eeed  in  the  same  manner  against  the  vessel  as  if  the  vessel  was  not  liable,    lai 

§  324.  The  Sheriff  shall  execute  such  writ  without  ddojf. 

The  Sheriff  to  whom  the  writ  is  directed  and  delivered  shall  exe- 
cute the  same  without  delay,  and  shall,  unless  the  undertaking  men- 
tioned in  the  last  section  be  given,  attach  and  keep  in  his  custody  the 
steamer,  vessel  or  boat  named  tlierein,  with  its  tackle,  apparel  and 
furniture,  until  discharged  by  due  course  of  law ;  but  the  Sheriff 
shall  not  be  authorized  by  any  such  writ  to  interfere  wiih  the  do- 
charge  of  any  merchandise  on  board  of  such  steamer,  vessel  or 
boat,  nor  with  the  removal  of  any  trunks  or  other  property  of  pas- 
sengers, or  of  the  captain,  mate,  seamen,  steward,  cook  or  ofehtf 

persons  employed  on  board. 
J.  P. 
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§  325.  The  oumeTj  masterj  etc.y  may  appear  and  d^end  $iueh 
vessel. 

The  owner,  master,  agent  or  consignee  of  the  steamer,  vessel  or 
boat  against  which  the  action  is  brought,  maj  appear  and  answer,  or 
plead  to  the  action ;  and  may  except  to  the  sufficiency  of  the  sure- 
ties on  the  undertaking  filed  on  the  behalf  of  the  plaintiff,  and  maj 
require  sureties  to  justify,  as  in  actions  against  individuals  upon 

baO  on  arrest. 
J.  P. 

§  326.  ProceedingB  in  actions  under  this  chapter. 

An  proceedings  in  actions  under  the  provisions  of  this  chapter 

shall  be  conducted  in  the  same  manner  as  in  actions  against  mdi- 

vidoals,  except  as  otherwise  herein  provided  ;  and  in  all  proceedings 

subsequent  to  the  complaint,  the  steamer,  vessel  or  boat  may  be 

designated  as  defendant. 
J.  P. 

§  327.  After  appearance^  attachment  may,  on  motion,  be  dis- 
charged. 

After  the  appearance  to  the  action  of  the  owner,  master,  agent 

or  consignees,  the  attachment  may,  on  motion,  be  discharged  in  the 

same  manner  and  on  like  terms  and  conditions  as  attachments  in 

oiher  eases,  subject  to  the  provisions  of  section  three  hundred  and 

twenty-nine. 
J.  P. 

§  328.  When  not  discharged^  such  vessel,  etc.,  may  he  sold  at  pvih 
lie  auction;  application  of  the  proceeds. 

K  the  attachment  be  not  discharged,  and  a  judgment  be  recov- 
ered in  the  action  in  favor  of  the  plaintiff,  and  an  execution  be 
issued  thereon,  the  Sheriff  shall  sell  at  public  auction,  after  publica- 
tion of  notice  of  such  sale  for  ten  days,  the  steamer,  vessel  or  boat, 
with  its  tackle,  apparel  and  furniture,  or  such  interest  therein  as 
may  be  necessary)  and  shall  apply  the  proceeds  of  sale  as  follows : 

1st.  When  tiie  action  is  brought  for  demands  other  tiian  the 
wages  of  mariners,  boatmen  and  otiiers  employed  in  the  service  of 
the  steamer,  vessel  or  boat  sold,  to  the  payment  ot  tiie  amoimt  of 
such  wages,  as  specified  in  the  execution ; 
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2d.  To  the  payment  of  the  judgment  and  costs,  including  his 
fees ;  and, 

8d.  He  shall  pay  any  balance  remaining  to  the  owner,  master, 

agent  or  consignee,  who  may  have  appeared  in  the  action ;  or  if 

there  be  no  appearance,  then  into  Court,  subject  to  the  claim  of  any 

party  or  parties  legally  entitled  thereto. 
J.  P. 

§  329.  Maririers  and  others  may  assert  their  claim  for  wages 
notwithstanding  prior  attachment;  how  enforced. 

Any  mariner,  boatman  or  other  person  employed  in  the  service  of 
the  steamer,  vessel  or  boat  attached,  who  may  wish  to  assert  his 
claim  for  wages  against  the  same,  the  attachment  being  issued  for 
other  demands  than  such  wages,  shall  file  an  affidavit  of  his  claim, 
setting  forth  the  amount  and  the  particular  service  rendered,  with 
the  Clerk  of  the  Court ;  and  thereafter  no  attachment  shall  be  dis- 
charged upon  filing  an  undertaking,  imless  the  amount  of  such  claim, 
or  the  amount  determined  as  provided  in  the  next  section,  be  cov- 
ered thereby,  in  addition  to  the  other  requirements ;  and  any  exe- 
cution issued  against  such  steamer,  vessel  or  boat,  upon  judgment 
recovered  thereafter,  shall  direct  the  application  of  the  proceeds  of 
any  sale  :  first,  to  the  payment  of  the  amount  of  such  ckums  filed, 
or  the  amount  determined,  as  provided  in  the  next  section,  which 
the  Clerk  shall  insert  in  the  writ :  and  second,  to  the  payment  of 
the  judgment  and  costs  and  Sheriff's  fees ;  and  shall  direct  the  pay- 
ment of  any  balance  to  the  owner,  master,  agent  or  consignee,  who 
may  have  appeared  in  the  action ;  but  if  no  appearance  by  them 

be  made  therein,  it  shall  direct  a  deposit  of  the  balance  in  Court 
J.  P. 

1 .  The  Court  whose  mesne  or  final  process  has  made  the  first  actoal  seizure  of 
the  thing  must  have  exclusive  power  over  its  disposal,  and  the  distribution  of  the 
fund  arising  therefrom ;  and  the  judgments  of  all  other  Courts,  when  properiy 
authenticated  and  filed  in  the  Court  having  custody  of  the  fund,  must  be  regarded 
as  complete  adjudications  of  the  subject  matter  of  litigation,  and  be  entitled  to  dis- 
tribution accordingly.    Averill  v.  Steamar  Hartford,  2  Cal.  308. 

§  330.  Proof  of  the  claim  of  mariners  and  others. 

If  the  claim  of  the  mariner,  boatman  or  other  person,  filed  with 
the  Clerk  of  the  Court,  as  provided  in  the  last  section,  be  not  con- 
tested within  five  days  after  notice  of  the  filing  thereof  by  the  owner, 
master,  agent  or  consignee  of  the  steamer,  vessel  or  boat,  againsi 
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which  ihe  claim  is  filed,  it  shall  be  deemed  admitted ;  but  if  con- 
tested, the  Clerk  shall  indorse  upon  the  affidavit  thereof  a  state- 
ment that  it  is  contested,  and  the  grounds  of  the  contest ;  and  shall 
immediately  thereafter  order  the  matter  to  a  single  referee  for  his 
determination,  or  he  may  hear  the  proofs  and  determine  the  matter 
himself.  The  judgment  of  the  Clerk  or  referee  may  be  reviewed 
by  the  County  Judge,  either  in  term  or  vacation,  immediately  after 
the  same  is  given,  and  the  judgment  of  the  County  Judge  shall  be 
final.  On  the  review,  the  County  Judge  may  use  the  minutes  of 
the  proo&  taken  by  the  Clerk  or  referee,  or  may  take  the  proofe 

anew. 
J.  P. 

1.  Where  the  master  of  the  vessel  was  in  possession,  and  the  record  did  not  dis- 
close anj  other  owner,  the  admissions  of  the  master  were  admissible  in  evidence 
with  the  same  effect  as  if  the  suit  had  been  against  the  master  himself.  Bailey  v. 
New  World,  2  Cal.  370. 

§  331.  Sheriff  ^B  notice  of  sale  shall  contain  measurement^  ton- 
naffCj  etc. 

The  notice  of  sale  published  by  the  Sheriff  shall  contain  a  state- 
ment of  the  measurement  and  tonnage  of  the  steamer,  vessel  or 

boat,  and  a  general  description  of  her  condition. 
J.  P. 

§  332.  Appeals  may  be  taken  from  proceedings  under  this 
chapter. 

From  orders  and  judgments  under  this  chapter  an  appeal  may  be 

be  taken  by  the  owner,  master,  agent  or  consignee,  on  the  same 

terms  and  conditions  as  appeals  in  actions  against  individuals. 
J.  P. 
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TITLE    IX. 

OF  APPEALS  IN  CIVIL  ACTIONS. 

Chapter  I. — Appeals  in  general.* 

Sec.  833.  Judgments  and  orders  may  he  reviewed. 

384.  An  order  mcuie  otU  of  Court^  toUhout  notice^  may  he 

reviewed  hy  the  Judge  who  made  it. 

385.  A  party  aggrieved  may  appeal  in  certain  cases. 

336.  Within  what  time  appeal  may  he  taken. 

337.  Appecd  shall  he  made  hy  filing  and  serving  notice 

thereof. 

338.  The  appellant  shall  within  twenty  days  prepare  state- 

mentj  svbjeet  to  amendm^ent  and  settlement. 

839.  Omission  to  make  statement  or  amendment  according 

to  preceding  section  shall  he  a  waiver  thereof. 

840.  Time  for  preparing  statements  or  amendments  mag  he 

enlarged. 
341.  Authentication  of  statement. 


*  STATum  or  1861,  p,  689,  Chap.  DXXn. 
An  Act  to  nguUae  Appeals  in  this  Suot.    Approved  J&y  90lfc,  1861. 

Bscnov  1.  No  distinction  m  to  the  mode  of  taking  or  perfecting  appetls,  or  as  to  the 
ttflbot  of  them,  thai]  be  made  between  cases  at  law  and  cases  in  equity ;  but  tlie  provisions  of 
the  Practice  Act  shall  apply  in  the  same  manner  to  all  cases  of  appeal. 

•Sao.  2.  In  esses  tried  l)v  the  Court  without  a  Jury,  no  Judgment  shall  be  rereraed  for  waot  -  -  . 
of  a  finding,  or  for  a  defective  finding  of  the  Ikcts,  unless  exceptions  be  made  in  the  Covrt     ^P"  V  ^^ 
i>elow  to  the  finding,  or  to  the  want  of  a  finding;  and  in  eases  of  a  defbctive  finding,  the  '  **T  |  zj^ 
particular  defects  shall  be  specifically  and  particularly  designated;  and  upon  feilure  of  tlis  >^^  .  ^ 
Court  below  to  remedy  the  alleged  error,  the  party  moving  shall  be  entitied  to  his  exeq> 
tions,  and  the  same  shall  be  settled  by  the  Judge,  as  in  other  cases;  provided,  that  snek    ^    . 
exceptions  shall  be  filed  In  the  Court  within  five  days  after  the  making  of  the  finding  or 
deciflon  excepted  to. 

8x0. 8.  No  appeal  shall  be  dismissed  for  insufildency  of  the  notice  of  appeal  or  nndsrCak- 
Ing  thereon ;  provided,  that  a  good  and  sufficient  undertaking,  approved  by  a  Judge  of  tba 
Supreme  Court,  be  filed  in  the  Supreme  Court  before  the  heanng  upon  motion  to  d&nss  the 
appeal,  and  upon  the  payment  of  such  reasonable  cost  as  the  Court  may  adjudge;  provided, 
that  the  respondent  shall  not  be  delayed,  but  may  move  when  the  cause  is  regularly  called 
for  the  disposition  or  dismissal  of  the  same,  if  such  undertaking  be  not  giveu. 

Sbo.  4.  During  the  progress  of  a  cauro,  a  party  may  take  his  bill  or  exceptions  to  tlie 
admission  or  exclusion  of  testimony,  or  to  the  rulinn  of  the  Judge  on  points  of  law,  and  it 
sliall  not  be  necessary  to  embody  in  such  bill  anything  more  than  suflident  facts  to  show 
the  Doint  and  nertinency  of  the  exception  taken;  the  prSsiding  Judge  shall  sign  the  sams^ 
as  toe  truth  ox  the  case  may  be,  which  bill  shall  then  oecome  a  pan  of  the  record;  and  a 

Sirtv  against  whom  judgment  is  rendered  may  appeal  Arom  such  Judgment  withoat  any 
rtner  statement  or  motion ;  and  on  such  appeal,  it  shall  only  be  neoessary  to  bring  to  ae 
Supreme  Court  the  transcript  of  the  pleadings,  and  the  Judgment,  and  the  bill  or  bills  of 
exception  so  taken. 
8x0. 6.  This  aot  shall  take  eflbot  ftom  and  after  the  first  day  of  July,  1861. 
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Sbo.  342.  Statement  shall  be  annexed  to  judgment  roll  or  order 

appealed  from. 

343.  Appeals  from  an  order  made  upon  affidavit, 

344.  On  appeal  from  a  judgment^  the  Court  may  review 

intermediate  orders. 

345.  Remedial  powers  of  the  Appellate  Court. 

346.  Appellant  shaU  furnish  requisite  papers. 

§  888.  Judgments  and  orders  may  be  reviewed. 

[1854.]  A  judgment  or  order  in  a  civil  action,  except  when 
expressly  made  final  bj  this  act,  may  be  reviewed  as  prescribed  by 
this  title,  and  not  oUierwise. 

I.  For  definition  of  ''judgment "  imd  "  order/'  see  ante,  (  144,  Nob.  1-9 ;  post, 
f  347  and  (  515. 

3.  SeejMMf,^336,  347. 

DSCISIONS  BEARING  ON  THE  SUBJECT  OF  PBACTIGE 

IN  THE  SUFBEME  OOUBT. 

3.  Ghenerally. — QaestionB  not  directly  involved  upon  app^l,  and  tbofe 
which  are  onnecessary  to  a  Jodgment  of  affirmance  or  reveFsal,  will  not  be  con- 
sidered.    Wat  V.  Sfkithj  5  Cal.  96. 

4.  Errors  which  are  immaterial,  and  do  not  afiect  the  substantial  rights  of  the 
parties,  are  unavailing  on  appeal,  even  when  the  subject  of  the  exception ;  much 
MM  so  when  thej  are  permitted  without  objection.    Pmge  v.  0*Niel,  12  Cal.  488. 

5.  Facts  will  not  be  reviewed  unless  a  new  trial  was  asked.— 

The  Appellate  Court  will  not  review  the  &cts  of  a  case  unless  a  now  trial  was  asked 
in  the  Court  below.  Brown  v.  Graves,  S  Cal.  118 ;  Smith  v.  Pkelpe,  Id.  120;  Gri^ 
moid  V.  Shark,  Id.  17 ;  Imfraham  v.  Gildermeester,  Id.  483 ;  Brown  v.  Tolk$,  7  Id. 
398 ;  Rhine  v.  Bogardus,  13  Id.  73 ;  Liening  v.  Cfould,  Id.  598. 

6.  The  findings  of  the  jury  on  issues  submitted  to  them  in  an  equity  case,  if 
not  objected  to  by  motion  for  new  trial,  or  if  not  set  aside  by  the  Court  on  its  own 
motion,  become  established  facts  in  the  case,  and  cannot  be  questioned  in  the 
Sopreme  Court  for  the  first  time.    Duff  v.  Fisher,  16  Cal.  375. 

7.  The  findings  of  fact  in  the  Court  below  will  not  be  reviewed  on  appeal,  unleas 
there  was  a  motion  for  a  new  trial ;  and  this,  whether  the  case  be  in  equity  or  at 
law,  tried  by  a  jury  or  by  the  Court.     GagUcardo  v.  Hc^ierlin,  18  Cal.  394. 

8.  Conflicting  flEusts  the  Court  will  not  review,  except,  etc.— 

This  Court  has  offcen  held  that  it  would  not  interfere  with  the  verdict  of  a  jury  on 
the  ground  that  such  verdict  is  against  the  weight  of  evidence,  except  in  extraor- 
dinary cases.  It  is  almost  impossible  for  an  Appellate  Court  to  satisfy  itself  in  a 
decision  upon  such  matters— so  much  depends  upon  the  manner,  bearing,  char- 
acter of  witnesses,  and  the  peculiar  circumstances  which  the  transcript  fails  to 
preserve,  which  gi^e  value  and  weight  to  testimony.  Kimball  v.  Gearhart,  19  Cal. 
27;  10  Id.  446;  14  Id.  167. 

9.  The  rule  is  well  settled  that  the  verdict  of  a  jury,  or  the  findings  of  a  Court 
sitting  as  jury,  will  not  be  disturbed  where  there  is  a  conflict  of  testimony.  Adams 
T.  Pvgh,  7  Cal.  150. 

10.  The  report  of  a  referee  upon  conflicting  testimony  must  be  treated  in  the  light 
of  a  verdict  of  a  jury ;  and  will  not  be  disturoed  in  this  Court  upon  an  M>peal  from 
an  order  refusing  to  grant  a  new  trial  in  the  Court  below.  Biichie  v.  Bradshaw,  ft 
Cal.  S28 ;  KnowUs  v.  Joost,  13  Id.  620. 

II.  This  Court  will  leqnire  a  ease  of  very  palpable  mistake  -or  enor  to  be  made 
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oat  before  it  will  overrale  the  yerdict  of  the  jurj  on  igsae  of  fact  joined  in  an  action 
for  the  diversion  of  water.    Brown  y.  Smithy  10  Cal.  508. 

12.  The  rule  is  the  same  in  equitable  cases,  where  the  qnestions  are  sabmitted  to 
a  jury  on  special  issues.  Ritter  y.  Stock,  12  Cal.  402 ;  Uaylord  y.  Hobedin,  18  Id^ 
894. 

13.  BulinffB  in  certain  cases  reyiewed  without  a  motion  for 

a  new  trial. — It  seems  that  errors  in  the  rulings  of  the  Ck)urt  below  will  be 
reviewed  on  appeal,  although  no  motion  for  a  new  trial  is  made  or  overruled. 
Sonde  v.  Dawes,  6  Cal.  473. 

14.  Where  plaintiff  was  nonsuited  on  the  ground  that  the  allegations  of  the  com- 
plaint were  not  sustained  by  the  evidence,  and  judgment  for  costs  rendered  against 
nim,  no  motion  for  new  trial  is  necessary.    Dant  v.  Rush,  14  Cal.  81. 

15.  Where  the  questions  in  a  case  arise  upon  motion  for  nonsuit,  and  upon  the 
action  of  the  Court  in  giving  and  refusing  instructions,  a  motion  for  new  trial  is 
unnecessary.    Sullivan  v,  Cory,  17  Cal.  80. 

16.  Exceptions  to  eyidence,  when  reyiewed.— Where  a  party 

objects  to  the  admission  of  testimony  on  trial,  he  must  state  the  point  of  his  objec- 
tion at  the  time.  General  objection  will  not  do.  The  party  should  lay  his  finger 
on  the  point  at  the  time  of  trial,  otherwise  this  Court  cannot  review  it.  Martin  v. 
Traverse,  13  Ci^.  243. 

17.  Where  a  defendant's  objection  to  the  admission  of  testimony  on  the  trial  is 
gofieralf  he  cannot  be  permitted  to  make  it  special  for  the  first  time  in  this  Court. 
TeopU  V.  Gknn,  10  Cal.  32. 

18.  An  objection  to  the  sufficiency  of  evidence  should  be  made  at  tiie  time  Uie 
same  is  offered  to  be  introduced,,  so  that  a  party  may  have  the  opportunity  of  sup- 
plying the  necessary  evidence.  GoodcUe  v.  it^est,  5  Cal.  339 ;  Matt  v.  Smith,  16 
Cal.  533. 

19.  An  exception  to  the  admissibility  of  a  deed  in  evidence  must  be  taken  on 
the  trial  of  the  cause,  at  nisi  prius.  The  point  cannot  be  considered  on  appeal. 
Pearson  v.  SnodgrasSy  5  Cal.  478 ;  Posten  v.  Rassette,  Id.  467. 

20.  Where  the  objection  to  the  introduction  of  testimony  was  in  general  terms 
that  it  was  irrelevant,  the  objection  will  not  be  considered  in  the  Supreme  Court, 
if  the  testimony  could,  under  any  possible  circumstances,  have  been  relevant. 
Dreux  v.  Domec,  18  Cal.  83. 

21.  A  party  cannot,  by  consenting  to  admit  evidence  "subject  to  all  }egaJi 
exceptions,"  absolve  himself  from  the  necessity  of  taking  exceptions  to  die 
relevancy  or  sufficiency  thereof,  and  devolve  the  responsibility  of  discovering 
whatever  objections  may  exist  on  the  Court  below,  and  after  fishing  for  a  verdict, 
for  the  first  time  assign  his  objections  in  the  Supreme  Court.  CoviUaud  v.  TVumer, 
7  Cal.  38. 

22.  Where  the  motion  for  a  new  trial,  though  made,  does  not  appear  to  have 
been  acted  on,  the  Appellate  Court  will  not  consider  the  sufficiency  of  the  evidence 
to  sustain  the  verdict.    Myers  v.  Casey,  14  Cal.  542. 

23.  Mere  technical  exceptions  will  be  disregarded.— Where 

the  judgment  seems  right  on  the  merits,  this  Court  will  not  sustain  mere  technical 
exceptions  taken  in  the  course  of  the  trial,  unless  compelled  by  law  so  to  do. 
English  v.  Johnson,  17  Cal.  107. 

24.  Matters  resting  in  the  discretion  of  the  Court  below  will 

not  be  reyiewed  on  appeal. — Lower  Courts  have  an  enlarged  discretion 
in  the  conduct  of  the  business  before  them  ;  and  with  this  discretion  the  Appellate 
Court  will  not  interfere,  unless  it  affirmatively  appear  that  injustice  has  been  done. 
Broadus  y.  Nelson,  16  Cal.  79. 

25.  The  granting  or  refusing  a  continuance  rests  in  the  sound  discretion  of  the* 
Court  below ;  and  even  when  the  facts  show  that  the  action  of  the  Court  below 
approached  nearly  to  an  arbitrary  exercise  of  its  discretion,  that  action  will  not  be 
reviewed  unless  there  has  been  a  motion  for  a  new  trial,  and  the  application  sup- 
ported by  the  affidavits  of  the  absent  witnesses,  if  such  affidavits  can  be  obtained— 
or  if  not,  then  it  should  be  shown  to  the  Court  that  they  cannot  be  obtained. 
Unless  this  be  done,  this  Court  will  not  interfere,  in  civil  cases,  with  the  action 
of  the  lower  Court.    Pilot  Rock  Creek  Canal  Co.  y.  Chapman,  11  Cal.  161. 
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26.  Two  defendants  filed  a  joint  plea  of  the  Statute  of  Limitations,  and  the 

Slea  being  held  bad  as  to  one  defendant,  the  Court  on  the  trial  permitted  the  other 
efendant  to  file  a  separate  plea  of  the  statute :  Hddf  that  this  was  no  such  gross 
abuse  of  discretion  as  to  enable  the  Supreme  Court  to  revise  it.  Robinson  y.  Smith, 
14  Cal.  254. 

27.  The  Supreme  Court  will  not  reverse  an  order  of  the  Court  below  in  grant- 
ing a  new  trial,  where  there  has  been  no  abuse  of  the  discretion  of  the  Court  in 

f  ranting  such  order.    Hanaon  v.  Bemhisel,  11  Cal.  340;   WcUton  v.  Maguire,  17 
d.  92. 

28.  Beport  of  referees,  when  reviewed  or  not.— The  Supreme 

Court  will  not  review  adjudgment  entered  on  the  report  of  a  referee,  if  no  objec- 
tion was  made  to  the  report  in  the  Court  below.  Porter  v.  Barling,  2  Cal.  72 ;  Id. 
122. 

29.  Failure  to  appear  and  prosecute  a  motion  to  set  aside  the  report  of  a  referee, 
and  for  new  trial,  is  an  abandonment  of  the  motion ;  and  the  order  made  denjjrins 
the  motion  for  such  failure  to  appear  is  not  the  subject  of  review  on  appeal.  Frca3c 
V.  Doane,  15  Cal.  802. 

30.  When  a  judgment  by  defftult  will  be  reversed  on  appeal. 

— There  may  be  error  in  a  judgment  by  default,  as  well  as  in  a  judgment  rendered 
upon  issue  joined  in  the  pleadings  and  tried  by  a  jury ;  and  in  the  former,  as  well 
as  the  latter  case,  the  error  may  be  corrected  on  appeal.  Stevens  v.  BosSy  1  Cal.  94. 

31.  When  suit  is  brought  against  a  person  in  a  county  other  than  that  in  which 
he  resides,  he  has  thirty  [now  twenty]  days  widiin  which  to  answer,  exclusive  of 
the  day  on  which  the  summons  is  served ;  and  a  judgment  by  default  before  the 
expiration  of  the  full  time  will  be  reversed  on  appeal.  Bvrt  v.  Scrcmton,  1  Cal.  416. 

32.  If  the  summons  be  radically  defective,  it  will  not  support  a  judgment  by 
default.     The  People  v.  Woodiief,  2  Cal.  241. 

33.  A  judgment  by  default  will  be  reversed  by  the  Supreme  Court,  where  the 
record  shows  that  the  defendant  has  not  been  legally  served  with  process.  Joyce 
T.  Joyce,  5  Cal.  449. 

34.  Where  judgment  by  default  is  entered,  in  an  action  against  a  party  for 
fraadulently  converting  money  of  the  plaintiff,  the  summons  must  have  apprised 
the  defendant  that,  on  failure  to  answer,  judgment  would  be  taken  against  him  for 
the  fraud ;  a  mere  notice  in  the  summons  that  a  money  judgment  would  be  taken 
will  not  support  a  judgment  for  fraud. — ^Per  Burnett,  J.  Porter  v.  Hermann,  8  Cal. 
519. 

35.  Where  the  complaint  shows  no  legal  cause  of  action,  a  judgment  by  default 
can  no  more  be  taken  than  it  can  be  over  a  general  demurrer.  Abbe  v.  Afarr,  14 
Cal.  210. 

36.  Bespondent,  exceptions  by,  when  reviewed.— It  has  been  the 

practice  of  the  Supreme  Court  to  examine  the  case  only  upon  the  errors  assigned 
by  the  appellant,  and  not  to  look  into  the  exceptions  taken  by  respondent.  Jackson 
T.  Feather  River  Water  Co.,  14  Cal.  18. 

37.  Where  the  respondent  takes  no  appeal — at  least,  where  he  files  no  transcript 
and  assigns  no  errors — the  judgment  will  not  be  reversed  at  his  instance.  Trovers 
T.  Crane,  15  Cal.  12. 

38.  On  appeal,  the  Supreme  Court  notices  only  the  errors  committed  a^inst  the 
appellant,  not  those  committed  against  the  successful  party^    JM wifc. t^J^wht.  1 5 

89.  Cases  may  be  reinstated.— The  Supreme  Court  has  the  power, 
QBder  its  rules,  to  reinstate  cases  which  have  been  dismissed  at  a  previous  term. 
Haighi  V.  Gay,  8  Cal.  297. 

40.  Rehearing. — This  Court  may,  after  its  judgment  has  been  pronounced, 
direct  a  rehearing  at  any  time  before  the  remitittur  has  been  sent  to  and  filed  in  the 
Clerk's  office  of  the  Court  below ;  after  that  has  been  done,  the  jurisdiction  of  this 
Court  to  order  a  rehearing  ceases — ^but  held,  that  after  an  order  had  been  made 
nanting  the  rehearing,  and  the  remittitur  was  filed  with  the  Court  below,  the  juris- 
diction to  reconsider  the  cause  was  not  taken  away.    Grogan  v.  Ruckle,  1  Cal.  193. 

41 .  On  a  rehearing,  a  party  will  not  be  permitted  to  raise  any  point  which  was 
not  urged  on  the  first  argument.    Id, 
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42.  Hereafter,  the  mle  is  established,  that  rehearines  will  not  be  granted  with  the 
same  indulgence  as  formerly.    Andrews  v.  Mok.  HiU  Co.,  7  Cal.  330. 

43.  A  refusal  to  give  an  instruction  cannot  be  urji^ed  as  error  for  the  first  time  on 
a  petition  for  rehearing  in  the  Supreme  Court.  Payne  ^  Dewey  v.  TreadweU^  16 
Cal.  220. 

44.  The  employment  of  new  counsel,  after  decision  rendered,  is  no  ground  for 
an  extension  of  the  time  prescribed  by  the  rules  of  the  Court  for  filing  a  petitioii 
for  a  rehearing.    Ferrit  t.  Coover,  10  Cal.  589. 

45.  AmendmentB  made  in  the  Supreme  Coort.— A  mere  clerical 

enor  in  a  judgment,  not  afiecting  the  appellant,  can  be  corrected,  and  is  not  gionnd 
for  reversal.    Andanon  v.  Parka;  6  Cal.  197. 

46.  A  motion  to  amend  the  judgment  of  the  Supreme  Court  must  be  made  within 
the  ten  days  allowed  for  filing  a  petition  for  rehearing. — Gray  v.  Gray,  1 1  Cal.  341. 

47.  If  no  motion  be  made  in  the  Court  below  to  correct  a  clerical  error  disclosed 
by  the  pleadings,  the  error  will  be  corrected  in  the  Supreme  Court  at  appellant's 
cost.     TryQn  v.  SuUon,  13  Cal.  490. 

48.  Errors  in  dates,  in  copies  of  documents,  in  the  description  of  premises  taken 
for  conveyances*  and  the  like,  can  be  corrected  by  a  resettlement ;  and  upon  proper 
showing,  made  before  argument,  the  Supreme  Cfourt  may  send  the  record  back  to 
the  Court  below  for  that  purpose.  So  where  the  errors  are  admitted.  PtopU  r. 
Romero,  18  Cal.  89. 

49.  Where,  on  appeal  from  an  order  granting  a  new  trial,  the  Supreme  Comt 
affirmed  the  "judgment "  below,  and  the  remittitur  was  issued ;  and  then,  at  a  sub- 
sequent term,  the  respondent  moved  the  Court  to  amend  its  iudgment  by  making 
it  read,  **  The  order  of  the  District  Court  granting  a  new  trial  is  affirmed*"  instead 
of  "  The  judgment  is  affirmed  :  Held,  that  the  motion  will  be  granted,  on  the  prin- 
ciple that  Courts  have  the  power  to  amend  clerical  errors,  and  enter  a  judgment 
nunc  pro  tuttc  when  the  record  itself  discloses  the  error,  even  though  the  term  has 
elapsed.    Suxiin  v.  Naglee,  19  Cal.  127. 

50.  Intendments  in  favor  of  judgments  below.— Ever^r  intend- 
ment must  be  in  &vor  of  a  decision  of  toe  Court  below ;  and  a  cause  will  not  be 
reversed  upon  an  error  of  law,  unless  it  a^ppears  ftom  the  statement  or  pleadings  in 
the  case  tnat  the  party  complaining  is  injured  by  such  error.  Johnson  v.  Stjnd' 
beda,  5  Cal.  149 ;  Grewell  v.  Henderson,  7  Cal.  290 ;  Ringgold  v.  Haven,  1  Cal.  108; 
Crane  v.  Brannan,  3  Cal.  195. 

61.  Where  there  are  two  presumptions  equally  reasonable  arising  upon  the  faee 
of  the  record,  this  Court  is  bound  to-adopt  that  which  will  maintain  the  judgment 
of  the  Court  below.     Whipley  v.  Flower,  6  Cal.  630. 

52.  Until  the  remittitur  is  filed,  the  Supreme  Court  retains  the 

control  of  a  cause* — This  Court  retains  control  of  a  cause  or  app^  nntU  the 
remittitwr  is  filed  with  the  Court  below.    Matter  v.  Broum,  7  Cal.  231. 

53.  When  a  ''new  trial  will  be  ordered,"  and  when  and  what  judgments  the 
Supreme  Court  will  render,  see  ^  345 ;  and  as  to  "errors  assignable  in  the  Supreme 
Court  for  the  first  time,"  see  ^  338. 

§  384.  An  order  made  out  of  Court  without  notice  may  he  re- 
mewed  by  the  Judge  who  made  it. 

An  order  made  out  of  Court,  without  notice  to  the  adverse  party, 
may  be  vacated  or  modified,  without  notice,  bj  the  Judge  who  made 
it ;  or  may  be  vacated  or  modified  on  notice,  in  the  manner  in  which 
other  motions  are  made. 

See  Appendix,  title  "  Courts,"  \  25. 

1.  The  provision  made  in  section  one  hundred  and  eighteen,  is  not  a  snbstitation 
for  the  power  conferred  hj  this  section.    Borland  v.  Thornton,  12  Cal.  440. 
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335.  A  party  aggrieved  may  appeai  in  certain  cases. 

Any  pftrt^  aggrieved  may  appeal  in  tlie  cases  prescribed  in  diis 
title.  The  party  appealing  shall  be  known  as  the  appellant,  a&d 
the  advene  party  as  the  respondent. 

1.  wi 

r.  Gal,  8  C&l.  a 

3.  Where  an  appeal  wu  teken  anil  peifectcd  after  llw  death  of  the  appellant : 
Hdd,  that  there  was  no  snthoritj  fbr  proi«ciiiitig  the  cause  in  the  name  of  Che 
deceaied,  but  chat  atl  proceedings  shoDld  hare  bma  atajed  until  the  execator  or 
adminiatistoT  could,  by  inggeation,  hare  been  made  a  pai^.  Sanditt  t.  Soadi  ti 
at.,  S  Cal.  MB. 

3.  The  hagbsnd  has  not  the  right  of  appeal  b  an  action  againat  Che  hoiband 
•lone,  iDTolTing  the  homeiCead  right ;  the  jndgment  conid  noC  aSecl  Ibe  qoeeCion 
of  bomesCead.    Kratmer  t.  Revalk,  S  Cal,  74. 

4.  In  all  cases  where  an  appeal  is  giren  bj  the  statnte,  Chat  remedj  is  ezclnaiTa 
and  maBt  be  pnnned.    Haight  r.  Gay,  S  Cal.  S9T. 

9.  A  partj  ag^ered  by  a  jadginent  has  a  right  of  appeal,  although  he  is  noC  a 
P«»rtj  to  the  record.     Adamt  t,  Woab,  B  Cal.  306, 

6.  Where  a  decree  tendered  in  s  snit  against  a  corponCion,  contained  a  direction 
for  the  sale  of  the  interest  of  individiulg  not  parbei  Co  the  soit,  and  from  mcb 
decree  the  corpomtion  alone  appealed  ;  Hdd,  that  (he  corponiliOD  could  not  lake 
advantage  of  the  error  in  the  decree  in  embredng  indiTidaala.  Dttmii  t.  TabU 
MouMait  Water  Co.,  10  Cal.  369. 

7.  I.  l]]ed  his  bill  in  the  District  Court  against  T.,  alleging  a  partnership  between 
tbem,  and  praTing  for  an  account  of  the  partnership  property.  Subsequently  I. 
filed  a  petition  in  Uie  same  ConrC.  setting  forth  the  bill,  and  also  Chat  L.  T.  B.  and 


uid  defendant,  and  that  the  Sheriff  was  about  to  sell  the  property.  The  petition 
prayed  that  L.  T,  B.  and  H.  B.  might  be  mode  parties,  and  that  an  injunction 
mightiwoeaKainst  L.  T.  B.andH.B. and  the  Sheriff:  fi(£j,  that  oi   " 


of  the  case  to  this  Court,  it  does  not  lis  in  the  month  of  I.  and  T.  t 
and  H.I 
MBpaori  et 
.  The  party  affgrioved,  entitled  to  appeal  withb  the  meaning  of  the  three  bnn- 


md  T.  Co  say  Uiat  L.  T 
d  H.  B.  are  not  partice  Co  the  luiC,  and  haTB  no  righC  of  appeal.    Jima  v 
TkampKm  et  al.,  IS  Cal.  191 


dred  and  thirty-fifth  section  of  the  Piictice  Act,  is  the  party  against  whom  aa 
appealable  order  or  judgment  has  been  entered;  and  when  an  order  is  made  direct- 
ing an  injunction  upon  condition  that  an  undertaking  be  executed  and  filed,  the 
party  against  whom  the  order  is  made  may  appeal  at  once,  without  waiting  until 
the  injunction  has  issued.    Elg  v.  F-ritbie,  17  Cal.  250. 

§  336.   Within  what  time  appeal  may  be  taken. 

[1854, 1859.]     An  appeal  may  be  taken  : 

1st.  From  a  final  judgment  in  an  action,  or  special  proceeding, 
commenced  in  &.e  Court  in  which  the  judgment  is  rendered,  withhi 
one  year  ^ler  the  rendilaon  of  Hie  judgment ; 

2d.  From  a  judgment  rendered  on  an  appeal  from  an  inferior 
Cooit,  within  nine^  days  after  the  rencbtion  of  the  judgment ; 

8d.  From  an  order  granting  or  refiudng  a  new  trial ;  from  an 
order  refusing  to  change  the  place  of  trial  of  an  action  or  proceed- 
ing, after  a  motion  is  made  therefor,  in  the  oases  provided  by  law, 
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or  on  the  ground  tbat  the  Judge  is  disqusMed  from  hearing  or  try- 
ing the  Bame  ;  from  an  order  granting  or  disaolving  an  injunction, 
and  from  an  order  refusing  to  grant  or  dissolve  an  injunction ;  and 
from  any  special  order  made  after  final  judgment,  within  Mxty  days 
after  the  order  is  made  and  entered  in  the  minutes  of  the  Court. 

For  definition  of  "jndKmenl"  and  order,"  seeonle,  f  U4  ;  poil,  (  347.  StepatI, 
f  S47,  for  decisions  relating  lo  Ihe  subject  of  appeals  generall)'. 

1.  An  appeal  from  an  order  granting  a  new  trial,  lo  be  cfltclaal,  must  be  latcD 
within  the  time  allowed  by  statatc.     Brown  y.  ToUei,  7  Cal.  398. 

2.  A  party  should  appeal,  if  aggrieved,  from  an  order  granling  a  new  trial  dar- 
ing the  time  allowed  by  the  statute,  and  cannot,  after  taking  bis  chances  npun  a 
second  trial,  rely  on  the  fact  as  |fror.     Id. 

3.  Wbere  an  appeal  is  dismissed  for  want  of  a  proper  bond,  and  no  final  jndfr- 
ment  has  been  rendered,  an  appeal  can  be  taken  at  anT  lime  within  (tie  period 
alk)wed  by  law.     Hariina  v.  Gallardo,  ft  Cal.  IS5. 

4.  Afler  appealing  from  a  judgement  alone,  a  puty  mav  appeal  from  an  order 
OTerrnling  a  motion  for  a  new  tri^  in  the  same  case,  provided  the  latter  appeal  is 
taken  in  time.     Afam'ou  v.  P!oche.  8  Cal.  532. 

5.  Where  an  appeal  is  taken  in  the  same  notice,  both  from  a  Snal  jadfrmeni  and 
an  order  refusing  a  new  trial,  after  sixty  days  from  the  enlry  of  Iho  order  fur  a  new 
trial,  the  appeal,  so  far  as  the  order  is  conceniod,  will  on  motion  be  dismiascd.  Lor- 
rer  v.  Knox,  10  Cal-  4B0. 

6.  Appeals  from  an  inferior  Court  most  be  made  within  ninety  days.  Dootiiiy  r. 
Moort,  20  Cal. 

7.  The  time  within  which  an  appeal  must  be  taken,  begins  to  mn  from  the  mak- 
ing of  the  final  order  or  judgment  appealed  from,  and  not  from  the  lime  of  dock^ 
ing  the  judgment  roll.     BMk  of  Gaava  t,  Hatdikitt,  S  How.  Pr.  4TS. 

§  337.  AppetU  shall  be  made  by  fling  and  Berviiy  notice  thereof. 

The  appeal  shall  be  made  by  filing  with  the  Clerk  of  the  Court 
with  whom  the  judgment  or  order  appealed  from  is  entered,  a  notice 
stating  the  appeal  from  the  same,  or  some  specific  part  thereof,  and 
serving  a  copy  of  the  notice  upon  the  adverse  party  or  his  attorney. 

I.  Where  the  objectofa  notice  of  appeal  is  accomplished,  it  is  immaterial  whether 
the  notice  is  given  or  not.     McLtran  t.  Shartier,  5  Cal.  TO. 
3.  Where  both  parties  appear,  no  notice  whatever  is  necessary  lo  be  shonn.    Id. 

3.  Service  of  a  notice  of  appeal  upon  the  opposite  atiomer  is  always  snfiirieDt. 
Coulter  v.  S<ark,  7  Cul.  244. 

4.  An  appeal  is  made  by  filing  and  serving  the  notice  of  appeal.  Both  ie<)uisile« 
must  exist  to  complete  the  appeal.  A  foilnre  to  notify  the  adverse  party  is  &laJ. 
Whil>Lyv.Miill.9Ca.].64\. 

5.  To  constitute  an  appeal  there  ai«  three  things  necessary :  first,  filini;  the 
notice ;  second,  service  of  the  same ;  and  lliird,  tiling  the  underta'kiiig-.  AH  of  these 
steps  must  be  taken  within  the  limes  limited  by  statnia.  If  not  so  taken,  there  is 
no  appeal  perfected,  and  this  Court  has  no  Jurisdiction  of  the  case.  It/atiagt  v. 
ffai/«i-e((j?.,  lOCal.  31.  •    • 

6.  Construing  sections  three  hundred  and  forty-eight  and  three  hundred  and 
thirty-seven  of  the  Practice  Act  together,  they  provide  that  an  appeal  is  not  eftct- 
nal  for  any  purpose  unless  an  undertaking  be  filed,  or  a  ileposit  made  with  tbe 
Clerk  within  five  days  after  filing  the  notice  ;  and  failure  to  so  file  the  undertakiag, 
or  make  the  deposit,  will  be  &tal  to  the  appeal,  and  it  must  be  dismissed.  ElUd  T. 
CKapnutn,  15  Cal,  SS3;   Gordon  v.  Wantey,  19  Cal.  61,  affirming  tlio  last  case. 

7.  Where  a  notice  of  appeal  to  the  Supreme  Court  and  undertaking  were  filed  ia 
the  Clei^'i  oBlce  on  the  sixteenth  day  ol^  December,  and  on  the  next  da;  a  copy  of 
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thcnitice  was  nerved  on  ihe  respondcDl,  who,  withiDfiredaygtJUrlllmgiheaDder- 
ttkmg,  eiceptpd  to  the  siifficiencj  of  the  sorelies  lo  ihe  undertaking :  Hild,  that 
the  resnondenl  Kua  not  injared  bv  ttie  bilnre  of  the  appellant  to  «crve  a  ropy  of 
lb«  nolice  of  appeal  on  the  daj  the  undertaking  was  Sled.  Mokduaine  Hill  Com- 
panjT.  Woodbury,  10  Cal.  185. 

B.  The  filing  or  a  notiro  of  appeal  mnat  precede  the  flling  of  the  nndertaking  on 
appeal.  Until  an,appea!  \a  taken,  there  is  nothing  to  give  eflecttn  the  aadertaklilg. 
Buk/alder  t.  Di/fn,  ID  Cal.  481  ;  affirmed  in  Dooling  r.  Moon,  19  Ca).  81. 

9.  Unle99  it  affirmatively  appear  in  the  record  that  ■  copj  of  the  notice  of  appetl 
hai  been  sen'ed  npon  the  adverse  partv,  or  hii  attorney,  the  Supreme  Court  cannot 
tike  jarisdiction  of  the  case.    Bildreih  t.  Gwindoa,  lU  Cal.  490. 

§  338.  The  appellant  tkall  tinthin  twenty  day»  prepare  gtatemmt, 
tubjeei  to  amendment  and  tetiUment. 

When  the  party  who  has  the  right  to  appeal  wishes  a  Btatement 
of  die  case  to  be  annexed  to  the  record  of  the  judgment  or  order, 
he  ahall,  within  twenty  days  after  the  entry  of  such  judgment  or 
order,  prepare  such  statement,  which  shall  contain  the  grounds  upon 
which  he  intends  to  rely  on  the  appeal,  and  eo  much  of  the  evidence 
as  may  be  necessary  to  explain  the  grounds,  and  no  more,  and  shall 
serve  a  copy  thereof  upon  the  adverse  party.  The  respondent 
may,  within  five  days  thereafter,  prepare  amendments  to  the  state- 
ment, and  serve  a  copy  on  the  appellant.  K  such  amcndmenta  are 
admitted,  the  statement  shall  be  corrected  accordingly ;  and  if  not 
admitted,  die  statement  and  uueudmente  shall  be  presented  to  the 
Judge  who  tried  or  heard  the  case,  upon  notice  of  two  days  to  die 
respondent,  and  a  true  statement  shall  thereupon  be  settled  by  such 
Judge. 

See  Appendix,  "Act  concerning  Court 
a  Jadge  may  sign  and  aettle  statement)  fc 

I.  The  practice  regulating  the  preparuiiot 

dred  and  i 

3.  There  is  no  diitt 
p«Rd  between  a  case  : 

3.  The  Supreme  C 
lUMement  on  appeal. 

4.  Where  there  is  i 
Conrl  will  only  ex  an 


tCo., 


0  the  time  within  which 


3  the  manner  in  which  a  statemeat  is  to  be  pre- 

case  in  equity.  BarreU  t.  Ttwkibun/,  15  Cal.  3M. 

t  notice  erron  assigned,  unless  there  is  a  proper 

.lioitberp,  11  Cal.  38. 
properly  authenticated  itatement  on  appeal,  Che  Supreme 
..,..,      ..__,.     American  r-^"     ^  "  " 


;  ^GiUi 


Baiaaldi,  1 


Id.  391. 


5.  Form  and  requisites  of  a  statement. — laatmrnenta  are  Bometlme* 
■dmisaible  for  one  purpose  and  inadmissible  for  another;  and  when  objected  to, 
the  gmnoda  of  the  objection  should  be  stated;  and  in  preparing  the  record  tor 
appeal,  to  much  of  the  evidence  abould  he  incorporated  as  may  be  necessary  to 
indicate  the  pertinency  and  materiality  of  the  objections  taken,  otherwise  thej  can- 
not b«  regarded.    Ptitotl  v.  Piper  tl  al.,  9  Cal.  55!. 

6.  Transcripts,  on  appeal  to  this  Court,  should  not  contain  irrelevant  or  nnnec- 
mmrj  matter.  Instead  of  copying  into  a  statement,  for  a  new  trial  or  on  an  appeal, 
deads  and  transcripts  of  records,  when  no  point  is  made  on  the  construction  of  the 
language,  a  brief  statement  of  the  instnunent  answen  every  purpose,  and  is  all 
tbU  the  Practice  Act  requires.    Kaotoia  t.  Iitdia,  13  CaL  313. 
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T.  Before  rcvrrsing  the  jodgmenl  of  (ha  Court  below,  on  the  ^ironnd  thu  ■  to- 
tain  |)a|)cr  was  admitted  in  evidenre,  which  waa  irrelevant  to  the  issue  joined,  llua 
Court  will  rccguiro  the  iirolevancj  eleari}'  to  appear.  Some  tacts  should  be  adduced 
ihowing  that  the  admission  of  the  paper  had  an  undue  ioilueDn!  upon  llie  lerdict 
of  the  inrj.    McGarrity  y,  Byingtm,  12  Cal,  <26. 

ft.  When  a  notice  of  motion  to  dismiss  acompiunton  specified  gronnds  isgiren, 
to  ohlnin  B  review  of  the  order  made  on  the  motion,  the  record  mast  diKlow  the 
papers  read,  or  the  evidence  oSered  in  their  support,  /'retkim  ^  ODodici*  v.  Glaur, 
10  Cal.  337. 

9.  A  stipuhttion  inserted  in  the  traiucript  and  not  embodied  in  b  sUtemenl  or 
bill  of  exceptions,  forms  no  part  of  the  racoid  which  thia  Coon  can  notice.  AUw 
T.  Matm,  II  Cat.  3U. 

10.  A  reference,  in  b  statement  on  appeal,  to  the  evidence  as  taken  by  the  Clerk 
with  the  consent  of  parties,  is  snifieienl — the  evidence  being  in  the  tiaucii(iC 
The  siBlemeni  need  not  contain  the  evidence.    Dant  v.  itusA,  14  Cal.  8L. 

11.  Where  the  affidavits  used  in  support  of  a  motion  for  ■  new  trial  are  not  M 
forth  in  the  record  on  appeal,  the  party  moving  is  depKved  of  all  ground  of  em? 
baaed  on  the  afiidavils ;  but  the  omissioD  does  not  aft^t  his  right  to  raise  tlie  <|iiei- 
tiou  OS  to  errors  apparent  upon  the  face  of  the  record.  Branyrr  i'  Uriaid  v.  Vhrt- 
^irr,  9  Cal.  353. 

1-^.  AHidavits  in  support  of  a  motiim  in  the  Conrt  beluw  will  not  be  considered 
by  the  Supreme  Court  unless  they  are  incorporated  in  the  slaiemont  or  bill  of 
exceplioDS.     The  Feopit  v.  HomhAl,  10  Cal.  83. 

13.  Where  tlie  minutes  of  the  Court  entered  of  record  siiow  that  pkiniiffoBend 
in  evidence  (he  pBlcnt,  and  certain  mesne  conveyancea  to  himself,  but  Ihej  do  not 
appear  in  the  slatement  for  new  trial,  and  the  papers  arc  not  set  out  in  tbe  recont, 
and  the  Conn  cbargci  as  above,  this  Court  will  not  hold  that  (he  chnree  wss  an 
abslraction.  or  thai  it  mistook  the  facts,  when  the  motion  for  new  trial  &ils  to  s« 
fbrtli  the  grounds  relied  on,  and  the  statemeut  doea  not  show  that  the  lesliioDnj 
therein  wan  all  the  testimony  oBered.    McGarv^  i.  LiirU,  15  Cal.  27. 

14.  Where  (he  transcript  consists  of  (he  picaitings,  several  afGdavi(s,  and  mem- 
oranda  of  exceptions  t^cu  in  the  progress  of  a  ctinse,  and  signed  by  the  Jwl^, 
stating  that  certain  motions  were  made  on  thc^ne  side  upon  sSidBvits,  and  re^tiled 
on  the  other,  together  with  (he  rulings  of  the  Conrt  and  the  eiceptiunt  of  conniel, 
but  containing  nothing  which  ideuliRes  the  affidavits  in  the  transcript  as  thorn 
upon  which  the  motions  were  made,  or  which  enables  this  Court  to  determine  the 
correctuesB  of  the  rulings  below :  ijtld,  that  the  orders  cannot  b«  brought  np  for 
review  on  appeal  from  a  final  judgment  in  this  way.     Slone  r.  Stone,  17  Cal.  613. 

15.  A  regular  statement  must,  in  such  case,  be  prepared  according  to  tbe  statuK, 
embracins;  so  much  of  the  aflldavits  or  evidence,  upon  which  the  rulings  were  bsd, 
Bs  to  explain  and  point  the  exceptions  taken  ;  and  the  memoranda  of  ciceptioDS 
signed  by  the  Judge  in  the  progress  of  the  cause  serve  only  to  secure  accnracj  in 

re  documents  and  deposition*  are  read  or  itiferrcd  to  on  (he  argument 
for  a  new  trial  in  tlie  Court  below,  and  are  arc  Dot  embodied  in  the 
n  for  the  Judge  to  odd,  upon  rendering  his  decision, 
IS  lead  or  referred  to.  This  certificate  will  be  sufliciei 
identification  of  the  documents  and  depositions  used ;  and  a  copy  of  them,  together 
with  the  statement  and  judgment  roll,  will  conslitnte  the  ouly  record  necessary  in 
the  Supreme  Court.     Liimcki  v.  Edmondtm,  IB  Cal.  203. 

17.  The  Supreme  Court  cannot  receive  evidence  otherwise  (ban  through  the 
atatement  or  the  record.     VuAer  v.  WebUer,  13  Cal.  &S. 

1 8.  A  statement  on  appeal  not  agreed  to  by  the  parlies  or  their  cooDsel,  or  Kt- 
tied  by  the  Judge  who  tried  the  cause,  forms  no  part  of  the  record.  Uchttn  v. 
Waiu.  20  Cal. 

19.  It  is  not  necessary  to  emlxMly  matter  of  record  in  a  bill  of  exceptioiu.  Jttm- 
mm  V.  SepalUda,  5  Cal.  149. 

20.  It  follows  (hat  the  finding  need  not  be  embodied  u 
exceptions.     Reynoldi  y.  Bamt,  8  Cal.  617. 

21.  Certificate  of  the  Judge.     Bee  4  341. 


APPEALS  IN  CIVIL  ACTIONS. 


Court  ran  onlj  took  (o  the  judgment  roll.     WiUan  v.  Middlelan,  2  Cal.  54. 

S3.  If  the  reeoni  doea  not  explicitly  state  ihe  particular  ground  of  [rrantinE  » 
nonsuit,  yet  if  it  be  a  necessary  inference  from  what  is  disclosed,  it  is  sufficient  for 
the  action  of  this  Court,  and  will  be  reversed  if  erroneoDS.  Morgan  t.  Tkrijl,  2 
Cal.  563. 

24.  To  disturb  a  judgment  of  a  Court  of  original  jurisdiction,  it  ta  not  sufficient 
that  error  mav  have  inttrvencd  ;  but,  it  must  be  affirmatively  shown  by  the  record. 
Whitt  T.  Wtatiairlh,  3  Cal.  426. 

25.  The  naked  direction  of  a  Court,  nnaeeompanied  with  any  etalement  of  facts, 
e«nnot  support  allegations  of  error,  they  may  be  in  reference  10  the  facts  merely 
KbatracI,  or  inapt  to  mislead  the  jury.     [d. 

26.  The  notices  and  affidavits  Hied  on  an  appllcf-  " 


embodied  iti  a  bill  of  exceptious  or  statement:  litld,  that  the  judgment  must  be 
affirmed,  upon  tho  presumption  that  the  Court  below  decided  properly  upon  all  the 
evidence  before  it.     Gala  v.  BHctingham,  A  Cal.  286. 


ST.  The  fact  of  the  appellants  having  objected,  in  the  Court  beloi 
'  n  of  a  school  If 

[  recorded  in  the  projfc  off 
presuming  that  such  wa.i  Ihc    ..  ., 
dcnec  of  the  foci.     Nimi  v.  Johaaon, 


duction  of  evidence  of  lacalioii  of  a  school  laud  warrant,  on  the  ground  that  it 
not  recorded  in  the  projw  office,  is  not  sufficient  to  justify  the  ap)   "       " 
se,  when  the  statement  on  appeal  i 
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.      .  a  Etatcmenl  on  appeal,  this  Court  will 

preaome  that  the  Court  below  had  good  reuton  for  granting  a  new  trial.     JJickM- 
»n  V.  Van  Horn,  9  Cal.  207. 

S9.  The  naked  directions  of  a  Court  to  the  jury,  unaccompanied  with  a  state- 
ment of  facta,  will  not  aatisfy  this  Court  of  substantial  error,  although  aome  of 
the  directions  mev  not  be  in  consonance  with  the  rules  of  law.  Ndsoa  v.  Zcin- 
non,  10  Cal.  119.' 

30.  ErrotB  assigned  upon  instructions  given  by  the  Conn  bcJow  will  not  be  con- 
sideicd  by  this  Conn,  dqIcsh  there  is  an  authenticated  statement  of  the  evidence  to 
show  the  pertinency  or  relevancy  of  eucli  iustruciions,  Ndton  v.  Mitchell,  10 
Cal.  93. 

31.  Where  there  ia  no  slalemenlfln  appeal,  the  Supreme  Court  is  confined  in  its 
examination  of  Ihe  case  to  the  iudgmenl  roll ;  and  when  that  is  regular,  the  judg- 
■nent  liclow  will  be  affirmed.     A'anA'v.  Orik,  10  Cal.  192. 

3S.  Where  there  arc  no  asaignmenta  of  error  by  the  appellant,  the  judgment  of 
the  Court  lielow  will  be  affirmed.     Peoptt  v.  Gotbmg,  10  Cal.  312. 

33.  The  Supreme  Court  will  not  notice  errora  aasigued  unless  there  is  a  proper 
■tatenicrit  on  appeal.    Seaman  v.  Rdibtrg,  1 1  Cal.  38. 

34.  Where  there  is  no  assignment  of  errors,  or  statement  of  the  points  and 
aathoriliea  on  which  the  appellant  relies,  the  appeal  will  be  dismiseod.  People  t. 
Comedo.  II  Cal.  70;  Id.  139. 

35.  Inalruetions  to  the  jury,  which  arc  not  embodied  in  Ihe  statement  on  appeal 
or  bill  of  exceptions,  and  are  neither  certified  to  by  the  Judge  trying  the  cause  or 
•igned  liy  him,  cannot  be  the  subject  of  eonsidcralion  bv  the  Court.  Paiqt  v. 
ONeal.  13  Cal.  483. 

36.  Where  there  is  no  properly  anthoriied  statement  on  appeal :  Btld^  that  the 
special  verdict  of  the  jury  is  conclusive  of  the  focls  found.  Sewberg  v.  Henaon,  12 
Cal.  SSO. 

37.  Whet«  theif  is  no  bill  of  exceptions  and  no  statement,  the  rulings  of  Ihe 
Court  upon  questionB  of  law  during  the  trial  mnnoi  he  sought  from  tlie  testimony 
as  taken  down  by  the  Clerk,  neither  under  the  Act  of  I860  nor  1851.  Cost™  v. 
ulrmish',  14  Cal.  38. 

38.  And  a  cenitioate  of  a  Judge  who  tried  the  cause,  made  eight  years  after  tho 
trial,  that  he  believed  the  excepliona  taken  were  correctly  noted  in  the  Clerk's  min. 
ate*  of  the  testimony,  cannot  supply  Ihe  place  of  a  trial  of  exceptions.     Id. 

39.  Where  the  instruction  may  be  correct  under  any  atatc  of  facta,  then  iho 
Sapreme  Court  presumes  in  favor  of  the  judgment  below,  and  will  not  revene  it 
irheu  there  ia  no  slalement  of  facts  or  bill  of  exceptions — because  the  appellsnl 
must  show  affirmative  error.  PropltT.  Ltviton,  16  Cal.  98. 

40.  An  order  by  the  Court  below,  granting  a  new  trial,  will  not  b«  dialarbcd 
where  the  atBlement  on  api)eal  consists  of  a  mere  outline  of  the  evidence,  without 
any  rulings  and  instructions  of  the  Court — the  statement  not  purporting  to  give  all 
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II.  Time  within  which  statement  moat  be  prepared.— Sute- 

menu  and  exceptioni  shoald  be  speedily  Beltled.     Hatchintrm  v.  Boari,  13  Cti.  50. 
IS,  Where  a  Blalement,  to  be  U9C<I  on  appeal,  is  not  filed  wittiin  twenty  ctays  after 

judgmeal,  it  raanat  be  regarded,  and  the  eaae  will  be  determined  on  the  judKineiil 

roll  alone.     Macomber  v.  Chamberlain.  S  Cal.  332 ;   Tafferly  r.  Broundit.  II  Id. 

132  ;  Hrehn  v.  Sirotbun),  12  Id.  412  ;  Mclnlfn  v.  WiUit,  Jaiiuarj  T.  1862. 
43.  Moving  for  a  new  trial  does  not  of  it*elf  operate  to  extend  the  lime  for  filinr 
- "- '---■-"' -ndwheiT-  ■-' '— 


n  appeal  from  the  judgment.    And  where  a  judgment 

July  27th.  1859,  and  motion  for  r '-• .-.  r^-..^- ^^^   .- 

on  appeal  served  November  lOlh,  ioa»,  nu  uui  i 
Cal.  313. 

44.  OrOimds  of  appeal.— By  an  asaignn 
in  this  Court,  is  meant  »  epecification  of  tbe  erro 
lely  with  such  fuUtiess  lu  to  give  aid  to  the  Cour 
icnpt.     SfuiVri  V.  foonnan,  lOCal.  298.  ■ 

45.  Error  will  not  be  presumed,  but  maat  be  affirmative^  shown,  and  all  intend- 
ments are  ia  favor  of  the  regnlarii;  of  tbe  Court  below.  Ford  t.  Holtim,  &  Cal. 
313. 

46.  The  Supreme  Court  will  not  look  throngh  a  Tolumiuoiu  record  for  errors  of 
tbe  Conrt  betow,  where  none  are  assigned  by  connsel,  and  where  there  is  no  absmet 
of  facts  on  file.    AfoUlumru  HiU  Compana  v.  Woodburi/,  10  Cal.  1ST. 

47.  Where  there  is.no  assignment  of  errors,  the  appeal  will  be  i 
Sayrei.  Smith,  11  Cal.  129. 

49.  Where  no  grounds  or  rei 
trial,  and  no  exceptions  taken  to 
Holeertlaty.  Bugby,  13  Cal.  43. 

43,  Where  the  eiror  of  a  decree  is  apparent  by  reference  to  the  bill  and  decree, 
the  party  aggrieved  may  assign  the  error,  though  no  demurrer  be  interposed. 
Gngon  v.  Ford,  14  Cal.  138. 

50.  riie  statement  on  appeal  failing  to  satisfy  the  grounds  of  appeal,  forms  no 
part  of  the  record  into  which  the  Supreme  Court  will  look,  and  the  ease  stands  on 
the  judgment  roll,  upon  the  authority  of  Barrttt  v.  TewkAmy.  Rtynoldi  v.  Lam- 
rence,  15  Cal.  353. 

51.  Where  a  statement  does  no 
appeal,  it  will  be  regarded  as  a  mere 
Banrt  v.  TeunMurv,  15  Cat.  354. 

52.  There  is  no  distinction  as  to  Che  manner  in  which  a 


pared  between  a  case  at  law  and  a  case  in  equity.  The  grounds  of  appeal  must  in 
both  cases  be  stated ;  and  in  both  cases  mucli,  if  not  the  greater  portion  of  the  evi- 
dence, will  be  immaterial  fbr  tbe  determination  of  these  gronnds  in  tbe  Supiuna 
Court.    Id. 

53.  The  statement  containing  no  specification  of  (he  grounds  of  appeal,  and  tbe 
appellant  not  availing  himaelf  of  the  privilege  accorded  in  Barrtn  v.  Ttwktimrj, 
(wife)  of  annexit^  (o  his  statement  those  grounds  nunc  pro  tune,  this  Conn  will  not 
look  into  the  testimony  to  ascertain  errors.  The  case  must  stand  on  tbe  judgment 
roll.     IMibini  V.  DoUarhide,  15  Cal.  374. 

54.  Form  of  aSSJ^nini;  errors. — May  be  stated  as  follows :  that  tbt 
respondents  aiB  not  parties  in  interest  and  entitled  to  bring  the  suit,  having  pre- 
viously divested  themselves  of  their  right  of  property  in  question  ;  that  the  suit  is 
barreclby  a  former  adjudication  between  the  same  parties  upon  the  same  subject 
matter ;  .that  the  property  in  question  was  the  separate  property  of  the  wife ;  that 
the  cause  of  action  is  barred  by  the  Statute  of  Limitations.  Barrttt  v.  Ttwktbur/, 
15  Cal.  359. 


judgment  will  bi 
3  Cal.  86. 
56.  An  objection  to  tbe  complaint  that  defb*t*  only  plaintiff's  pteseiu  tight  » 


§338]  APPEALS  m  CIVIL  ACTIONS.  373 

recoTcr  must  be  made  in  the  Conn  of  origioal  jurisdiction  doriog  t}ie  tenn  at  which 
the  judgment  is  Teadered.  Bat  when  the  defwta  arc  of  such  a  serioas  charai^r  as 
to  abow  thai  plaintiS'  could  not  at  an<r  lime  obtain  anr  jndgmcat  apon  the  cause  of 
action  alleeed,  (hen  the  objection  maj  be  made  for  the  first  time  in  the  Appellate 
Conrt.    HeawA  v.  Porter,  10  Cai.  SS5. 

57.  Where  a  bill  in  equity  shows  on  its  fare  that  plaiDltff  is  not  entitled  to  relief, 
the  defect  mav  be  (aken  advantage  of  in  the  Appellate  Coan,  even  thongh  no 
deranrrtr  be  filed.      While  v.  Pratt,  13  Cal.  521. 

58.  Where  objections  to  evidence,  though  not  made  in  the  Court  below,  could 
not  be  Quder  any  circamstaDcci  there  obviated,  snch  objection  may  he  ufccn  for  the 
flnl  lime  in  the  Supreme  Court;  as,  for  example,  objections  to  the  anbslantiat 
cause  of  action,  not  lo  its  technical  form  of  statement,  and  to  the  jurisdiction  of 
the  Court  below,  may  be  presented  to  the  Supreme  Court  for  the  first  time,  or  may 
be  considered  by  the  Court,  whether  its  attention  be  direcieil  to  them  or  not.  Jfotf 
T.  Smiih,  16  Cat.  133, 

99.  An  appeal  from  an  order  refusing  a  new  trial  brings  up  the  whole  record, 
mnd  on  inch  appeal  enxir  may  be  aligned  on  the  judgment  roll,  even  (hough  there 
be  no  appeal  from  the  final  judgment.     Hantcom  v.  Tower,  17  Cal.  £IS. 

60.  Objections  lo  the  introduction  of  evidence  confined  in  the  Appellate  Conrt 
to  the  gmunds  taken  below.  Natoma  Waltr^  Mining  Co.  v.  ClaHcin,HC»,\.bM; 
Baker  v.  Jutfk,  16  Id.  1 73. 

6 1 .  BrroTS  relied  on,  miut  be  raised  in  the  Coart  below.— Errors 
cmnnot  be  relied  on  in  an  Appellate  Court  which  are  not  taken  advantage  of  and 
raised  in  the  Court  below,    ifor^n  t.  Uagg,  9  Cal.  409. 

63.  The  Supreme  Court  will  consider  only  errors  of  Uw,  to  which  enccptioni 

have  been  recntarly  taken.  McCartniy  y .  Fiti  Hemy,  16  Cal.  1B4;  Collier  v.  Cor- 
leU,  19  Id.  IBS. 

63.  Deoislons  lUaatratinjE  the  foregoing  rolee.— An  objection  to 
the  misjoinder  of  the  defendant.     Sindt  r.  Pfeiffer,  10  Cal.  £58. 

64.  That  certain  parties  could  not  iniervene.  McKaity  v.  Ghdain,  Ilugg  ^  Co., 
10  Cal.  S27. 

69.  That  a  supplemental  complaint  shoald  hare  been  filed.  Vatt  Marat  v.  John- 
ton,  19  Cal.  308. 

66.  Objection  to  the  form  of  a  complaint  or  answer.  Sutter  v.  Cox,  6  Cal.  419  ; 
Duff  V.  Fiiher,  19  Id.  375. 

67.  That  one  of  two  counts  in  a  complaint  in  an  equitable  action  should  not  be 
tried  by  a  jury.     Balcerv.Jateph,  16  CmI.  173. 

68.  An  objection  to  an  order  averruling  a  motion  to  set  aside  the  judgment  and 
qnash  the  execution  not  excepted  to.     Smith  v.  Cartii,  1  Cal.  564. 

69.  An  objection  to  the  form  of  a  verdict.     Dauglati  v.  Kraft,  9  Cal.  584. 

70.  An  objection  to  evidence.  Palter  v.  Canei/,  8  Cal.  574. 

71.  An  objection  that  an  account  presented  to  the  Supervisors  of  a  conntr  was 
not  "authenticated,"  as  required  by  the  statute  (Acts  1897,  167>  Randall  v. 
Yvba  CouHl^,  14  Cal.  319. 

72.  Grounds  for  a  nonsuit  which  were  not  taken  in  the  Court  below.  Baker  v. 
Joorpli,  16  Cal.  I'3. 

73.  An  objection  (liat  the  finding  is  qualified  by  the  words  "as  to  plaintiff, 
Farke,"  and  that  the  facts  showing  this  relation  to  him  onghl  to  have  been  found, 
•bontd  have  been  taken  below.     Parke  y.  Hiadi.  14  Cal.  415. 

74.  The  question  of  the  Sjatnle  of  Limitations  cannot  be  raised  on  appeal, 
sinless  presented  in  some  form  on  the  trial  below,  even  though  it  be  pleaded. 
UeDomdd  f-  Blackburn  v.  Star  Riser  i-  Avbam  Water  ^  Minirtg  Co.,  13  Cal.  220. 

75.  That  interest  was  improperly  allowed.     Whdmy  v.  Clark,  17  Cal.  407. 

76.  A  mistake  in  the  taxation  of  costs.     Gun  *•  Franklin,  i  Cal.  416. 

77.  That  a  slipolation  filed  In  the  Court  below  was  disregarded.  Clark  v.  For- 
Atg,  3  Cal.  !B0. 

78.  Error  in  a  decree  which  could  have  been  corrected  in  the  Court  below. 
Fhfiany.  Rait,  15  Cal.  90. 

79.  Objections  to  the  verification  of  acomplaini  that  it  was  not  authenticated  by 
tfae  seal  of  the  Notary  ;  that  there  was  no  venue  to  the  sfRdavit ;  that  there  was  tio 
«niIeDce  that  the  officer  wu  •  Notary  Public,  etc.,  sboiild  b«  taken  in  the  Court  . 


liflll 


APPBAia  IN  CIVIL  AcnoKS.  [§§339,340 

n  Ihis  Conn.     KiAland  T.  Sedgtivi, 

80.  When  no  atatement  is  required  on  appeal.— Ii  is  onlrvhen 
ftn  ap|)eBl&ble  order  is  mHiio  upon  affidarits,  and  an  appeal  is  taken  dtrectlj  from 
gucli  order,  (hat  a  statement  is  not  required,  Bui  even  (hen  there  masl  be  some 
cerlifipBte  of  the  Jndge  or  Clerk  epecifjing  the  oflidaTits  used.  Stimt  v.  Siom,  II 
Cal.  513. 

81.  Oh  appeal  from  an  order  graniing  or  refnaing  a  new  trial,  there  U  no  neora-   , 
siCy  for  preparing  a,  statement  on  appeal — the  itatemeDt  on  motion  for  new  Iriil 
being  sufficient.     Loada  r.  Edmmdton,  IB  Cal.  203. 

82.  Ameadment  of  StateineDt.--A  refusal  to  allow  an  amendmenl  a 
presumed  to  be  right,  unle«B  the  character  of  the  proposed  amendment  U  sbownia 
the  record.    Jessap  v.  Ai'njr,  4  Cal.  334. 

B3.  While  the  term  lasts,  tiie  Conrt  has  power  to  amend  the  record.  After  the 
term  has  passed,  the  record  cannot  be  amended,  unless  there  is  something  in  tin 
record  to  amend  by.  The  settled  statement  until  ccrtiScd  is  not  record.  Branga 
^  Driard  v.  Chevalier,  9  Cal.  351. 

84.  Where  there  are  amendments  to  a  proposed  statement  on  appeal,  the  dtaA 
proposed  and  the  amendments  allowed  should  be  incor|>orated  into  one  document, 
as  in  Ilieir  Ecparale  Ibrm  ihey  cannot  be  regarded  as  any  part  of  the  record.  Pa^ 
T.  Edimrda,  9  Cal.  286 ;  Shllman  v.  Riley,  10  Id.  300. 

85.  Where  amendments  are  made  lo  a  slalemcut  on  appeal,  a  fair  copj  of  the 
statement  so  ameniliui  should  be  made.  Otherwise,  the  Supreme  Court  will  not 
look  into  it.     Afarlow  v.  Marth,  9  Cal.  259. 

86.  The  Court  refused  to  remand  the  cause  for  the  purpose  of  amending  the 
bill;  but  the  Court  declined  to  decide  that  a  new  bill  with  proper  amendments 
could  not  be  filed.    Mul/ord  t.  CoAn,  18  Cal.  42. 

§  339.  Omission  to  make  statement  or  amendmeni  according  t» 
precedii^  section  shall  be  a  waiver  thereof. 

[1855.]  If  the  party  shall  omit  to  make  a  statement  nithin  the 
time  above  limited,  he  shall  be  deemed  to  have  waived  hia  ri^t 
thereto ;  and  when  a  statement  is  made,  and  the  parties  shall  omit, 
within  the  several  times  above  limited,  the  one  party  to  propose 
amendments,  the  other  to  notify  an  appearance  before  the  Judge, 
they  shall  respectively  be  deemed,  the  former  to  have  agreed  to  the 
statement  as  proposed,  and  the  latter  to  have  agreed  to  the  ameod- 
meuts  as  propoeed,  and  no  settlement  of  the  Btatement  or  certificate 
thereto  by  the  Judge  shall  be  required. 

§  340.  I^me  for  preparing  gtatement  or  amendment  wwy  if 
enlarged. 

The  several  periods  of  time  above  limited  may  be  enlarged,  upon 
good  cause  shown,  by  the  Judge  before  whom  the  cause  was  tried. 

1 .  If  the  appellant  allow  the  twenty  days  to  expire  after  taking  the  appeal  witb- 
ont  framing  a  case,  he  waives  his  nght  to  have  a  case  stated  ;  and  a  gubse<{iienl 
outer  of  the  Court,  made  without  notice  to  the  respondent,  allowing  further  an* 
to  make  op  the  statement,  is  u  nullity.    Lefeh  t.  Aldea,  2  Cal.  95. 

i.  The  Court  maj  extend  the  time  for  Kling  a  statement  on  appeal ;  but  mOT- 
ing  for  a  new  trial  will  not  extend  the  time.    Ma/umei/  v.  Coperton,  IS  Cal.  313. 
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§341.  AutheiUication  of  ilatemeni. 

The  statement,  when  settled  by  the  Judge,  shall  be  signed  hj 
him,  with  his  certificate  that  the  same  has  been  allowed  and  is  cor- 
rect ;  when  the  statement  is  agreed  upon  hj  the  parties,  &ej  or 
their  attorneys  shall  sign  the  same  with  their  certificate  tliat  it  has 
been  agreed  upon  by  them,  and  is  correct.  In  either  case,  when 
settled  or  agreed  upon,  it  shall  be  filed  with  the  Clerk. 

See  t  I9S- 

1.  Certifionte  of  the  Judge  or  attorneys.— The  Btatcmem  of  racn 

■honid  be  stgimd,  in  all  cases,  hv  the  Judges,  except  vhen  agreed  U>  bj  the  pirtie* 
or  their  atloniejs.     I/iirtey  v.  Young,  4  Cal.  251. 

2.  An  appeal  ean  be  heard  upon  a  bill  of  exceptions  t^en  at  the  trial,  if  signed 
by  the  Judge.     Joliiaan  v.  Stjmlbeda,  5  Cal.  149. 

3.  A  Judge  can  rciukc  his  certificate  to  a  settled  statement  on  appeal,  during 
the  term  at  which  the  judgtnent  was  rendered  ;  hot  after  the  term  has  expired  it 
cuinot  be  done,     Branger  j-  Driard  v.  Cheoalier,  9  Cal.  351 , 

4.  A  statement  on  appeal  is  sulficient,  when  the  Jadge  certiliea  that  it  is  sab- 
stsnliatlj  correct.  It  is  not  uecessarj  that  the  testitnonv  should  be  stated  in  the 
precise  words  of  each  witness.    Battertby  t.  ^AAort,  9  Cal.  565. 

5.  Il  is  no  objection  that  Ihe  Btateroenl  does  not  affirmatiTel^  show  that  the  set- 
tlement was  upoD  proper  notice,  or  in  the  presence  of  both  patties.  In  the  absence 
of  evidence  to  the  coottarf,  the  presomption  of  law  is  in  tavor  of  the  rcgaloritj  of 
all  official  acts.    lb. 

6.  Nor  do  affidavits  used  on  motion  to  open  the  Judgment  form  any  part  of  tb« 
record,  where  there  ia  no  certificate  of  the  Judge  or  Clerk,  or  an  admission  of 
counsel  that  they  were  used  for  that  purpose.    Rtlier  v.  Matmi,  II  Cal.  214. 

7.  A  statement  which  was  filed  in  the  Court  below,  on  motion  for  a  new  trial, 
and  is  neither  agreed  to  bj  counsel  nor  settled  bj  the  Judge  trying  the  case,  has 
not  sufficient  authentication  to  constitute  any  portion  of  the  record  which  this 
Court  can  notice.    Thylt  v,  Stawall,  \2  Cal.  425. 

8.  And  a  certificate  of  the  Judge  who  tried  the  cause,  made  eight  years  after 
the  trial,  that  be  believed  the  eitceptious  taken  were  correctly  noted  in  the  Clerk's 
minaleB  of  the  leatimony,  cannot  supply  the  place  of  a  bill  of  exceptions.  Caitro 
T.  Armali,  14  Cal.  38. 

9.  A  statement  on  appeal,  certified  by  the  Judge  to  be  correct,  according  to  his 
recollection,  is  not  sufficient.      Vau  Pull  T.  LiOia;  14  Cal.  194. 

to.  Where  documents  and  depositions  are  read  or  re(en«d  to,  on  the  arguments 
of  a  motion  for  a  new  trial  in  the  Court  below,  and  are  not  embodied  in  the  state- 
ment, it  will  be  sufficient  for  the  Judge  to  add,  upon  rendering  hid  decision,  a  cer- 
tificate of  the  matters  thus  read  or  inferred  to.  This  certificate  will  be  sufficient 
identification  of  the  documents  and  depoaidons  used;  and  a  copyof  them,  together 


with  the  statement  and  judgment  roll,  will  constitute  the  only  record  necessary  in 
the  Supreme  Court.    Lmtcb  v.  Edmoadfm,  18  Cal,  393. 

§  342.  Statement  ihall  be  annexed  to  judgment  roll  or  order 
appealed  from. 

The  Clerk  shall  annex  the  statement,  if  die  appeal  be  from  a 
final  judgment,  to  the  judgment  roll ;  if  the  appeal  be  &om  an 
order,  to  such  order,  or  to  a  copy  thereof. 

§  S43.  Appeal  from  an  order  made  upon  affidavit. 

[1854.J  The  provisions  of  the  last  five  preceding  sections  shall 
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\H<^y  •■  t  *^^*^ot  ftpplj  to  appeals  taken  from  an  order  made  upon  affidavit  filed ; 
J  1.  ■?■  Cel  -Oi.  but  Buch  affidavits  ehall  be  annexed  to  tie  order  in  the  place  of  the 
fcii(MiB>  i^^^Btatement  mentioned  in  those  sections. 

§  344.  On  appeal  from  a  Judgment  the  Court  may  reriw 
iiUermediaU  order. 

Upon  an  appeal  from  a  judgment,  the  Court  may  review  any 
intermediate  order  involvmg  the  merits,  and  necessarily  affecting 
the  judgment. 

B«e  notes  to  f  333. 

§  345.  Remedial  powert  of  the  Appellate  Court. 
Upon  an  appeal  from  a  judgment  or  order,  the  Appellate  Goott 
may  reverse,  affinn  or  modify  the  judgment  or  order  appealed  from, 
in  the  respect  mentioned  in  the  notice  of  appeal,  and  as  to  any  «■ 
all  of  the  parties  ;  and  may  set  aside  or  conGrm,  or  modify  any  (sr 
all  of  the  proceedings  subsequent  to  or  dependent  upon  such  judg- 
ment or  order,  and  may,  if  necessajy  or  proper,  order  a  new  tiiaL 
When  the  judgment  or  order  is  reversed  or  modified,  the  Appellate 
Court  may  make  complete  restitution  of  all  property  and  rights  lost 
by  the  erroneous  judgment  or  order ;  and  when  it  appearB  to  the 
Appellate  Court  that  the  appeal  was  made  for  delay,  it  may  add  to 
the  costs  such  damages  as  may  be  just. 

6ec  N,  Y.  CoJe,  }  3-^0. 

I.  Judgments  directed  in  the  aourt  below.— The  Coart  betov 

CCnnotrcfuBC  10  give  effect  to  the  jadgtnent  of  ibis  Court ;  &ad>  Judgment  entered 
bj  the  Clerk,  in  aueh  ense,  is  just  as  binding  as  if  ooteied  in  the  Supreme  Cotnt 
itaelf.    McMiUanv.  Riduxnii,  12  Cat.  467. 

3.  It  is  not  the  practice  of  this  Court  to  direct  the  entrr  of  a  jadgmcot  in  Ihe 
Court  below,  in  actions  at  lav,  except  where  tlie  facts  luve  been  funnd  bj  thi 
Judge  who  tried  the  cause,  or  bj  Ihe  special  verdicc  of  a  jnry,  or  where,  fnia 
the  character  of  ati  action  or  pleaditizs,  one  of  the  party  is  entitled  to  judgmeal 
without  proof.    Bagity  r.  Eaton,  10  (Sil.  126. 

3.  The  Court  betoir  allowed  to  enter  jud^ent  for  plaintiff,  on  the  return  of  &• 


\.  The  la 


It  of  tho  rcrdici 


if  plaintiff  so  desires ;  otherwise,  to  retry  tbt 
:  than  the  form,  and  whore  the  prOfeeding, 


though  io  form  a.  case  of  contempt,  is  in  Bubstsnre  a  , 

Court  will  compel  Iho  Conrt  below  to  issue  an  attachment  to  punish  a  contempt. 

Merced  Co.  v.  Fremont.  T  Cal.  130. 

b.  Where  the  Court  below  granted  a  nonsuit — the  case  being  Bubmitlod  on  coca- 
pbunt  on  an  unilcrtaktng  and  answer — the  Supreme  Court,  while  reversing  the 
judgment  below,  refused  to  enter  judgment  for  plaintiff,  alllioa^  the  answer  pte- 
•enled  no  defense,  holding,  tliat  as  there  was  no  trial  below,  tSe  Court  could  not 
know  what  course  defendants  would  have  taken,  by  amendments  or  otherwise,  bj 
way  of  defense  to  the  action.     McMillan  v.  Dana,  18  Cal.  339. 

G.  The  Court,  on  reversing  a  judgment,  can  render  such  judgment  as  the  Court 
below  should  have  done.    Gahen  v.NtailU,  S  Cal.  SI;  BidUnuut  t.  J^siooi,  Id.  M. 
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7.  Wben  the  Court  below  has  wronRfnlly  rehsed  (o  diMolve  ui  kttachmeiit 
impropcHv  isaucil,  the  Supreme  CounwillorderiidisBolved,  even  if  the  Husl  judg- 
ment is  affinned  on  &  icvicw  of  the  caaf:,     GrinDold  r.  Sharp,  2  CbI.  17. 

6,  The  Supreme  Court  hag  no  power  to  grant  an  iDjuDEIion  peading  an  appeal. 
Ekt*  y.  MirJiael,  IS  Cal.  107. 

9.  Instead  of  remanding  a  caase  for  a  new  trial,  where  the  judgment  helow  ii 
nroneous,  this  Coart  will  bo  modify  it  as  finalij  to  settle  the  controveraj,  when 
the  righiB  of  the  parlies  appear  from  the  records  to  be  finally  ascertained.  Perns 
I.  Cdr,  1  Cal.  369. 

10.  After  a  indfrment  has  been  rendered  by  the  Sapreme  Coart,  a  material 
Biaditicittion  of  Burh  judf^ent  sfaoald  not  be  made  apon  apitfiVi'on  for  a  rehearing 
— the  rehearing  should  lirst  be  granted.     Clark  t.  Bogrtait,  14  Cal.  634. 

n.  When  will  new  trial  be  ordered.— When  it  is  apparent  that,  in 
ease  a  new  trisl  should  lie  giBntccI,  the  verdict  of  the  jury  mast  be  in  faior  of  the 
ptaintiff,  the  iudi;mcnt  of  tlie  Court  below,  in  faror  of  the  plaintiff,  will  not  ba 
disturbed.      Yohler  v.  Fatum,  1  Cal.  207. 

13.  Where,  on  appeal,  the  complaint  is  bo  radically  defective  as  not  to  anlhoT> 
iie  the  jnd[^ent  of  the  Court  below,  a  new  trial  may  be  i^nled,  with  leave  to 
the  plaintiff  to  amend  his  complaiut,  on  such  terms  as  the  Court  below  may  deem 
just.     Sitrling  v.  Hantan,  1   Cat.  4TS. 

13.  When  it  is  manifest,  from  the  testimony  stated  in  the  record,  that  the  ver- 
dict of  the  joTy  must  hare  been  given  under  a  state  of  great  excitement,  prevent- 
ing a  fair  and  juBt  trial,  and  the  Court  below  has  lefuaed  a  new  trii^,  this  Coart 
will  reverse  the  jadgmeat,  and  order  a  new  trial.  The  People  r.  Acoeia,  10  Cal. 
199. 

14.  Bestitutioa  of  property  uid  rights.— The  eighth  section  of 
the  Act  concerning  Courts  of  Justice,  (see  Appendix)  which  provides  that  when  a 
"judgment  or  order  is  reversed  or  modified,  this  Conrt  may  make  complete  resti- 
tution of  all  property  and  rights  lost  bv  the  erroneous  judgment  or  onler,"  doea 
not  cover  the  case  of  a  judgment  for  the  iccovcry  of  money.  It  applies  only  to 
those  cases  where  the  judgment  operates  upon  specific  properii-  in  such  a  manner 
that  its  title  is  not  changed,  as  by  directing  the  possession  of  real  estate,  or  the 
deliverv  of  documents,  ur  of  particular  personal  property  in  the  hands  of  the 
deTendBDt,  and  the  like.     Farmtr  v.  Rogtrt,  10  Cal.  33S. 

15.  The  three  hundred  and  forty-fifth  section  of  the  Practice  Act,  authorizing  the 
Snpreme  Court,  on  the  reversal  or  modification  of  the  judgment  or  order  below,  to 
make  rcstitation  of  the  property  and  rights  lost  by  the  erroneous  judgment  or  order, 
does  not  exclude  the  lower  Court  from  exercising  the  same  power.  Hrytoldi  v. 
Barrit,  14  C^.  667. 

16-  EfTecta  of  reversal. — After  reversal  of  an  erroneous  judgment,  the 
parlies  in  the  Court  helow  have  the  same  rights  which  they  original  ly  had.  Plielan 
V.  Superelson  ofSait  FrandKo,  9  Cal.  15. 

17.  Therefore,  when  a  final  judgment  on  demurrer  to  the  complaint  sustaining 
the  demurrer  was  reversed,  the  plaintiff  had  the  right  to  amend,  on  application  to 
the  Court  below,     id. 

18.  A  judpnent  "of  reversal"  in  the  Supreme  Court  is  not  necessarily  a  bar  to 
Airther  proceedinpg  in  the  action.  The  opinion  rendered  with  the  judgment  is 
advisory  to  the  Court  helow;  and  after  the  revcr>at  of  an  erroneous  juil|;ment,  tho 
panics  have  the  same  rights  which  they  had  originally.  Sltamt  v.  Aymrre,  7  Cal. 
443. 

19.  Where  a  judgment  Ib  rendered  in  this  Court  reversing  the  judgment  of  the 
Court  helow,  and  remanding  the  ease  for  further  proceedings,  it  becomes  the  law  of 
the  case,  tliough  erroneous.  Gaoler  v.  Laffaa,  7  Cal.  588 ;  dan/  v.  Hoagtand,  t 
Cal.  fiB5. 

50.  Where  a  judgment  is  rendered,  and  an  appeal  taken  to  this  Court,  the  Court 
below  lows  control  over  the  judgment,  and  an  Older  amending  the  judgment  ii 
erroneous.     Bryan  v.  Berry.  8  Cal.  130. 

See  anir,  page  [91,  Nos.  47-49. 

51.  Damages  and  costs. —  Ten  per  cenL  damages  wat  awarded  by  the 
Bnpreme  Court  where  the  appeal  was  for  delay-    RiutU  v.  Albert  etat.aC»i.  1S8. 
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SS,  Where  the  reapondcDU  obtained  >  jndD;ineat  on  the  twentr-third  of  Decem- 
ber, 1B5I ,  and  the  appeal  bond  nai  Hied  on  Ihe  toenlT-fburtb  ot'  December,  and  a 
certificate  of  Ihe  Clerk  of  tlie  same  Court,  dal«d  February  2d,  ISS2,  thai  no  tnn- 
BcripC,  record,  or  other  papers  in  the  canae  bad  been  filed,  and  tlie  affidavit  of 
respondents  produced  that  the  appeal  was  taken  for  delaj,  the  Coort  ordered  tba 
appeal  to  be  dismissed,  with  ten  per  cent,  damages  and  costs.  Baddtii  t.  Alone, 
a  Cal.  149. 

23.  When  tlie  objec 
was  affirmed,  wilh  ten  , 

24.  When  the  qaestions  raised  bj  the  record,  on  appeal  in  this  Coun,  hare  been 
lOpCBledlj  settled  by  this  Court,  or  are  decided  bj-  reference  to  plain  clemcniaij 
principles  of  law,  the  judgment  of  the  Court  below  will  be  affirmed,  wilh  damages. 
Pinkkim  v.  mmplt.  12  Cal.  449. 

25.  Where  a  judgment  was  affirmed  in  part,  and  reversed  in  part,  the  respondent 
was  allowed  his  costs  in  Court  below,  but  was  required  to  pay  the  coiils  of  itB 
appeal.      Vole  t.  Su^anstoitj  1  Cal.  51. 

26.  Where  an  appellant  has  failed  to  file  a  transcript  of  the  record  showing  that 
the  appeal  had  been  perfected,  the  Court  ordered  it  dismissed,  with  ten  per  cent. 
costs,     Pacheco  v.  Bernai,  2  Cal.  150. 

37.  FifUen  per  cenL  dama^  awarded  in  DeWia  t.  Porter,  13  Cal.  ITl ;  twcD^ 
per  cent,  in  Nickerian  v.  Callj'omia  Stage  Compaag,  10  Cal.  520. 

§  346.  Appellant  shall  furnish  requisite  papers. 

[1854.]  On  an  appeal  from  a  final  judgment,  the  appellant  sludl 
fimusli  the  Court  vdQi  a  copy  of  the  notice  of  appeal,  tlie  judgment 
roll,  and  the  statement  annexed,  (if  there  be  one)  certified  hy  the 
Clerk  to  be  a  correct  copy.  On  appeal  fi-om  a  judgment  rendered 
on  an  appeal,  or  from  an  order,  the  appellant  shall  furnish  the  Court 
with  a  copy  of  the  notice  of  appeal,  Ihe  judgment  or  order  appealed 
from,  and  a  copy  of  the  papers  used  in  the  hearing  of  the  Court 
below ;  such  copies  to  be  certified  by  the  Clerk  to  be  correct.  If 
any  written  opinion  be  placed  on  file  on  rendering  the  judgment,  or 
making  the  order  in  the  Court  below,  a  copy  shall  be  furnished.  If 
the  appellant  fful  to  famish  the  requi^te  papers,  the  appeal  may  be 
dismiBsed. 

1.  Record, __. 

davits  filed,  no  statement  is  nocesBarj.  The  a 
order,  in  place  of  a  slalement,  and  the  certifieate  of  the  Clerk  should  enedfvtbt 
affidavits  ased  ;  and  to  enable  him  to  do  so,  he  should,  at  Ihe  lime,  marc  ibein  M 
filed  on  the  motion.     Pagnt  v.  Lialtm,  10  Cal.  370. 

2.  Where  a  notice  of  motion  to  dismiss  a  complaint  on  specified  grounds  is  givea, 
to  obtain  a  review  of  the  order  made  911  the  motion  the  record  must  di^clon  lbs 
papers  read,  or  the  evidence  offered^  their  support.  FrtAirn  ^  Gooiiiriii  rt  al.  r. 
Glaza;  10  Cal.  337. 

3.  Au  affidavit  of  one  of  the  attoroe ja  in  a  CBuse  showing  the  objeciions  made  to 
the  selection  of  the  jury,  although  copied  inio  Ihe  IiaDscripl,  is  no  pan  of  the  RC- 
Ord.  and  therefbre  cannot  be  noticed.  Magne  v.  The  Moitiumne  lliU  Compatj, ! 
Cal,  258. 

4.  Appellants  must  show  in  their  transcripts  the  necessarv  bond  to  eS^l  t^ 
appeal,  or  else,  br  the  certificate  of  the  Clerk  in  the  Conrt  boiow,  that  Ihr  aaia- 
taking  has  been  liled,  and  the  time  of  filing  the  same.    Brgan  v.  Brrrg.  6  Cal,  IW, 

5.  Fanies  intending  to  take  advantage  of  the  faitnre  to  file  ihc  rcnaisile  under 
t«king,  mu^t  do  so  bi^ore  the  c«se  it  submitted.     Cook  r.  £/init,  8  Cal.  Sit. 
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E.  Tmiicripta  used  on  appeal  lo  this  Conn  moat  show  that  an  Dndertaking  has 
beta  filed  in  due  time,  and  that  a  notira  of  the  appeal  ba$  been  dalj  served  apon 
the  other  side.     FnaJdin  r.  Btiner,  B  Cal.  340. 


le  pleadiDfn.    Hart  t.  Plum.  U  Cal.  148. 

Tailed  to  file  a  transcript  of  the  record  sboning  that 
the  appeal  had  been  perfected,  the  CoDit  ordered  it  dismiased,  with  ten  pot  cent. 
cons.    Padieea  r.  Bernai,  i  Cai.  \S0. 

9.  If  there  be  no  statement  required,  the  Appelhile  Court  irill  not  digmiM  for 
»»nt  of  one.    Bryan  v.  Berry,  8  Cal.  130. 

10.  An  appeal,  which  had  been  dismiesed  for  failnre  to  file  the  transcript  in  lime, 
*»  leinstatd  upon  muje  shown.      "■     '        "  ~ -^  ' 


diamiasal  of  an  appea^will  not  operate  as  a  bar  to  a  second 
appeal,  anu  nence,  not  as  an  affirmance  of  the  jadzmcnt  below,  are  those  where 
the  dismieaal  has  been  made  upon  some  technical  defect  in  the  notice  of  appeal,  or 
the  undertaking,  or  the  like.  The  bar  operates  where  the  diBtnimal  is  for  want  of 
prosecation,  and  the  order  is  not  vacated  during  the  term,  or  the  dismissal  is  on  the 
meriu.     Karlh  v.  Light,  15  Cal.  331. 

13.  Wliere  an  appeal,  reE;ularly  taken,  is  dismissed  for  want  of  prosecation,  the 
dismissal  operates  as  an  affirmance  of  the  judgment  below,  and  a  second  qtpeal 
cannot  be  allowed.    Id. :  Oumberlm  t.  Seed.  16  Cal.  307. 

13.  The  onlv  mode  of  BToiding  the  conieqaence  of  snch  dismissal  is  to  more, 
dnrine  the  term,  or  before  the  rrmiaiiur  has  gone  ont,  to  racaie  the  older  of  dis- 
nissil  and  reinstBlo  the  cause.     Chamberiin  t.  Seed,  16  Cal.  S07. 


Chapter  II. — Appeals  to  the  Supreme  Court  from  the  Dittriet 

Courti. 

Skc.  347.  Wlien  an  appeal  may  he  taken. 

348.  Appdlant  shall  file  undertaking  within  five  days. 

349.  Undertaking  on  appeal  Jrom  a  money  judgment. 

350.  Appeal  from  a  judgment  for  delivery  of  documents  or 

personal  property. 

351.  Appeal  from  aju^mevt  directing  the  execution  of  a 

conveyance,  etc. 

352.  Undertakmg  on  appeal  from  a  judgment  concerning 

real  property. 

353.  Stay  of  proceedir^s.     The  security  on  appeal  may 

he  limited  in  ease  of  executor,  etc. 

354.  Undertaking  may  be  in  one  instmmait  or  several. 

355.  Justification  of  suretiei  on  undertaking  on  appeal. 

356.  Undertaking  in  cases  not  specified  above. 

357.  Appeals  may  be  brought  to  a  hearing  on  notice. 

358.  On  judgment  on  appeal,  a  remittitur  shall  be  certified 

to  the  OUrk  of  the  Court  below. 
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§  34T.   When  an  appeal  may  he  taken. 

[1854.]  An  appeal  maj  be  taken  to  the  Supreme  Court  from 
die  Diatnct  Cotirta,  in  the  following  cases : 

Ist.  From  a  final  judgment  rendered  in  an  action  or  special  pro- 
ceeding commenced  in  those  Courts,  or  brought  into  those  Courta 
from  another  Court ; 

2d.  From  an  order  granting  or  refusing  a  new  trial ;  from  an 
order  refusing  to  change  the  place  of  trial  of  an  action  or  proceed- 
ing after  a  motion  ia  made  therefor,  in  the  cases  provided  by  law, 
or  on  the  ground  that  a  Judge  is  disqualified  from  hearing  or  trying 
the  same ;  from  an  order  granting  or  diBSolving  an  injunctioD ;  and 
from  any  special  order  made  after  final  judgment. 

See  N.  Y.  Code,  t  341. 

For  defiiiitioa  of  "final  jud^ent"  and  "order,"  see  ante,  pa^c  ISS,  Nm. 
1-9,  t  336. 

See  also  as  to  deflnitian  of  "  order  "  po><,  S  &IS- 

I.  An  appeal  will  lie. — FromaJDdgmeatororderpattinKupkrtjiDCOi- 
tempt.     Ex  parte  Rome,  T  CH.m;    H^are  r.  Aoiin«m,  3  Cal.  lOT. 

3.  From  an  order  improperly  dissolvioean  attocKment.  Rtltt  t.  Bratlf,  3  Cal. 
13S,  hut  not  nntil  after  final  judgment.     Oaktr  v.  Rotenlhal,  7  Id.  514. 

3.  From  an  order  settintr  aside  a  final  decree  in  eqnil;  and  granting  a  rcheMing. 
RiJdle  V.  Batrr.  13  Cal.  395. 

4.  From  an  order  changing  the  jadgment.    Bn/an  v.  Berry,  B  Cal.  130. 

5.  From  an  order  rofiiiiing  to  quash  an  cxecntion.  Giiman  v.  Contra  Costa  Cam^ 
8  Cal.  SS. 

6.  From  error  of  law  excepted  to,  an  appeal  lies  without  motion  for  new  trill. 
Rice  V.  Gojhlrie,  13  Cal.  S3. 

T.  An  appeal  lies  from  an  order  Bettinjf  aside  a  final  derree  in  eouitT  and  pant- 
ing a  rehenrin)!,  aa  it  is  in  elFi:cI  granting  a  new  trial.  Riddle  v.  Haier,'}^  Cal.  301. 

S.  In  suit  by  a  erockholder  against  a  rorporation  and  its  ofRci'r^,  prayinf*  ttf 
their  removal,  and  for  an  aceonni  atid  seltiemcnt  of  the  affairs  of  the  corporaiioa, 
the  decree,  after  a  full  hearing  on  tlie  merits,  was  in  aceordson;  with  the  prarer; 
and  also  appointed  a  receiver  lo  take  charge  of  the  property  of  the  rorpoisIiaB 
until  the  fnrtlier  order  of  the  Court ;  collect  money  due  or  lo  become  dui-  it ;  teU 
certain  stock,  arut  pay  the  proceeiU  in  accordance  with  the  derree,  etc. :  /hid,  that 
this  provision  in  the  decree  does  not  destroy  ils  efiect  as  a  final  docrcti.  and  that  aa 
appeal  ties  therefrom.     Nfoll  v.  Hill,  16  Cal.  145. 

9.  Pease,  who  had  instituted  a  suit  in  the  Snprame  Court  of  New  York  af^ost 
defenitaals,  moved  the  Fourth  District  Court  of  (his  Slate,  where  ihe  anil  «f 
Adamt  V.  Wooda  el  al.  was  pending,  for  an  order  on  N'aglec — receiver  in  this  lart 
luit,  and  as  such  having  ia  his  poBsession  the  books  of  die  firm — lo  attach  ccnaia 
of  those  books  to  his  deposition  to  be  lelien  under  commission  from  New  Yort  ia 
the  sait  there.  The  Court  below  order^  the  books  to  be  dclirensl  id  Wells, 
Fargo  &  Co  ,  to  be  by  them  taken  to  New  York,  and  after  being  used  on  the  irid 
in  Pease's  suit,  to  be  returned  to  Naglce  :  Held,  that  this  intervention  by  Pease  b 
in  effect  a  special  proeoeding,  involving  new  and  distinct  rights,  and  that  the  aider 
is  not  interlocutory,  and  may  be  ap|)ealed  from.     Adamt  v.  Wooda,  IS  Cal.  SO. 

10.  An  appeal  lo  a  demurrer  for  want  of  proper  parties  is  good,  where  it  it 
determined  by  the  Court  that  a  anhslantial  right  is  ailected  by  the  omission  to  job 
■ucb  party.    Bargogne  t.  Holmei,  3  Cal.  50. 

II.  Under  the  act  regulating  appeals,  passed  the  twonty-sixlh  of  April,  IS51.M 
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IS.  No  appeal  will  lie. — FromMiorderrefuBuit'aniDJiuictuH].   iiuWA 
T.ifcjfil/an.  6C&I.  «SS. 
13.  From  an  order  rehuing  to  diianlve  an  injnnctloD.    It  thonld  be  from  tha 

«dcr  rraaling  aa  injqnccion.    Martin  r.  Traitrt,  7  Cal.  353. 

U,  From  an  order  reftuing  or  granting  a  change  of  venne.  Id.;  Juan  t. 
bpildt^.  6  Id.  439. 

IS.  tnm  a  jad^inenl  of  ironsait  entered  on  motion  of  plaintiff.    6  Cal.  666. 

Ifi.  From  an  aracr  made  before  final  judgment  Tefiuiog  to  transfer  a  cbum  from 
iDiilrirt  Conn  of  this  State  to  a  Court  of  the  United  States,  because  of  tha 
lUcDi^  of  dcfcadaiit.  Hopptr  r.  KaUeman,  IT  Cal.  !>17 ;  Broola  v.  CaldtriBood, 
lald.  114. 

17.  From  an  order  reftuing  to  Mt  wide  a  former  order.  Smly  t.  Hatlingi,  3 
Cal.  Ml;  Honiv.  Vtilainc  W.  Co.,  IB  Cal.  HI, 

I  e.  From  a  mere  decision  on  demurrer  before  final  judgment-  Maraga  t.  Emtrie, 
4  CiJ.  SOS. 

19.  From  an  order  malting  a  new  party  delendMlt.  Btck  v.  City  of  San  Fran- 
dm,  4  Cal.  37S. 

20,  From  an  order  refusing  to  grant  a  commijBion  to  take  testimonv.  PaojAt  t. 
Still«,a«,7  Cal.  117, 

31.  From  an  order  refusing  to  discharge  an  attachment  nndl  after  final  judg- 
mcDI,     iMer  t,  R«tenlkal.  7  Cal,  514. 

3i.  From  an  interlocutory  order,  except  in  the  cases  provided  by  stalote.  Such 
Older  cnn  only  be  invicwed  on  appeal  from  the  final  jndgment,  I)t  Barry  t.  Lam- 
isf,  lOCal.  &03. 

23.  An  appeal  will  not  lie  from  an  Order  of  Court  rei^aing  to  ect  aside  an  inter- 
loniorv  jadiimcnt.  It  shoald  be  taken  upon  the  order  itself  Stevtni  v.  Marvin, 
3  Cal.  376. 

54.  Bt  tlio 'amended  Practice  Act,  an  appeal  does  not  lie  from  an  interlocntorr 
Older,      The  Prople  T.  ThurtUn,  S  Cal.  617. 

55,  Appeals  from  interlocutor}'  orders  arc  the  crtations  of  statute,  and  cannot  be 
extended  by  implication,     Jaim  v.  Ingoldiby,  6  Cal.  439. 

ZG.  An  order  setting  aside  the  report  of  a  referee  appointed  to  take  an  account, 
ii  merely  interlocutorv,  and  is  not  the  subject  of  appeal  before  final  judgment  or 
decree.  '  JoAhkii  t.  tiopkitu,  6  Cal.  S3. 

S7.  An  order  refusing  to  issue  a  commission  to  take  tcstimonj,  and  an  order 


change  the  venae,  are  not  appealable  orders,  though  they  may  be 
ifiewed  on  appeal  from  final  judgment.     Pfopit  T.  Slillaan,  7  Cal.  117. 

28.  This  Court  will  not  boar  any  objections  to  an  order  cnter^  in  the  Court 
mow  by  consent  of  parties.     MerhoU  t.  Saiion;  9  Cal.  377. 

S9.  An  order  setting  aside  the  findings  of  a  referee  in  a  divorce  case,  and  gend- 
ng  the  esse  bock  to  the  referee  for  farther  testimony,  is  interlocutory  in  its  chttf- 
■oer  and  nol  the  lubject  of  appeal.     Baker  v.  Baker,  10  Cal.  527. 

30.  Iiien  of  the  jadgment  Buspended  by  an  appeal.— An  appc«l 
rom  a  judf^ncnt  suspends  the  lien,  which  is  merely  an  incident;  and  the  statutorr 
nutation  of  the  lien  commenceii  to  run  onlv  from  the  dale  of  the  remittitur  from 
te  appellate  Court.     Detney  v.  Latton,  6  Cai.  1 


31.  If  an  undertaking  on  appeal  to  Ibe  Supreme  Court  be  insufficient  in  amount 
>  stay  proceedings,  the  lien  of  the  judgment  is  not  extended  by  the  appeal  beyond 
n>  years  from  the  time  of  its  docketing ;  and  this,  where  the  undertaking  was 


leepied  to,  there  being  no  effort  to  enforce  the  judgmetu  petiding  the  appeal. 
'iapin  r.  Matlid:  j-  Brader,  IG  Cal.  403. 

as.  Oenerally. — Where  the  parties  in  the  Court  below  stipnlated  that  a 
odon  fur  a  new  trial  should  be  denied,  they  cannot  question,  in  this  Court,  the 
•rrectiu!iis  of  an  order  denying  such  motion.    BrBlhertoii  v.'IIan,  It  Cal.  405. 

33.  A  party  cannot  be  permitted  to  prosecute  two  separate  and  distinct  remedies 
the  Supreme  Court  for  a  review  of  the  same  question  at  tbe  same  lime.  Kiri 
Hfyimld;  12  Cal.  99. 

34.  No  appeal  ties  to  the  Supreme  Court  from  an  order  of  the  Conrt  below  over- 
Jing  a  dernnrrer  to  an  indictment.     People  v.  Ah  Fony,  12  Cal.  424. 

35.  A  party  cannot  appeal  from  an  order  overruling  a  motion  for  a  new  trial, 
■en  be  tiaila  to  prosecute  his  motion  before  the  District  Court,  especially  when 
B  case  inrolred  complicated  &cts,  and  was  not  tried  bj  the  Jndge,  bnt  bj  a  ref- 
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eree,  b;  whom  the  alleged  errors  were  coniinittei].  The  tailore  to  pn>ae<MitF,  is 
such  ft  case,  ia  an  abandoDmcnt  of  ihe  motion,  itahima/  r.  Wiboa,  15  Cal.  4S; 
/'miijt  V.  Z)iK]M,  15  Id.  303;  Green  v.  Aww,  Id.  304. 

36.  Where  ao  order  is  maiia  granting  a  writ  of  agaislance,  and  an  order  it  ilw 
made  refbsing  to  set  the  firat  oiiicr  aside,  an  appeal  most  be  taken  from  ilii  iMt 
order.     Id. 

37.  Where  a  partj  resorts  lo  a  snmmarj  remedj  by  wod'on  to  set  aside  an  orier, 
and  has  tried  the  motion  on  the  merits,  be  cannot  fall  back  and  seeL  lo  reverse  Il» 
order  by  a  direct  appeal.     Horn  v.  VoUana  Water  Co.,  IS  Cal.  141. 

§  348.  Appellant  shall  fie  undertakit^  within  five  dayt. 

To  render  an  appeal  effectual  for  any  purpose,  in  any  case,  I 
written  undertaking  shall  be  executed  on  the  part  of  the  appeilwt, 
by  at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
damagea  and  costs  which  may  be  awarded  against  him  on  the 
appeal,  not  exceeding  three  hundred  dollars ;  or  iheA  sum  shall  be 
deposited  with  the  Clerk  with  whom  the  judgment  or  order  wu 
entered,  to  abide  the  event  of  the  appeal.  Such  undertaking  shall 
be  filed,  or  such  deposit  made,  with  the  Clerk  within  five  days  after 
the  notice  of  appeal  is  filed. 

SvMpott,  t  Sbb;  N.  Y.  Coda,  \  334. 

1.  Execution  and  formal  parts  of  undertaking. — Under  our  stu- 
ntes,  undertakings  are  on  t)ie  sanie  footing  with  bonds.  Car\fidd  v.  Bob*,  IS 
Cal.  6U6. 

2.  Tlic  expcntion  of  the  paper,  the  delivery  of  it  (o  the  Clerk,  filing  it  imoiig 
tbe  papers  with  tbe  affidavit,  and  the  actual  suspension  of  proceedinici,  ii  pnas 

fade  a  sufficient  proof  of  delivery,  if  delivery  is  essential,  as  if  t"""  '~  ■ ' 

tealed.     Dore  v.  fouiy,  13  Cal.  S02. 

3.  The  stay  of  proceedings,  accorded  by  the 
nndcrtaking,  is  a  sufficient  consideration.     Id. 

i.  Where  an  instrumenl,  purporting  lo  be  a  tx 
obligation,  and  has  a  scroll  opposite  Itic  name 
cotcmporaneonsly  verify  the  instrument  as  their  b 
Jiddv.  Bala,  13  Cal.  606. 

5.  Where  the  appeal  is  bonajidt,  and  not  taken  for  delay,  apnellale  Conrls  viQ 
always  pennil  a  new  undertaking  to  be  filed  where  the  original  is  defective.  CMt 
Ur  V.  Slark,  7  Cal.  244. 

6.  Where  an  appeal  has  been  dismissed  for  want  of  a  proper  bond,  and  do  fiwl 
judgment  has  been  rendered,  on  appeal  ran  be  taken  at  any  time  within  the  poiod 
allowed  by  law.     itaniatx  v.  GaUardo,  S  Cal.  155. 

7.  Residence  of  the  sureties,  and  their  occupation,  and  that  the  penally  must  be 
double  the  amonnt  of  the  jodgmeol,  are  direelory  provisions,  sod  are  inlendtd  tx 
the  benefit  of  the  other  pany,  and  he  may  waive  them.  In  this  c«»e  the  respondeit 
treated  the  appeal  as  rognlarly  made  ;  made  no  motion  to  dismiss,  issoed  no  exsra- 
lion,  and  eudered  the  undertaking  to  have  the  fall  ef!i^I  of  a  n^nlarlv  execottd 
instrument.     Dore -v.  Cooty,  13  Cal.  503;  Dobbiru  y.  DtJIarhide,  15  Col.' 375. 

8.  The  names  of  the  sureties  need  not  appear  in  the  body  of  tlie  papers.    Id. 

9.  The  statute  requires  the  places  of  residence  and  occupation  of  the  snn:tiesB 
be  stated  in  an  undertaking  on  appeal  only  when  a,  stay  of  excrnlion  upon  a  ja^ 
ment  directing  the  payment  of  money  la  sought.    DoblnBi  t.  DoUarhide,  15  Cal.  3*4. 

10.  The  omission  of  the  words  "  lo  pay  to  "  will  not  inralidale  the  obligalioii  d 
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tDTCties    tn  which  Fl  a  not  necesMry  thnt  tlio  appallanl  siiouid  miile.     Curlit  t. 
RicAards,  a  C»l.  33 ;   Tuaol  v.  Darling,  3  Cal.  378. 

\i.  But,  conmding  ttuE  tlmre  is  a  noccsBury  diacrcpanpr  betnoen  ihe  condition 
•nd  the  penal  ponion  of  ihc  Itond,  it  Munot  be  set  op  bj  th«  obligors,  aa  ilie  bmid 
would  be  sinjtlB ;  and  in  a  suit  thereon  ih«  plaintiff  would  be  entitled  to  clio  fall 
amonnl-    Siwain  r.  Grava,  8  Cal,  M9. 

13.  Time  of  fllinff.  — Tho  nndertaking  on  appeal  to  the  Snprome  Conrt 
must,  in  all  cases,  be  filod  within  five  daja  atler  filiur  notice  of  appeal ;  and  the 
Court  luu  no  power  to  cilend  the  time.    JCllioll  v.  Oiapman,  15  Cai;  383. 

14.  ConKlruing  ecctions  three  hundred  und  forty-eigbl  and  three  Imndred  and 
thin  r-scYen  uf  the  Practice  Act  together,  they  provide  that  an  appeal  is  not  uBfect- 
Twl  for  any  purpose,  uftlea  an  undertaking  he  filed,  or  a  deposit  made  with  the 
Clerk  within  fi.c  .lay.  after  filing  the  notjcc ;  and  fcilnre  to  so  file  the  undertakinir, 
or  make  Ihe  deposit,  mil  be  fatal  to  the  appeal,  and  it  mnai  he  dismissed     Id 

15.  The  period  of  fire  days  fixed  by  law  for  filing  the  nndcnating,  cannot  bo 
•inndgcd  by  the  error  or  negligence  of  the  appellant ;  nor  can  that  aupellanl,  by 
•crvmg  a  copy  of  the  notice  of  appeal  before  the  original  is  filed,  keep  the  respond- 
enl  watching  the  Clerk's  offieo  to  see  when  it  is  done.  Bastings  r.  Halteck  el  al. 
lU  Cal.  31.  ' 

16.  If  the  appellantB  haTe  b*en  guilty  of  no  hiches  in  pcrfecdng  their  appeal,  the 
Court  may  enlai^  the  time  for  them  lo  file  their  bond  to  eotitle  tlicm  to  a  sUT  of 


•     .1     ■  ?  ■"  ■;; :r-,' ~  : ■""  ""'"  "  "*)'  "^  '"  proceedings 

m  the  inferior  Court  until  the  e-ttonded  period  shalt  have  expired :  " 
ihe  Court  may  impose  such  lerms  u  shall  appear  proper.    BradU 


t  may  impose  such  terms  ns  ahall  appear  proper.    Bradlry  v.  HaU,  I 


1'.  BSect  of  filing  undertaking.— The  perfecting  an  appeal  does  not 
"         il-i"  '"^"  ai-r[uireil  hv  dcii'keling  the  judgment.    Low  v.  Adam;  H  Cal.  377. 

IS.  Where  the  imlite  of  appeal  recites  that  die  appelhint  appeals  both  from  an 
mrier  eranung  a  writ  of  assistance  and  from  an  onler  refusing  to  set  it  aside,  and 
Ihe  undertaking  on  appeal  stipulates  to  answer  the  eoneequenceg  of  the  apjH^l  from 
Ihe  former  order  only  :  Urtd,  tliat  this  order  alone  will  bo  considered  by  the  Sunremo 
Conn.     Worn  T.  rjcano  tt'aiw  Co.,  18  Cal.  m. 

See.  •Im,  H  353  and  35A. 

19.  The  state  need  not  file  an  undertaking.— Where  the  people  of 

ftc  i>^[c  an?  nr.ndlan.s,  II  in  not  iicccssarj  to  file  tlic  usual  undertaking  on  appeal. 
rAe  PtoiUr  V.  f,V„i,,un,  5  Cal,  389.  ''  '  ^ 

to.  ActionB  on  an  undertaking  on  appeal.— Wiere  an  appeal  is  with- 
drawn or  dismissed  l.y  ,-«u«Mit  of  Iwlh  panifB.  without  being  called  to  a  final 
™""S- ""  •""">  '■'"'  "e  muintaiiiod  on  the  appeal  iHind,     Osbom  v.  ntiidtickton, 

21.  Where,  in  nn  action  oii  an  appeal  bond  conditioned  to  pav  the  judgnient 
appraied  from,  if  the  same  should  be  affirmed  by  the  AppclUic  Conrt,  it  appennsd 
that  the  judEment  apjiealcd  from  was  revemcd,  with  directions  lo  enter  a  diBiirent 
jnd^'aieni :  ifcW,  tliat  the  eonditions  of  such  bond  were  not  broken  and  that  no 
■diiiu  wonld  lie  thereon.     C'Aom  v.  Riet,  10  CaJ.  517. 

S2.  To  enable  the  assignee  of  a  judgment  lo  sue  on  the  appeal  bond  filed  in  Ihe 
eauic,  ttc  must  Iibto  an  assignment  of  the  bond.    Mont  t.  Thome,  6  Cal  87 
^  OT.   Where  a  surety  nadertakes  that  his  principal  shall  pay  any  judgment  to  bo 
wndered  etc.,  the  jurtgmenl  against  the  principal  is  eonclusiTe  against  the  inietT. 
Puti  y.  WAHa;  U  Cal.  aW.  ' 

2*.  Where  an  appeal  is  taken  by  a  party,  and,  as  a  condition  to  give  it  eflhct,  a 
bonil  or  undertaking  witli  or  by  sureties  is  annoied— the  nniiertakmg  being  ose- 
mtrd  foribe  benefit  of  the  appellant— the  law  preanmes  that  it  was  executed  at  his 
nqucsl ;  and  probably  no  proof  of  thai  fact  is  requisite  in  a  suit  by  the  surety 
a^nvt  the  appellant  for  money  paid  on  account  of  the  suretyship.  Al  all  erents 
•wjiljghl  proof  of  such  reitucsl  would  be  required.     Bottic  t.  Lorn,  16  Cnl.  73. 

IIS.  1  he  lorclies  on  an  undertaking  are  entitled  lo  stand  on  the  precise  terms  of 
(he  cwntruci.  and  tliere  is  no  way  of  entcuding  their  liability  beyond  the  stipulation 
H>  Which  lliej  have  chosen  to  bind  themselves.     Tarp^  v,  SchaUnbtryer,  10  Cal 
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§  349.   VndertaitTtg  on  appeal  from  a  vumey  judgment. 

If  the  appeal  be  from  a  judgment  or  order  directing  the  payment 
of  money,  it  shall  not  stay  the  exeeution  of  the  judgment  or  order 
unless  a  written  undertaking  be  executed,  on  the  pai-t  of  Uie  appel- 
lant,  by  two  or  more  sureties,  stating  their  places  of  residence  and 
occupation,  to  the  effect  that  they  are  bound  in  double  the  amount 
named  in  the  judgment  or  order,  that  if  the  judgment  or  order 
appealed  Irom,  or  any  part  thereof,  be  affirmed,  the  appellant  shall 
pay  the  amount  directed  to  be  paid  by  the  judgment  or  order,  or 
the  paj't  of  such  amount  as  to  which  the  judgment  or  order  shall  be 
affirmed,  if  affirmed  only  in  part;  and  all  damages  and  costs  which 
shall  be  awarded  agmnst  the  appelluit  upon  the  appeal. 

N.  Y.  Codo,  t  335. 

1.  By  the  Code,  the  nndcrtakinp  on  appeal  proTiding  for  the  linliilities  of  ihc 
sureties  u|>on  condition  of  ihe  aSnnBnce  of  Ihe  Judgment  operates  ns  ■  slsr  ;  and 
if,  by  a  mere  neglect  to  prosecute  the  appeal,  and  for  that  reason  sutierinj;  it  to  U 
diamisscii  after  the  reepondenl  haa  been  deprived  of  his  rights  under  llie  judj^mon 
by  the  uudcrtaking.  the  aurelies  conid  be  released  upon  the  pretense  that  the  judg- 
ment was  not  aflinned,  it  is  evident  that  ^reat  injasiice  would  io  manr  inslannt  M 
perpetrated,  and  a  fraud  prsdiced  upon  the  reapoadents.  Karth  v.  Light,  15  Cat. 
827  ;   Chambtrlain  v.  Reed,  16  Cal.  SOT, 

2.  A  judgment  dinicliug'  the  paymsnt  of  moner  out  of  a  fund  in  Court,  is  oot  • 
jodiEmcnt  directing  the  payment  of  money  withm  this  aeclion.  CVrfi't  r.  LtatiU, 
10  How.  I'r.  481 ;  1  Abbott  Pr.  274. 

§  350.  Aj^eal  from  a  Judgment  for  delivery  of  document*. 

If  the  judgment  or  order  appealed  from  direct  the  assignment  or 
deliveiy  of  documents,  or  personal  property,  the  execution  of  the 
judgment  or  order  sh^  not  be  stayed  by  appeal,  unless  the  tfain^ 
required  to  be  assigned  or  delivered  be  placed  in  the  custody  of 
such  officer  or  receiver  as  the  Court  may  appoint ;  or  unlesa  an 
undertaking  be  entered  mto,  on  the  part  of  the  appellant,  with  at 
least  two  sureties,  and  in  such  amount  as  the  Court,  or  the  Judge 
thereof,  or  County  Judge,  may  direct,  to  the  effect  that  the  appel- 
lant will  obey  the  order  of  the  Appellate  Court  upon  the  appeal. 
N.  Y.  Code,  i  336. 

§  351.  Appeal  from  a  judgment  directing  the  execution  of  a  am- 
veyance,  etc. 

If  the  judgment  or  order  appealed  from  direct  the  executm  irf'a 
conveyance  or  other  instrument,  the  execution  of  the  judgment  or 
order  shall  not  he  stayed  by  the  appeal  until  the  instrument  is  exe- 
cuted and  deposited  with  the  Clerk  wi&  whom  the  judgment  w 
order  is  entered,  to  abide  the  judgment  of  the  Appellate  Court 
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g  352.   Undertaking  on  appeal  concerning  realjyroperty. 

If  the  judgment  or  order  appealed  from  direct  the  aale,  or  deliv- 
ery of  possession  of  real  property,  the  execution  of  the  same  shall 
not  be  stayed  unless  a  written  undertaking  be  executed  on  the  part 
of  the  appellant,  with  two  or  more  sureties,  to  the  effect  that  during 
the  possession  of  sueh  property  by  the  appellant,  he  will  not  commit, 
or  suffer  to  be  committed,  any  waste  thereon,  and  that  if  the  judg- 
ment be  affirmed,  he  will  pay  the  value  of  the  use  and  occupation  of 
the  property  from  the  time  of  the  appeal  until  the  delivery  of  poa- 
session  thereof,  pursuant  to  the  judgment  or  order,  not  exceeding  a 
sum  to  be  fixed  by  the  Judge  of  the  Court  by  which  the  judgment 
was  rendered  or  order  made,  and  which  shall  be  specified  in  the 
undertaking.  When  thejudgment  is  for  the  sale  of  mortgaged  prem- 
ises, and  the  payment  of  a  deficiency  arising  upon  the  sale,  the 
midertaking  shall  also  provide  for  the  payment  of  such  deficiency. 

N.  Y.  CoJe,  S  338. 

§  353.  Slay  of  proceedingt.  Tke  leeurify  on  appeal  mag  be 
limited  in  the  cote  of  an  execution,  etc. 

Whenever  an  appeal  is  perfected,  as  provided  by  the  preceding 
sections  in  this  chapter,  it  shall  stay  all  further  proccedinge  in  the 
Court  below,  upon  the  judgment  or  order  appealed  from,  or  upon 
the  matter  embraced  therein ;  but  the  Court  below  may  proceed 
upon  any  other  matter  included  in  the  action,  and  not  affected  by 
the  judgment  or  order  appealed  from.  And  the  Court  below  may, 
in  its  discretion,  dispense  with,  or  limit  the  security  required  by 
Sfud  sections,  when  the  appellant  is  an  executor,  administrator, 
trustee,  or  other  person  acting  in  another's  right. 

N.  Y.  Code,  (  339. 

I.  Where  a  suit  in  pending  in  the  Supreme  Court  ou  appeal,  the  judgment 
below  is  EUipended  for  all  parpoaes,  and  it  is  not  evidence  upon  [lie  questions  at 
tunc,  even  helween  the  parlies.      Woodbiiry  v.  Bowman,  13  Cal.  634. 

.  rroceedings  staved  upon  a  jncigmeni,  pending  an  a[ipoal,  though  no  undcr- 


lakinK 


Jiou  V.  Ausllll,  2  Ca.] 
appeal    from  an  order  of  reference  slays  tbc  proceedings.     Smilh  v 


Pol- 


lock, 2  Cal, 

4.  Where  Ihe  sureties  to  an  undertaking,  on  appeal  to  the  Sapremc  Conrl,  JUBI- 
ity  in  a  suta  less  than  double  the  amount  specilied  in  Che  nndenaking,  hot  nioro 
than  doulilc  the  amoant  of  three  hundred  dolUrs,  such  undertaking  is  sullieicnt, 
under  section  three  hundred  and  forty-ci(i:ht  of  the  Code,  though  insufficient  to  sta^ 
the  issuance  of  the  exeeulion.    Mokdannt  HiU  Co.  v.  Woodbart/,  10  Cal.  186. 

5.  Where  Ihe  examination  of  the  sureties  does  not  diacPose  sufBcient  property  to 
make  the  undertaking  operate  as  a  stay,  hut  does  disclose  euRieient  to  render  the 


i  opera 
appeal  ef&ctual,  respondent'.    . 
proceed  on  the  judgment,  notwithstanding 
tbe  Supreme  Conn  to  dismiss  the  appeal. 


10  Court  below  for  leave 
c  nndcrtaking,  and  not  by  motion 
oti>i«a  ¥.  DolSiTkidt,  15  Cal.  37*. 
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6.  A  stny  of  pron^dings.  from  its  nalare  uodor  an  appe&l,  onl^  opcrecea  apon 
ordtrs  or  judgniviita  conimaniline  some  act  to  lie  done,  atid  docs  not  rearh  a  rase 
(if  inJHnction.     Merced  Miniaii  Co.  v.  t'renioni,  7   Cal  132;  Hicki  v.  Micluui,  IS 


§  354,    Undertaking  may  be  in  one  instrument  or  several. 

The  undertaking  prescribed  by  sectionB  three  hundred  and  forty- 
eight,  three  hundred  and  forty-nine,  three  hundred  and  fifty,  aod 
three  hundred  and  fifty-two,  may  be  in  one  inatrument,  or  aeveral, 
at  the  option  of  the  appellant. 
N.  Y.  Code,  ^  340. 

§  355.  Justification  of  sureties  on  undertaking  on  appeal. 

[1854.]  An  tmdertaking  upon  an  appeal  shall  be  of  no  effect, 
unless  it  be  accompanied  by  the  affidarit  of  the  Bureties,  that  they 
are  each  woi^h  the  amount  specified  therein  over  and  above  all  their 
just  debts  and  liabiUties,  excluaive  of  the  property  exempt  from  exe- 
cution ;  except  where  tlie  judgment  exceeds  three  thousand  dollara, 
and  the  undertaking  on  appeal  is  executed  by  more  than  tvfo  sure- 
ties, they  may  state  in  their  affidavit  Uiat  they  are  severally  worth 
amounts  less  than  that  expressed  in  the  undertaking,  if  the  whole 
amount  be  equivalent  to  that  of  two  sufficient  sureties.  The 
adverse  party  may,  however,  e.\cept  to  the  sufficiency  of  the  sure- 
ties within  five  days  after  the  filing  of  the  imdertaking,  and  unlesa 
they  or  other  sureties  justify  before  a  Judge  of  the  Court  below,  or 
a  County  Judge,  or  the  County  Clerk,  within  five  days  thereafter, 
upon  notice  to  the  adverse  party,  to  the  amount  stated  in  their 
affidavits,  the  appeal  shall  be  regarded  as  if  no  such  undertaking 
had  been  given ;  and  in  all  cases  where  an  undertaking  is  rwiuirtil 
on  appeal  by  the  provisions  of  this  chapter,  a  deixait  in  the  Court 
below  of  the  amount  of  the  judgment  appealed  from,  aud  three 
hundred  dollars  iu  a<ldition,  shall  be  eiiuivalent  to  filing  tlie  under- 
taking ;  and  in  all  cases  the  undertaking  or  deposit  may  be  waived 
by  thc*winttcn  consent  of  the  respondent. 

Sro  anic,  ^  348  ;  N.  Y.  CodG,  4  341. 

1.  Time  of  examination  of  Bureties.— Wiiero  a  party  pave  noti<^  of 

justification  of  the  sureties  on  an  underlakinj;  liofore  the  Clerk  of  tlie  Court  bclo". 
on  tlie  seventh  of  Novenber,  between  tlie  hours  of  icti  A.  M.  and  five  P.  M.  of 
(hat  dav,  and  the  surelies  appeared  Djion  such  notice  soon  after  Ten  of  thai  daj: 
lliid,  tliat  tha  Clerk  acled  properly  in  refuiinfto  take  tlieir  jusiificalion.  theoppo- 
site  pnrlv  being  absent,  until  the  last  hour  slated  in  the  ootiee.  lioicrr  v.  Knot,  10 
Cal.  480. 
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un  ID  nndortAkinc;  on  appeal,  and  appellant  there  Kave  notice  that  the  suretin 
vanldjaalifv  on  the  iwenly-fiftli  of  the  same  month,  and  orders  were  afterwards 
made  extciitlin):  the  time  of  justification  to  May  lat :  l/dd,  that  the  failure  of  the 
•Dretica  to  justify  within  live  days  after  notice  of  exception  to  their  sufficiency  ren- 
dered the  appeal  a  nullity  :  that  the  statute  upon  this  subject  is  perotnptoij  ;  and 
that  the  Court  iiad  no  posrer  to  extend  the  time.    RoushY.  Vim  Hagen,  IT  uU.  I!l. 

3.  Officers  before  Thom  to  jnatify. — Under  the  three  hundred  and  &{tv- 
fifth  ai^cilon  of  the  Practice  Aot,  where  rcapouilent  excepts  to  the  sureties  on  the 
Dndcrtakint;  on  appeal,  the  sureties  must  justify  before  a  County  Jud):e  of  the 
rouuty  where  the  suit  is  pendtni!;.  where  that  officer  is  selected,  and  where  such 
justification  was  liefurc  the  County  Judge  of  anotlicr  county,  where  the  sureliei 
resided,  the  appeal  will  be  dismissed,    lloiah  v.  Van  Hagm,  18  Cal.  668, 

4-  Failure  to  juetify,  effect  of.— A  failure  of  suratiFB  upon  an  undertak- 
inp  on  appeal  to  juslify,  wlicn  they  are  cxeeutod  to,  leaves  the  appeal  as  though 
na  undertaking  had  been  filed,  and  ineficetaal  for  any  purpose.  Lmi-ar  t.  Knox, 
10  Cal.  t80, 

b'.  Where  the  appellant,  on  an  •pneal  pending  from  the  Diatrici  Court  to  the 
Supreme  (',ourt.  tilcil  in  the  Clerk's  office  of  the  Uiatrict  Court  his  notice  of  appeal 
■nd  undertaking;,  and  the  res|>ondcnt,  within  the  lime  allowcil  by  law,  excepted  to 
the  sufficiency  of  the  sureties  to  the  undertaking,  and  they  failed  to  justify  to  tha 
tatisfactiun  of  tiie  Clerk  of  said  Court,  who  issued  execution  on  said  judgment: 
Hdil,  that  it  WAS  error  in  the  Jiid^  of  said  Court  to  make  an  order  of  sapersedeaa, 
■laying  said  execution .    Muktlamnc  Hill  Co.  v.  Woodbury,  10  Cal.  188. 

6,  A  new  undertEikiiig  may  be  filed,  &c.— At^cr  notice  of  exception 
10  the  sufficiency  of  the  sureties  on  an  undertaking  on  appeal  to  the  Suprema 
Court,  they  eaunot  justify  without  notire  to  the  adverse  party:  and  in  this  case, 
the  justitii'ation  '>eing  made  without  notice,  the  appeal  was  onlercd  to  be  dismissed, 
udIos  ap[>ellants,  within  ten  days,  file  a  new  undertaking,  and  the  sureties  thereon 
justify  upon  notice  to  the  respoiidcnt.    Stark  v.  Barrett,  IS  Cal.  361. 

'.  DismiBSal  of  appeal. — An  appeal  will  not  be  dismissed  on  the  ground 
at  insufficiency  in  the  j  list  iti  cat  ion  of  the  sureties  on  the  undertaking,  when  Ih» 
undertaking  wsii  both  to  render  the  appeal  cflcctual  and  to  stay  oxccutiun,  and  tho 
juMiflcation  was  euflicicnt  for  the  former  purpose.  Dobbins  v.  Dollarhide,  15  Cal. 
374. 

§  356.   Undertaking  in  cases  not  specified  ahove. 

In  cases  uot  provided  for  in  eectiona  three  hundred  and  forty-nine, 
three  huriiircd  and  fifty,  three  hundred  and  fifty-one,  and  three 
hundred  and  fifty-two,  the  perfecting  of  an  appeal,  by  giving  the 
undertaking,  and  the  justification  of  the  sureties  thereon,  if  required, 
or  making  the  deposit  mentioned  in  section  three  hundred  and  forty- 
eight,  shall  stjiy  proceedings  in  t]ie  Court  below  upon  the  judg- 
ment or  order  appealed  from ;  except  that  where  it  directa  the  sale 
of  perishable  pro|)ei-ty,  the  Court  below  may  order  tiie  proper^ 
t«  be  sold,  and  the  proceeds  thereof  to  be  deposited,  to  abide  tbe 
judgment  of  the  Appellate  Court. 

N.  Y.  Cwlc,  t  342. 

I.  In  an  aciicm  for  personal  property,  with  damages  for  its  detention,  the  verdict 
■u  for  defendant,  and  anhsequenily  the  Court  below  made  an  order  grantin("  a 
new  tnal,  from  which  order  defendant  appealed  to  the  Supreme  Court,  giving 
an  undertaking  for  damages  and  costs,  under  the  three  hundred  and  forty.eighlh 
■eclion  of  the  Proetiec  Act,  and  then  the  Court  below,  against  the  objection  of 
defendant,  proceeded  to  try  the  cause  a  second  time,  when  plaintiff  had  verdictand 
judgment:  Ildd,  that  tlie  judgment  must  be  reversed,  because  the  Court  below 
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could  not  proceed  with  a  second  trial  until  the  appeal  ^m  the  order  was  detenn- 
ined.     Fardy.  Thompson,  19  Cal.  118. 

2.  On  appeal  from  an  order  granting  a  new  trial,  in  such  a  case,  the  verdict  being 
in  favor  of  the  defendant  and  appellant,  undertaking  for  damages  and  costs  aecoid- 
ing  to  the  three  hundred  and  forty-eighth  section  of  the  Practice  Act  is  sufficient 
to  stay  proceedings  pending  the  appeal.    Id. 

§  857.  Appeals  may  be  brought  to  a  hearing  on  notice. 

[1854.]  Appeals  in  the  Supreme  Court  may  be  brought  to  a 
hearing  by  eitiier  party,  upon  a  notice  of  three  days  to  the  oppo- 
fflte  party.  Before  the  argument,  each  party  shall  furnish  to  the 
other,  and  each  of  the  Justices,  a  copy  of  his  points  and  authorities, 
or  either  party  may  file  one  copy  thereof  with  the  Clerk,  who  shaD 
cause  the  requisite  copies  to  be  made. 

1.  Where  notice  of  argument  has  been  given  by  the  appellant,  the  respondent 
may  move  for  an  affirmance  of  the  judgment  ex  parte,  although  he  has  given  no 
notice  of  argument.     Bennett,  J.  dissenting.     Constant  v.  Ward,  1  Cal.  333. 

2.  Though  a  decision  of  the  Supreme  Court  will  not  be  set  aside  for  want  of  a 
formal  statutory  notice  of  argument,  if  the  adverse  party  had  actual  notice,  yet  a 
judgment  of  affirmance  for  failure  of  the  appellant  to  appear  will  be  set  aside,  if 
he  had  not  actual  notice,  etc.     Lightstone  v.  Ixiurencd,  2  Ual.  106. 

3.  Where  counsel,  in  a  cause  pending  in  the  Supreme  Court,  stipulate  to  sub- 
mit the  case  to  the  Court  on  two  grounds  only,  it  is  a  clear  waiver  of  all  other 
assignments  of  error,  and  they  will  not  be  allowed  to  go  behind  such  stipulation, 
and  insist  upon  points  other  than  those  mentioned  in  the  stipulation.  Caham  et 
al.  V.  Levjf,  10  Cal.  216. 

§  358.  On  judgment  on  appeal^  remittitur  shall  be  certified  to 
the  Clerk  of  the  Court  below. 

When  judgment  is  rendered  upon  the  appeal,  it  shall  be  certified 
by  the  Clerk  of  the  Supreme  Court  to  the  Clerk  with  whom  the 
judgment  roll  is  filed,  or  the  order  appealed  from  is  entered.  In 
cases  of  appeal  from  the  judgment,  the  Clerk  with  whom  the  roll 
is  filed  shall  attach  the  certificate  to  the  judgment  roll,  and  enter 
a  minute  of  the  judgment  of  the  Supreme  Court  on  the  docket 
against  the  original  entry.  In  cases  of  appeal  from  an  order,  the 
Clerk  shall  enter  at  length  in  the  records  of  the  Court  the  certifi- 
cate received,  and  minute  against  the  entry  of  the  order  appealed 
from  a  reference  to  the  certificate,  with  a  brief  statement  that  such 
order  has  been  aflirmed,  reversed  or  modified,  as  tJie  case  may  be, 
by  the  Supreme  Court,  on  appeal. 

1.  The  Court  below  cannot  refuse  to  give  eflfect  to  the  judgment  of  this  Court; 
and  a  judgment  entered  by  the  Clerk,  in  such  case,  is  just  as  binding  as  if  catered 
in  the  Supreme  Court  itself.    McMillan  v.  Richards,  12  Cal.  467. 

2.  Where  a  case  is  appealed  from  the  District  Court  to  the  Supreme  Court,  tod 
the  Supreme  Court  reverses  the  judgment  of  the  District  Couit,  and  directs  the 
entry  of  a  final  judgment,  such  judgment  can  be  entered  by  the  Clerk  of  the  Dis- 
trict Court  in  the  vacation.    Id. 

3.  The  act  of  the  Clerk  in  entering  the  judgment  is  a  mero  ministerial  act.  Jd. 
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Chapter  IU. — Appeah  to  the  Supreme  Court  from  the  County 
Court. 

Sec.  859.  Appeal  may  be  taken  from  County  Court,  in  certain 
caaet. 

360.  Security  on  appeal  shall  lie  the  same  at  provided  in 

preceding  chapter. 

361.  Appeals  may  be  brought  to  a  hearing  on  notice. 

362.  Appellant  sh(Ul  furnish  papers  on  appeal. 

§  369.  Appeal  may  be  taken  from  Cotmty  Court,  in  certain 
cases. 

[1853, 1854.]  An  appeal  may  be  taken  to  the  Supreme  Court 
&om  a  judgment  of  the  County  Court,  in  all  cases  ^bere  the 
amount  in  dispute  exceeds  two  hundred  dollars,  or  where  the  legal- 
ity of  any  tax,  toll  or  impost,  or  municipal  fine,  ia  in  question. 

1 .  No  appeal  was  allowed  by  law  from  a  Countr  Court  lo  the  Supreme  Court, 
prior  to  the  first  day  of  Jaly,  18M.     MiddUton  v.  Gould  el  at.,  5  Cal.  190. 

9.  An  objection  that  a  County  Court  has  no  JHriEdiction  in  csees  on  appeal, 
where  no  appeal  bond  it  given  as  required  by  the  elatuto,  sliould  be  maiie  in  the 
Conrt  below.  It  is  too  late  to  raise  the  qneation  here.  Howard  v.  Ilanaoa,  5 
Cal.  76. 

3.  Where  sneh  an  objection  ia  made  within  the  proper  lime,  it  is  the  duty  of  the 
preaiding  Judge  to  hear  the  excoae  of  the  port/  failing  to  produce  it,  and  if  Buffic- 
leni,  to  allow  bim  to  file  a  bond.     Id, 

4.  Where  a  party  appealed  from  a  Justice's  Court  to  a  County  Court,  and  the 
Justica  neglected  to  send  up  with  the  record  the  notice  of  the  appeal :  Held,  tliM 
it  was  error  to  refuse  to  allow  appellant  the  opportunity  of  moving  to  compel  the 
Justice  to  send  it  up.  by  peremptorily  dismissing  (he  appeal.  Shennan  v.  Uolberg, 
9  Cal.  IT. 

5.  The  Sapreme  Court  has  jurisdiction  to  hear  and  determine  appeals  from  the 
jadginent  of  the  County  Court,  on  question  of  fraud  made  od  the  petition  of  an 
iHMil vent  for  a  discharge  from  his  debts.    Fisk  r.  Hit  Crediton,  \2  Cal.  281, 

6.  A  refusal  by  the  County  Court,  on  appeal  from  a  Justice,  to  permit  anamend- 
DieDt  of  the  complaint,  is  matter  of  discretion,  and  there  being  no  affidavit  of 
materiality,  nor  any  showing  of  the  importance  of  the  amendment,  this  Court  - 
will  not  inieri'ere.     Cmfidd  v.  Baiet,  13  Cal  606. 

7.  Where,  in  an  action  of  forcible  entry  and  detainer,  the  jadgmcnt  ia  for  the 
possession  of  the  premiges,  and  ninety-four  dollars,  treble  damages,  besides  costa 
— the  title  not  being  involved — query,  whether  the  Supreme  Court  hsia  jurisdiccian 
of  an  appeal  from  the  County  Court.     Paxd  r.  SUcer,  16  Cal.  73. 

8.  No  appeai  will  lie  from  a  judgment  for  two  hundred  dotlara,  costs  and  per 
ctnlage.  The  amount  must  exceed  two  hundred  dollars — that  is,  the  amount  in 
diipuie — costs  and  per  centage  aie  only  incidental  lo  the  action.  Zubritkiev.  Terry; 
Vataa  v.  Reen  tt  at.,  30  CaU 

§  360.   Security  on  appeal  shall  be  the  same  a*  in  preceSmg 

upter. 

[1854.]     Securily  ahall  be  ^veu  upon  such  appeal  in  the  same 


390  APPEALS  FROM   PEOBATB   COURTS.         [§§361-363 

manner  and  to  the  same  extent  as  upon  an  appeal  to  the  Supreme 
Court  from  the  District  Court,  and  like  justification  on  the  part  of 
the  sureties  may  be  required. 

See  ante,  ^  348  to  356,  inclusive,  aod  notes. 

§  361.  Appeal  may  be  Irought  to  a  hearing  on  notice, 

[1854.]  Appeals  from  the  County  Courts  shall  be  brought  to  a 
hearing  in  the  same  manner,  and  upon  like  notice,  as  appeals  finm 
tiie  District  Court. 

See  cMUy  \  357  and  notes. 

§  362.  Appellant  shall  furnish  papers  on  appeal. 

[1853,  1854.]  The  appellant  shall  furnish  the  papers  for  the 
Supreme  Court  in  the  same  manner  as  upon  appeals  from  the  Dis- 
trict Court. 


Chapter  IV.* — Appeals  to  the  District  Courts  from  the  Probate 

Courts. 

Sbc.  363.  Appeals  may  be  taken  from  Probate  Court. 

364.  Time  tvithin  which  appeal  shall  be  taken. 

365.  Appeals  shall  be  heard  as  soon  -as  possible. 

§  363.  Appeals  may  be  taekn  from  Probate  Caurt. 

An  appeal  may  be  taken  from  a  Probate  Court  to  the  District 

•  STATUTB8  OF  1866,  801;  Wood's  Digest,  421,  Abtxclx  2854. 

Sso.  297.  [1861.1  An  appeal  may  be  taken  to  the  Supreme  Court  fh>m  an  order,  decree  or 
judgment  of  the  Probate  Court,  where  the  estate  or  amount  in  dispute  cxceede  two  bni^ 
dred  dollars,  in  the  following  caaoH: 

Irt.  For  or  against  granting  or  revoking  letters  testamentary  or  of  administration,  or  of 
guardianship ; 

2d.  For  or  against  admitting  a  will  to  probate; 

8d.  For  or  against  the  valifiity  of  a  will,  or  revoking  the  probate  thereof; 

ith.  For  or  against  setting  apart  property,  or  making  an  allowance  for  a  widow  orcUM; 

6th.  For  or  against  directing  the  sale  or  conveyance  of  real  property ; 

6th.  On  settlement  of  any  account  of  an  executor  or  administrator,  or  guardian; 

7th.  For  or  against  declaring,  allowing  or  directing  the  payment  of  a  debt,  claim,  legacy 
or  distributive  share. 

Sso.  29S.  [1856.]  The  appeal  mav  be  taken  within  sixty  days  aiter  the  order,  decree  or 
Judgment  is  made  and  entered  in  the  minutes  of  the  Court ;  it  shall  be  made  by  filing  ^th 
the  Clerk  of  the  Probate  Court  a  notice,  stating  the  appeal  fVom  the  order,  decree  or  Jadf* 
ment,  or  some  apecific  part  thereof,  and  by  executing  an  undertaking,  or  ^ving  surety,  os 
such  appeal  in  the  rame  manner,  and  to  the  same  extent,  as  upon  an  appeal  to  the  Siiprcot 
Court  from  the  District  Court;  provided,  the  appeal  of  an  executor  or  administrator  who 
has  given  an  oflBcial  t>ond  shall  be  complete  auo  effectual  without  the  undertakinc;  pi]o* 
vidoa  also,  from  an  order,  decree  or  Judgment,  made  sinoe  the  first  day  of  October,  etgbtssD 


• 
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Court  of  the  district  in  which  the  Probate  Court  is  held,  in  the  fol- 
lowing cases : 

Ist.  From  an  order  or  decree  admitting  a  will  to  probate,  or 
refu^g  the  same ; 

2d,  From  an  order  setting  apart  property,  or  making  an  allow- 
ance for  the  widow  or  children ; 

3d.  From  an  order  granting  letters  testamentary  or  of  adminis- 
tration, or  appointing  a  guardian  of  an  infant,  or  of  an  insane  per- 
son, or  of  a  pereon  incompetent  to  manage  his  property,  or  refus- 
ing to  grant  such  letters,  or  to  make  such  appointment,  or  making 
such  letters  or  appointment ; 

4th.  From  an  order  directing  the  sale  or  conveyance  of  real 
property; 

5th.  From  an  order  or  decree  by  wiiich  a  debt,  claim,  legacy,  or 
distributive  share  is  allowed,  or  payment  thereof  directed ;  or  by 
which  Bucb  allowance  or  direction  is  refused ; 

6th.  From  an  order  made  on  tJie  settlement  of  an  executor, 
administrator  or  guardian. 

See  Belknap's  Probate  Law,  pp.  21-92;  also  pp.  1S9-16I. 

§  364.   IHme  within  which  appeal  shall  be  taken. 
The  appeal  shall  be  taken  within  thirty  days  after  the  order  or 
decree  appealed  Irom  is  entered  with  the  Clerk. 

§  365.  Appeals  shall  he  had  as  soon  as  posnble. 

[1854.]     Appeals  from  tJie  Probate  Court  shall  be  brought  to  a 
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entry  of  lb 

le  order,  docroe  or  Judgment;  provided,  if  (lie  order  decree,  or  Judgmonl  baa 
FlDco  the  flrtt  da;  or  uStober,  eVghleon  buodrcd  a«d  dfty-foar,  be  >b€l  prepare 

h«Bm,<lc 

Uld  fll«  ><» 

The  protlaioaa  aa  amended,  of  Chapter  1,  Title  IX.  of  llio  *el  ealilled  ■■  an  Aet 

«2!^J?J' 

_ _._  ,  not  conBict  with  the  ptovialoi 

wplieablc  la  appeaia  from  the  I'robalo  Court. 

Sec.  SOI.  (18SI.)  When  an  order  or  decroo  appointing  an  execnlor,  or  adminlalralor,  or 
nardlan.  rhall  te  reierKd  oD  ippeal.  all  lawnil  acif  In  adminittiation  upon  the  estate  per- 
IbnDed  by  mob  executor,  or  admin letrator.  or  guardian,  If  he  aliall  quality,  eball  be  as  valid 
••if  incb  order  or  decree  bid  been  affirmed.  When  an]' executor  or  ad  mini  itrat  or  reaigni. 
or  ia  removed,  a  locceHor  may  be  appoloted,  if  a  necovity  therefor  olIeIh,  ^«itbou(  again 
provini;  the  death  and  evidence  of  the  teiilator  or  intwtate. 

8lc.aB.  (1866.)  Where  11 1«  not  olhcrwlBe  prctcrlbcii  by  law,  Ibo  Probate  Conrt  or  the 
8iip>«me  l^uurt,  on  appeal,  may  in  lU  dlFCieliuti,  order  casta  to  be  paid  by  any  party  to  the 
procevdicn,  or  out  ol  Ibc  eetate.  aa  Justice  may  require^  execution  Ibr  tbo  coala  nuy  intie 


See  BeUuiap'a  Probate  Law,  pp.  21-31;  also  pp.  1S9-161. 
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hearing  at  the  earliest  period  practicable.  For  a  failure  to  prose- 
cute an  appeal,  or  unnecessary  delay  in  brin^g  it  to  a  hearing,  the 
District  Court  may  order  the  appeal  to  be  dismissed. 

1.  The  District  Court  has  only  original  jurisdiction ;  it  has  no  appellate powen. 
Cauijield  v.  Hudaon,  3  Cal.  289 ;  Zander  v.  Che,  5  Cal.  230. 


Chapter  V. — Appeah  to  the  County  Courts  from  Justices^  and 

Recorders^  Courts. 

Sec.  366.  Appeals  may  he  taken  on  questions  of  law,  or  on  ques- 
tions of  law  and  fact. 
367.  HEscellaneous  provisions  on  trials  in  County  Courts. 

§  366.  Appeals  may  be  taken  on  questions  of  law,  or  on  ques- 
tions  of  law  and  fact. 

[1853, 1854.]  Judgments  in  all  civil  cases  rendered  by  Jus- 
tices', Recorders'  and  Mayors'  Courts,  may  be  reviewed  by  the 
County  Court ;  when  the  appeal  is  taken  on  questions  of  law  alone, 
it  shall  be  heard  on  a  statement  of  the  case  prepared  as  prescribed 
in  Title  XVI  of  tlds  act.  When  the  appeal  is  taken  on  questions 
of  fact,  or  on  questions  of  both  law  and  fact,  the  action  shall  be 
tried  anew  in  the  County  Court,  and  either  party  may;  on  such 
trial,  demand  a  jury. 

Secpos^  §§  624-628. 

1.  On  appeal  from  a  Justice's  Court  to  the  County  Court,  on  questions  of  law 
alone,  if  a  new  trial  be  ordered,  it  should  take  place  in  the  County  Court  Peo^ 
plev,  FreeLoUy  8  Cal.  517. 

2.  The  County  Court  has  the  sole  appellate  jurisdiction  in  all  cases,  civil  and 
criminal,  arising  in  Justices'  Courts,  sunject  to  such  restrictions  as  the  Lcg:islatnie 
may  impose,  by  making  the  decisions  of  the  Justice  final  iu  such  cases  as  may 
be  determined  by  law.    People  v.  Fowler,  9  Cal.  85. 

3.  A  defendant  who  has  been  properly  served  with  process  issued  out  of  a  Jus- 
tice's Court,  who  allows  judgment  to  t)e  taken  against  him  by  default,  admits  the 
facts  alleged  in  the  complaint,  and  no  appeal  will  lie  from  such  judgment  in  refer 
ence  to  such  facts,  there  being  no  issue  of  fact.  The  People  ex  ret.  Jones  t.  TV 
County  Court  of  El  Dorado  County ^  10  Cal.  19. 

4.  Not  could  he  ask  the  County  Court  to  hear  the  appeal  on  questions  of  law, 
unless  there  was  a  statement  filed  of  the  grounds  on  whicn  he  intended  to  rely.  U. 

5.  In  such  case,  where  the  defendant  appeals  on  questions  of  both  law  and  fact, 
he  is  not  entitled  to  a  trial  de  novo.    Id. 

6.  In  all  cases  the  issue  of  fact  must  be  made  in  the  Court  of  original  jorisli^ 
tion.  The  County  Court  can  only  rtftry  the  issue  tried  in  the  Court  below.  This 
is  what  is  meant  by  a  trial  anew  in  the  County  Court,  under  section  six  hondred 
and  twenty-six  of  the  Practice  Act.    Id, 

7.  Where  a  cause  is  heard  on  appeal  in  a  County  Court,  for  the  purpose  of  try- 
ing the  same  de  novo,  it  is  the  duty  of  the  Court  to  proceed  with  the  trial  on  the 
merits  of  the  case.     Coyle  v.  Baldwin  etal.  i  Cal.  75. 
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§  367.  MhceUaneous  provUwtu  on  triaU  in  County  Courts. 

[1854.]  Upon  an  appeal  heard  upon  a  statement  of  the  case, 
the  County  Court  may  review  all  orders  affecting  die  judgment 
i^pealed  from,  and  may  set  aside,  or  confirm,  or  modify  any  or  all 
of  Uie  proceedings  subsequent  to,  or  dependent  upon,  eaii  judg- 
ment ;  and  may,  if  necessary  or  proper,  order  a  new  trial.  When 
the  action  is  tried  anew,  on  appeal,  tJie  trial  shall  be  conducted  in 
all  respects,  as  trials  in  the  District  Court.  The  provisions  of  Hub 
act,  as  to  chan^g  the  place  of  trial,  and  all  the  provisions  as  to 
trials  in  the  District  Court,  shall  be  applicable  to  trials  on  appeal 
in  the  County  Court.  For  a  failure  to  pn)secut«  an  appeal,  or 
unnecessary  delay  in  brining  it  to  a  hearing,  the  County  Court, 
after  notice,  may  order  the  appeal  to  be  dismissed.  Judgments 
rendered  in  the  County  Court  on  appeal,  shall  have  the  same  force 
and  effect,  and  be  enforced  in  the  same  manner,  as  judgments  in 
actions  conmienced  in  the  District  Court. 


1.  Wliere  a  moLiun  ii 
eroanda  that  ihc  aoderUking  filed   i; 
thereof  the  other  pu-rv  aSen  to  amend  his  nndGrtakiog :  Held,  Ihnt  it  is  error 
to  refoBC  10  allow  him  ia  lo  do.      Canningliam  v.  Uoptim.  8  Cal.  33. 

2.  When  an  appeal  ia  taken  on  qncBlions  of  fftol  alone,  the  Appellate  Conrt  wiH 
not  dinturb  the  verdict,  when  there  is  aoj  evidence  to  support  it.  Escoileand  Wifi 
T.  Merit.  9  Cal.  94. 

3.  Where  in  suit  in  a  Juatiee's  Court  for  damages  to  i«al  property,  the  answer 
pot  in  issue  the  ownership  of  the  property,  and  the  defendant  moved  lo  transfer  the 
cue  to  the  District  C-ourl  for  trial,  which  motion  was  refused  ;  atid  after  tri^ 
before  the  Justice,  judgment  was  rendered  for  plaintiff,  and  the  defendant  appealed 
to  the  CouDi;  Court,  where  the  judp:incnt  was  set  aside,  and  an  order  made  trana- 
ferring  the  case  to  the  District  Court,  where,  after  trial,  plaintiff  ncain  had  jndg- 
loeni :  lltld,  that  the  County  Court  had  authority,  under  sections  five  hundred  aud 
eighty-one  and  three  hundred  and  sixtv-sevcn  of  the  Practice  Act,  to  transfer  the 
ewe  10  the  Dislriet  Court ;  thai  the  efitrt  of  the  appeal  to  the  County  Conrt  wa« 
to  Teft  it  with  authority  to  make  all  orders  necessary  for  the  determination  of  the 
caae ;  and  aa  the  ease  was  to  be  tried  dt  nom,  and  Che  County  Court  was  iacom- 
petent,  under  the  statute,  to  try  il,  the  transfer  to  the  District  Court  was  Qece»- 
■■ry.      Cullrn  v.  Langn'dge,  17  Cal.  67. 

4.  The  fact  that  the  sum  locd  for  in  such  case  was  only  two  hundred  dollars, 
does  not  deprive  the  District  Court  of  jorisdiclion.  The  fact  that  (he  title  to  real 
property  was  involved,  and  not  the  snm  sned  for,  eatabliahca  the  jnrisdiotion.  The 
lasue  upon  this  question  of  title  had  Hrsl  to  be  found  in  &vor  of  plaintiff,  bctbre  ha 
ooaid  recover  any  damages.  This  issue  involved  not  only  the  nght  of  plaintiff  to 
recover,  but  the  entire  value  of  the  property;  and  there  being  nothing  in  the 
record  to  show  Ibis  value  lo  be  InsumcienE  to  support  the  iurisdictian,  the  pre- 
tumptioiu  are  iu  favor  of  the  validity  of  the  proceedings.    Id. 
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TITLE   X. 

MISCELLANEOUS   PROCEEDINGS. 

Chapter  I. — Proceedings  against  joint  debtors. 

Sec.  368.  Parties  not  summoned  in  action  on  joint  contract  may 

be  summoned  after  judgment. 

369.  Summons^  in  that  case^  what  to  contain  and  how 

served, 

370.  Affidavit  to  accompany  summons. 

.  371.  Answer y  when  filed  and  what  it  may  contain. 

372.  What  will  constitute  the  pleadings  in  the  case. 

373.  Issues  how  tried,  and  verdict  what  to  be. 

§  368.  Parties  not  summoned  in  action  on  joint  contract,  mag 
be  summoned  after  judgment. 

When  a  judgment  is  recovered  against  one  or  more  of  several  per- 
sons, jointly  indebted  upon  an  obligation,  by  proceeding,  as  provided 
in  section  thirty-two,  those  who  were  not  originally  served  with  the 
summons,  and  did  not  appear  to  the  action,  may  be  summoned  to 
show  cause  why  they  should  not  be  bound  by  the  judgment  m  the 
same  manner  as  though  they  had  been  originally  served  with  the 
summons. 

See  §§  32,  145.     N.  Y.  Code,  ^  375. 

§  369.  Summons,  in  that  case,  what  to  contain  and  how  served. 

The  summons,  as  provided  in  the  last  section,  shall  describe  the 
judgment,  and  require  the  person  summoned  to  show  cause  why  he 
should  not  be  boimd  by  it,  and  shall  be  served  in  the  same  maimer 
and  returnable  within  the  same  time  as  the  original  summons.  It 
shall  not  be  necessary  to  file  a  new  complaint. 

§  370.  Affidavit  to  accompany  summons. 

The  summons  shall  be  accompanied  by  an  affidavit  of  the  plainiiff, 
his  agent,  representative,  or  attorney,  that  the  judgment,  or  some 
part  thereof,  remains  unsatisfied,  and  shall  specify  the  amount  due 
thereon. 
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§  371.  Answer,  when  filed  and  what  it  may  contain. 

Upon  Buch  summons  the  defendant  may  answer  witiiin  tte  lame 
specified  therein,  denying  the  judgment  or  setting  up  any  defense 
which  may  have  arisen  subsequently ;  or  he  may  deny  his  liability 
on  the  obhgation  upon  which  the  judgment  was  recovered,  except  a 
lUscfaarge  from  such  liability  by  the  Statute  of  Limitations. 

§  372.   What  will  ccmttitute  the  pleading!  in  the  ease. 

If  the  defendant  in  his  answer  deny  the  judgment,  or  set  up  any 
defense  which  may  have  arisen  subsequently,  the  summons,  with  the 
affidavit  antiexed,  and  the  answer,  shall  constitute  the  written  alle- 
gations in  the  case ;  if  he  deny  bis  liability  on  the  obligation  upon 
which  the  judgment  was  recovered,  a  copy  of  the  original  compliunt 
uid  judgment,  the  summons  with  the  affidavit  annexed,  and  the 
answer,  shall  constitute  such  written  allegations. 

§  873,  Issues  how  tried,  and  verdict  what  to  he. 

The  issues  formed  may  be  tried  as  in  other  cases ;  but  when  the 
defendant  denies,  in  his  answer,  any  liability  on  the  obligation  upon 
which  the  judgment  was  rendered,  if  a  verdict  be  found  agfunst 
him,  it  shall  be  for  the  amount  remaining  unsatisfied  on  such  ori^ 
nal  judgment,  with  interest  thereon. 


Chapter  II. — Confes^vm  of  judgment  withont  action. 

Sec.  374.  Judgment  may  he  confessed  for  debt  due,  or  contingent 
liability. 
875.  Statement  in  writing,  and  form  thereof. 
376.  Filing  statement,  and  entering  judgment. 

§  374.  Judgment  may  be  confessed  for  debt  due,  or  contingent 
liability. 

A  judgment  by  confession  may  be  entered  without  action,  either 
for  money  due,  or  to  become  due,  or  to  secure  any  person  a 
contingent  liability  on  behalf  of  the  defendant,  or  both,  in  the  n 
ner  prescribed  by  this  chapter. 

N.  T,  Code,  i  382. 
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§  375.  Statement  in  writingy  and  form  ihereof. 

A  statement  in  writing  shall  be  made,  signed  by  the  defendant, 
and  verified  by  his  oath  to  the  following  effect : 

1st.  It  shall  authorize  the  entry  of  judgment  for  a  specified  sum; 

2d.  If  it  be  for  money  due,  or  to  become  due,  it  shall  state  con- 
cisely the  facts  out  of  which  it  arose,  and  shall  show  that  the  snm 
confessed  therefor  is  justly  due,  or  to  become  due ; 

3d.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a 
contingent  liability,  it  shall  state  concisely  the  facts  constituting  the 
liability,  and  shall  show  that  the  sum  confessed  therefor  does  not 
exceed  the  same. 

N.  Y.  Code,  S  383. 

1.  Generally. — Where  a  judgment  waii  rendered  by  confession  in  open  Comt 
apon  an  allegation  of  indebtedness  and  appearance  of  the  parties,  whatever  enon 
intervened,  they  cannot  at  the  instance  of  one  not  a  party  to  the  judgment  be 
invoked  to  set  aside,  or  show  the  judgment  was  a  nullity.  Cloud  v.  El  Dtrod* 
County,  12  Cal.  133. 

2.  The  Legislature  did  not  intend  any  more  definiteness  or  particularitv,  in  ctses 
of  confession  of  judgment,  than  in  complaints  upon  the  same  cause  o^  action  in 
the  ordinary  course  of  procedure. — ^Baldwin,  J.     Cordier  v.  Schtoss,  12  Cal.  143. 

3.  Where  a  judgment  by  confession  is  attacked  by  a  creditor  as  fraudulent 
against  him,  on  the  ground  that  the  object  of  the  debtor  and  the  jud^nnent  cred- 
itor was  to  assist  the  debtor  in  forcing  a  compromise  with  his  other  creditors  rather 
than  to  enforce  the  judgment,  the  complaint  must  plead  this  ground  of  objectioa 
to  the  judgment.  A  general  averment  that  the  intent  was  to  binder,  delay  and 
defraud,  is  insufficient. 

4.  Such  general  averment  of  fraud  will  not  put  the  adverse  party  on  hit 
defense. 

5.  An  insolvent  debtor,  wishing  to  prefer  a  particular  creditor,  may  give  him  a 
confession  of  judgment,  with  the  agreement  between  them  that  judgment  shall  not 
be  entered  on  the  confession  if  the  debtor  succeeds  in  obtaining  from  his  other  cred- 
itors an  extension — the  creditor  himself,  in  that  event,  also  to  give  time ;  but  that 
if  the  other  creditors  refuse  such  extension  and  attempt  to  attach,  then  that  the 
judgment  may  be  entered  on  the  confession  and  execution  issued.  Such  confes- 
sion, not  used  nor  intended  to  be  used  to  influence  the  negotiations  with  the  other 
creditors,  but  simply  designed  to  secure  the  preferred  creditor,  and  at  the  same 
time  to  extend  as  much  leniency  to  the  debtor  as  is  consistent  with  the  creditor's 
own  security,  is  valid.    Meeker  v.  Harris^  19  Cal.  278. 

6.  After  showing  an  indebtedness  to  have  arisen,  it  is  not  necessary  to  aver  that 
the  debt  has  not  been  paid  or  discharged.  Lanning  v.  Carpenter,  20  N.  V.  (6  Smith) 
447,  458. 

7.  It  is  not  necessary  that  a  confession  of  judgment  should  state  in  terms  thst 
the  amount  for  which  judgment  is  entered  "  is  due  or  to  become  due."  The  facts 
from  which  the  law  draws  such  a  conclusion  need  alone  be  stated.    Id, 

8.  SufQ.Oient  statements. — The  statement  for  a  judgment  by  a  confessioB 
was  as  follows :  "  The  above  indebtedness  arose  on  a  promissory  note  made  by  the 
defendants  to  the  plaintiff,  dated  June  2l8t,  1854,  in  the  sum  of  seven  hundred 
dollars,  with  interest ;  that  amount  of  money  being  had  by  the  defendants  of  the 
plaintiff,  and  upon  which  there  is  this  day  due  the  sum  of  seven  hundred  and 
eighty-two  dollars  and  seven  cents,  together  with  eighty  dollars  and  forty-one 
cents  now  due  the  plaintiff  from  the  defendants  as  costs,  in  an  action  hrooght 
gainst  the  defendants  by  the  plaintiff,  upon  said  promissory  note,  in  the  SapreoM 
OoMTt,  which  suit  is  now  discontinued  by  the  plaintiff  upon  this  confession  of  judg- 
ment to  him  by  the  defendants :"  Hdd,  sufficient,  there  being  no  pretense  that  the 
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moncT  Berared  vtu  not  jastXj  doe.  Fr^igh  v.  Brink,  18  How.  Fr.  89,  rerening 
8.  C.'l6  Id.  372. 

9.  A  Blatcmcnt  is  aafficicnt  ta  authoriie  B  jndijincnl  by  confession,  nnclcr  section 
three  hundred  and  eighlj-lhree  of  the  Code,  which  slates  that  the  indebtedness  arose 
upon  a  promissory  note,  the  date  of  which  is  K'^'C".  made  by  (ho  defendant  to  Iha 

Elaintiff,  in  the  sum  of  seven  hundred  dollars,  with  interest,  that  amonnt  of  money 
eing  had  by  the  defendants  of  the  pUintitT,  and  npon  which  there  is  this  day  dne 
tho  sum  of  seven  hnndrcd  and  eighty-two  dollars  and  forty-seven  cents,  with  the 
addition  :  "  And  we  hereby  state  that  the  sum  hereby  by  as  eanrcssed  is  justly  due 
to  the  said  plaintiff,  without  an;  fraud  whatever."  Freleigh  v.  Brink,  23  N.  X.  (8 
Smith)  41B. 

10.  A  statement  of  judgment  by  confession  to  secure  the  plaintiff's  contingent 
liahility  as  indorser  lor  tlio  accommodalion  of  the  defendant  is  sufficient  if  it 
dcscril-cs  the  notes,  naming:  the  respective  parties,  the  dates,  amounts,  and  times, 
and  places  of  payment.  The  consideration  need  not  be  stated,  nor  the  fact  that 
the  notes  had  been  discounted,  this  fhct  being  inferable.  Maris  v.  Reynolds,  13 
Abbott,  403. 

1 1 .  The  statement  mast  show  that  the  sum  confessed  does  not  exceed  tflc  debt. 
It  is  not  enough  that  it  state  that  the  confession  is  for  a  debt  justly  clue  and  owing, 
for  money  lent,  clc,  or  for  pooils  sold,  etc.,  withoni  stating  the  amount  of  the  loan, 
or  the  tola!  price.      Clemtnli  r.  Ueroui,  30  Barb.  325. 

12.  laaufficient  statements. — a  statement  for  confession  of  judgment, 
to  the  effect  thai  the  indebtedness  is  upon  a  note,  etc.,  is  insufficient.  So  wheif 
the  Btniemcot  is,  that  the  indebtedness  is  for  goods  sold  and  delivered,  and  money 
had  and  rcrcived,  it  is  insufilcient  in  this  :  that  it  does  not  show  the  kind,  or  qnan- 
tity,  or  price  of  the  goods,  or  time  of  sate,  or  when  the  moitey  was  received,  or 
ander  what  circumstances,  or  how  much  of  the  indebtedness  is  for  money,  and  how 
much  for  goods  ;  and  the  judgment  confessed  is  jinnio  ,/ac>e  fraudulent.  Cordier 
T.  Schlntt,  IS  Cal.  576. 

13.  A  statement,  under  the  three  hundred  and  scvenij^-fifth  section  of  the  Practice 
Art,  for  confession  of  judgment,  to  the  effect  that  plaintiffs  are  owners  of  a  note, 
tiiat  the  note  was  given  for  goods  sold  and  delivered  by  plaintiffs  to  defendants, 
antt  money  had  and  received  nv  defendants,  is  insnflieieni,  nod  the  judgment  ren- 
dered thereon  prima /ciciV  frandulent  against  creditors.     Id. 

M.  Whethcreacliof  the  defects  above  named  would  be  fata!  to  the  judgment, 
Dot  decided  ;  but  the  failure  to  state  the  amounts  due,  severally,  for  goods  and  for 
money,  would  be  fatal,  just  as  such  an  averment  is  insufflcicnl  iu  an  ordinary  com- 

15.  In  a  confession  ofjndgmcnt 
promisEorT  note,  (for  a  speciHe  date  and  ai 
at  Co.,  for  goods,  wares  and  merchandise  theretofore  purchased  of  L.  W.  &  Co.  by 
the  defendant,  which  note  was  indorsed  by  the  debtor,  and  came  into  the  hands  of 
the  plaintiffs  for  a  valuable  consideration :  "  I/eld,  insufficient.  Clajtin  v.  Sanger, 
11  Abb.  214,  note. 

16.  Plaintiff  was  a  grocer,  and  defendant  resided  with  his  family  in  his  vicinity. 
Defendant's  confession  of  judgment  staled  that  a  part  of  the  indebtedness  arose  on 
bis  promissory  note,  dated  May  1st.  1856,  given  by  defendant  to  plaintiff  for 
"groceries,  goods  and  merchandise  furnished  to  me  before  that  time  by  the  plaintiff, 
and  from  his  store,"  and  speeilied  the  amonnt  of  interest  due :  Ilfld,  insuStcieut, 
•a  not  showing  within  what  period  the  goods  were  furnished,  nor  the  facts  on 
which  interest  could  be  claimed.     McKu  v.  Tyton,  10  Abb.  392. 

IT.  Under  the  provision  of  section  three  hundred  and  eighty-two  of  the  Code — 
that  judgment  hj  confession  may  be  entered  for  money  due,  or  to  become  dne,  or 
to  sernre  any  person  against  contingent  liability — the  person  who  may  be  secured 
is  the  plaintiff  in  the  judgment.  A  conlession  of  judgment  to  A  to  secure  him, 
and  as  trustee  for  B  to  secure  a  contingent  liability  assumed  by  B,  is,  as  against 
■abseuncut  creditors,  illegal,  even  though  made  in  good  faith  in  respect  to  the  lat- 
ter liability.    Maria  t.  Hegnolds,  13  Abb.  403. 

18.  A  siatement  for  judgment  by  confession  "  that  the  plaintiff,  at  various  times 
in  the  years  1854  and  1B55,  sold  and  delivered  to  me  large  quantities  of  meat,  and 
upon  such  sale  there  is  now  justly  dne  to  the  plaintiff  a  balance  in  the  said  sum  of 
93,000,"  is  insufficient.  The  total  amount  of  the  debt  and  the  amount  of  the  pa;- 
menta  should  b«  stated.    Ntatbaam  v.  Kant,  7  Abb.  23. 
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19.  A  statement  for  judgment  by  confession,  referring  to  a  schedule  annexed: 
Held  insufficient,  for  not  showing  the  necessary  facts,  llaman  v.  KeinJuuif  11 
Abb.  132. 

20.  A  judgment  confession  to  secure  a  contingent  liability  on  a  guaranty,  shoold 
be  set  aside  on  motion  of  a  subsequent  judgment  creditor,  if  the  stutemcnt  in  which 
it  is  entered  does  not  show  the  particulars  of  the  contract  on  whioh  the  liability  re^ta 
— e.  g.  in  case  of  a  promissory  note,  who  are  the  parties  to  it,  and  the  facts  which 
impose  a  liability  thereon  on  the  plaintiff,  and  in  behalf  of  the  defendant,  and  soch 
a  liability  as  the  defendant  is  bound  to  protect.  Wiunebreuner  v.  Edtjerton^  8  Abb. 
419. 

21.  Judgment  was  entered  upon  a  statement  in  the  following  form :  '*  The  above 
indebtedness  arose  on  a  promissory  note  made  by  the  defendants  to  the  plaintiff, 
dated,  etc.,  in  the  sum  of  seven  hundred  dollars,  with  interest,  that  amount  of 
money  being  had  by  tlie  defendants  of  the  plaintiff,  and  upon  which  there  is  this 
due  the  sura  of  seven  hundred  and  eighty-two  dollars  and  seven  cents,  toj?ethcr 
with  eighty  dollars  and  forty-one  cents,  now  due  the  plaintiO'  from  the  defendants 
as  cost*  in  an  action  brought  against  the  defendants  by  the  plaintiff,  on  ^aid  pmm- 
issory  note,  in  the  Supreme  Court,  which  suit  is  now^  discontinued  l)y  the  plaintiff 
upon  this  confession  of  judgment  to  him  by  the  defendants  :"  ILidy  on  motion  of 
other  jmljjment  creditors,  insufficient.  C/iappell  v.  ChappiU,  2  Kern.  215;  Dun- 
ham V.   Waterman,  6  Abb.  357. 

22.  To  say,  "that  amount  of  money  l)eing  had  by  the  defendants  of  the 
plaintiff,"  without  saying  when  and  in  what  sums  had,  or  under  what  circuin- 
stances,  and  for  what  olyects  or  purposes ;  whether  as  a  gift,  or  a  loan,  or  for 
money  collected  and  misapplied,  or  in  payment  of  property  not  deliveretl,  or  upon 
any  other  contract  which  the  defendants  failed  to  execute,  is  to  witlihold  and  con- 
ceal from  the  other  creditors  of  the  defendants  the  most  material  facts  out  of 
which  the  debt  arose.     FreleUjh  v.  Brink,  16  How.  272. 

23.  A  stsiteraent  on  confession  of  judgment,  which  describes  a  promissory  note 
of  the  defendant,  and  alleges  that  it  was  given  for  money  had  and  received  by  me 
of  the  said  plaintiff,  at  my  request,"  is  insufficient  to  sustain  the  judgment.    Ual^  \ 
V.  AfatihewSy  12  Abb.  403,  note.  i 

24.  Void  judgments. — A  judgment  confessed  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  creditors,  is  void  as  to  such  creditors.  Ryan  v.  /Ai/jr, 
26  Cal.  38. 

25.  A  confession  of  judgment  to  a  bona  fide  creditor,  and  the  issuance  of  execu- 
tion and  making  levy  under  the  same  by  the  judgment  debtor,  witliout  the  knowl- 
edge of  the  judgment  creditor,  done  with  the  knowledge  tiiat  another  creditor  is 
about  to  attach,  and  for  tiie  purpose  of  defeating  his  attachment,  is  volfl  as  to  the 
attaching  creditor.     Id. 

26.  Judgment  by  confession  for  over  two  hundred  dollars,  in  a  Justice's  Court, 
is  void  for  want  of  jurisdiction.     FeiUett  v.  Kngler,  8  Cal.  77. 

27.  Where  judgment  is  confessed  on  a  note,  a  portion  of  the  consideration  being 
advanced  from  time  to  tijne  after  the  date  of  the  note,  whicli  drew  interest  on  the 
whole  amount  from  date,  a  portion  of  the  interest  is  fraudulent,  and  the  entire  uoie 
is  void  as  against  creditors.     Scales  v.  Scott,  13  Cal.  76. 

38.  Judgments,  prima  facie  void.— In  a  confession  of  judgment,  the 
omission  to  fully  comply  with  the  statute  to  set  forth  explicitly  the  facts  and  cir- 
cumstances upon  which  the  debt  was  incurred,  does  not  ipiio  facto  make  the  judg- 
ment void ;  it  merely  throws  the  burden  of  proof  on  the  jud;j:ment  crwlitor.  if  his 
judgment  is  contested  by  other  creditors,  of  proving  that  liis  judgment  was  fair  and 
not  fraudulent.     liichards  v.  McMillan,  6  Cal.  419. 

29.  But  such  a  failure  to  make  all  the  disclosures  required  by  the  statute  is 
prima  facie  evidence  of  fraud.     Jd. 

30.  Richards  v.  McMillan  (6  Cal.  419)  holding  that  tlie  omission,  in  a  confession 
of  judgment,  to  stale  the  facts  out  of  which  the  indebtedness  arose,  etc.,  is  strictly 
in  accordance  with  the  statute,  does  not  render  the  judgment  a  nullity,  but  is  sim- 
ply/>riwayaci>  evidence  of  fraud,  affinned.     Cordier  v.  ScJdoss,  18  C41I.  576. 

31.  Judgments;  how,  when  and  by  whom  may  be  set  aside. 

— An  application  by  a  judgment  creditor  to  set  aside  his  confession  of  judgment 
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Bhoold  show  thnl  the  claini  waa  not  just,  and  that  the  jadgment  ought  not  lo  have 
been  confessed.     Arrinfjloa  v.  S/ierry,  5  Cal.  514. 

32.  A  junior  judgment  creditor  has  no  right  to  join  with  the  defendant  in  an  appli- 
cation to  set  aside  suc-h  confessed  judgment.  lie  pust  resort  to  a  Court  of  Chan- 
cery if  he  is  dissatisfied.    Jd. 

33.  A  junior  judgment  creditor  must  resort  to  a  Court  of  Equity  if  he  ia  dissat- 
uficd  wiih  the  bomijulfa  of  the  confession  of  judgment.    Id. 

34.  In  a  suit  lo  set  aside  a  juJcmenl  confessed  by  a  party  lo  defraud  hig  ci«d- 
iton',  it  is  not  necessary  that  plaintitf  should  be  cither  a  judgment  or  execution 
cn^ilor.  A  lien  acquired  by  attachment  sufRces.  A  slight  mistake  in  the  eom- 
pulation  of  interest,  the  date  beiog  given,  is  no  evidence  of  fraud.  Scalet  v.  Scolt, 
13  Cat.  76. 

35.  A  statement,  made  for  the  purpose  of  entering  a  judgment  under  sections 
two  hundred  and  eiglity-two  and  three  hundred  and  eighty-three  of  tlie  Code,  which 
stales,  ns  tlie  facts  out  of  which  the  debt  arose,  "  that  heretofure,  at  the  city  of 
New  Vork,  I  (Hodgins)  made  my  certain  promissory  note  for  the  sam  of  ta.OOO, 
payable  on  demand ;  and  that  I  havo  not  paid  said  note ;  and  tliat  I  am  justly 
in<iclilcd  to  the  plaintitf  (Kendall)  thereupon,  in  the  said  sum  of  $3,000,"  u> 
whollv  insultirient  to  authorize  a  judgment  to  be  entered  upon  it.  Kemhtl  t. 
hodgmi.  7  Abbott,  309. 

36.  A  judgment  entered  on  sneh  a  statement,  and  an  enetutiou  issued  on  such  a 
judgment,  may  be  act  aside  on  motion  of  a  bona  Jidt  jiurchaaer  of  lands  on  which 
the  jud^meul  is  an  apparent  lien,  as  to  such  purchaser  and  the  lands  so  purcliased, 
and  sui'b  Intids  be  declared  to  be  freed  and  disrhai^ed  of  and  from  the  apparent 
lien  of  siii-h  judgment,  and  of  and  A^m  any  and  every  proceeding  whatsoever, 
under  and  by  virtue  of,  or  founded  on  such  Judtfmciit.    Id. 

3T.  Altliou}rh  a  judgment  entered  by  confession  may  he  set  aside  on  motion, 
when  rtic  Btalcraent  is  insufficient,  yet  siidi  relief  may  also  be  obtained  as  part  of 
the  jud^imeiit  in  a  creditor's  action.    Jfssiip  v.  Haltc,  29  Barh.  539. 

38.  A  judifment  hy  confession,  though  entered  on  a  defective  statement,  will  not 
be  set  aside  on  motion  of  a  creditor  whose  judgment  is  also  entered  on  a  defective 
atatcmcut.    Kile  v.  Laafci;  Id.  380,  note. 

39.  The  riuhl  to  set  aside  a  judgment  by  confession,  which  is  void  for  insuffi- 
ciency of  the  statement  on  which  it  is  entered,  is  not  limiteil  lo  judgment  cred- 
itors, hut  extends  to  any  credilore  wltose  rights  arc  affiictcd.  A  grantee  or 
mortgagee  of  premises  upon  which  the  Judgment  is  a  lien  may  attack  and  resist  in 
defense  of  any  action  to  which  tlioy  are  parlies,  any  such  judgment,  where  the  same 
is  sought  to  lie  enforced  by  suit  upon  tlio  judgment  hy  the  plaintiff,  as  well  as  thej 
might  move  lo  vacate  the  judgment,  or  bring  an  action  for  the  same  purpose. 
\otTi»  V.  Oentoii,  30  Barb.  117. 

40.  Amendment. — If  a  jailgment  taken  by  ronfcssion  upon  a  defective  slate- 
mem  ran  lie  amended,  it  ran  only  l>c  as  to  the  rights  of  the  parlies  lo  the  judg- 
ment, and  without  prejudice  to  those  of  other  judgment  credilois.  Jcmiijj  v.  Halie, 
»9  Barb.  539. 

41.  When;  ajudginenl  on  confession  is  filed  and  docketed,  the  omission  of  the 
Clerk  lo  make  the  indorsement  on  the  slalement  rccpiired  by  section  three  hundred 
and  eighly-fuur  of  the  Coile  cannot  affect  the  Bul>siaiilial  rights  of  anv  ])any,  and 

■    it  may  !«  made  nunc  pro  luac  by  on  order  of  the  Court.     Dali/  v.  JUaU/iewt,  12 

42.  The  Court  lias  no  power  to  allow  an  amendment  of  an  insufficient  statement 
and  confc'^iion  of  judgment,  so  an  to  render  the  judgment  entered  upon  it  valid  as 
aKainst  inierveuing  bona  Jide  purchasers  or  incumbrancers.  Haiamoud  v.  Batli,  8 
Abboii.  I  Si. 

43.  Whether  the  Court  has  power,  in  any  catc,  to  compel  one  who  has  confessed 
jodgmeni  ujion  au  insufGcient  statement  to  sign  and  verify  an  amended  statement. 
— Qw^  ^     Id. 

§  376.  Filing  itatemenl  and  entering  judgment. 
The  statement  shall  be  filed  with  the  Clork  of  the  county  in 
which  the  judgment  is  to  be  entered,  who  shall  indorse  upon  it,  and 
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enter  in  the  judgment  book,  a  judgment  of  such  Court  for  the 
amount  confessed,  with  ten  dollars  costs.  The  statement  and  affi- 
davit, with  the  judgment  indorsed,  shall  thereupon  become  the 
judgment  roll. 


Chapter  in. — Svbmitting  a  controversy  mitJwut  action. 

Sec.  377.  Controversy^  how  mbmitted  without  acti/m. 

378.  Judgment  on,  as  in  other  cases,  hut  without  costs  prior 

to  notice  of  trial. 

379.  Judgmerd  may  he  enforced  or  appealed  from  a«  m  on 

a/:tion. 

§  377.   Controversy,  how  submitted  without  action. 

Parties  to  a  question  in  difference,  which  might  be  the  subject  of 
a  civil  action,  maj,  without  action,  agree  upon  a  case  containing 
the  facts  upon  which  the  controversy  depends,  and  present  a  sub- 
mission of  the  same  to  any  Court  which  should  have  jurisdiction,  if 
an  action  had  been  brought.  But  it  must  appear,  by  affidavit,  that 
the  controversy  is  real,  and  the  proceedings  in  good  feith,  to 
determine  the  rights  of  the  parties.  The  Court  shall  thereupon 
•hear  and  determine  the  case,  and  render  judgment  thereon,  as  if  an 
action  were  depending. 

N.  Y.  Code,  §  372. 

§  378.  Judgment  on,  as  in  other  cases,  but  without  costs,  priof 
to  notice  of  trial. 

Judgment  shall  be  entered  in  the  judgment  book  as  in  other 
cases,  but  without  costs  for  any  proceeding  prior  to  the  trial.  The 
case,  the  submission,  and  a  copy  of  the  judgment,  shall  constitute 
the  judgment  roll. 

N.  Y.  Code,  §  373. 

§  379.  Judgment  may  be  enforced  or  appealed  fromy  asmtn 
action. 

The  judgment  may  be  enforced  in  the  same  maimer  as  if  it  had 
been  rendered  in  an  action,  and  shall  be  in  the  same  maimer  subject 
to  appeal. 


§§380,381] 


ABBITilATIONS. 


Chapter  rV. —  Qf  arhitratiora. 

Sec.  380.   Who  may  submit   controversi/   to   arbUration;  and 

exctptiont. 
S81.  Submission  to  arbitration  shall  be  in  wrUinff. 
882.  &ihmiesion  may  be  entered  as  an  order  of  Court. 

Revocation. 
388.  Powers  of  arbitrators. 

384.  M<yority  of  arintrators  may  determine  any  question  ; 

they  shall  be  sworn. 

385.  Award  to  be  in  writing  ;  when  judgment  to  be  entered. 

386.  Award  may  he  vacated  in  certain  caaet. 

387.  Court  may,  on  motion,  modify  or  correct  the  award. 

888.  Decision  on  the  motion  mi^eet  to  appeal,  but  not  the 

judgment  entered  b^ore  motion. 

889.  Jf  svbmistitm  be  revoked  and  an  action  be  brought, 

what  to  be  recovered. 

§  880.   Who  may  suimit  controversy  to  arbitration;  and  exc^ 


Persons  cap^Ie  of  contracting  may  submit  to  arbitratioD  an;  con- 
troversy which  might  be  the  subject  of  a  civil  action  between  them, 
except  a  question  of  title  to  real  property  in  fee  or  for  life.  This 
qualification  shaJl  not  include  questions  relating  merely  to  the  parti' 
tion  or  boundaries  of  real  property. 

1.  The  igreement  of  parties  fbddoC  diTeM  Coarto  of  their  proper  jnrisdictioil, 
MMna  V.  Norria,  3  C&l.  1*. 

2.  The  sUtale  concerning  arbitratioas  w  bat  ■  reafllrTDBiice  of  the  eommon  law, 
mod  gires  to  the  parties  no  higher  rights  tlian  thev  tnisbt  luve  luserted  in  a  Costt 
of  E^Ditv  in  caie  of  mistake,  fraud  or  afcideiil.  ^he  doctiioe  of  MvldroK  v.  Nor- 
ri;  {i  C&1.  74)  reaffirmed.     Ptadig  i.  Eitchie,  4  Cal.  SOS. 

3.  One  partner  cannot  bind  his  copartner  br  a  aubmiBgion  of  partnership  matlen) 
to  arbitration  ;  but  such  a  subtniasion  would  be  good  against  the  panoer  agreeing 
to  it.     Joaa  V.  BaUtg,  S  Cal.  349. 

§  381.  Submission  to  arbitration  to  be  in  writing. 
The  Bubmissjon  to  arbitration  shall  be  writing,  and  may  be  to  one 
or  more  persons. 

8ee^5£9. 

I.  To  consiitnte  a  sahmiuion  to  arbitration  under  the  statnte,  so  as  to  give  the 
■ward  the  effect  of  a  judgment,  the  stalnte  mnst  be  panned  in  the  manner  in  which 
the  Bnbinisnon  is  tiled  with  the  Clerk,  and  the  motion  made  for  jadgmeni  on  the 
•ward.     Baltpt.  dig  of  Suit  Frandtcii,  i  CaJ.  1;  C'onjfy  t.  I.iWny,  14  Id.  iSG. 
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§  382.  Stcbmission  may  be  entered  as  an  order  of  Court,  Revo- 
cation, 

It  may  be  stipulated  in  the  submission  that  it  be  entered  as  an 
order  of  the  County  Court  or  of  the  District  Court,  for  which  pll^ 
pose  it  shall  be  filed  with  the  Clerk  of  the  county  where  the  parties, 
or  one  of  them,  reside.  The  Clerk  shall  thereupon  enter  in  his 
register  of  actions  a  note  of  the  submission,  with  the  names  of  Ihe 
parties,  the  names  of  the  arbitrators,  the  date  of  tiie  submission, 
when  filed,  and  the  time  limited  by  the  submission,  if  any,  within 
which  the  award  shall  be  made.  When  so  entered,  the  submission 
shall  not  be  revoked  without  the  consent  of  both  parties.  The  arbi- 
trators may  be  compelled  by  the  Court  to  make  an  award,  and  the 
award  may  be  enforced  by  the  Court  in  the  same  manner  as  a  judg- 
ment. If  the  submission  be  not  made  an  order  of  the  Court,  it  may 
be  revoked  at  any  time  before  the  award  is  made. 

1.  A  stipulation  in  the  submission  that  neither  party  should  appeal,  and  a  power 
of  attorney  to  confess  judgment  pursuant  to  the  award,  will  not  bar  an  appeil 
from  a  judgment  on  the  award ;  especially  under  our  system,  where  law  and  equity 
are  blended  together.    Mtddrow  v.  Norrisy  2  Cal.  74. 

2.  The  report  of  a  referee,  and  the  award  of  an  arbitrator,  are  in  all  essentials 
the  same.     Grayson  v.  Guild,  4  Cal.  1 22. 

3.  Where  the  parties  entered  into  a  submission  to  arbitration,  in  which  it  wis 
stipulated  that  the  award  be  entered  as  the  judgment  of  the  County  Court :  Held, 
that  it  was  void  in  toto,  that  Court  having  no  jurisdiction  oyer  the  subject  matter  of 
the  award.     Williams  v.  Waltouy  9  Cal.  142. 

4.  Where  a  submission  to  arbitration  is  made  an  order  of  Court,  under  the 
Practice  Act,  the  Clerk  may  enter  judgment  on  the  award,  in  due  time,  withoat 
any  further  order  of  the  Court.     Carsley  t.  Lindsay,  14  Cal.  390. 

§  383.  Powers  of  arbitrators. 

Arbitrators  shall  have  power  to  appoint  a  time  and  place  for 
hearing ;  to  adjourn  from  time  to  time ;  to  administer  oaths  to  wit- 
nesses ;  to  hear  the  allegations  and  evidence  of  the  parties,  and  to 
make  an  award  thereon. 

§  384.  Majority  of  arbitrators  may  determine  any  question  ;  thq 
shall  be  sworn. 

All  the  arbitrators  shall  meet  and  act  together  during  the  infes- 
tigation ;  but  when  met,  a  majority  may  determine  any  question. 
Before  acting,  they  shall  be  sworn  before  an  officer  authoi-ized  to 
administer  oaths,  faithfully  and  fairly  to  hear  and  examine  the 
allegations  and  evidence  of  the  parties  in  relation  to  the  matters  in 
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controversy,  and  to  make  a  just  award  accorcUug  to  their  under- 
standing. 


§  385.  Award  to  be  in  writing;  when  judgment  to  he  entered. 

The  award  shall  be  in  writing,  signed  bj  the  arbitrators,  or  a 
majority  of  them,  and  delivered  to  the  parties.  Wben  the  submis- 
sion is  made  an  order  of  the  Court,  the  award  shall  he  filed  with  the 
Clerk,  and  a  note  thereof  made  in  hia  register.  After  the  expiraV 
tion  of  five  daj8  from  the  filing  of  the  award,  upon  the  application 
of  a  party,  and  on  filing  an  affidavit  showing  that  notice  of  filing 
the  award  has  been  served  on  the  adverse  party  or  his  attorney,  at 
least  four  days  prior  to  such  application,  and  that  no  order  staying 
the  entry  of  judgment  has  been  served,  the  award  shall  be  entered 
by  the  Clerk  in  the  judgment  book,  and  shall  thereupon  have  the 
effect  of  a  judgment. 

1 .  That  the  arbitmtor  did  not  act  upon  all  ib«  items  or  property  of  a  partner- 
ship, ia  no  ground  for  vacating  his  award.  Cerlainlj  not,  if  the  fa«g  were  not 
brought  before  him.      Canity  v.  Lindsay,  14  Cal.  390. 

S.  An  award  rendered  upon  a  fair  arbitration  of  a  matter  in  dispute  between 
two  partiee,  and  for  a  long  time  af^er  coacurrcd  in,  mast  be  held  to  be  couctuaire. 
Jarvis  V.  Founlain  Wattr  Co.,  5  Cal.  179. 

3.  An  award  bad  in  part  may  be  enforced  for  the  part  that  is  good,  if  not  attacked 
for  fraud ;  and  tlie  matter  is  diviaible.     Muidrom  v.  Norrit,  a  Cal.  74. 

4.  The  Court  vill  not  disturb  the  award  of  an  arbitrator  unlets  the  error  com- 
plaiaed  of,  whether  of  law  or  fact,  appear  on  the  face  of  the  award.  Tuion  t. 
WeUi,  i  Cal.  122,  overruled,  as  to  a  report  of  a  raCeree,  in  Cappt  v.  Brinobra,  19 
Cal.  607. 

5.  An  award  cannot  be  impeached  because  contrarj  to  law  and  evidence.  The 
Practice  Act  (Sec.  385,  et  tev.)  prescribes  the  sole  grounds  to  vacate  an  award  bj 
the  Court,  on  motioD.     CoiWty  v.  Ltadmij,  U  Cal.  390. 

§  386.  Award  mat/  be  vacated  in  certain  cases. 

The  Court,  on  motion,  may  vacate  the  award  upon  either  of  the 
following  grounds,  and  may  order  a  new  heating  before  the  same 
arbitrator,  or  not,  in  its  discretion : 

lat.  That  it  was  procured  by  corruption  or  fraud ; 

2d.  That  the  arbitrators  were  guilty  of  misconduct,  or  committed 
gross  error  in  refusing,  on  cauae  shown,  to  postpone  the  heaiing,  or 
in  refusing  to  hear  pertinent  evidence,  or  otherwise  acted  improp- 
erly, in  a  manner  by  which  the  righta  of  the  party  were  prejudiced ; 

3d.  That  the  arbitrators  exceeded  their  powers  in  making  their 
award ;  or  that  they  refused,  or  improperly  mnitted,  to  consider  a 
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part  of  the  matters  submitted  to  them ;  or  that  the  award  is  indefi- 
nite, or  cannot  be  performed. 

I  The  rule  is  general  that  arbitrators  must  pass  upoD  all  matters  snbmitted,  or 
their  award  will  he  invalid.  If  several  matters  are  specified  in  the  submission,  ud 
the  award  docs  not  disclose  that  each  is  determined,  it  is  defective  on  its  face,  and 
can  be  set  aside  on  motion.  But  if  the  submission  is  general  of  all  matters  in  con- 
troversy, without  specification,  it  is  not  necessary  that  the  award  should  embrsce 
any  matters  except  those  which  are  laid  before  the  arbitrators.  These  last,  bow- 
ever,  must  be  passed  upon,  or  the  award  will  be  void  in  Mo,  and  be  set  aside  upon 
a  proper  showing  of  the  omission.    Muldrow  v.  Norris,  12  Cal.  331. 

2.  If  the  submission  provide  that  an  award  upon  the  matters  submitted  be  made, 
or  the  condition  of  the  bond  be  that  the  parties  are  bound,  provided  the  award  of 
sudi  matters  be  made,  then  such  proviso  extends  to  all  the  matters  submitted,  and 
operates  to  render  the  submission  conditional,  and  the  award  binding  only  in  case 
the  arbitrators  pass  upon  every  subject,  either  specially  referred  to  them,  or  brought 
to  their  notice  under  the  general  terms  of  the  submission.    Id. 

3.  Where  one  of  the  pnncipal  matters  in  dispute,  passed  upon  by  the  arbitraton, 
was  subsequently  set  aside  by  a  higher  Court,  and  the  judgment  rendered  upon  the 
award  vacated  by  reason  of  the  error  of  the  arbitrators  in  passing  upon  said  mat* 
ter,  it  left  tlie  award  as  though  such  item  submitted  had  never  been  passed  upon; 
and  consequently,  the  awara  did  n*ot  efiect  the  purposes  of  the  submission  by  set- 
tling all  matters  of  controversy  between  the  parties.  The  consideration  which 
moved  the  parties  to  enter  into  the  submission  had  failed,  and  hence  the  award  if 
void.    Id. 

4.  The  award  being  void,  a  release  of  action,  filed  by  one  of  the  parties  in  pur- 
suance of  the  submission,  is  also  void.    Id. 

5.  The  doctrine  that  an  award  may  be  good  in  part  and  bad  in  part  applies  to 
instances  where  there  has  been  an  excess  of  power  in  arbitration  by  their  attempt- 
ing to  determine  matters  not  snbmitted,  or  where  there  is  uncertainty  or  illegality 
in  an  independent  and  distinct  matter  forming  no  consideration  for  other  parts  of 
the  award,  and  the  settlement  of  which  could  not  have  contributed  to  induce  the 
arbitration.    Id, 

6.  A  uselesfl;  and  invalid  determination  upon  one  item  properly  presented  widiiii 
the  general  terms  of  the  submission,  must,  on  principle,  be  as  fatal  to  the  entire 
action  of  the  arbitrators  as  an  omission,  intentional,  to  notice  the  item  at  all.    Id, 

7.  Instance  of  an  award  not  void  for  uncertainty.  Cardey  v.  Lindsay,  14  CaL 
390. 

8.  When  arbitrators  have  published  their  award,  any  alteration  whatever,  without 
the  consent  of  parties,  will  vitiate  it ;  and  this,  though  the  alteration  was  to  fix 
certain  amounts  left  undetermined  in  the  award.    Porter  r.  Seoti,  7  Cal.  312. 

9.  It  is  the  duty  of  arbitrators  to  pass  upon  the  whole  subject  in  controveny; 
and  if  the  terms  of  the  award  render  a  tiuther  inquiry  necessary  to  ascertain  a 
sum  to  be  paid,  or  an  act  to  be  done,  it  is  void.    Id. 

10.  Arbitrators,  under  a  general  submission,  are  not  boimd  to  decide  accoidiag 
to  direct  law ;  but  where  they  intend  to  decide  according  to  law,  a  mistake  appar- 
ent on  the  face  of  the  award  is  fatal.    Muldrow  v.  Norris,  2  Cal.  74. 

11.  Courts  of  Equity  in  the  absence  of  statutes  will  set  aside  awards  for  fnmd, 
mistake  or  accident ;  an  award  may  be  set  aside  for  a  mistake  of  law,  when  ii 
appears  on  the  fifico  of  the  award.    Id. 

12.  If  arbitrators  state  the  reasons  of  their  award,  it  will  be  presumed  they  intend 
to  decide  according  to  law.    Id.  79. 

13.  Where  parties  submit  to  an  arbitrator  they  are  presumed  to  know  that  his 
award  will  be  final ;  and  they  must  be  required  to  exercise  due  diligence  in  procar- 
ing  the  evidence  upon  which  to  base  a  proper  award.  M(mt{fim  v.  Ew^,  3  OsL 
431. 

§  387,  Court  may^  on  motion^  vmdify  or  correct  the  award. 

The  Court  may,  on  motion,  modify  or  correct  the  award  where 
it  appears : 
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lat.  That  there  was  &  miscalculation  in  figures  upon  which  it  was 
made,  or  that  &ere  is  a  nustake  in  the  description  of  some  person 
or  property  therein ; 

2d.  When  a  part  of  the  award  is  upon  matters  not  submitted, 
which  part  can  be  separated  &om  other  parts,  and  does  not  aSect 
the  deci^on  on  the  matters  submitted ; 

3d.  When  the  award,  though  imperfect  in  form,  could  have  been 
amended  if  it  hod  been  a  verdict,  or  the  imperfection  disregarded. 

I .  That  the  Court  will  not  diaturb  the  award  of  an  arbitrator,  or  the  report  of  a 
referee,  onless  the  error  complained  of,  whether  of  law  or  fact,  appears  on  the  foce 
of  the  award  or  report.  Taton  r.  WiJU,  3  Cal.  Hi,  OTermled  in  Cappe  t.  Brix- 
lolara.  Id  Cal.  G07. 

S.  Where  the  object  of  the  submission  is  to  make  an  end  of  litigation,  and  the 
award  is  nnrertain  and  incomplete  upon  its  &ce,  it  defeats  the  object  of  tbesnb- 
mlision,  and  must  be  set  aside.  Pierton  v.  Gorman,  3  Cal.  599. 

3.  One  of  the  arbitrators  is  a  competent  witness  to  impeach  his  award  \>J  giving 
ttstimony  s«  to  tacts  which  occurred  in  a  public  hearing,  and  in  the  presence  of  the 
parties  and  of  their  counsel,  and  as  to  the  decisions  openly  made  by  himself  eiKl 
Oi*  associates,  (Van  Cortlandl  t.  UadtrhUl,  19  Johns.  411 ;  Neatand  r.  DoagloM, 
a  Id.  63] ;   CoU  V.  Blunt,  2  Bosw.  1 16. 

§  388,  Deciaum  on  the  motion  tvi^eet  to  appeal;  inii  not  the 
jue^raent  entered  h^ore  motion. 

The  deci^OD  upon  the  motion  shall  he  subject  to  appe^  in  the 
same  manner  ae  an  order  which  is  subject  to  appeal  in  a  civil  action ; 
hut  the  judgment  entered  before  a  motion  is  made  shall  not  be  sub- 
ject to  appeal. 


§  389.  If  mhmitnon  be  revoked  and  an  action  brovgfd,  what  to 
he  recovered. 

If  a  Bubmisfflon  to  arbitration  be  revoked,  and  an  action  be  brought 
therefor,  tJie  amount  to  be  recovered  shall  only  be  the  costs  and 
damages  sustained  in  prepaiing  for  and  attending  the  arbitfatioD. 


CHAPTGa  v. — Offer  of  ihe  defendant  to  compromise  the  whole  or  a 
part  of  an  action. 

§  390.  Proceedings  on  offer  of  d^endant  to  comprontiae  t^fter 
»uit  bnniffht. 

The  defendant  may,  at  any  time  before  the  trial  or  judgment, 
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serve  upon  the  plaintiff  an  offer  to  allow  judgment  to  be  taken  against 
liim  for  the  sum  or  property,  or  to  the  effect  therein  specified.  K 
the  plaintiff  accept  the  offer,  and  give  notice  thereof  within  five  days, 
he  maj  file  the  summons,  complaint  and  offer,  with  an  affidavit  of 
notice  of  acceptance,  and  the  Clerk  shall  thereupon  enter  judgment 
accordingly.  If  the  notice  of  acceptance  be  not  given,  the  offer 
shall  be  deemed  withdraTsu,  and  shall  not  be  given  in  evidence  ;  and 
if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment,  he  shall  not 
recover  costs,  but  shall  pay  the  defendant's  costs  fi-om  the  time  of 
the  offer. 

See  N.  Y.  Code,  §  385. 

1.  If  judgment  is  entered  upon  the  cognovit  and  by  its  anthoritj,  then  the  amount 
acknowledged  would  have  been  the  sum  of  the  judgment ;  but  where,  upon  com- 
plaint and  answer  denying  the  allegations  thei-eof,  the  acknowledgment  issued  as 
evidence,  interest  may  be  given  by  way  of  damages.  ITirachfiela  v.  FnuJclinj  6 
Cal.  607. 

2.  A  cognovit  is  good  aM  an  admission  in  pais  after  answer  is  filed.    Id. 

3.  The  true  meaning  of  the  Statute,  (Practice  Act,  sec.  390^  authorizing  the 
Clerk  to  enter  judgment  upon  an  offer  on  the  part  of  defendant  to  suffer  judgment 
for  a  specified  sum,  etc.,  is,  that  he  can  enter  judgment  only  when  the  ofier  is 
made  aStcr  action  is  brought  by  the  filing  of  the  complaint,  and  while  pending; 
and  where  a  party  hands  to  the  Clerk  the  complaint,  ofier  of  judgment  and  notice 
of  acceptance  of  the  ofiier,  at  the  same  time,  and  thereupon  the  Clerk  enters  judg- 
ment, it  is  void.     Crane  v.  Hirsckf elder,  17  Cal.  582. 

4.  It  is  presumed  that  an  otibr  may  now  be  made  in  every  action.  Sieme  t. 
Bently,  3  How.  Pr.  331  ;  1  Cal.  R.  109. 

5.  An  offer  signed  by  the  Attorney  is  good.    Id. 

6.  If  the  cause  is  tried  before  the  five  days  expire,  the  rights  of  the  parties  are  in 
all  respects  as  if  no  ofler  had  been  made.    Ruggles  v.  Fogg,  7  How.  324. 

7.  Where  a  defendant  makes  an  offer,  he  is  precluded  from  taking  any  steps  in 
the  cause  until  the  acceptance  is  served.     Walker  v.  Johnson,  8  How.  Pr.  240 

8.  An  offer  ma^  be  made  by  one  of  several  defendants,  who  have  been  served,  so 
as  to  admit  of  a  judgment  against  the  individual  property  of  the  one  making  the 
ofier,  and  the  joint  property  of  all  the  defendants.  Olwdl  v.  McLaughlin,  10  N.  Y. 
Leg.  Obs.  316. 

9.  Where  A,  B,  and  C,  were  sued  jointly  as  joint  debtors,  and  A  was  the  only 
defendant  served,  and  he  made  an  ofier  under  section  three  hundred  and  cightv- 
five,  for  plaintiff  to  take  judgment  for  four  hundred  and  ten  dollars,  and  costs,  the 
plaintifi^  accepted  the  ofier,  and  entered  judgment  against  all  the  defendants  as  joint 
debtors :  Held,  regular.  Leppman  v.  Jad^n,  I  Code  Rep.  N.  Y.  161 ;  Emery '^^ 
Emery,  9  How.  Pr.  R.  130. 

10.  In  an  action  against  partners,  where  all  had  been  served  with  summons, 
the  plaintiff,  before  time  to  answer  had  expired,  entered  judgment  against  all,  npon 
an  offer  made  by  one  without  special  authoritv  from  the  others.  The  offer  was 
signed  in  the  firm  name  D.  M.  &  Co.,  and  with  his  individual  name :  ffefd,  that 
the  judgment  should  be  vacated  on  motion  of  junior  judgment  creditors.  1.  "The 
defendant,"  on  whose  ofier  judgment  may  be  entered,  according  to  section  three 
hundred  and  eighty-five  of  the  Code,  means  a  sole  defendant,  or  all  the  defendants 
who  have  been  served.  {La  Forge,  v.  Chilson,  3  Sandf.  752.)  2.  A  copartner  has 
no  implied  authority  to  make  such  offer.  (Everson  v.  Gehrman,  10  Bow.  Pr.  R. 
301 ;  Barney  v.  Le  Gal,  19  Barb.  592 ;  Rathbun  v.  Drakeford,  6  Bing.  373;  McBride 
v.  Ilagen,  1  Wend.  326.)  And  if  he  were  their  attorney  in  fact,  he  must  be 
approved  by  the  Court  as  such.  {Le  Roy  v,  Heily,  I  Duer,  637.)  And  his  signa- 
ture must  be  supported  by  proof  embodied  in  the  record.  3.  An  offer  signed  in  the 
firm  name  is  no  authority  to  the  Clerk  to  enter  judgment  against  the  partners. 
4.  The  judgment  could  not  be  sustained  against  the  partner  who  made  the  ofier, 


§  390]  WITNESSES.  407 

bsmnse  the  roll  showed  that  it  was  entered  before  the  time  of  the  othen  to  answer 
had  expired.  Bamey  v.  Le  Gai,  19  Barb.  592;  Bridenbaker  v.  Miaoa,  16  How. 
Pr.  R.  203. 

11.  Thoagh,  in  such  case,  it  might  be  deemed  that  the  parties  defendant  had,  hj 
Uches,  lost  iliair  right  to  move  agniiut  the  judgment,  still  it  was  void  against 
jnaiar  jndemenl  creditors.  Barney  v.  Le  Gal,  19  Barb.  599;  Bridenbecker  v. 
Uiim,  16  How.  Ft.  K.  203. 

12.  It  seems,  that  had  M.  employed  an  attorney  to  appear  for  all  the  defend- 
ants, and  ho  had  served  the  ofler  as  such  attorney,  nithouc  fraud  or  eollusioa,  the 
jndpncnt  would  have  been  sustained.  Grat^ock  v.  McCredie,  9  Wend.  437 ; 
Cmtaold  V.  Gn'tewold,  H  How.  Pr.  R.  466;  Bameg  v.  Lt  Gal,  19  Barb.  592; 
Brideabedxr  T.  Maton,  16  How.  Pr.  R.  203. 

13.  Costa. — FlaintifF  not  entitled  to  where  he  recorers  an  amotml  le«s  Ihen 
oflered  bv  defendant.     Pomerag  \.  Hulin,  7  How.  H.  161. 

14.  W^ere  plaintiff  failed  to  oblaio  a  more  favorable  judgment  than  the  amonnt 
was  oflered.  but  in  the  trial  extinguished  a  set  off,  which  with  the  verdict  exceeded 
the  defendant's  oifer,  the  plaintiff  was  entitled  to  full  costs.  Rugglea  v.  Fogg,  T 
How.  324. 


TITLE  XI. 

OF  WITNESSES,  AND  07  THE  HANNBB  OF  OBTAININO  BVtDSNCE. 

Chapter  I. —  Of  Witnesses.. 

Sec.  391.  All  penons  may  he  vntnesses  except  at  specified  in 
this  chapter. 

392.  No  person  shall  be  excluded  for  his  religi&us  belief. 

When  a  person  may  be  excluded  for  interest. 

393.  The  test  of  interest.     A  party  may  call  the  adverse 

party. 

394.  Persons  who  shall  not  be  witnesses. 

395.  Susbandandioifeshailnotbewitnesses  for  or  against 

each  other. 

396.  Attorney  shaU  not  be  examined  as  to  a  communication 

made  by  a  client,  without  consent. 

397.  JVor  a  priest  as  to  any  confession. 

398.  Nor  a  physician  as  to  any  information  necessarily 

acquired  in  that  capacity. 
899.  Nor  a  public  officer  as  to  communications  made  in 
official  confidence. 

400.  The  Judge  or  any  Juror  may  be  a  witness. 

401.  When  witness  does  not  speai  English,  an  interprets 

shall  be  sworn. 
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§  391.  All  persons  may  he  witnesses  except  as  specified  in  this 
chapter. 

All  persons,  without  exception,  otherwise  than  as  specified  in  fhis 

chapter,  may  be  witnesses  in  any  action  or  proceeding. 
J.  P. 

1.  The  whole  tendencj  of  the  modem  decisions  with  reference  to  the  competencf 
of  witnesses,  is  to  reUix  rather  than  to  extend  the  mle  of  exclusion.  Smith  v.  RmcH- 
mond,  19  Cal.  476. 

2.  An  agent  is  a  competent  witness  to  testify  as  to  his  authority  in  perfoimanoe 
of  acts  for  nis  reputed  principal.     Tomliruon  y.  Spencer,  5  Cal.  291. 

8.  Books  of  aooount. — ^In  suit  on  an  account  for  services  rendered  aod 
materials  furnished  in  the  course  of  his  trade,  and  for  articles  Aimished  from  his 
farm,  by  plaintiff,  who  was  a  blacksmith  and  farmer,  he  is  a  competent  witDess  to 
prove  to  the  Court  his  book  of  original  entries,  as  preliminary  to  the  introdnctioii 
of  the  book  in  evidence.  And  having  testified  that  the  book  was  kept  by  himself; 
that  it  was  his  book  of  original  entries  in  which  he  kept  his  accounts ;  that  the 
entries  were  made  by  him  at  the  time  they  purport  to  have  been  made ;  that  he 
kept  no  other  books,  and  had  no  clerk,  the  book  was  sufficiently  proved  to  be 
admitted  in  evidence.    Landis  v.  Dtmer,  14  Cal.  573. 

§  392.  No  person  shall  be  excluded  for  his  reliffums  heliif. 
When,  a  person  may  he  excluded  for  interest. 

[1854.]  No  person  offered  as  a  witness  shall  be  excluded  on 
account  of  his  opinions  on  matters  of  religious  belief;  nor  shall  any 
person  be  excluded  on  account  of  his  interest  in  the  event  of  the 
action  or  proceedings,  except  in  the  following  cases : 

1st.  When  he  is  a  party  to  the  action  or  proceeding,  or  the 
action  or  proceeding  is  prosecuted  or  defended  for  his  immediate 
benefit ; 

2d.  When  his  interest  is  a  present,  certain,  and  vested  interest. 

See  S  393,  J.  P. 

1.  Generally. — Sections  three  hundred  and  ninety-two  and  three  handled 
and  ninety-three  of  the  Practice  Act  are  to  be  construed  so  as  to  exclude  testimouT, 
when  the  witness  would  be  directly  benefitted  by  it.    Jonee  v.  Pott  et  al,,  4  Cal.  14. 

2.  Under  our  statute,  no  person  can  be  excluded  as  a  witness  on  account  of 
interest  in  the  event  of  the  action,  unless  he  may  be  a  party,  or  one  for  whoM 
immediate  benefit  the  action  is  prosecuted  or  defended.  TomlttuoR  v.  Spenoer,  5 
Cal.  291. 

3.  A  party  has  a  right  to  resort  to  other  witnesses  to  prove  that  an  advene  wit- 
ness offered  was  the  party  in  interest,  with  a  view  to  exclude  his  testimony.  1  FhiL 
£v.  134 ;  Cow.  and  H.  iMotes,  note  250;  2  Cow.  968;  Heaiey  v.  Kinney,  4  £.  D. 
Smith's  C.  P.  R.  286. 

4.  Opinion  on  matters  of  religious  belief.— Practice  Act,  secdon 

three  hundred  and  ninety-two,  providing  "  that  no  person  oflfered  as  a  witness  shall 
be  excluded  on  account  of  his  opinion  on  matters  of  religious  belief."  and  the 
fourth  section,  article  first  of  the  Constitution,  to  the  same  effect,  mean  that  a  wit^ 
ness  is  competent  without  respect  to  his  religious  sentiments  or  conviction — the 
law  leaving  his  competency  to  legal  sanctions,  or,  at  least,  to  considerations  ii 
pendent  of  roUgious  sentiments  or  convictions.    Fuller  v.  Fuller,  17  Cal.  605. 
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i.  Arties  to  the  action  or  proceeding. — A  defendant  may  be  cxun- 
in^  as  a  witness  on  behalf  of  his  codefendaot,  if  their  intereats  are  dirisibia. 
Btach  1.  CouiUaad,  3  Cal.  £37. 

G.  Where  (he  evidence  of  one  defendant  ii  as  aTailable  to  himielf  aa  10  hit  code- 
ftndanl,  this  Coatt  has  atwars  held,  that  one  is  incompetent  to  teitify  fbr  the 
other,  and  the  same  mle  prevails  nnder  like  circnmstances  where  the  declaration  il 
in  tort,  and  the  deibndaats  are  charged  as  joiot  tortfeason.  Johmon  v.  Bendenon, 
3  Cal.  368. 

T.  Under  the  statnte  a  defendant  cannot  be  a  witness  for  his  codtfcndant,  where 
the  defense  is  general  and  wonld  operate  in  discharge  of  both.  Buctleg  t.  Jfoni- 
fie.  3  Cal.  441. 

B.  And  the  rule  is  the  same  where  bnt  one  defendant  is  upon  trial,  the  other  not 
baring  been  served  with  process  in  lime.    Id. 

9.  A  defendant  who  has  suffered  default  is  not  a  competent  witness  to  provs 
that  he  was  authorized  bj  bis  codefendant  to  sign  his  name  to  a  note,  as  by  so 
doing  he  would  reduce  the  aiDonnt  of  jnUgment  against  himaelf.  Waihburn  t. 
Aldfn  et  al.,  5  Cai.  4B3. 

10.  A  deftndani  who  hu  tiot  been  served  with  procees  i)  not  a  compttent  wit- 
ness for  hi>  codefendanis  in  an  action  of  trespass.      Gatei  v.  Niuh,  6  Cal.  183. 

11.  After  judgment  agaiast  a  party,  the  action  is  ended  as  to  him;  he  is  no 
longer  a  party,  and  then  his  competency  must  be  tested  by  his  inteiest.  Vantx  t. 
GJlini.  6  Caf.  435. 

If  a  party" 

,  should  fii  _  , 
mined  as  a  witness  for  the  other  defendant.    Domin^D  v.  Gelman,  9  Cal.  97. 

13.  Case  where  one  of  several  defendants  was  adouttedli  witness  for  plaintiff. 
Dupi^  V.  /.eaveaKorth,  17  Cal.  263. 

14.  One  who  is  not  necessarilv  a  party,  is  not  disqualified  as  a  witness  by  btAng 
made  a  party.    Kodtiu  v.  Pen/hid,  4  E.  D.  Smith's  C.  P.  R.  133,  134. 

15.  Panj  for  whose  beocfit  the  action  is  prosecDted  or  defended.    See  t  413. 

16.  Interest;  preaent,  certain  and  vested.— A  witness,  in  an  action 
tor  a  disputed  mining  claim,  who  was  in  the  employ  of  the  party  in  possession  at 
fixed  wages,  to  be  pud,  however,  from  the  proceeds  of  the  clum,  is  not  iacompe- 
tent  when  his  wages  are  not  dependent  upon  the  sufficiency  of  loch  proceeds.  Live 
rnutrn-  Co.  V.  Ongon  Co.,  7  Cai.  40. 

17.  Where  the  defeat  of  plaintiff  wonld  inevitably  result  in  8.  obtaining  the 
fund  in  controversy  :  Httd,  that  S.,  although  not  a  party  to  the  sail,  was  incompe- 
tent as  a  witness.     McKicfti  v.  Johmon,  7  Cal.  aS8. 

IB.  The  iiabililv  of  a  witness  10  either  party,  in  case  of  a  certain  teanlt  of  the 
(Qil.  mnat  be  legal  aud  not  moial,  and  the  coneeqaent  interest  present,  certain  and 
Wted.  in  order  to  exclude  the  witness.     Jonrt  i.  Love,  9  Cal,  68. 

19.  In  an  action  of  forecloaure  of  a  mortgage  brought  by  the  admlnistratornpon 
a  note  and  mortgage  given  to  the  intestate  in  his  lifetime,  a  witness  whose  wife  is  a 
sister  and  heir  of  the  deceaud  is  incompetent  upon  the  groand  of  interest.  La- 
nan  r.  Early,  13  Cal.  S8S. 

SO.  In  an  action  for  damages  for  the  diversion  of  water  from  the  plaintiff's 
ditch,  the  deposition  of  om  of  the  owners  in  the  ditch  was  taken  by  the  plaintiff, 
and  subsequently,  and  before  the  trial,  the  witness  conveyed,  by  deed,  his  interest 
In  the  diich  to  plaintiff;  Ifdd.  that  such  deed  of  conveyance  did  not  pass  the  wit- 
iMas'  right  to  the  damages,  and  hence  he  was  an  incompetent  witness.  Kiniall  T. 
Gwirkart.  IS  Cal.  97. 

31.  A  wimeu  is  not  disquali fled  because  of  a  mere  expectation  of  deriving  from 
a  anil  some  advantage  to  which  he  is  not  legally  entitled.  Coghitt  v.  Bonng,  IS 
Cal.  313. 

sa.  The  interest  which  renders  a  P^^  incompetent  as  a  witness  is  a  legal  inter- 
est in  the  event  of  the  suit ;  and  it  is  the  fact  of  interest,  not  the  supposition  of 
the  party  tliat  he  is  interested,  which  incapacitatea  him.  McCidie  v.  Hand,  IB 
Cal.  436. 

agent  for  the  payea  and 
principal,  and  was  ihe  only 
person  Oom  whom  a  knowledge  of  the  transaction  eoold  be  obtained :  Httd,  that 
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he  is  ex  necessitate  a  competent  witness  for  the  holder  of  the  note  in  soit  againit 
the  maker  and  indorser.    Mills  v.  Beard ^  19  Cal.  158. 

24.  In  such  cases  the  fact  of  interest  does  not  exclude  the  witness,  his  compe- 
tencj  constituting  an  exception  to  tlie  general  rule  of  exclusion  on  the  groand  of 
interest.    Id. 

25.  Servant. — In  an  action  where  the  defense  set  up  is  the  negligence  of  the 
servant  of  plaintifp,  the  servant  is  not  a  competent  witness  for  his  employer.  Fvm 
V.  Vallejo  Street  Wharf  Co.,  7  Cal.  253. 

26.  Clerk  of  the  Court. — Where  the  Clerk  of  a  Court  is  called  as  a  wit- 
ness to  prove  the  records  of  the  Court  of  which  he  is  Clerk,  it  is  no  objection  that 
he  is  interested  in  the  result  of  the  suit.    Price  v.  Dunlap,  5  Cal.  483. 

27.  Broker. — ^A  broker  whose  commissions  or  compensation  depends  on  his 
principars  recovery  is  incompetent  as  a  witness,  on  the  ground  that  he  is  directlj 
interested  in  the  event.    Shaw  v.  Davis,  5  Cal.  466. 

28.  Maker  of  a  note. — In  an  action  against  the  indorser  of  a  note,  where 
demand  and  notice  are  not  averred,  but  where  it  is  averred  that  the  maker  paid  the 
indorser  the  value  of  the  note,  and  that  the  indorser  agreed  to  pay  it,  the  maker  of 
the  note  is  not  a  competent  witness  to  prove  those  facts.  Palmer  v.  Tripp^s  admvh 
istrator,  6  Cal.  82. 

29.  The  maker  of  a  note,  after  judgment  againt  him,  is  a  conipctent  witness  for 
the  indorser,  because  his  interest  is  equally  balanced.   Vance  v.  Collins,  6  Cal.  435. 

30.  Indorser,  jAiyee. —  In  a  suit,  therefore,  by  an  indorsee  against  the 
maker  of  a  note,  the  indorser,  not  being  a  party,  is  a  competent  witness  for  the 
plaintiff,  where  it  does  not  appear  that  the  suit  is  prosecuted  for  his  immediate  ben- 
efit.    Tomlinson  v.  Spencer,  5  Cal.  291. 

31.  An  indorser  or  a  note  is  incompetent  as  a  witness  to  establish  the  lien  of  a 
holder  of  the  note  upon  the  property  of  the  maker,  being  directly  interested  to 
have  the  lien  established.    Soule  v.  Dawes,  6  Cal.  473. 

32.  In  a  suit  against  the  maker  of  a  note,  or  the  acceptor  of  a  bill,  the  indorser 
is  a  competent  witness  for  either  party.    Bryant  v.  Watriss,  13  Cal.  85. 

33.  In  a  suit  against  the  maker  of  a  note,  the  payee  or  indorser  is  a  competent 
witness  for  either  party.    Smith  v.  Richmond,  19  Cal.  476. 

34.  Members  of  incorporations. — ^In  an  action  by  a  company  of  minen 
to  recover  possession  of  a  minmg  claim,  and  damages  for  its  detention,  a  person 
who  was  a  member  of  the  company  at  the  time  of  the  alleged  detention,  and  who, 
prior  to  the  commencement  of  the  suit,  in  consideration  of  unpaid  assessments, 
sold  his  interest  to  his  copartners  in  the  claim,  without  warranty,  is  not  a  compe- 
tent witness,  as  he  is  interested  in  the  damages  sought  to  be  recovered.  Packer  v. 
Heaton,  9  Cal.  568. 

35.  A  person  who  has  been  a  stockholder  in  an  incorporated  company,  bat 
ceased  to  oe  such  holder  before  suit  was  brought,  is  a  competent  witness  in  an  action 
in  the  name  of  such  company.  Tuolumne  County  Water  C6.  v.  Columbia  and  ^aa^ 
idaus  Water  Co.,  10  Cal.  193. 

36.  A  member  of  the  incorporation,  at  the  commencement  of  a  suit  brought  by 
it,  cannot  become  a  witness  for  it  on  the  trial  by  selling  out  his  shares  of  stock  after 
suit  brought.  Ho  is  personally  liable  for  his  proportion  of  the  costs,  and  his  com- 
petency as  a  witness  can  only  be  restored  by  actual  payment  of  the  entire  costs  of 
the  case — those  due,  and  those  to  become  duo.  Mokelumne  Bill  Caned  Co.  v.  Wood- 
bury, 14  Cal.  265. 

37.  A  party  who  permits  himself  to  stand  on  the  books  of  a  water  company, 
incorporated  under  tnc  statute  of  this  State,  as  a  stockholder,  and  holds  the  office 
of  Secretary,  to  which  no  person  but  a  stockholeer  is  eligible,  is  not  a  competent 
witness  for  the  company  in  an  action  against  it  for  overflowing  plaintiff's  mining 
claim.  He  is  liable  for  the  debts  of  the  company,  and  therefore  interested.  Wolf 
Y,  St.  Louis  Independent  Co.,  15  Cal.  319. 

38.  The  fact  that  the  stock  was  held  in  his  name  in  trust  for  another — the  trans- 
fer having  been  made  simply  to  him  to  become  an  officer  of  the  company—- does 
not  relieve  him  from  responsibility.    Id, 
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39.  Witness  in  actiona  concerning  lands.— On  the  trial  of  an  issue 
of  fkct  involving  tho  validity  ot' a  will,  »  euliscrihinB  wituesB  tliorelo  is  not  rendered 
incompetent  ns  a  witness  by  holding  lands  devised  therein  in  trust  for  a  devisee, 
and  witliout  having  anv  interest  himself  therein.    Perdta  v.  Castro,  6  Cal.  354, 

*0.  And  where  sueh  trastce  had  exceuled  a  covcnent  of  warranty  to  a  parcliaser 
of  a  portion  of  such  lands,  bat  was  fnllj  indemnified  against  loss  therehy  by  the  • 
eettui  ipie  truat,  and  also  held  what  he  thoughc  a  sufficient  portion  of  the  purchase 
money  so  received  as  further  indemnity,  he  is  a  competeat  witness.    Id. 

41 .  A  Tendor  by  a  quit-claim  deed  is  a  competent  witness  in  an  action  of  eject- 
ment by  the  vendee  against  a  third  partr,  to  recover  possession  of  the  premises. 
Johntoa  v.  Parks,  10  Cal.  336. 

45.  The  lessor  of  plaintiffs  is  a  competent  witness  in  an  action  fnr  a  trespass  to 
the  leased  jiieniiscs,  where  the  lease  does  not  bind  him  to  proleet  the  plaintiff' 
agwnst  trespassers.     McCormick  v.  Baileg,  10  Cal.  230. 

43.  In  an  action  of  trespass  for  entering  apon  the  mining  ground  of  plaintifT, 
and  digging  the  same  up  and  converting  the  gold-bearing  earth,  the  vendor  of 
plaiDliff  is  a  competent  witness,  althoagh  a  part  of  tbo  parcliase  money  is  still  dne 
him.     Boat  V.  Bradlty,  IS  Cal.  226. 

44.  Bat  in  real  estate  the  covenant  of  warranty  rnns  with  the  land,  and  the  ven- 
dor is  liable  directly  to  the  person  evicted,  and  is  not  a  competent  witness  for 
plaintiff'.     Blackwell  v.  Atkinson,  14  Cal.  470. 

45  In  ejeclmect  for  mining  claims  and  for  daraages,  defendant's  entry  being  laid 
October  aist,  1859,  and  the  suit  brought  in  March,  1860.  plaintiff  called  a  wilness, 
W.,  who  was  one  of  the  owners  of  tho  claims  from  Iho  fall  of  1858  to  February, 
I860,  when  he  sold  to  plaintiff',  during  which  lime  the  damages  accrued :  Held, 
that  the  witness  was  competent  as  against  the  objection  that  he  was  interusWd, 
because  a  recovery  by  plaintiff  would  not  necessarily  give  a  right  of  action  to  the 
witness  for  damages  accruing  before  the  conveyance  and  recovery  ;  and  the  record 
of  inch  recovery  would  not  be  conclusive,  if  any.  proof  of  his  title.  Grad}/  v.  Early, 
IS  Cat.  108. 

46.  Von  S.,  Deputy  United  Slates  Surveyor,  was  called  as  a  witness  on  behalf 
of  plaintiff  [n  ejectment  on  a  patent,  to  prove  that  the  promises  in  conlroveray 
were  within  the  calls  of  the  patent,  and  in  the  occupation  of  the  defendant,  and  on 
his  voir  dire  staled  thai  he  was  married  to  a  daughter  of  plaintiff 's,  and  had,  about 
two  years  previously,  and  after  the  patent  was  issued,  purchased,  in  bis  own  name, 
land  covered  by  the  grant,  upon  the  conlirmatioo  of  which  the  patent  issued. 

Defendant  objected  lo  the  wi  —      '  '--  ■"-- '  --' 

hence,  that  he  was  disqualified    Held   h 
of  land  covered  by  tho  gram. 


qualify  him ;  that  he  could  n 
ition  and  effei 
ir  against  him 


d  in  the  grant  as  part  owner,  and 

wnenhip  of  the  witness  in  parcels 

remises  in  controversy,  did  not  dis- 

ership,  gain  or  lose  by  the  direct 


could  the  iudgmi 


I  be  legal  ei 


,  16  Cal.  533. 


mitted  o 


M      h,  but  had  B 
mpe  ess  for  the  plaintiff',  even  thoi^h 

asEiignmeut  (o  plaintiffs  of  his  interest  in  the 
I.,  18  Cal.  615. 

n  of  land.    Defendant  disclaimed  as  to  all 

:idity  acres,  within  which  he  had  thirty  acres 

)efendaot  offered  his  brother,  A.  K.  While- 


when  offered,  the  witness  < 
doimagcs.     CiAambas  Co.  v.  Daiflim  ( 

48.  Ejectment  for  a  (|uarter  sectt 
«xc«pl  the  north  half  of  the  section, 
inclosed,  and  called  tho  "  Old  Field.' 

aides,  as  a  witness  to  prove  defendant's  prior  uossessiou  of  that  part  of  tho  north 
half  of  the  section  oniside  of  the  "  Old  Ficid.''  Witnoss  on  his  neir  dire  said  he 
lived  with  defendant,  was  interested  in  tho  crops  which  were  in  the  "  Old  Field  " 
only,  and  hail  no  interest  whatever  in  the  balance  of  the  land:  Hdd,  thai  the  witness 
ma  competent ;  that  his  being  iutereslcd  in  farming  within  the  "  Old  Field  "  did 
noc  make  htm  interested  in  the  result  of  the  litigation  as  to  llio  land  outside  of  that 
6eld.    Hicks  r.  Whitttidis,  18  Cal.  TOO. 

49.  Vendor  of  gOOde.— As  a  general  rale,  the  vendor  of  goods  is  not  a 
compelenl  witness  to  impeach  the  sale  made  by  himself.  Howe  v.  Scanntll,  8  Cal. 
325. 

bO,  But  where  eridence  is  introduced  showing  a  collngion  between  vendor  and 
porchiser  to  defraud  the  creditors  of  the  former,  the  declarations  of  the  vendor 
are  admissible  j  and  ajortiori,  his  sworn  statement.    Id. 
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51.  Where  the  vcndm  of  a  lot  of  vlieat  relcnud  hia  vendor  from  &11  damage  br 
naion  of  any  implied  warrant;  of  Iho  tille  lo  tbs  wheal,  which  was  then  iu  lin- 
galiou  between  tha  vendee  and  a  third  party,  ancb  release  made  (he  readora  com- 
petent witness.     Pa!ge  T.  O'Ntal,  12  Cal.  iS3. 

SS.  If  the  action  concern  the  title  to  personal  propertj,  the  Tendor  is  a  com- 
petenl  witness  for  a  se^yind  or  any  anbaequenl  vendee,  the  objection  going  only  to 
Lis  credibility.     Blariwrll  v.  Alkinion,  U  Cal.  4T0. 

S3.  Generally,  a  vendor  with  warranty  of  title  is  not  a  competent  witneai  for  bii 
Tendee  in  a  controversy  concerning  Che  title.     Id. 

M.  Where  goods  are  seized  by  the  SherilT  on  an  execution  a^inst  G.,  aad  Ibe 
owner  of  the  goods  so  in  the  SherifT's  hands  assigns  them  to  plaintiff,  who  replei- 
ins  them  on  the  ground  of  fraod  in  the  original  sales,  the  assignors  arc  compelent 
witnesses  for  plainlilT.  This  is  not  sssigning  acAose  in  action,  bat  a  sale  of  specific 
goods.     CoghUI  t.  Boring,  19  Cal.  313. 

66.  See  ante,  f  *,  page  10,  Sot.  S3-M,  us  to  assignora  and  rendors. 

§  393.  The  test  of  interest.   A  party  may  caU  the  adverse part^. 

[1854.]  The  true  teat  of  the  mterest  of  a  person,  which  shall 
render  him  incompetent  as  a  witness,  shall  he  that  he  vrill  ^aa  or 
lose  hj  the  direct  legal  operation  and  effect  of  the  judgment,  or  that 
the  record  of  the  judgment  will  he  legal  evidence  for  or  ag^nst  him 
in  some  other  action ;  but  oothing  in  this,  or  in  the  last  section, 
shall  prevent  a  party  calling  as  a  witness  the  adverse  party  to  the 
action,  or  a  person  whose  interest  is  adverse,  nor  a  party  being  a 
witness  in  the  cases  mentioned  in  section  four  hundred  and  twentj- 
three. 

See  t  393.    J.  F. 

§  394.  Persons  who  thaU  not  he  witnesses. 

[1854.]     The  following  peraons  shall  not  be  mtnesses : 

1st.  Those  who  are  of  unsound  mind  at  the  time  of  their  pro- 
duction for  examinatioD; 

2d.  Children  under  ten  years  of  age,  who,  in  the  opinion  of  the 
Court,  appear  incapable  of  receiving  just  impreaaions  of  the  &ctB 
respecting  which  they  are  examined,  or  of  relating  them  truly ; 

3d.  Indians,  or  persons  having  one-half  or  more  of  Indian  blood, 
and  negroes,  or  persons  having  one-half  or  more  of  negro  blood,  in 
an  action  or  proceeding  to  which  a  white  person  is  a  party  ; 

4th.  Persons  agiunst  whom  judgment  has  been  rendered  upon  t 
conviction  for  a  felony,  unless  pardoned  by  the  Governor,  or  such 
judgment  has  been  reversed  on  appeal. 
J.  P. 

1.  There  ii  tto  preeise  age  within  which  children  are  excluded  tmm  tailing  tali- 
mony.  Their  compeuncj  i»  to  be  determined,  not  by  their  an,  but  by  the  dc^i«e 
of  their  understanding  and  Icnowledga.     Tlit  People  v.  BenaJ,  10  Cal.'  66. 


inmption  is  that  they  possess  the  req- 
if  under  that  tec,  (ne  piesumption  u 
:ir  examination  by  the  Court,  or  under 


a.  It  ]■  for  the  Conrt  to  decide  the  qneation  of  their  competenc;  when  thej  a: 
olfenA  HB  wiincssca.     Id. 

3.  If  over  fourteen  years  of  age,  the  prci 
nitite  knowled^  and  andenlandia^  ;  bat 
otherwise,  and  it  most  be  romoTed  upon  their 
iu  direction  and  ils  presence,  before  tbey  can  oe  sworn,    la, 

t.  PmpU  V.  Uatl,  (4  Cal.  33S|  excludinf;  Chinese  witnesses  in  iniu  to  which 
while  persona  are  parties,  afHrmcd.     S/ietr  v.  Stt  Yap  O).,  13  Cal.  73. 

5.  Wbcii;  a  witness,  being  sworn,  slaled  that  he  was  fojrteen  jrears  old  and  a 
Chileao,  and  did  not  know  "  the  obligation  of  an  oatli ;  "  whereupon  the  Judge 
eiplaiacd  to  him  the  nature  of  sncli  obiit^lion,  and  he  was  then  permitted  to 
testify — the  other  party  objecting  that  he  did  not  know  ibe  obligation  of  an  oath  : 
BM,  that  the  witness  was  competent.    F^ler  r.  FaOxr,  17  Cal,  GOS. 

§  395.  HvAsbanA  and  wife  ehaU  not  he  witneaaet  for  or  offainat 
each  other. 

A  husband  ahall  not  be  a  witness  for  or  sgtunst  his  wife,  nor  a 
wife  a  witnesB  for  or  agiunst  her  huBband ;  nor  can  eitiier,  during 
the  marriage,  or  afterwards,  be,  without  the  consent  of  the  other, 
ezamined  as  to  any  conununicatdon  made  hj  one  to  the  other  du> 
ing  the  marriage.  But  this  exception  shall  not  apply  to  an  action 
or  proceeding  by  one  against  the  other. 
J.  P. 


§  396.  An  attorney  tJudl  not  he  examined  as  to  commumcatioju 
made  hy  a  client  mthotU  content. 

An  attorney  or  counselor  shall  not,  without  the  consent  of  his 
client,  be  examined  as  a  witness  as  [to]  any  communication  made 
by  the  client  to  him,  or  his  advice  given  thereon,  in  the  course  of 
profesaional  employment. 
J.  P. 

I.  CommnnicAtioiw  made  by  •  client  to  the  clerk  of  big  attorney  in  an  action 
pending,  to  enable  the  clerk  to  draw  the  complaint  in  the  action,  are  privileged, 
and  the  clerk  cannot  testify  thereto  against  the  client.  {Jackton  v.  Frmfk,  3  Wend. 
337;  Taylor  t.  Fatter,  9  Can-.  &  P.  195;  Boaman  T.  Norton,  5  Id.  177;  Kinn  t. 
bAiAiUmU  of  Boddinqton.  8  Dow.  &  Ky.  736  ;  Poietr  T,  Kent,  1  Cow.  SI  1 } ;  SOiev 
T.  Wetffle,  16  N.  Y.  fa  E.  P.  Smith's)  R.  IBO. 

!.  The  refusal  of  a  witness  to  produce  papen  acknowledged  to  be  in  his  posMt- 
siOD  for  the  reason  that  it  would  be  a  breach  of  his  privilege  as  attorney,  is  asmm- 
ing  the  right  of  detennining  for  himself  the  question  of  pririlege,  which  is  not  hii 
prorince,  btil  that  of  the  Conrt;  and  his  refusal  to  prodDce  the  papers  is  a  con- 
tempt.    MitduWi  Cote,  IS  Abb,  Pr,  R.  S49. 

8.  An  attorney  bavias  papers  of  his  client  in  bis  possession  in  Conrt,  which  are 
nqoired  as  eridence  in  the  case,  is  not  privileged  fhim  predncing  ihem ;  at  )eatt, 
tm  the  pmpose  of  idenliflcalion.  TU  Peo^  a  re/.  MtlcMl  t.  Tht  Sharif  of  N. 
Y.,  7  Abb.  Pr.  K.  96. 


iriTNESSES. 


[§§  397^00 


§  397.  Nor  aprieit  as  a  c&i^e»non. 


A  clergyman  or  priest  shall  not,  without  the  consent  of  the  pe^ 
son  making  the  confession,  he  examined  as  a  witness  as  to  any  cou- 
fes^on  made  to  him  in  his  professional  character,  in  the  course  of 
discipline  enjoined  by  the  church  to  which  he  belongs. 

J.  P. 


§  398.  Nor  a  physician  at  to  any  information  neccstarSg 
acquired  in  that  capacity. 

[1861.]  A  licensed  phjaiciaa  or  surgeon  shall  not,  without  the 
consent  of  his  patient,  be  examined  as  a  witness  as  to  any  informa- 
tion acquired  in  attending  the  patient,  which  was  necessary  to  enable 
him  to  prescribe  or  act  for  the  patient ;  provided,  however,  in  any 
suit  or  prosecution  against  a  phyMcian,  or  surgeon,  for  malpractice, 
if  the  patient,  or  party  suing  or  prosecuting,  shall  give  such  con- 
sent, and  any  such  witness  ehall  give  testimony,  then  such  physician 
or  surgeon  defendant,  may  call  any  other  physicians  or  surgeons  ai 
witnesses,  on  behalf  of  defendant  without  the  consent  of  such 
patient,  or  party  suing  or  prosecutmg. 

J.  P. 

1.  The  proviaiona  of  a  (N.  T.)  Ber.  Stat.  406,  i  73,  forbidding  disrlosure  of  cod- 
fidentiftl  communications  by  a  patient  to  his  phjgician,  do  not  pni'liide  [he  phjii- 
cian  from  tcslifjlng  to  the  nature  of  the  disease  and  the  character  of  the  trealowiit. 
when  he  brings  an  aetion  to  recover  for  his  services.    Kendall  t.  Grry,  2  Hili.  300. 


§  399.  Nor  a  pvhUc  officer  as  to  communications  made  in  official 
conjidence. 

A  public  officer  shall  not  he  examined  as  a  witness  as  to  com- 
munications made  to  him  in  official  confidence,  when  the  poblic 
interest  would  suffer  by  the  disclosure. 
J.  P. 

§  400.   The  Judge,  or  any  Juror,  may  be  a  tcitneag. 

The  Judge  himself,  or  any  juror,  may  be  called  as  a  witness  by 
either  party ;  but  In  such  case  it  shall  be  in  the  discretion  of  the 
Court  or  Judge  to  order  the  trial  to  be  postponed  or  suspended,  and 
to  take  place  before  another  Judge  or  jury. 
J.P, 


-) 


§401]  A1TENDAHCE   OF   WTFNESSES. 

§  401.    When  a  mtnegg  does  not  speak 
thallbe  sworn. 

When  a  witness  does  not  understand  and  Bpeak  the  English  lan- 
guage, an  interpreter  shall  be  sworn  to  interpret  for  him. 

J.  P. 

1.  Where  one  who  h»d  acted  as  interpreter  and  attorney  m  relation  tolheexeca- 
tion  of  B  deed  by  ihe  grantor  and  defendant  in  the  action,  on  being  called  by  the 
plaiatifT  as  a  witness,  testified  that  he  had  read  the  deed  lo  the  grantor,  and  ohat 
paued  at  Ihe  time  of  the  execution,  and  who  subsequently  reeeived  a  conveyance 
of  a  part  of  Ihe  land  from  the  gilainltfT,  it  was  held  that  the  delfandnnt  might  proTQ 
that  ifaia  witness  hod  mode  lo  other  persons  a  different  statement  of  facts  in  rela- 
tion 10  the  transaction  from  that  which  he  had  given  under  oath ;  and  that  it  was 
error  in  the  Coart  below  to  reject  sueh  evidence  when  oflercd  by  the  defendant. 
McDaiad  t.  Boat,  2  Cal.  326, 


Chapteb  II. — Majmer  of  eompelling  the  attendance  of  mtneties, 
and  their  rights  and  dutiet. 

Sec.  402.  Subpoenas  may  require  witnesses  aUme,  or  to  bring 
books,  etc.,  but  not  more  than  thirty  miles  if  out  of 
the  county. 

403.  Subpcena  shall  be  iss^led,  in  what  cases. 

404.  Service  of  snipoena. 

405.  Serviee  on  concealed  witness. 

406.  Person  present  mag  be  required  to   testify  without 

mhpasTut. 

407.  A  witness  didy  served  shall  attend  as  required. 

408.  Witness  shall  answer  pertinent  questions  ;  exceptions. 

409.  Penalty  for  disobedience  to  subpoena,  etc, 

410.  Witness  disobeying  suip<ena  shall  foifeU  one  hundred 

dollars  and  all  damages. 

411.  ^  witness  fail   to  attend,  the   Court  may  issue  a 

warrant. 

412.  If  witness  be  a  prisoner,  an  order  for  his  examination 

or  production  may  be  made. 

413.  Such  order  can  be  made  only  upon  a^davit. 

414.  When  imprisoned,  witness  rnay  be  produced  or  his 

deposition  taken. 

415.  Witness  duly  suhpcenaed  exempt  from  arrest  in  a  civil 


r 
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Sbc.  416.  Arrest  of  vntmsBB  under  svipcena  void;  may  he  da- 
charged  on  (^idavit. 

§  402.  iSui^cenat  may  require  mtnesses  ahne,  or  to  hring  hooh, 
etc.,  hut  not  more  than  thirty  miles  if  ovt  of  the  county. 

[1855.]  A  subpcena  may  require  not  only  the  sttend&nce  of 
the  person  to  vhom  it  is  directed,  at  a  particular  time  and  place,  to 
teatify  as  a  witness,  bat  may  also  require  him  to  bring  any  booka, 
documents,  or  other  thin^  under  bis  control,  to  be  used  as  evidence. 
No  person  shall  be  required  to  attend  as  a  witness  before  any  Comt, 
Judge,  Justice,  or  any  other  officer  out  of  the  coun^  in  which  he 
re^des,  unless  the  distance  be  less  tlian  thirty  miles  from  his  place 
of  residence  to  the  place  of  trial. 
J.  P. 

§  403.  S^/pcena  shaU  be  iaiued,  in  what  casta. 

[1859.]     The  subpcena  shall  be  issued  as  follows: 

1st.  To  require  attenduice  before  a  Court,  or  at  the  trial  of  an 
issue  therein,  it  shall  be  issued  in  the  name  and  onder  the  seal  of 
the  Court  before  which  the  attendance  is  required,  or  iit  which  Uw 
issue  is  pending ; 

2d.  To  require  attendance  out  of  the  Court  before  a  Judge, 
Justice,  or  other  officer  authorized  to  administer  oaths,  or  tale  tes- 
timony in  any  matter  under  the  laws  of  this  State,  it  shall  be  issued 
by  the  Judge,  Justice,  or  any  other  officer  before  whom  tJie  attend- 
ance is  required ; 

3d.  To  require  attendance  before  a  commissoQer  appointed  to 
fake  testimony  by  a  Court  of  a  foreign  country,  or  of  the  United 
States,  or  of  any  other  State  in  the  Umted  States,  or  of  any  other 
district  or  county  within  this  State,  it  may  be  issued  by  any  Judge, 
or  Justice  of  the  Peace,  in  places  within  their  respecliTe  juriadic- 
tioDS,  with  like  power  to  enforce  attendance,  and  upon  certificate  cf 
contumacy  to  stud  Court,  to  pumsh  contempt  of  their  process,  M 
such  Judge  or  Justice  could  exercise  if  the  subpoena  directed  the 
attendance  of  the  witness  before  their  Courts  in  a  matter  pending 
therein. 
J.  p. 


§§404-407]  ATTENDAKCB  OF  WTraBSSES. 
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§  404.  Service  of  subpoena. 

The  service  of  a  subpoena  shall  be  made  by  showing  the  original, 
and  delivering  a  copy,  or  a  ticket  containmg  its  substance,  to  the 
witness  perwoatly,  giving  or  offering  to  him  at  the  same  time,  if 
demanded  by  him,  the  fees  to  which  he  is  entitled  for  travel  to  and 
from  the  place  deugnated,  and  one  day's  attendance  Uiere.  Such 
service  may  be  made  by  any  person. 

J.  P. 

§  405.  Serving  on  concealed  witnegg. 

If  a  witness  be  conceaJed  in  a  building  or  vessel,  so  aa  to  prevent 
the  service  of  a  subpoena  upon  him,  any  Court  or  Judge,  or  any 
officer  issuing  ^e  subpoena,  may,  upon  proof  by  ^davit  of  the 
concealment  and  of  the  materiality  of  the  witness,  make  an  order 
that  the  Sheriff  of  the  county  serve  the  subpoena ;  and  the  Sheriff 
shall  serve  it  accordingly,  and  for  that  purpose  may  break  into  the 
building  or  vessel  where  the  witness  is  conceded. 
J,  P. 

§  406.  Pertonpresmt  mat/  be  required  to  testify  without  subpoena. 

A  person  present  in  Court,  or  before  a  judicial  officer,  may  be 
reqtured  to  testify  in  the  same  manner  as  if  he  were  in  attendance 
upon  a  subpoena  issued  by  such  Court  or  officer. 
J.  P. 

§  407.  A  witness  dult/  served  shall  attend  as  required. 

It  shall  be  the  duty  of  a  witness,  duly  served  with  a  subpcena,  to 
attend  at  the  time  i4)poiut«d,  with  any  papers  under  his  control 
required  by  the  subpoena,  to  answer  all  pertinent  and  legal  ques- 
tions ;  aad,  unless  sooner  discharged,  to  rem^  till  the  testimony  ia 
closed. 
J.  P. 

I.  CoDrtB  are  tipt  to  take  too  narrow  a  view  of  the  rights  of  crosa-exaTninalion, 
confining  it  to  the  (ubjecl  matter  ol  the  examination  in  chief.  Undoulitcdlj  the 
CTOsa-cxamioation  cannul  go  beyond  iliat  mwier,  but  it  ouj-hi  to  lie  allowcct  n.  very 
free  range  within  it.  The  witaeait  maj  b«  sifted  u  lo  every  fact  touoliing  tlie  mat- 
ters an  to  wliich  he  tcslilies,  bo  thai  his  temper,  leBninjiE,  n^ialiuns  lo  ihc  panieu  and 
cause,  hi*  intelligence,  the  accaracy  of  hig  tncmory,  hie  diHposiiiua  ID  (ell  ihc  tnith, 
hia  chancier,  his  means  of  knowledge,  hia  gcDeral  and  paniuular  auiiuainiani's 
with  the  tubject  matter,  may  be  fallj  icaled.  Jackton  v.  Ftalher  Jiiiitr  j-  O'ilnon- 
vilU    WalfT  Co.,  14  Cai.  18. 

2.  It  ia  leilled  in  this  ijtate,  that  where  the  veracity  of  a  wilneu  is  impeached 
onlj  by  &cta  ttated  by  him  on  his  cnus-exami  nation,  or  by  proof  of  contradieiorj 


ATTIDIBAHCB  OF  tnTNEBSES.  [§§408-411 


n  re^nl  to  Ihe  matter  of  his  testimony,  made  bj  him  on  other  oca- 

lioos,  evidence  of  hia  general  good  clutracler  for  truchfulnesa  is  inadmissible,  |S 
Bill,  309;  5  Den.  106;  I  Pari.  Cr.  310;  3  Seld.  3TS;  IT  Barb.  489;  OTemtin; 
Ptopte  y.  RttlBT,  19  Wond.  569;  Carttr  t.  The  Ptople,  i  Hill,  317.)  Fn»  t. 
JftOirjar.SS  Barb.  617. 

§  408.  Witnets  »haU  answer  pertinent  qttegtiont. 
A  witness  shall  sjiswer  questions  legal  and  pertinent  to  tfae  matter 
in  issue,  though  his  answer  may  establish  a  cl^m  agunst  himself; 
but  he  need  not  give  an  answer  which  i|i11  have  a  tendency  to 
subject  him  to  punishment  for  a  felony;  nor  need  he  give  an  answer 
which  shalLhave  a  direct  tendency  to  degrade  bis  character,  unleas 
it  be  to  tfae  very  &ct  in  issue,  or  to  a  fact  from  which  the  fact  in 
issue  would  be  presumed.  But  a  witness  shall  answer  as  to  the 
Fact  of  hi^  previous  convictioa  for  felony. 

J.  P, 

1.  Where  the  aniwer  of  a  witoeta  would  inhjert  him  to  criminal  pnnighmBOt,  be 
ia  Dot  privileged  from  aiuirering  on  the  ^and  thai  hia  aniirer  wonid  diignce 
him,  hut  aolely  on  the  groond  that  he  u  not  compelled  lo  criminate  himMlL 
Ezparie  Roire,  T  Cal.  184, 

S.  Being  sentenced  on  a  conTirlion  fbr  petit  larcenj,  doca  not  diaqoalif;  ai  a 
witnea*.    Ptople  t.  Siay,  iO  Abb.  Pr.R.  *19. 

§  409.  Penalty  for  disobedience  to  tuhpcena,  etc. 

Disobedience  to  a  subpceua,  or  a  refusal  to  be  sworn,  or  to  answer 
aa  a  witness,  or  to  subscribe  an  affidavit  or  depoedtioD  when  required, 
may  be  punisbod  as  a  contempt  by  the  Court  or  officer  issuing  the 
Bubpoena,  or  requiring  the  witness  to  be  sworn ;  and  if  the  witness  be 
a  party,  his  complaint  may  be  dismissed  or  his  answer  stricken  out 
J.  P. 

§  410.  Witnets  disobe^ng  subpcena  shall  forfeit  om  hmdrei 
dollars  and  all  damages. 

A  witness  disobeying  a  subpoena  shall  also  forfeit  to  the  party 
aggrieved  the  sum  of  one  hundred  dollars,  and  all  dunages  which 
he  may  sustain  by  the  failure  of  tbe  witness  to  attend ;  which  for- 
feiture and  damages  may  be  recovered  in  a  civil  action. 

J.  P. 

§  411.  ff  a  witness  fail  to  attend,  the  Court  may  issue  a  VOT' 
rant. 

In  case  of  fiulure  of  a  witness  to  attend,  the  Court  or  officer  ism- 
ing  the  subpcena,  upon  proof  of  the  service  thereof,  and  of  the  &il- 
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nre  of  the  witness,  may  issue  a  warrant  to  the  Sheriff  of  the  countj 

to  arrest  the  witness,  and  bring  him  before  the  Court  or  officer  where 

his  attendance  was  required. 
J.  P. 

§  412.  If  a  mtness  be  a  prisoner j  an  order  for  his  examination 
or  production  may  he  made. 

If  the  witness  be  a  prisoner,  confined  in  a  jail  or  prison  within 
this  State  for  anj  other  cause  than  a  sentence  for  felony,  an  order 
for  his  examination  in  the  prison  upon  deposition,  or  for  his  tempo- 
rary removal  and  production  before  a  Court  or  officer  for  the  pur- 
pose of  being  orally  examined,  may  be  made  as  follows : 

1st.  By  the  Court  itself,  in  which  the  action  or  special  proceed- 
ing is  pending; 

2d.  By  a  Judge  of  the  Supreme  Court,  District  Court,  or  County 

Judge  of  the  county  where  the  action  or  proceeding  is  pending,  if 

before  a  Judge  or  other  person  out  of  Court. 
J.  P. 

§  413.  Such  order  can  he  made  only  upon  affidavit. 

Such  order  can  only  be  made  upon  affidavit,  showing  the  nature 
of  the  action  or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materiality. 

J.  P. 

§  414.  When  imprisoned  witness  may  he  produced  or  his  depo- 
sition taken. 

If  the  witness  be  imprisoned  in  the  county  where  the  action  or 

{HTOceeding  is  pending,  and  for  a  cause  other  than  a  sentence  for 

felony,  his  production  may  be  required.     In  all  other  cases,  his 

examination,  when  allowed,  shall  be  taken  upon  deposition. 
J.  P. 

§  415.  Witness  duly  subpoenaed  exempt  from  arrest  in  a  eivU 
action. 

Every  person  who  has  been  in  good  faith  served  with  a  subpeena 
to  attend  as  a  witness  before  a  Court,  Judge,  Commissioner,  referee, 
or  other  person,  in  a  case  where  the  disobedience  of  the  witness  may« 
be  punished  as  a  contempt,  shall  be  exonerated  iBrom  arrest,. in. a 
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<uvil  action,  while  going  to  the  place  of  attendance,  necessarily 
remuning  there,  and  returning  therefrom. 
J.  P. 

1.  This  section  does  not  exempt  him  from  obeying  atlj  ordinuy  proeeu  of  tbi 
Coart,  e.  g.,  to  attend  and  answer  concerning  his  properly,  nnder  a  snpplementiij 
writ.    Pagt  V.  RaoMl,  6  C^.  33. 

§  416.  Arreit  of  wit7ie»»  under  mhpcena  void,  may  he  ducharged 


The  arrest  of  a  witness  contrai^  to  (he  last  section,  shall  be  vdi; 
bat  an  ofBcer  shall  not  be  liable  to  the  part^  for  making  the  arrest 
in  ignorance  of  the  facta  creating  the  exoneration,  bat  shall  be  Uahle 
for  aoy  subseqaent  detention  of  the  party,  if  such  party  cltum  the 
exemption  and  make  an  affidavit,  stating: 

Ist.  That  he  has  been  served  with  a  subpoena  to  attend  as  a  irit- 
neaa  before  a  Court,  officer,  or  other  person ;  specifying  the  same, 
Qie  place  of  attendance,  and  the  action  or  proceeding  in  which  the 
subpoena  was  issued;  and, 

2d.  That  he  has  not  been  thus  served  by  his  own  procurement, 
with  the  intention  of  avoiding  an  arrest. 

3d.  That  he  is  at  the  time  going  to  the  place  of  attendance,  or 
returning  therefrom,  or  remaning  there  in  obedience  to  the  sob- 
pcena.  The  affidavit  may  he  taken  by  the  officer,  and  shall  excm- 
flrate  him  from  liability  for  dischar^g  the  witness  when  arrested, 

J.  P. 


ChaptEE  m, — Of  the  examination  of  partieg  to  an  action  or  pro- 
ceedinff,  and  ofpertonsfor  whose  immediate  benefit  tuch  action 
or  proceeding  it  protecuUd  or  defended. 

Sbc.  417.  No  action  for  discovery  of  evidence  thaE  be  allowed. 

418.  A  party  may  be  examined  for  ike  advene  party  in 

the  game  manner  as  any  other  untneaB, 

419.  Such  examination  may  be  rebutted. 

420.  Penalty  for  refusal  of  a  party  to  tettify. 

421.  Party  so  called  may  be  examined  on  hit  own  beka^. 

When  adverse  par^  may  be  called  in  rAvUal. 
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Sbc/422.  a  perion  far  whose  henejit  an  action  is  protecvted 
may  teatify  a»  if  a  party.     And  a  party  may  he 
examined  on  kia  own  beha^on  notice. 
423.   Oopartneri,  when  parties,  may  be  examined  to  prove 

itemi  of  account. 

§  417.  M  action  for  discovery  ofevidmce  ihaU  be  allowed. 

No  action  to  obtain  a  discovery  under  oath,  in  ud  of  the  prose- 
cution or  defense  of  another  action  or  proceeding,  shall  be  allowed, 
nor  shall  any  examination  of  a  party  be  had  on  behalf  of  tlie  adverse 
party,  except  in  the  manner  prescribed  by  this  chapter. 
J.  p.;  N.  T.  Code,  s  389. 

1.  A  judgment  wu  hid  io  the  District  Court  in  ikvor  of  (lie  ippelUnt,  vai 
kniniC  tlie  respondent :  tidd,  th&t  after  Jadement  against  him.  it  is  too  late  for 
puintilTto  file  his  bill  for  discovery  in  aid  of  his  defense,  on  the  ground  that  it  wu 
merilorions,  and  lies  entirelj  within  the  knowledge  of  the  judgment  creditor. 
NorriM  T.  Denton,  2  Cal,  378. 

2.  This  section  does  not  ftppt;  to  prevent  an  examination  of  a  debtor  in  a  pro- 
ceeding supplcmentw;  to  no  execntiou.  Dmham  t.  McAobon,  3  Sand.  636; 
Id.  X31. 


§  418.  A  party  may  be  examined  for  the  adverse  party  in  tht 
tame  manner  as  any  other  wUn^ts. 

A  party  to  an  action  or  proceeding  may  be  examined  as  a  wit- 
ness, at  the  iDBtance  of  the  adverse  party,  or  of  any  one  of  sev^td 
adverse  parties;  and  for  that  purpose  may  be  compelled,  in  the 
same  manner,  and  subject  to  the  same  rules  of  examination  as  any 
other  witness,  to  testify  at  the  trial,  and  he  may  bo  ezanuned  on  a 


,  T.  Code,  i  390. 


J.  P.; : 


1 .  Under  our  alalnle,  the  plainliff  ma;  call  as  a  witness  an;  one  of  the  advent 
parties  to  the  action,  where  there  are  several,  and  Ifaej  are  sued  as  joint  tort-fcason. 
Be  is  not  bound  to  call  all  if  he  call  one.     limmbaumT.  Hmberg.M  Cal.  6U3. 

2.  In  an  action  against  defendants  for  damages  for  conspiring  together  10  defraud 
pUintiffd  of  certain  goods — the  conspiracj  being  succesfullj  carried  out  b;  defhnd- 
obtaining  and  disposing  of  the  goods— H.,  oi '  ■■-■    ■-''—' — -*-  - 


e  of  the  defendants,  made  a 


r  coplaintiff. 
rimer  v.  i/c/WWy,  S  Cal,  575. 

i.  On  the  trial  ot  a  cause,  where  defendant  calls  the  plaintiff  as  a  witness  after 
fais  e][Bniination  in  chief,  he  ha«  a  right  to  testify  on  his  own  behalf,  generally,  u 
to  the  malten  in  isaue.     Dratt  V.  Eakin,  10  Cal.  313. 

9.  Under  the  Code,  a  part/  to  an  action  may  not  only  be  e:[amined  at  the  option 
of  the  adverse  party,  but  may  also  be  compelled  to  prodnce,  on  (ocb  examina^n. 
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books,  papers,  etc.,  which  are  under  his  control.    BnU  y.  Bneknam,  3S  Barb. 
655. 

6.  The  proper  mode  of  practice  in  such  cases  is  to  proceed  with  the  examioatioa 
of  the  partj,  until  it  shall  be  ascertained  whether  he  has  under  his  control  anj,  and 
if  any,  what  books  or  papers  admissible  as  evidence  in  the  action,  or  necessary  for 
the  purposes  of  the  examination ;  and  then  for  the  Judge  before  whom  the  exam- 
ination is  had  to  direct  what  books  and  papers  shall  be  produced,  and  when  and 
where.    Brett  v.  Brecknamf  32  Barb.  655. 

§  419.  Such  examinabum  may  be  rdvJUed. 

The  examination  of  a  party  thus  taken,  may  be  rebutted  by 
adverse  testimony. 

J.  P.;  N.  T.  Code,  §  398. 

§  420.  Pewdtyfor  refusal  of  a  party  to  teg^fy. 

K  a  parfy  refuse  to  attend  and  testify  at  the  trial,  or  to  give  his 
deposition  before  trial,  or  upon  a  commission  when  required,  his 
complaint,  answer  or  reply,  may  be  stricken  out,  and  iudgment  be 
taken  against  him;  and  he  may  be  also,  in  the  discretion  of  the 
Court,  proceeded  against  as  in  other  cases  for  a  contempt. 

J.  P.;  N.  Y.  Code,  §  394. 

§  421.  Party  bo  called  may  he  examined  on  his  own  behalf. 
When  adverse  party  may  be  called  in  rebuttal. 

A  party  examined  by  an  adverse  party,  as  in  this  chapter  pro- 
vided, may  be  examined  on  his  own  behalf  in  respect  to  any  matter 
pertinent  to  the  issue.  But  if  he  testify  to  any  new  matter  not 
responsive  to  the  inquiries  put  to  him  by  the  adverse  party,  or  nec- 
essary to  explain  or  qualify  his  answer  thereto ;  or  discharge,  when 
his  answer  would  charge  himself,  such  adverse  party  may  offer  him- 
self as  a  witness  on  his  own  behalf  in  respect  to  such  new  matter, 
and  shall  be  so  received. 

J.  P.;  N.  Y.  Code,  S  395. 

1.  Where  a  party  is  called  as  a  witness  bj  the  other  side,  and,  on  his  cross- 
examination,  testifies  to  new  matter,  his  opponent  may  be  caUed  on  hia  own  behalf, 
in  rebuttal  of  this  new  matter.    J<me$  et  al.  y.  Love  et  <d.f9  Cal.  68. 

2.  On  the  trial  of  caase,  where  defendant  calls  the  plaintiff  as  a  witness,  aAsr 
his  examination  in  chief,  he  has  a  right  to  testify  on  his  own  behalf,  generally,  is 
to  the  matters  in  issue.    Drake  v.  Eakin^  10  Cal.  312. 

3.  When  the  defendant  calls  the  plaintiff  as  a  witness,  and  the  latter  testifies  to 
WBw  mooter  not  responsive  to  the  enquiries  put  to  him  by  the  defendant,  the  defend- 
ant may  oflbr  himself  as  a  witness  on  his  own  behalf,  m  rettpect  to  such  new  natter, 
bnt  his  testimony  must  be  limited  to  an  explanation  or  contradiction  of  such  new 
matter.    Dwineue  v.  Henriquez,  1  Cal.  387. 

§  422.  A  person  for  whose  benefit  an  action  is  prosecuted  iiuqf 
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UiKlxfy  OB  if  a  party.    And  a  party  may  he  examined  on  his  otvn 
heha^  on  notice. 

[1861.]  A  person  for  whose  immediate  benefit  the  action  is 
prosecuted  or  defended,  though  not  a  party  to  the  action,  may  be 
examined  as  a  witness,  in  the  same  manner  and  subject  to  the  same 
rules  of  examination  as  if  he  were  named  as  a  party.  And  a  party 
to  an  action  or  proceeding  may  be  examined  as  a  witness  in  his  own 
behalf,  the  same  as  any  other  witness;  but  such  examination  shall 
not  be  had,  nor  shall  any  other  person  for  whose  immediate  benefit 
the  same  is  prosecuted  or  defended  be  so  examined,  unless  the 
adverse  party  or  person  in  interest  is  living,  nor  when  the  opposite 
party  shall  be  the  assignee,  administrator,  executor  or  legal  repre- 
sentative of  a  deceased  person,  nor  unless  ten  days'  notice  of  such 
intended  examination  of  the  pariy  or  person  interested,  specifying 
the  points  upon  which  such  party  or  person  is  intended  to  be  exam- 
ined, shall  be  given  in  writing  to  the  adverse  pariy,  except  that  in 
special  proceedings  of  a  summary  nature,  such  reasonable  notice  of 
such  intended  examination  shall  be  given  as  shall  be  prescribed  by 
the  Court  or  Judge.  And  when  notice  of  such  intended  examina- 
tion shall  be  given  in  an  action  or  proceeding  in  which  the  opposite 
party  shall  reside  out  of  the  jurisdiction  of  the  Court,  such  party 
may  be  examined  by  commission  issued  and  executed  as  now  pro- 
vided by  law ;  and  whenever  a  party  or  person  in  interest  has  been 
examined  under  the  provisions  of  this  section,  the  other  party  or 
person  in  interest  may  ofier  himself  as  a  witness  in  his  own  behalf, 
and  shall  be  so  received.  When  an  assignor  in  a  thing  in  action  or 
contract  is  examined  as  a  witness  on  behalf  of  any  person  deriving 
tide  through  or  fix)m  him,  the  adverse  party  may  offer  himself  as  a 
witness  to  the  same  matter  in  his  own  behalf,  and  ahaU  be  so  receiv- 
ed, and  to  any  matter  that  will  discharge  him  fix)m  any  liability 
that  the  testimony  of  the  assignor  tends  to  render  him  liable  for. 
But  such  assignor  shall  not  be  permitted  to  be  examined  on  behalf 
of  any  person  deriving  titie  through  or  fi-om  him,  against  an  assignee 
or  an  executor,  or  administrator,  unless  the  other  party  to  such  con- 
taract  or  thing  in  action,  whom  the  defendant  or  plaintiff  represents, 
is  living,  and  his  testimony  can  be  procured  for  such  examination; 
nor  at  least  ten  days,  notice  of  such  intended  examination  of  the 
assignor,  specifying  the  points  upon  which  he  is  intended  to  be 
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examined,  shall  be  given  in  writing  to  the  adverse  party.  This 
section  shall  not  be  held  to  impair  or  in  anj  way  aflfect  the  ezistasg 
provisions  of  law  by  which  persons  of  Indian  or  negro  blood  are 
excluded  from  bebg  witnesses. 

J.  P. ;  N.  Y.  Code,  H  3^6,  399. 

1.  "  Person  is  living,"  construction  of.— A  corporation  is  a  "person 
living/'  within  the  provision  of  section  three  handred  and  ninety-nine  of  the  Code, 
allowing  the  conditional  examination  of  a  party,  where  the  adverse  party,  or  per 
son  in  interest,  is  living.  Wallace  v.  The  Majfttr,  etc.,  of  New  York,  9  Abb.  Pr.  R. 
40 ;    Wrt'ght  v.  N.  Y.  Central  R,  R.  Co.,  28  Barb.  80. 

2.  The  provision  of  section  three  hundred  and  ninety-nine  of  the  Code— that 
a  party  shall  not  be  examined  as  a  witness,  unless  the  adverse  party  or  person  in 
interest  is  living— does  not  exclude  a  partv  from  being  a  witness  when  the  oppo- 
site party  is  a  corporation.    Johnson  v.  Mcintosh,  13  Barb.  367. 

3.  Where  one  of  two  defendants  dies,  and  the  action  goes  on  against  the  other 
without  substitution  of  new  parties,  and  it  does  not  appear  that  the  survivor  is  less 
cognizant  of  the  facts  as  to  which  the  plaintiff  offers  himself  as  a  witness,  it  is  not 
a  case  in  which  the  adverse  party  or  person  in  interest  is  not  living;  bat  the  plaint- 
iff is  entitled  to  testify  in  his  own  behalf.    Bigelow  v.  Mallorif,  17  How.  Pr.  U.  427. 

4.  It  makes  no  difference  that  the  deceased  party  had  indemniiied  the  one  who 
is  the  survivor  against  the  result  of  the  litigation.    Id. 

5.  A  corporation  is  a  living  person  within  the  meaning  of  the  Code  of  1857; 
and  where  it  is  a  party  to  an  action,  the  opposite  party  is  entitled  to  be  examined 
on  his  own  behalf  under  the  provisions  of  that  Code.  La  Farya  v.  Exchange  Fin 
Ins.  Co.,  22  N  Y.  (8  Smith)  352. 

6.  Whether  the  rule  would  apply  when  the  officers  are  dead  with  whom  the 
transactions  were  had  concerning  which  the  testimony  is  offered — Qftery.    Id, 

7.  Representative  of  a  deceased  person,  who  is.— An  executor 

under  a  will  proved  in  another  State,  suing  upon  a  note  made  to  his  order  as 
executor,  and  indorsed  by  him  in  blank,  is  not  the  representative  of  a  deceased 
person  within  section  three  hundred  and  ninety-nine  of  the  Code,  and  the  adverse 
party  may  be  examined  against  him.  Buckingham  v.  Andrews,  12  Abb.  Pr.  B. 
322. 

8.  In  the  provision  of  section  three  hundred  and  ninety-nine  of  the  Code  of  Pro- 
cedure, allowing  parties  to  be  examined  as  witnesses,  except  that  parties  shall  not 
be  examined  against  parties  who  are  representatives  of  a  deceased  person  and  the 
witness,  the  words  "representatives  of  a  deceased  person"  mean  executors  or 
administrators.    McCray  v.  McCray,  12  Abb.  Pr.  R.  1. 

9.  A  party  whose  interest  in  lands  in  suit  is  that  of  a  guardian  in  soc^|;e,  an 
heir  or  a  dbwress,  is  not  a  representative  of  the  decedent  through  whom  she 
claims,  within  the  meaning  of  that  section.    Id, 

10.  When  the  wife  may  testify. — Section  three  hundred  and  nioetv- 
nine  of  the  Code  is  sufficiently  comprehensive  to  authorize  the  wife  to  be  a  witness 
in  her  own  behalf,  and  the  husband  in  his  own  behalf,  whether  they  be  coplaintifi 
or  codefendants,  or  whether  the  action  be  brought  by  one  against  the  other.  Shm- 
maker  v.  McKee,  19  How.  Pr.  86;  disapproving  of  36  Barb.  612;  15  How.  Pt. 
165, 196  ;  but  seeamendment  of  §  399,  Laws  of  1861,  787,  ch.  459,  \  12. 

11.  In  an  action  against  husband  and  wife  upon  a  debt  of  the  husband,  for  which 
the  wife's  separate  estate  is  liable  collaterally,  and  where  the  object  of  the  action 
is  to  enforce  the  demand  against  such  separate  estate,  both  having  been  served,  and 
the  action  being  at  issue  as  against  both,  the  wife  may  be  examined  in  the  method 
prescribed  by  sections  three  hundred  and  ninety  and  three  hundred  and  ninety -one 
of  the  Code  as  a  substitute  for  a  bill  of  disco ven'.  So  far  as  she  could  have  been 
compelled  to  make  discovery  upon  a  bill  properly  framed  before  the  Code,  she  can 
be  required  to  answer  now.    Draper  v.  Henningsen,  16  How.  Pr.  R.  881. 

12.  I«andlord. — It  aeems  that  under  section  three  hundred  and  ninety-nine  of 
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the  Code,  a  landlord  is  not  a  competent  witness  for  himself  in  "  summary  proceed- 
ings to  recover  the  possession  of  the  land."    Marseilles  ▼.  Bulger,  19  How.  Pr.  34. 

13.  The  defendant  was  examined  as  a  witness  in  his  own  behalf  on  the  trial. 
At  the  time  the  trial  was  had,  he  conid  not,  by  law,  testify  in  his  own  behalf  with- 
ont  giving  at  least  ten  days'  previous  notice  of  his  intended  examination.  The 
paper  ser\'ed,  which  was  at  the  trial  held  to  be  a  notice  of  his  intended  examina- 
tion, was  not  signed  by  him  or  his  attorney :  Held,  that  such  paper  was  not  a 
notice.  It  was  only  a  memorandum.  [17  How.  Pr.  192.]  And  the  error  in 
allowing  him  to  testify  in  his  own  behalf,  without  any  sufficient  notice  being  giren 
of  his  intended  examination,  entitled  the  plaintiff  to  a  new  trial.  Dewitt  v.  Leon- 
ardy  19  How,  Pr,  182. 

14.  Qenerally. — Cases  in  which  a  party  cannot  be  examined  as  a  witnen  in 
bis  own  behalf.     Code,  §  399,  as  amended  1859,  Voorhies'  6th  ed.  532. 

15.  What  is  the  proper  practice  in  obtaining  the  examination  of  an  adverse 
party  in  the  various  cases  allowed  by  the  Code,  stated.  Draper  v.  Henningsen,  1 
Bosw.  611. 

16.  The  rule  that  if  a  witness,  with  the  fault  of  the  party  producing  him,  fail 
to  answer,  his  testimony  is  to  be  stricken  out,  is  applicable  to  tne  case  of  a  party 
tmtifying  in  his  own  behalf.     Burnett  v.  Phalon,  12  Abb.  Pr.  R.  186. 

17.  When  a  party  was  examined  as  a  witness  in  his  own  behalf,  before  the 
amendment  of  section  three  hundred  and  ninety-nine  of  the  Code,  it  was  proper  to 
recall  him  to  contradict  the  other  party,  although  not  on  a  point  specified  in  the 
notice.    Rushnore  v.  Hdll,  12  Abb.  Pr.  R.  420. 

§  423.  Copartners,  when  parties,  may  he  examined  to  prove 
items  of  account. 

[1854.]     Parties  may  be  witnesses  on  their  own  behalf  when 

the  action  is  brought  for  the  settlement  of,  or  in  relation  to,  the 

business  and  accounts  of  a  copartnership  then  existing,  or  which  had 

previously  existed  between  them,  to  prove   vouchers  or  items  of 

account  under  one  hundred  dollars. 
J.  P. 

1.  A  codefendant  is  not  a  competent  witness,  under  section  four  hundred  and 
twenty-three  of  the  Practice  Act,  upon  an  issue  where  his  testimony  would  enure 
to  his'own  benefit.     Sparks  v.  Kohler,  3  Cal.  300. 

2.  He  would  be  a  competent  witness  to  show  that  his  codefendant  was  not  his 
partner ;  for  this,  in  a  legal  point  of  view,  would  be  against  his  interest.    Id. 


Chapter  IV. — On  cffidavit. 

Sbc.  424.  Affidavits  to  be  lised  in  this  State,  before  whom  may 

be  taken  in  this  State. 

425.  If  made  in  another  State  of  the  United  States,  before 

whom  taken. 

426.  Ifm>ade  in  a  foreign  country,  before  whom  taken. 

427.  Certificate  of  Clerk,  if  taken  before  a  Judge  of  a 

Court  out  of  this  State. 
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§  424.  Affidavits  to  be  used  in  this  State^  h^ore  whom  may  U 
taken  in  this  State. 

An  affidavit  to  be  used  before  any  Court,  Judge  or  officer  of  tins 

State,  may  be  taken  before  any  Judge  or  Clerk  of  any  Court,  or 

any  Justice  of  the  Peace,  or  Notary  Public  in  this  State. 
J,  P. 

1.  Where  the  affidavit  of  a  juror  is  sworn  to  be  correct  bj  another  party,  it  may 
be  treated  as  the  latter's  original  affidavit.     Wilson  v.  Benyman,  5  Cat  44. 

2.  Courts  take  judicial  notice  of  the  official  character  of  Justices  of  the  Peace, 
in  their  own  States.  And  an  affidavit,  in  which  the  official  character  of  the  Jm* 
tice  before  whom  it  is  taken,  does  not  appear  is  good.  Ede  v.  Joknaon,  15  Cal.5S. 

3.  An  affidavit  need  not  be  signed  by  the  party  making  it.    Id. 

§  425.  If  made  in  another  State  of  the  United  States,  hefort 
whom  taken. 

An  affidavit  taken  in  another  State  of  the  United  States,  to  be 

used  in  this  State,  shall  be  taken  before  a  Commissioner  appointed 

by  the  Governor  of  this  State  to  take  affidavits  and  depositions  m 

such  other  State,  or  before  any  Judge  of  a  Court  of  Record  havmg 

a  seal. 
J.  P. 

§  426.  If  made  in  a  foreign  country,  before  whom  taken. 

An  affidavit  taken  in  a  foreign  country  to  be  used  in  this  State, 

shall  be  taken  before  an  Ambassador,  Minister  or  Consul  of  the 

United  States,  or  before  any  Judge  of  a  Court  of  Record  having  % 

seal,  in  such  foreign  country. 
J.  P. 

§  427.   Certificate  of  the  Clerk,  if  taken  before  a  Judge  of  a 
Court  out  of  this  State. 

When  an  affidavit  is  taken  before  a  Judge  of  a  Court  in  another 

State,  or  in  a  foreign  country,  the  genuineness  of  the  signature  of 

the  Judge,  the  existence  of  the  Court,  and  the  &ot  that  such  Judge 

is  a  member  thereof,  shall  be  certified  by  the  Clerk  of  the  Court, 

under  the  seal  thereof. 
J.  P. 
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Chaptbr  Y. — Of  depositions  taken  in  this  State* 

Sec.  428.  Depositions  of  witnesses  in  this  State  may  be  taken 

in  certain  cases. 

429.  Depositions  may  he  taken  before  a  Jvdge^  etc.,  upon 

notice  to  the  adverse  party » 

430.  Manner  of  taking   depositions.    May  be  used  by 

either  party  on  the  trial. 

431.  A  deposition  may  be  read  at  any  stage  of  the  action 

or  proceeding. 

§  428.  Depositions  of  witnesses  in  this  State  may  be  taken  in 
certain  cases. 

The  testiinoBj  of  a  witness  in  this  State  may  be  taken  bj  depo- 
sition in  an  action,  at  any  time  after  the  service  of  the  summons  or 
the  a}^arance  of  the  defendant;  and  in  a  special  proceeding, 
after  a  question  of  fact  has  arisen  therein,  in  the  following  cases : 

1st.  When  the  witness  is  a  party  to  the  action  or  proceeding,  or 
a  person  for  whose  immediate  benefit  the  action  or  proceeding  is 
prosecuted  or  defended ; 

2d.  When  the  witness  resides  out  of  the  county  in  which  his  testi* 
mony  is  to  be  used ; 

3d.  When  the  witness  is  about  to  leave  the  county  where  the 
aetion  is  to  be  tried,  and  will  probably  continue  absent  when  the 
testimony  is  required ; 

4th.  When  the  witness,  otherwise  liable  to  attend  the  trial,  is 

nevertheless  too  infirm  to  attend. 
J.  P. 

1.  Taking  testimooj  by  depositions  is  in  derogation  of  the  common  law,  and 
most  not  only  be  done  by  the  proper  officer,  but  every  requirement  of  law  must 
be  complied  with.    McOann  v.  Beach,  2  Cal.  25. 

2.  All  the  requisitions  of  the  statute,  in  rotation  to  the  taking  of  depositions, 
most  be  strictly  complied  with ;  and  this  must  appear  upon  the  deposition  to  enti- 
tle it  to  admission.    Dye  y.  Bailey,  2  Cal.  383. 

§  429.  Depositions  may  be  taken  before  a  Jadge^  etc.,  upon 
notice  to  the  adverse  party. 

[1859.]  Either  party  may  have  the  deposition  taken  of  a  wit- 
ness in  this  State  before  any  Judge  or  Clerk,  or  any  Justice  of  the 
Peace,  or  Notary  Public  in  this  State,  on  serving  on  the  adverse 
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pariy  previous  notice  of  the  time  and  place  of  examination,  together 

with  a  copy  of  an  affidavit,  showing  that  the  case  is  one  mentioned 

in  the  last  section.    At  any  time  during  the  fortj  days  immediately 

after  the  service  of  summons  by  publication  has  been  completed, 

and  at  any  time  thereafter,  when  the  defendant  has  not  appeared, 

the  notice  required  by  this  section  may  be  served  on  the  Clerk  of 

the  Court  where  the  action  is  pending.     Such  notice  shall  be  at 

least  five  days,  and  in  addition,  one  day  for  every  twenty-five  miles 

of  the  distance  of  the  place  of  examination  from  the  residence  of 

the  person  to  whom  the  notice  is  given,  unless  for  a  cause  shown  a 

a  Judge,  by  order,  prescribe  a  shorter  time.     When  a  shorter  time 

is  prescribed,  a  copy  of  the  order  shall  be  served  with  the  notice. 
J.  P. 

• 

1 .  A  slight  error  in  the  title  of  a  cause,  where  there  is  no  other  suit  pending 
between  tiie  parties,  will  not  invalidate  the  notice.    A/ills  v.  Dmdap,  3  Cal.  94. 

2.  The  decision  of  snch  motion  rests  in  the  sound  discretion  of  the  Court,  who 
must  decide  upon  the  sufficiency,  or  otherwise,  of  the  grounds  upon  which  snok 
motion  is  made.    Id. 

3.  Proof  of  notice  to  take  a  deposition,  where  the  written  notice  was  defective, 
was  held  good,  when  made  bj  parol  and  conforming  suhstantiall  j  to  the  statute.  H, 

4.  An  appearance  at  the  time  and  place,  and  cross-examining  the  witness,  waives 
whatever  objection  may  be  had  because  the  notice  is  too  short.  Jones  v.  ioce^  9 
Cal.  68. 

5.  An  order  to  take  testimony  by  deposition  should  specify  the  notice  to  be  ^ven 
to  the  adverse  party.  A  deposition  taken  upon  an  order  without  such  speciteih 
tion,  where  the  opposite  party  has  not  had  reasonable  notice,  ought  aot  to  be  retd 
in  evidence.    Ellis  v.  Davis,  5  Cal.  453. 

6.  Notice  of  time  and  place  having  been  given,  it  is  a  matter  of  small  impor^ 
ance  who  took  the  deposition,  particularly  in  view  of  the  iQconrenience  and  delay 
which  wonld  result  from  a  different  rule.     Williams  v.  Chadboumet  6  Cal.  559. 

7.  It  being  objected  by  plaintiff  to  a  deposition  :  1st,  that  the  copy  of  the  order 
of  the  Judge,  fixing  the  time  for  taking  it,  did  not  mention  the  notice  to  be  gives 
the  adverse  party ;  2d,  that  no  correct  copy  of  said  order  was  served  ;  3rd,  that  no 
sufficient  notice  to  take  the  deposition  was  ever  given ;  the  objection  was  overruled, 
"because  the  original  order  of  the  Judjre,  made  on  affidavit,  fixed  the  time  of 
notice  at  three  days,  and  because  plaintiff's  counsel  acknowledged  service  in  wri(> 
ing  of  a  copy  thereof  March  8th,  1859,  more  than  three  days  l^fore  the  taking  tf 
the  deposition :"  Heldf  that  there  was  no  error;  that  the  objection  assigned  was 
matter  for  the  Court,  and  its  discretion  was  properly  exercised ;  that  ressonsbfe 
notice  should  bo  given  of  the  time  and  place  of  taking  testimony :  but  what  is 
reasonable  notice,  depends  on  the  particular  circumstances.  Atwood  v.  Frieotf  17 
Cal.  37. 

8.  To  make  the  testimony  of  a  witness  admissible,  he  must  be  competent  at  the 
time  of  taking  his  deposition.  It  is  the  eflect  of  the  interest  on  the  witness  at  tiae 
time  his  testimony  is  taken  that  disqualifies  him.   Kimball  v.  Geof^art,  12  Cal.  27. 

§  430.  Manner  of  taking  depositions ;  may  be  used  hy  either 
party  on  the  trial. 

Either  party  may  attend  such  examination,  and  put  such  qaes^ 
tions,  direct  and  cross,  as  may  be  proper.  The  deposition,  when 
completed,  shall  be  carefully  read  to  the  witness,  and  corrected  by 
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him  in  any  particular,  if  desired ;  it  shall  then  be  subscribed  bj  the 
witness,  certified  by  the  Judge  or  officer  taking  the  deposition, 
inclosed  in  an  envelop  or  wrapper,  sealed,  and  directed  to  the  Clerk 
of  the  Court  in  which  the  action  is  pending,  or  to  such  person  as 
the  parties  in  writing  may  agree  upon,  and  either  delivered  by  the 
Judge  or  officer  to  the  Clerk  or  such  person,  or  transmitted  throu^ 
the  mail,  or  by  some  safe  private  opportunity ;  and  thereupon  such 
deposition  may  be  used  by  either  party  upon  the  trial,  or  other  pro- 
ceeding, against  any  party  giving  or  receiving  the  notice,  subject  to 
all  legal  exceptions.  But  if  the  parties  attend  at  the  examination, 
no  objection  to  the  form  of  an  interrogatory  shall  be  made  at  the 
trial,  unless  the  same  was  stated  at  the  time  of  the  examination. 
K  the  deposition  be  taken  by  the  reason  of  the  absence  or  intended 
absence  from  the  county  of  the  witness,  or  because  he  is  too  infirm 
to  attend,  proof  by  affidavit  or  oral  testimony  shall  be  made  at  the 
tiial,  that  the  witness  continues  absent  or  infirm  to  the  best  of  the 
deponent's  knowledge  or  belief.     The  deposition  thus  taken  may 

also  be  read  in  case  of  the  death  of  the  witness. 
J.  P. 

1 .  Where  a  deposition  is  taken  ex  parte,  thongh  after  notice,  and  the  witness  is 
therefore  not  subjected  to  a  cross-examination,  the  language  used  by  him  will  be 
floapiciou^lj  regarded,  and  onlj  a  very  literal  interpretation  given  to  it.  Spring  y. 
Hilly  6  Cal.  17. 

2.  There  is  nothing  in  the  statute  that  requires  that  exceptions  to  depositions 
•hall  be  Hied  before  the  time  of  trial.  The  objection  can  be  made  at  any  time 
before  the  depositions  are  read  in  evidence.    D^  v.  Bculey,  2  Cal.  '^83. 

3.  The  certificate  of  the  Notary  as  set  forth  in  the  case  is  sufficient.  Mills  ▼. 
Dunlap,  3  Cal.  94. 

4.  Depositions  are  subject  to  all  legal  exceptions  at  the  trial,  save  only  the 
objection  to  the  form  of  an  interrogatory  where  the  parties  attend  the  examination. 
Lawrence  v.  Fulton,  19  Cal.  683. 

5.  When  a  deposition  may  be  excluded.— A  whole  deposition  can- 
not be  excluded  on  the  ground  that  certain  questions  asked  on  the  examination 
were  improper.  The  objection  to  the  deposition  on  this  ground  must  be  confined 
to  the  particular  questions;  otherwise,  any  error  in  permitting  the  questions  will  be 
waired.     Higgim  v.  Wortell,  18  Cal.  3dU. 

6.  It  is  not  essential  to  the  certificate  of  a  Notary  to  a  deposition  taken  before 
him,  that  it  state  that  the  deposition  was  read  over  to  the  witness  before  signing. 
But  if  the  certificate  states  that  the  deposition  was  corrected  by  the  Notary,  under 
the  direction  of  the  witness,  it  is  a  sufficient  compliance  with  the  statute,  because 
showing,  by  necessary  implication,  that  the  deposition  was  either  read  to  or  exam- 
ined by  the  witness.    Id, 

7.  If  part  of  the  deposition  be  liable  to  the  exception  of  hearsay,  this  goes  only 
to  the  rejection  of  that  part,  and  the  objection  shotdd  be  taken  at  the  hearing. 
Myen  v.  Caatnf,  14  Cal.  419. 

8.  Where  such  rule  of  a  District  Court  re<|uires  the  notice  as  above,  unless  the 
exceptions  appear  on  the  face  of  the  deposition,  the  meaning  is  that  the  objection 
'—not  the  objectionable  matter — ^must  appear  on  the  face  of  tne  deposition.    Id, 

9.  It  is  no  ground  for  the  exclusion  of  a  deposition  that  it  was  noticed  to  be 
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taken  before  the  Coanty  Judge,  but  was  taken  before  die  County  Clerk.   William 
y.  Chadbottme^  6  Cal.  559. 

10.  A  motion  to  suppress  the  reading  of  a  deposition,  before  the  case  in  which  it 
was  taken  is  pat  upon  trial,  is  premature ;  the  proper  time  to  object  to  such  depo> 
sition  is  when  it  is  offered  in  evidence  on  the  trial.    Mills  y.  DuniUqf,  3  Cal.  94. 

§  431.  A  depoaition  may  he  tised  at  any  stage  of  the  action  or 
jnveeedinff. 

When  a  deposition  has  been  once  taken,  it  may  be  read  in  any 

stage  of  the  same  action  or  proceeding  by  either  party,  and  sIiaII 

then  be  deemed  the  evidence  of  the  party  reading  it. 
J.  P. 

1.  The  reading  of  evidence  taken  by  deposition,  although  done  after  the  jury 
have  retired,  is  as  mnch  a  part  of  the  trial  as  any  other.  The  People  v.  AoUer,  5 
Cal.  72. 

2.  Query  .*  Whether  a  party  can  object,  on  second  trial  to  the  reading  of  a  depo* 
sition  which  he  suffered  his  adversary  to  read  on  the  first  trial  without  objectioo. 
Myers  v.  Casfy,  14  Cal.  542. 

3.  The  object  of  tliis  section  is  to  enable  either  party  to  read  a  deposition  idmi^ 
sible  in  itself,  once  taken,  in  any  stage  of  the  action  or  proceeding — ^not  to  render 
it  admissible  simply  because  it  was  taken.     Turner  v.  Atcllhanetff  8  CaL  567. 


Ghaptbr  VI. — Of  depositiom  taken  out  of  this  State. 

Sec.  432.  Testimony  of  a  witness  out  of  the  State  may  be  (afas 

after  service  of  summons  or  issue  joined, 
483.  StLck  deposition  shall  be  taken  upon  commission  issued 
under  seal^  upon  notice  ;  to  whom  to  issue. 

434.  Proper  interrogatories^  direct  and  cross^  may  he  pre- 

pared or  may  he  waived  by  the  parties, 

435.  Authority  and  duties  of  commissioner. 

486.  Trial  shall  not  be  postponed  for  return  of  commissum^ 
except  upon  showing  of  materiality  of  evidence  atd 
due  diligence. 

§  432.  Testimony  of  a  witness  out  of  Ike  State  may  be  totoi 
after  service  of  summons  or  issue  joined. 

The  testimony  of  a  witness  out  of  the  State  maj  be  taken  by 
deposition,  in  an  action,  at  any  time  after  the  service  of  the  sum- 
mons, or  the  appearance  of  the  defendant ;  and  in  a  special  pro* 

ceeding,  at  any  time  after  a  question  of  &ct  has  arisen  therein. 
J.  P. 


§433] 
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1.  Diligence  miut  be  used  in  iqsplying  for  a  commission.  PierKm  v.  Heibnok, 
2  Cal.  598. 

S.  It  is  admissible,  notwithstanding  the  witness  maj  hare  returned  to  the  State 
since  his  examination,  if  he  is  not  within  the  State  at  the  time  of  the  trial.  Markoe 
Y.  Aldn'ch,  I  Abbott,  55. 

3.  On  the  execution  of  a  commission,  the  parties  have  a  right  to  appear  by  coun- 
sel. Cross  interrogatories  cannot  be  withdrawn  unless  by  mutual  consent.  A 
witness  cannot  shield  himself  fix>m  answering  a  croes  interrogatory  by  a  reference 
to  his  previous  answer  to  a  direct  one.  Union  Bank  v.  Torrey,  2  Abbott,  269 ;  5 
Duer,  626. 

§  433.  Such  depomtion  shall  be  taken  upon  commission  issued 
under  seal  upon  notice;  to  whom  to  issue. 

The  deposition  of  a  witness  out  of  this  State  shall  be  taken  upon 
commission  issued  from  the  Court,  under  the  seal  of  the  Court, 
upon  an  order  of  the  Judge,  or  Court,  or  County  Judge,  on  the 
application  of  either  party,  upon  five  days'  previous  notice  to  the 
other.  It  shall  be  issued  to  a  person  agreed  upon  between  the  par- 
ties, or  if  they  do  not  agree,  to  any  Judge  or  Justice  of  the  Peace 
selected  by  the  officer  granting  the  commission,  or  to  a  commis- 
sioner appointed  by  the  Governor  of  this  State  to  take  affidavits 

and  depositions  in  other  States.* 
J.  P. 


•  Statutes  ov  1868,  22. 

The  llret  section  of  an  Act  entitled  "  An  Aot  empowering  the  Goremor  to  appoint  Gom- 
Briadonere  of  Deeds,  and  deflnlnff  the  dntiea  of  snch  ottcen,"  paerad  March  aiHb;  1860,  is 
hereby  amended  so  as  to  read  as  Ibllows :  "  The  Governor  may,  when  in  his  Judgment  it  may 
be  Booesaary,  appoint  in  each  of  the  United  States,  and  in  each  of  the  territories  and  dis- 
tilcta  of  the  United  States,  and  in  each  foreign  State,  territory,  and  colony,  one  or  more 
oomminionerB,  to  continue  in  office  four  years,  unless  removed  by  the  tiovornor.  Every 
each  commissioner  shall  have  power  to  administer  oaths,  and  to  take  depositions  and  affidavits 
to  be  used  in  this  State;  and  also  to  take  the  acknowledgmeut  or  proof  of  any  deed  or  other 
Instrument  to  be  recorded  in  this  State." 

Btatutbs  ov  1861,  668. 
CBATTEBt  CCCCXCIV.^Aet  to  authorize  tMs  taking  of  Deposiiimu  m  Foreign  Cntniries. 

Sbc.  1.  The  testimony  of  a  witness  in  a  foreign  country  may  be  taken  by  deposition  in  any 
«ivi]  action  pending  in  any  of  the  District  Courts  of  this  State,  at  any  time  after  the  service 
of  the  summons,  or  the  appearance  of  the  defendant;  and  in  a  special  proceeding,  at  any 
time  alter  a  question  of  iact  has  arisen  therein. 

Smc.  2.  The  deposition  of  a  witness  in  a  foreign  country  shall  be  taken  upon  commission 
lesned  fl'om  a  IMstrict  Court,  under  the  seal  thereof,  upon  an  order  of  such  Court  or  the 
Jndgo  thereof,  on  the  application  of  either  party,  upon  Ave  days'  previous  notice  to  the 
oBier.  it  shall  be  issued  to  a  person  or  persons  agreed  upon  between  the  parties,  or  if  they 
do  not  agree,  to  uny  person  or  persons  nominated  by  the  Court  or  Judge  granting  the  oom- 
inlBBion. 

Sjbo.  a.  Such  proper  interrogatories,  direct  and  cross,  as  the  respective  parties  may  pre- 
pare, to  be  settled,  if  the  partiea  disagree  as  to  tbdr  form,  by  the  Court  or  Judce,  granting 
the  order  for  the  commission  at  a  day  lixed  in  the  order,  may  be  annexed  to  the  commis- 
sion ;  or  when  the  parties  agree  to  that  mode,  the  examination  may  be  without  written 
interrogatories. 

8xc.  4.  The  commission  shall  authorize  the  Commissioner  to  administer  an  oath  to  the 
witness  and  to  take  tis  deposition  in  answer  to  the  interrogatories;  or  when  the  examinar 
tlon  is  to  be  without  interrogatories,  in  respect  to  the  question  in  dispute,  and  to  certify  the 
deposition  to  the  Coun:  in  a  sealed  or  closed  envelop,  directed  to  the  Cleik,  or  other  person 
dengnated  or  agreed  i%ion,  and  forward  to  him  by  mail,  or  other  usual  channel  of  convey- 


Smc.  6.  When  a  doposi'tion  has  been  once  taken  in  accordance  with  the  provisions  of  this 
St,  it  may  be  f  ubjeot  to  I  ogal  objections,  be  read^u  evidence  in  any  sta^o  of  the  same  action 
orproceeding,  by  either  p.irty,  and  shall  then  bo  deemed  the  evidence  ot  the  party  reading  it. 
BBO.  6.  This  act  shall  tak  e  eHbet  ih>m  and  after  its  passage. 
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• 

1 .  The  Court  have  no  power  to  order  the  original  instranient  belonging  to  the 
plaintiff,  and  on  which  his  action  is  brought,  to  he  annexed  to  a  commission  to  take 
testimony  in  another  State,  issued  at  the  instance  of  the  defendants,  althoogk  they 
provide'fbr  first  taking  a  photograph  of  tlie  instrument  at  the  defendants'  expense. 
jButUr  V.  Lee,  19  How.  Pr.  383. 

§  434%  Proper  interroffatories  may  he  prepared^  or  mat/  he 
waived  J  by  the  parties. 

Such  proper  interrogatories,  direct  and  cross,  as  the  respectiye 
parties  may  prepare,  to  be  settled,  if  the  parties  disagree  as  to  their 
form,  by  the  Judge  or  officer  granting  the  order  for  the  commissoii, 
at  a  day  fixed  in  the  order,  may  be  annexed  to  the  conmdssion ;  or 
when  the  parties  agree  to  that  mode,  the  examination  may  be  with- 
out written  mterrogatories. 
J.  P. 

§  435.  Authority  and  duties  of  commissioner. 

The  commission  shall  authorize  the  commissioner  to  administer  an 

oath  to  the  witness,  and  to  take  his  deposition  in  answer  to  the 

interrogatories ;  or  when  the  examination  is  to  be  without  intenx^- 

atories,  in  respect  to  the  question  in  dispute ;  and  to  certify  the 

deposition  to  the  Court,  in  a  sealed  envelop  directed  to  the  Geri:, 

or  other  person  designated  or  agreed  upon,  and  forwarded  to  ban 

by  mail  or  other  usual  channel  of  conveyance. 
J.  P. 

§  436.  Trial  shall  not  he  postponed  for  return  of  commswrny 
except  upon  showing  of  materiality  of  evidence  and  due  dUigenee, 

A  trial  or  other  proceeding  shall  not  be  postponed  by  reason  of 

a  commission  not  returned,  except  upon  evidence  satisfacioiy  to  the 

Court  that  the  testimony  of  the  witness  is  necessary,  and  that 

proper  diligence  has  been  uied  to  obtain  it. 
J.  P. 

1 .  Where  a  party  applied  for  a  continuance  to  enable  him  to  take  the  de positio& 
of  an  absent  witness,  and  the  proof  which  was  designed  to  be  obtained  woald  coih 
stitute  no  defense  to  the  plaintiff's  claim ;  the  application  was  properlj  rejected. 
Hawley  v.  Stirling,  2  Cal.  470. 

2.  The  answer  of  defendant  was  Sled  May  1 0th,  1852,  and  the  application  fM*  ft 
continuance  to  take  testimony  in  New  York  was  filed  June  14th,  1852,  daria^ 
which  interval  no  attempt  was  made  to  sue  out  a  commission  for  the  purpose: 
Held,  that  this  is  not  sufficient  diligence  to  entitle  the  party  to  his  applicatioft* 
Pieraon  v.  BolLrook,  2  Cal.  598.     See.§  432. 
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Chapter  VII. —  Of  proceedings  to  perpetuate  testimony. 

Sec.  437.  Testimony  Toay  he  perpetuated. 

438.  Tlie  applicant  shall  present  verified  petition  to  a 

Judge.     Granting  a7id  service  of  order. 

439.  Upon  due  service  of  notice,  the  depositions  of  the  wit- 

nesses named  may  he  taken. 

440.  Manner  of  taking  depositions  and  filing  thereof, 

441.  Affidavits y  etc,  filed  with  depositions  shall  he  prima 

fade  proof  of  the  facts  therein  stated. 

442.  Manner  of  using  such  depositions,  if  trial  he  had: 

m 

§437.  Testimony  may  he  perpetuated. 

[1859.]  The  testimony  of  a  witness  or  witnesses  may  be  taken 
and  perpetuated  as  provided  in  this  chapter. 

J.  F. 

§438.  The  applicant  shall  preservt  verified  petition.  GrantiTig 
and  service  of  order. 

[1859.]  The  applicant  shall  present  to  a  District  or  County 
Judge  a  petition  verified  by  the  oath  of  the  applicant,  stating : 

1st.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a 
Court  in  this  State,  and  in  such  case,  the  name  or  names  of  the 
person  or  persons  whom  he  expects  will  be  adverse  parties ;  or, 

2d.  That  the  proof  of  some  fact  or  facts  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  establish  mar- 
riage descent,  heirship,  or  any  other  matter  which  may  hereafter 
become  material  to  establish,  though  no  suit  may  at  the  time  be 
anticipated,  or  if  anticipated,  he  may  not  know  the  parties  to  such 
suit;  and, 

3d.  The  name  or  names  of  the  witness  or  witnesses  to  be  exam- 
ined at  his  or  their  place  of  residence,  and  a  general  outline  of  the 
facts  expected  to  be  proved.  The  Judge  to  whom  such  petition 
is  presented  shall  make  an  order  allowing  the  examination  and 
prescribing  the  notice  to  be  given,  which  notice,  if  parties  are 
known  and  reside  in  this  State,  shall  be  personally  served  on  them ; 
and  if  unknown,  such  notice  shall  be  served  on  the  Clerk  of  the 
county  where  the  property  to  be  affected  by  such  evidence  is  situ- 
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ated,  and  a  notice  thereof  published  in  some  newspaper  to  be  des- 
ignated by  the  Judge  making  the  order. 
J.  P. 

§  439.  Upon  dus  service  of  notice^  the  depositiojis  of  the  witnenes 
named  may  be  taken. 

[1859.]     Upon  proof  of  service  of  the  notice  as  proiided  m 

the  last  section,  it  shall  be  the  dutj  of  the  Judge  before  whom  the 

depositions  are  taken,  to  proceed  to  take  the  depo^tions  of  the 

witnesses    named  in  said  petition,  upon    the  facts   therein  set 

forth ;  and  the  taking  of  the  same  maj  be  continued  iBrom  time 

to  time  in  ihe  diseretion  of  the  Judge. 
J.  P. 

§  440.  Manner  of  taking  depoaitiona  and  fling  thereof. 

[1859.]     The  examination  shall  be  by  question  and  answer^ 

unless  the  parties  otherwise  agree.     The  deposition,  when  taken, 

shall  be   carefully  read  to,  and  subscribed  by,  the  witness,  then 

certified  by  the  Judge,  and  immediately  thereafter  filed  in  the 

ofiSce  of  the  Clerk  of  the  District  Court  of  the  county  where  the 

same  was  taken,  together  with  the  order  for  the  examination,  the 

petition  on  which  the  same  was  granted,  and  the  proof  of  ser?ice 

of  notice. 
J.  P. 

§  441.  Affidavits  y  etc,  ^  filed  with  depositums  shaU  he  pnnia  facie 
proof  of  the  facts  therein  stated. 

[1859.]     The  affidavits  or  other  proof  filed  with  the  depoaations, 

or  certified  copies  thereof,  shall  be  prima  facie  evidence  of  the&cts 

therein  stated. 
J.  P. 

.§  442.  Manner  of  using  such  depositions^  if  trial  be  had. 

[1859.]  If  a  trial  be  had  between  the  parties  named  in  the 
petition  as  parties  expectant,  or  their  successors  in  interest,  or 
between  any  parties  wherein  it  may  be  material  to  establish  the 
facts  which  such  depositions  prove  or  tend  to  prove,  upon  proof  of 
tlie  death  or  insanity  of  the  witness  or  witnesses,  or  if  his  or  their 
inability  to  attend  the  trial  by  reason  of  age,  sickness,  or  settled 
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infirmity,  the  deposition  or  depositions,  or  certified  copies  thereof, 

may  be  used  by  either  party,  subject  to  all  legal  objections.     But 

if  the  parties  attend  at  the  examination,  no  objection  to  the  form  of 

an  interrogatory  shall  be  made  at  the  trial,  unless  the  same  was 

stated  at  the  examination. 
J.  P. 


Chapter  Vin.* — Administration  of  oaths  and  affirmations. 
Skc.  443.  Authorizing  certain  persons  to  administer  oaths, 

444.  A  person  may  he  sworn  according  to  the  pecvliar  cerer 

monies  of  his  religion. 

445.  A  witness  may^  instead  of  taking  an  oath^  make 

an  affirmation. 

443.  Authorizing  certain  persons  to  administer  oaths. 

Every  Court  of  this  State,  every  Judge  or  Clerk  of  any  Court, 

every  Justice  of  the  Peace,  and  every  Notary  Public,  and  every 

officer  authorized  to  take  testimony,  or  to  decide  upon  evidence  in 

any  proceeding,  shall  have  power  to  administer  oaths  or  affirmations. 
J.  P. 

444.  A  person  may  be  sworn  according  to  the  peculiar  ceremo- 
nies of  his  religion. 

When  a  person  is  sworn  who  believes  in  any  other  than  the  Chris- 
tian religion,  he  may  be  sworn  according  to  the  peculiar  ceremonies 

of  his  religion,  if  there  be  any  such. 
J.  P. 

445.  A  witness  may,  instead  of  taking  an  oath,  make  an  affirm- 
ation. 

Any  witness  who  desires  it  may,  at  his  option,  instead  of  taking 


•  Statutes  of  1862,  106. 
An  Act  coneeming  the  administmHon  ofoaihs.    Passed  May  1st,  1862. 

1.  That  all  offieen  of  this  State,  anthorlzed  hy  law  to  administer  oaths  or  affirmatioos, 
If  certify  the  same  under  their  hands,  without  fixing  to  such  certificates  their  seals  of 

H  That  all  oaths  or  afllrmations  heretofore  administered  hr  any  officer  of  this  State,  and  by 
him  certified  under  his  hand,  without  the  seal  of  office,  shall  be  as  efltotual  for  all  purposes 
mm  if  such  seal  had  been  affixed  to  such  certificate. 
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an  oath,  make  his  solemn  affirmation  or  declaration,  by  assentiiig, 

when  addressed  in  the  following  form  :  You  do  solemnly  affirm  that 

the  evidence  you  shall  give  in  this  issue,  (or  matter)   pending 

between and ,  shall  be  the  truth,  the  whole  truth, 

and  nothing  but  the  truth."    Assent  to  this  affirmation  shall  be  made 

by  the  answer,  "  I  do."     A  false  affirmation  or  declaration  shall  be 

deemed  perjury,  equally  with  a  false  oath. 
J.  P. 


Chapter  IX. — Inspection  of  documents,  and  miscellaneous  pro- 
visions as  to  records  and  writings. 

Sbc.  446.  The  Court  may,  upon  notice,  order  a  party  to  grant 

an  inspection  of  a  Book,  etc.,  relating  to  the  merits 
of  a  case, 

447.  When  there  may  be  evidence  of  the  contents  of  a  writ- 

ing other  than  itself. 

448.  Introduction  in  evidence  of  a  writing  altered  in  a 

material  part. 

449.  Proof  of  a  judicial  record  of  this  State,  or  of  tie 

United  States. 

450.  Proof  of  the  records,  etc.,  of  any  other  State  of  the 

United  States. 
461.  Proof  of  a  judicial  record  of  a  foreign  country. 

452.  Proof  a  copy  of  a  judicial  record  of  a  foreign  coun- 

try. 

453.  Printed  copies  of  statutes,  etc.,  of  another  State 

or  Government,  published  by  authority,  are  pre- 
sumptive evidence  of  such  laws. 

454.  Impression  of  a  seal  of  a  Court  or  public  office. 

§  446,  The  Court  may,  upon  notice,  order  a  party  to  grant  an 
inspection  of  a  book,  etc.,  relating  to  the  merits  of  a  case. 

Any  Court  in  which  an  action  is  pending,  or  a  Judge  thereof,  or 
a  County  Judge,  may,  upon  notice,  order  either  party  to  give  to 
the  other,  within  a  specified  time,  an  inspection  and  copy,  or  pe^ 
mission  to  take  a  copy,  of  any  book,  document,  or  paper,  in  his 
possesion,  or  under  his  control,  containing  evidence  relating  to  the 
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merits  of  the  action,  or  the  defense  therein.  If  compUance  with 
the  order  be  refused,  the  Court  may  exclude  the  book,  document  or 
paper,  from  being  given  in  evidence ;  or  if  wanted  as  evidence  by 
the  party  applying,  may  direct  the  jury  to  presume  it  to  be  such  as 
he  alleges  it  to  be ;  and  the  Court  may  also  punish  the  party  refiis- 
ing  for  a  contempt.  This  section  shall  not  be  construed  to  prevent 
a  party  from  compelling  another  to  produce  books,  papers  or  docu- 
ments, when  he  is  examined  as  a  witness. 

N.  Y.  Code,  §  388.    Notice,  sufficiency  of,  see  ^  447. 

1.  The  Practice  Act  authorizes  the  Coart  to  make  an  order  directing  a  party  to 
prodacc  books  and  papers  in  Court.    Bumstead  t.  Empire  Mining  Co.,  5  Cal.  299. 

2.  On  an  application  for  discovery,  enough  must  be  shown  to  satisfy  the  Court 
that  there  is  reason  to  believe  that  the  documents  sought  do  in  fact  contain  roato- 
rial  evidence.  Merely  showing  a  belief  that  the  papers  in  general  of  the  plaintiff 
contain  matter  whicn  would  help  the  defense,  is  not  sufficient.  It  must  also 
Appear  that  the  party  does  not  possess  other  means  of  proof.  Pegram  v.  Caraorif 
10  Abb.  Pr.  R.  340. 

3.  A  petition  by  one  party  for  an  order  directing  the  other  party  to  make  a 
discovery  of  books  and  papers  in  his  possession  wiU  not  be  granted,  when  it  prays 
for  a  discovery  generally  of  all  the  books,  papers  and  correspondence  of  the 
adverse  party,  containing  entries  during  a  period  of  several  years,  relating  to 
purchasers  of  a  specific  commodity.  A  petition  must  show  that  entries  affecting 
or  thowing  some  light  on  the  matters  in  controversy  exist,  or  enough  to  call  upon 
the  adverse  party  to  answer  whether  they  do  or  not ;  that  they  are  material,  and 
state  enough,  if  not  denied,  so  that  the  Court  can  see  they  are  material,  in  addi- 
tion to  stating  the  other  matters  prescribed  by  tJic  rules  regulating  such  applica- 
tion.    Casaard  v.  Hinmcmf  6  Duer,  695. 

4.  A  petition  for  a  discovery  should  be  denied,  where  it  appears  that  the  peti- 
tioner might  have  access  to  the  books  and  papere  without  an  onler — e.  g.  where  it 
Appears  that  he  is  one  of  the  Directors  of  a  corporation  to  which  the  books  and 
papers  belong,  and  that  the  custodian  of  them  holds  them  subject  to  the  control 
of  the  Board  thereof.     Charlick  v.  Flushing  Bailroad  Co.,  10  Abb.  Pr.  R.  130. 

5.  In  an  action  to  recover  money  received  by  the  defendant,  as  agent  or  factor 
of  the  plaintiff,  an  inspection  of  the  defendant's  books  was  asked  by  the  plaintiff, 
to  enable  him  to  frame  his  complaint:  Held,  1st.  That  the  defendant  must  ren- 
der a  sworn  account  from  the  time  of  the  last  account  rendered  by  him  before  the 
action  was  commenced,  or  deposit  with  the  Clerk  such  of  his  books  as  contained 
the  items  of  such  account ;  2d.  That  no  discovery  could  be  allowed  for  the  pur- 
pose of  contradicting  the  accounts  already  rendered.  Rtihery  v.  Bums,  5  Bosw. 
683. 

6.  An  affidavit  to  resist  a  motion  that  books  and  papers  be  dispositcd  for 
inspection,  on  the  ground  that  the  affiant  has  not  possesion  of  them,  is  not  suf- 
ficient, if  it  is  evasive  in  not  showing  how  he  parted  with  possession.  Hicks  v. 
Charlick,  10  Abb.  Pr.  B.  129. 

7.  An  order  (Code,  §  388)  granting  an  inspection  or  copy  of  books,  papers  and 
documents  relating  to  the  merits  of  t^e  suit,  rests  in  the  discretion  of  the  Judge ; 
and  the  Court  will  not  on  appeal  review  the  question  whether,  under  all  the  cir- 
cumstances, the  case  was  a  proper  one  for  the  exercise  of  the  power.  White  v. 
Monroe,  12  Abb.  Pr.  R.  357. 

§  447.  When  there  may  he  evidence  of  the  conterUs  of  a  writing 
other  than  itself. 

There  shall  be  no  evidence  of  the  contents  of  a  writing,  other 
than  the  writing  itself,  except  in  the  following  cases : 
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1st.  When  the  original  has  been  lost  or  destroyed ;  in  which  case 
proof  of  the  loss  or  destruction  shall  first  be  made ; 

2d.  When  the  original  is  in  possession  of  the  party  against  whom 
the  evidence  is  offered,  and  he  fails  to  produce  it,  after  reasonable 
notice ; 

3d.  When  the  original  is  a  record,  or  other  docuipent,  in  the 
custody  of  a  pubhc  officer ; 

4th.  When  the  original  has  been  recorded,  and  a  certified  copy 
of  the  record  is  made  evidence  by  statute ; 

5th.  When  the  original  consists  of  numerous  accounts  or  other 
documents,  which  cannot  be  examined  in  Court  without  great  loss 
of  time,  and  the  evidence  sought  from  them  is  only  the  general 
result  of  the  whole. 

1.  First  subdivision. — In  suit  by  the  assignee  of  a  book  accoant,  the 
assignor  is  a  competent  witness  to  prove  to  the  Coart  the  loss  of  the  book  of  origi- 
nal entries,  as  a  preliminarj  to  the  introduction  of  secondary  evidence  of  its  oon- 
tents.     Caxdfielay.  Sanders,  17  Cal.  569. 

2.  The  facts  and  circumstances  of  the  destruction  must  be  shown,  in  the  first 
instance,  to  the  Court,  to  enable  it  to  judge  of  the  proprietj  of  admitting  or  refus- 
ing the  secondary  evidence.  The  same  principle  wnich  allows  the  parties  toprore 
by  their  own  testimony  the  destruction,  must  necessarily  allow  them  to  prove  all 
such  facts  and  circumstances  as  are  requisite  to  the  introduction  of  the  secoadaiy 
evidence.    Bayley  v.  Administrator  of  McMidde,  Eaton  etcd.,  9  Cal.  430. 

3.  It  is  not  a  matter  of  course  to  allow  secondary  evidence  of  the  contents  of  an 
instniment  in  suit  upon  proof  of  its  destruction.  If  the  destruction  was  the  result 
of  accident,  or  was  without  the  agency  or  consent  of  the  owner,  such  evidence  is 
generally  admissible.  But,  if  the  destruction  was  voluntarily  and  deliberateir 
made  by  the  owner,  or  with  his  assent,  the  admissibility  of  the  evidence  vifi 
depend  upon  the  cause  or  motive  of  the  party,  in  efiectiiig  or  assenting  to  tbe 
destruction.    76. 

4.  Per  Burnett,  J. — Query :  Whether  affidavits  are  admissible  to  prove  the 
destruction  of  notes,  when  the  plaintiff,  and  his  witnesses,  and  copayee,  can  be 
examined  in  open  Court.    Id, 

5.  As  to  parol  evidence  to  prove  contents  of  instruments  destroyed  bv  fire.  CU- 
lier  V.  Corbett,  15  Cal.  183. 

6.  A  cop V  of  a  notice  posted  on  a  mining  claim  to  show  its  extent  is  not  admis- 
sible in  evidence,  if  the  notice  itself  be  attainable.  Such  evidence  is  secondary, 
and  is  admissible  only  upon  the  terms  which  control  its  introduction  in  other 
cases.    Lombardo  v.  Ferguson,  15  Cal.  372. 

7.  Where  the  record  book  containing  a  judgment  has  been  destroyed  by  fire, 
secondary  evidence  is  admissible  to  establish  the  &ct  of  the  existence  o^  sach 
judgment  and  its  contents.    Ames  v.  Hoy,  12  Cal.  11. 

8.  Proof  that  a  notice  upon  a  mining  claim  has  been  torn,  and  that  the  remain- 
ing portion  is  (as  the  witness  thinks)  illegible  and  defaced,  is  enough  to  introduce 
a  copy  of  it.    Dunning  et  at.  v.  Rankin  et  a/.,  Jan.  1862. 

9.  £.  Lawrence  testified  that  he  once  had  a  deed  in  his  possession,  and  at  fint 
thought  that  F.  had  it  now,  but  that  he  had  received  a  letter  from  F.  saying  that 
the  witness  had  not  returned  said  deed  to  him ;  now  he  was  satisfied  it  was  not  in 
F.'s  possession.  The  plaintiff  also  made  oath  he  had  never  had  the  deed :  Hdd 
to  be  insufficient  to  introduce  parol  proof  of  its  contents.  Lawrence  v.  FydM»t 
Jan.  1862. 

10.  Party  may  testify  to  loss  of  instrument.— Whatever  mav 

have  been  the  reason  originally  assigned,  the  true  ground  upon  which  the  teso- 
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ittonj  of  parties  is  admitted  to  prove  the  destrnction  of  written  instruments,  is 
this :  that  the  testimony  relates  to  matters  preliminary  and  incidental,  is  addressed 
solelj  to  the  Court,  and  does  not  affect  the  issue  to  be  tried  bj  the  jury.  Upon 
such  matters,  the  rule  as  to  the  incompetency  of  parties  and  interested  persons 
does  not  apply.  The  testimony  proves  nothing  in  the  cause,  it  onlv  prepares  the 
way  for  the  introduction  of  proof.  The  existence  and  contents  of  the  instruments 
must  be  established  by  distinct  and  competent  evidence.  Bagley  v.  Eaton,  10  Cal. 
126. 

11.  The  rule  is  well  settled  that  a  party  has  a  right  to  testify  on  his  own  behalf 
to  prove  the  loss  of  original  documents,  as  a  predicate  for  the  introduction  of 
secondary  evidence  to  prove  their  contents.  Chrus  Valley  Quartz  Min.  Co,  v.  Stack- 
hovMe  et  al,,  6  CaL  413. 

12.  Proof  of  the  loss  of  the  instrument  may  be  by  the  party 'q  own  affidavit,  to 
lay  a  foundation  for  proving  the  contents.  But  the  affiaavit  of  a  third  person, 
that  a  trunk  of  the  party  containining  his  papers  is  lost,  is  insufficient,  without 
showing  that  it  contained  the  paper  in  question.  But  this  the  party  may  show  by 
his  own  oath.  Taking  testimony  by  depositions  is  in  derogation  of  the  common 
law,  and  must  not  only  be  done  l>efore  the  proper  officer,  bnt  every  requirement  of 
law  most  be  complied  with.  Depositions  may  be  taken  by  Notaries  Public,  but 
only  when  the  witness  resides  out  of  the  county  where  the  suit  is  pending,  and  a 
commission  is  regalarly  sued  out  and  directed  to  the  Notary.  McCann  v.  Beach,  2 
Cal.  25. 

13.  In  this  State,  the  testimony  may  be  given  orally  or  ofiered  by  affidavit. 
The  convenience  of  the  parties  and  of  the  Ck)urt  will  sometimes  suggest  one  course 
And  sometimes  another.  Either  course  may  be  adopted,  and  either  course  will 
Avail.    Bagley  v.  Eaton,  10  Cal.  126. 

14.  Diligence  neoessary. — ^Evidence  that  the  library  and  papers  of  the 
party  were  destroyed  by  fire,  except  a  few  papers,  unaccompanied  by  evidence  of 
fiearch  for  the  particular  paper,  is  insufficient,  for  the  paper  in  question  may  \ye  one 
of  those  saved  from  the  nre.    FoUom^g  Executors  v.  Scott,  6  Cal.  460. 

15.  Mere  evidence  of  search  is  not  sufficient,  for  the  seai'ch  may  not  have  been 
diligent,    lb. 

16.  In  an  action  of  ejectment,  where  the  plaintiff  seeks  to  establish  the  loss  of  a 
deed  under  which  he  deraigns  title,  in  order  to  lay  the  foundation  for  secondary 
evidence,  the  proof  of  search  by  the  agent  or  attorney  in  fact  of  the  plaintiff,  an^ 
inquiry  by  him  of  the  grantor,  is  insufficient,  as  the  plaintiff  himself  might  have 
the  possession  or  control  of  the  original,  and,  in  the  absence  of  other  evidence,  his 
affidavit  should  have  been  offered.    Fallon  v.  Dougherty,  12  Cal.  104. 

17.  It  is  sufficient,  prima  facie,  to  show  that  the  grantee,  or  his  representative  or 
assignee,  did  not  have  the  grant,  and  that  it  was  not  in  the  place  where  it  was  last 
seen.    Pierce  v.  Wallace,  18  Cal.  165. 

18.  Second  SUbdiyision. — Parol  evidence  of  the  contents  of  a  written  con- 
tract between  the  alleged  husband  and  wife  to  live  together  without  marriage  is 
inadmissible,  except  aner  due  notice  to  prodnce  the  contract,  and  refusal  to  do  so. 
Poole  ^   Wife  v.  Gerrard,  9  CaL  593. 

19.  Parol  proof  of  a  written  contract  and  assignment  thereof  in  writing,  not 
Admissible,  so  as  to  charge  the  assignee,  without  notice  to  produce  the  original  or 
Accounting  for  its  loss.     Grime»  v.  Fall,  15  Cal.  63. 

20.  Where  it  is  impossible  to  produce  the  paper  between  the  time  of  giving  the 
notice  and  the  trial,  that  fact  snould  be  made  to  appear.  Burke  et  (u.y.  Table 
Mountain  Co,,  12  CaL  403. 

21.  Perm  and  sufficiency  of  notice. — On  the  day  of  trial,  plaintiffs 
Berved  upon  the  defendants  notice  to  produce  on  trial  "  the  written  agreement, 
cancelling  the  lease  alleged  to  have  been  made  between  A.  B.  Laforge  and  the 
Table  Mountain  Water  Company — said  agreement  having  been  made  by  A.  B. 
Laforge  and  the  Table  Mountain  Water  Company— or  parol  evidence  will  be  given 
of  its  contents."  The  defendants  not  producing  the  agreement,  parol  evidence 
was  admitted  on  trial  of  its  contents.  The  notice  was  held  sufficient.  Burke  v. 
Table  Mountain  Water  Co.  and  Laforge,  12  CaL  403. 

22.  In  this  case  it  was  shown  that  the  paper  was  on  the  day  of  trial  in  the  pos- 
Mesion  of  one  of  the  attorneys  of  the  defendant.    Id,- 
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23.  The  sufficiency  of  notice  to  produce  a  paper  shown  to  be  in  the  possessioQ 
of  a  party  is  a  question  of  discretion ;  and  if  it  were  impossible  to  procare  it 
between  the  time  of  giving  notice  and  the  trial,  that  fact  should  be  made  to 
a])|)ear.     Id. 

24.  Literal  accuracy  cannot  be  expected  in  the  description  of  a  paper  in  the  pos- 
session of  the  adverse  party ;  such  description  as  will  apprise  a  man  of  ontinirr 
intelligence  of  the  document  denied  is  enough.    Id. 

25.  Third  subdivision. — Certified  conies  of  grants  made  by  the  Surveyor 
General  of  the  United  States  are  inadmissible  in  evidence,  unless  the  absence  of 
the  originals  is  accounted  for.     Ilensley  v.  Tarpetf,  7  Cal.  288. 

26.  An  affidavit,  showing  that  the  Surveyor  General  has  adopted  a  rule  refusing 
to  allow  the  originals  to  be  taken  from  the  files,  is  a  sufficient  predicate.    Id. 

27.  Where,  to  suit  for  goods  sold  and  delivered,  defendant  pleads  his  dischaiifie 
in  insolvency :  Held,  that  in  support  of  his  plea  he  can  offer  in  evidence  certified 
copies  of  the  decree,  and  of  each  of  the  papers  composing  the  record  of  the  insol- 
vent ])rocceding8  separately;  and  that  these  papers  need  not  all  be  attached 
together,  and  the  whole  certified  as  one  record.    Goldstone  v.  Davidson,  18  Cal.  41. 

28.  A  certificate  of  the  Surveyor  General,  that  the  paper  **  is  a  true  and  accurate 
copy  of  a  document "  on  file  in  his  office,  is  sufficient  against  the  objection  that 
the  copy  is  not  duly  authenticated,  it  being  conceded  that  such  document  was  the 
original  grant.     Natoma  Water  and  Mining  Co.  v.  Clarkin,  14  Cal.  544. 

29.  A  duly  certified  copy  of  a  Mexican  grant,  from  the  U.  S.  Surveyor  Gen- 
eral's  office,  is  admissible  in  evidence  against  the  objection  that  the  absence  of  the 
original  is  not  accounted  for.  But  it  is  admissible  only  when  the  original  itself 
would  be.  The  statute  (Acts  of  1857,  p.  317)  simply  removes  the  objection  to  the 
copy  as  secondary  evidence.    Id. 

30.  The  expedienie,  consisting  of  the  petition,  plot,  relbrcnce,  report,  act  of  con- 
cession, approval,  grant,  etc.,  tiled  in  the  archives  of  the  Mexican  Government,  b 
as  much  an  original  document  as  the  grant  delivered  to  the  grantee.  Baldwin,  J. 
— Gregory  v.  McPherson,  13  Cal.  562. 

31.  Fourth  subdivision. — ^A  Recorder,  in  certifj-ing  to  copies  of  deeds 
from  his  office,  need  not  transcribe  the  notarial  seal  to  the  acknowledgment— the 
certificate  of  acknowledgment  in  this  case  stating  that  the  Notary  did  affix  his  seal. 
Jones  V.  Martin,  16  Cal.  165. 

32.  A  power  of  attorney,  not  affiscting  real  estate,  is  not  required  to  be  recorded, 
and  the  fact  of  such  instrument^  being  acknowledged  and  recorded  does  oot 
authorize  it  to  be  read  in  evidence  without  proof  of  its  execution.  Siecens  t. 
Irwin,  12  Cal.  306. 

33.  Where  an  original  instrument,  proved  to  be  lost,  has  been  recorded,  it  i* 
error  to  admit  parol  evidence  of  its  contents,  unless  the  failure  to  produce  the 
record  is  accounted  for.     Drotherion  v.  Mart,  6  Cal.  488. 

34.  To  make  the  copy  of  an  unrecorded  deed  evidence,  the  loss  of  the  ori^nal 
being  shown,  the  testimony  of  the  subscribing  witnesses  to  the  deed,  if  such  there 
l)e,  should  bo  had,  at  least  to  the  fact  of  the  execution  of  the  paper,  unless  they  are 
shown  to  l)e  without  the  jurisdiction  of  the  Court.    Smith  v.  Brannan,  13  Cal.  101. 

35.  The  Act  of  1851,  section  twenty-first,  gives  to  papers  properly  recorded  the 
like  eflvcts  as  originals,  but  it  does  not  dispense  with  proof  of  execution.  Powdfi 
Heirs  V.  Hendricks,  3  Cal.  427. 

36.  Section  twenty-first  of  the  Act  of  March,  1851,  giving  to  copies  of  p«pe» 
from  the  County  Recorder's  office  the  like  eflect  as  evidence  as  ori^nals.  docs  not 
dispense  with  the  production  of  the  originals  if  they  can  be  obtamcd:  it  merely 
fixes  the  value  of  the  copy  as  e\'idence.  when  it  is  necessary  to  be  introduced,  fiom 
the  loss  of  the  original.    Maq^  v.  Goodwin,  6  Cal.  579. 

§  448.  Introduction  in  evidence  of  a  vrriting  altered  in  a  tMUr- 
ial  part. 

The  party  producing  a  writmg  as  genuine, -which  has  been  altered, 
or  appears  to  have  been  altered,  after  its  execution,  in  a  part  mate- 
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rial  to  the  question  in  dispute,  and  such  alteration  is  not  noted  on 
the  writing,  shall  account  for  the  appearance  or  alteration.  He 
may  show  that  the  alteration  was  made  by  another,  without  his  con- 
currence, or  was  made  with  the  consent  of  the  parties  affected  by 
it,  or  otherwise  properly  or  innocently  made.  If  he  do  that,  he 
may  give  the  writing  in  evidence,  but  not  otherwise. 

§  449.  Proof  of  a  judicial  record  of  this  State  or  of  the  United 
States. 

A  judicial  record  of  this  State,  or  of  the  United  States,  may  be 
proved  by  the  production  of  the  original,  or  a  copy  thereof,  certified 
by  the  Clerk,  or  other  person  having  the  legal  custody  thereof, 
under  the  seal  of  the  Court,  to  be  a  true  copy  of  such  record.* 

See  \  655. 

1 .  There  is  no  attempt  by  this  section  to  dispense  with  the  rule  that  the  best 
evidence  must  be  resorted  to  which  the  nature  of  the  case  will  admit.  Macy  v. 
Goodwin,  6  Cal.  579. 

2.  To  entitle  a  book  to  the  character  of  an  official  register,  it  is  not  necessary 
that  it  be  required  by  an  express  statute  to  be  kept,  nor  that  the  nature  of  the  office 
should  render  the  book  indispensable.  It  is  sufficient  that  it  is  directed  by  the 
proper  officer  to  be  kept.     Kyhurg  v.  Perkins,  6  Cal.  674. 

3.  In  ejectment,  plaintiff— relying  upon  a  Mexican  grant  and  a  decree  of  United 
States  Board  of  Land  Commissioners — offered  in  evidence  a  copy  of  the  decree 
taken  from  the  office  of  the  United  States  Surveyor  General,  with  a  certificate  by 
the  Surveyor  Grencral  that  "  the  foregoing  is  a  correct  copy  of  the  decree  of  con- 
firmation 'made  by  said  Board  of  Commissioners  in  the  case  therein  mentioned, 
together  with  the  endorsements  thereon,  as  the  same  is  on  file  in  my  office," 
defendant  objecting  that  the  copv  was  not  properly  certified :  Held,  that  the  certi- 
ficate complies  sufficiently  with  the  statute,  the  terms  of  which  need  not  be  literally 
pursued.     Young  v.  Emerson^  18  Calr416. 


•Statutes  oi- 1867, 103.  i 

An  Act  eotueming  Evidence.    Ftused  March  2Qth,  1868. 

1.  Whenever  the  public  records,  books  or  papers  in  the  "  Custody  "  of  any  Collector  of 
CuBtoms  of  the  United  States,  or  of  the  Rodster  or  Receiver  of  any  land  office  of  ttie  United 
States  within  this  State,  or  in  the  office  of  tlio  Surveyor  General  of  the  United  States  for  the 
State  of  California,  or  in  the  office  and  in  the  custody  of  the  Clerk  of  the  Circuit,  or  any 
District  Court  of  the  United  States  for  the  State  of  California,  shall  be  required  as  evidence 
in  any  Court  of  this  State,  copies  of  such  records,  books  or  papers,  duly  certified  by  the 
proper  officer  under  his  hand  and  official  seal,  where  he  has  a  seal,  shall  be  received  in 
evidence  with  the  same  force  and  effect  as  the  originals.  , 

Statutes  of  1867,  817. 

An  Act  concerning  ctrtified  topic*  of  certain  instruments  in  writing.    Passed  April  29<A,  1867. 

1.  Copies  of  all  papers  lately  belonging  to  the  United  States  Board  of  Commissioners  fbr 
the  settlement  of  i>nvate  land  claims  in  California,  and  on  file  in  the  office  of  the  Surveyor 
General  of  the  United  States  for  the  State  of  California,  and  all  copies  of  documents  and 
papers  belonging  to  said  Surveyor's  office,  which  copies  shall  have  been  duly  certified  to  be 
true  copies  by  said  Surveyor,  shall  be  received  and  read  in  evidence  in  the  same  manner  and 
with  like  eflect  as  the  originals. 

1.  The  provisions  of  tlife  section  sustained.    Natoma  Water  Co.  v.  Ciarkin,  14  Cal.  644. 

2.  Duly  certified  copies  of  deeds  regularly  recorded,  upon  the  acknowledgment  or  proof 
of  execution  by  the  party  or  parties  thereto,  subject  however,  to  all  the  le«il  exceptions  that 
Dxigbt  be  taken  to  the  original  if  produced,  shall  bo  received  in  evidence  m  all  the  Courts  of 
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4.  The  book  of  accounts  kept  in  the  office  of  an  Alcalde  is  admissible  in  erid> 
ence  as  a  register  of  the  acts  of  that  officer,  belonging  to  the  office.  K^Morg  v. 
PerJanSy  6  Cal.  673. 

5.  The  record  of  a  judgment  of  another  State,  if  certified  in  conformity  with  the 
Act  of  Congress,  is  admissible  in  evidence  in  this  State.  Parke  v.  Williams,  7 
Cal.  247. 

§  450.  Proof  of  the  records^  ete.y  of  any  other  State  of  the 
United  States. 

[1854.]  The  records  aaid  judioial  proceedings  of  flie  Conris  of 
any  other  State  of  the  United  States  may  be  proved  or  admitted 
in  the  Courts  of  this  State,  by  the  attestation  of  the  Clerk  and  the 
seal  of  the  Court  annexed,  if  there  be  a  seal,  together  with  a  ce^ 
tificate  of  the  Judge,  Chief  Justice,  or  presidmg  Ma^trate,  as  the 
case  may  be,  that  the  said  attestation  is  in  due  form. 

1.  A  record  also  certified  in  conformity  with  the  four  hundred  and  fiftieth  8ec> 
tion  of  the  Practice  Act,  woold  be  admissible  in  the  Conrts  of  this  State.  Parke 
V.  WiUiams,  7  Cal.  247. 

2.  Helclfjfurtker,  that  the  attachment  papers  of  B.  &  Co.  v.  V.  &  Co.  were  admis- 
sible in  fkvor  of  defendant.    See  facts.    Dexter  v.  Paugh,  IS  Cal.  372. 

■ 

§  451.  Proof  of  a  judicial  record  of  a  foreign  country. 

A  judicial  record  of  a  foreign  country  may  be  proved  by  the 
production  of  a  copy  thereof,  certified  by  the  Clerk,  irith  the  seal 
of  the  Court  annexed,  if  there  be  a  Clerk  and  seal ;  or  by  the  legal 
keeper  of  the  record,  with  the  seal  of  lus  oflBce  annexed,  if  there 
be  a  seal,  to  be  a  true  copy  of  such  record :  together  with  a  certifi- 


this  Sttite,  without  any  further  or  other  proof  of  the  exeoution  thereof,  in  the  nme  manoer 
and  with  Uke  e^ct  eb  if  tho  originals  were  produced  and  proven ;  provldod,  it  be  sbatni 
that  the  said  origiuuls  are  not  under  the  control  of  the  party  offering  the  said  copies,  or  an 
lost. 

1.  The  proyidons  of  this  section  suBtained.    Skinker  r.  Flokr,  18  Cal.  688. 

8.  Any  person  'wifthing,  iu  order  t4)  obtain  the  benefit  of  this  Act,  to  e«tabUsh  tbegeiiviM> 
ness  of  any  patent  for  land  iosued  by  the  United  States,  or  by  this  State,  may  apply  Ibr  ttei 

Surpose  to  the  District  Court  of  the  Judicial  district  in  which  the  patented  laode.  or  ftny  ptrt 
lereof,  arc  situated,  af(cr  ffiviug  public  notice  of  the  time  of  his  making  said  app)icatioB^ 
least  five  days  previous  to  the  hearing  thereof,  either  by  one  insertion  in  a  newspaper,  viwre 
there  is  one  puolishcd  in  the  coun^  wherein  the  lands  or  parcels  of  land  in  said  district  nv 
be  situated,  or  in  default  thereof,  Dy  posting  said  notice  on  the  Court  bouse  door  of  mm 
county ;  provided,  that  notice  shall  not  be  required  to  bo  given  in  more  than  ooe  cou^: 
upon  proof  being  made  that  tho  said  notice  was  duly  given,  the  District  Court  shall  proerrd 
to  inspect  the  patent,  and  upon  being  satisfied  that  it  is  genuine,  may  endorse  tborenpoa  or 
annex  thereto  an  oraer  under  the  swl  of  the  Court,  dMlaring  said  patent  to  be  fi*"^,; 
and  if  the  Court  be  not  satisfied  that  the  said  patent  is  genuine,  then  no  other  (oroir]  Aall 
be  entered  or  made  relative  thereto. 

4.  It  shall  be  the  duty  of  the  County  Kecorder  of  each  countr  in  this  State  to  nn)ride>  a 
separate  book,  to  bo  called  "  The  Record  of  Patents,"  wherein  shall  be  recorded  all  P^*^ 
or  land  or  parcels  of  land  situate  in  their  county,  whether  issued  by  the  United  States  or  tb» 
State  of  California,  which  may  bo  offbred  for  record,  authenticated  as  in  the  for^aiag  f^ 
tion  mentioned;  and  a  duly  certified  copy  of  any  patent,  recorded  as  aforesaid,  mar  bj 
ofibred  in  evidence  iu  any  proceeding  or  action  in  uiis  State,  with  the  same  elfect  and  roree 
as  the  original  duly  exhibited  and  proven. 
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cate  of  a  Judge  of  the  Court,  that  the  person  making  the  certifi^ 
cate  is  the  clerk  of  the  Court,  or  the  legal  keeper  of  the  record, 
and  in  either  case,  that  the  signature  is  genuine,  and  the  certificate 
in  due  form ;  and  also,  together  with  the  certificate  of  the  Minister 
or  Ambassador  of  the  United  States,  or  of  a  Consul  of  the  United 
States,  in  such  foreign  country,  that  there  is  such  a  Court,  specify- 
ing generally  the  nature  of  its  jurisdiction,  and  verifying  the  signa- 
ture of  the  Judge  and  Clerk,  or  other  legal  keeper  of  the  record. 

1 .  In  the  United  States,  certificates  of  the  proof  and  acknowlcd^nncnt  of  deeds 
executed  in  a  foreign  jurisdiction,  are  generally  received  as  prima  facie  evidence  of 
both  the  character  of  the  officers  giving  them  and  the  genuineness  of  their  signa- 
tures.    Moa  V.  Smithy  16  Cal.  533. 

2.  The  certificates  of  a  Notary  Public  or  United  States  Consul,  of  acknowledg- 
ment of  a  deed,  are  prima  facie  evidence  of  the  official  character  of  the  person  by 
whom  they  are  given.    Ih. 

3.  The  general  designation,  in  the  fourth  section  of  the  Act  of  April  16th,  1850, 
as  to  conveyances  of  any  Notary  Public,  or  any  Consul  of  the  United  States, 
embraces  Notaries  and  Consuls  of  everv  grade,  whether  principal  or  inferior 
Notary,  or  Consul  General  or  Vice  Consul.    Ih. 

4.  tieid,  further,  that  the  exhibits  attached  to  the  answer,  consistin^j^  of  copies  of 
the  pleadinirs  and  proceedings  in  the  action  in  the  United  States  Circuit  Court, 
needed  no  further  verification  than  what  arises  from  the  statements  in  the*  answer 
that  they  arc  such  copies  ;  that  no  distinct  verification  of  them  was  requisite ;  and 
that  were  it  otherwise,  then  the  certificate  of  the  United  States  Circuit  Court 
Clerk  was  sufficient.    Ely  v.  Frid)ie,  17  Cal.  250. 

§  452.  Proof  of  copy  of  a  judicial  record  of  a  foreign  country . 

A  copy  of  the  judicial  record  of  a  foreign  country  shall  also  be 
admissible  in  evidence  upon  proof: 

1st.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  it ; 

2d.  That  such  ori^al  was  in  the  custody  of  the  Clerk  of  the 
Coiirt,  or  other  legal  keeper  of  the  same ;  and, 

3d.  That  the  copy  is  duly  attested  by  a  seal,  which  is  proved  to 
be  the  seal  of  the  Court  where  the  record  remains,  if  it  be  the 
record  of  a  Court ;  or  if  there  be  no  such  seal,  or  if  it  be  not  the 
record  of  a  Court,  by  the  signature  of  the  legal  keeper  of  the 
original. 

See  \  655. 

§  453.  Printed  copies  of  statutes,  etc.,  of  another  State  or  Gov- 
ernment, pvblished  by  authority,  are  presumptive  evidence  of  such 
laws. 

Printed  jcopies,  in  volumes,  of  statutes,  code,  or  other  written 
law,  enacted  by  any  other  State,  Territory,  or  foreign  Government 
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purporting  or  proved  to  have  been  published  by  the  authority 
thereof,  or  proved  to  be  commonly  admitted  as  evidence  of  the 
existing  law,  in  the  Courts  and  judicial  tribunals  of  such  State, 
Territory  or  Government,  shall  be  admitted  by  the  Courts  and 
officers  of  this  State,  on  all  occasions,  as  presumptive  evidence  of 
such  laws. 

See  ^  655. 

§  454.  Impression  of  a  seal  of  a  Court  or  public  office, 

A  seal  of  a  Court  or  public  office,  when  required  to  any  writ  or 
process,  or  proceeding,  or  to  authenticate  a  copy  of  any  record  or 
document,  may  be  impressed  with  wax,  wafer,  or  any  other  sub- 
stance, and  then  attached  to  the  writ,  process  or  proceeding,  or  to 
the  copy  of  the  record  or  document,  or  it  may  be  impressed  on  lie 
paper  alone. 

1 .  The  impression  of  the  seal  may  be  made  upon  paper  only.    Connailjf  r.  Gtod- 
tnn,  5  Cal.  220 ;  Ross  v.  BedeU,  5  Duer,  462. 


TITLE  XII. 

OF  THE   WRIT   OF    CERTIORARI    AND   OF  MANDAMUS. 

Chapter  1. — The  writ  of  certiorari^  or  review. 

Sec.  455.  The  tvrit  of  certiorari;  denomination  of 

456.  This  writ  may  be  issued  hy  a  superior  Court  to  an 

inferior  tribunal;  in  what  cases. 

457.  The  application  shall  be  made  on  qffid^itnt  tmth  notice. 

or  without. 

458.  The  writ  to  be  directed  to  the  inferior  tribunal. 

459.  The  consents  of  the  writ. 

460.  Proceedings  in  tfie  inferior  Court,  etc.,  may  be  sta^ 

or  not. 

461.  Service  of  the  writ. 

462.  The  review  under  the  v)rit ;  extent  of 

463.  A   defective  return  of  the  writ  may  be  perfedfd. 

Hearing  and  judgment. 
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Sec.  464.   Copy  of  judgment  shall  he  sent  to  the  inferior  tribvr 

nal^  etc. 
465.  Judgment  roll.     Appeals  w/iy  he  taken  as  in  civil 
actions. 

§  455.   The  writ  of  certiorari^  the  writ  of  review. 

The  writ  of  certiorari  may  be  denominated  the  writ  of  review. 

§  456.  This  lorit  will  he  issued  hy  a  superior  Court  to  an  infer 
rior  tribunal;  in  what  cases. 

This  writ  may  be  granted  on  application,  by  any  Court  of  this 
State,  except  a  Justice's,  Recorder's,  or  Mayor's  Court :  the  writ 
shall  be  granted  in  all  cases  when  an  inferior  tribunal,  board  or 
ofiScer,  exercising  judicial  fimctions,  has  exceeded  the  jurisdiction 
of  such  tribunal,  board  or  officer,  and  there  is  no  appeal,  nor  in  the 
judgment  of  the  Court,  any  plain,  speedy  and  adequate  remedy. 

See  4  653. 

1.  When  the  writ  will  lie. — Where  error  has  occurred  in  proceedings, 
either  civil  or  criminal,  which  cannot  be  reached  by  a  writ  of  error,  the  writ  of 
certiorari  is  a  proper  remedy  to  correct  such  error,  unless  some  other  statutory 
remedy  has  been  given.     The  People  v.  Turner ^  1  Cal.  152. 

2.  Where  an  order  was  made  by  the  District  Court  of  the  Eighth  Judicial  Dis- 
trict, whereby  A  was  ordered  to  be  imprisoned  forty-eight  hours,  and  fined  five 
hundred  dollars,  for  contempt  of  Court,  without  setting  forth  any  of  the  facts 
whereon  the  order  was  based  :  Heldj  that  a  certiorari  should  issue  to  remove  the 
proceedings  for  review  into  this  Court ;  and  held ^  further ,  that  a  mandamus  was 
not  a  proper  remedy  in  such  a  case.    Id. 

3.  An  order  fining  and  imprisoning  for  contempt,  which  does  not  specify  on  its 
face  wherein  the  contempt  consisted,  will  be  reversed  on  certiorari.  Ex  parte  Field, 
1  Cal.  187. 

4.  C.  obtained  a  judgment  against  H.,  in  the  County  Court  of  Yolo  county,  for 
the  restitution  of  certain  lands :  defendant  appealed  to  the  District  Court,  where 
the  judgment  was  affirmed ;  and  the  defendant  a^ain  appealed  to  the  Supreme 
Court,  where  both  judgments  were  reversed,  and  the  cause  remanded  to  the  Dis- 
trict Court  for  further  proceedings.  After  the  remittitur  was  filed  in  the  District 
Court,  the  County  Court  issued  a  mandamus  commanding  the  Clerk  to  issue  a  writ 
of  restitution,  pursuant  to  the  original  jndgment  in  that  Court ;  and  on  the  peti- 
tion of  H.,  a  certiorari  was  issued,  to  remove  the  proceedings  to  the  Supreme 
Court :  Ileldf  on  motion  to  dismiss  the  writ,  that  the  writ  of  certiorari  was  the 
proper  remedy ;  that  the  judgment  to  be  enforced  having  been  reversed  by  the 
Supreme  Court,  the  County  Court  exc^eeded  its  jurisdiction  in  issuing  the  man- 
damus.    Clary  v.  Hoagland]  5  Cal.  478. 

5.  A  party  against  whom  a  judgment  is  sought  to  be  enforced,  although  not  a 
party  to  the  mandamus,  may  apply  for  a  writ  of  certiorari.    Id. 

6."  The  power  to  grant  a  party -license  is  not  judicial,  and  its  exercise  properly 
belongs  to  the  Supervisors.     Chard  v.  Harrison,  7  Cal.  113. 

7.  The  exercise  of  such  a  power  by  a  County  Judge  is,  therefore,  an  excess  of 
jurisdiction,  which  can  be  properly  reviewed  on  certiorari.    Id. 

8.  The  decision  of  the  Board  of  Delegates,  in  the  case  of  contested  election  for 
Chief  Engineer,  is  a  judicial  decision,  and  subject  to  review  by  the  Courts,  on  cer- 
tiorari. The  extent  of  such  review  is  simply  to  inquire  whether  the  Board  has 
exceeded  its  jurisdiction.  Whitney  v.  Board  Delegates  S.  F.  Fire  Department,  14 
Cal.  479. 
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9.  As  to  how  far  aud  when  the  proceeding  of  such  Boards  are  judicial,  and 
hence  reviewable  on  certiorari^  and  how  far  and  when  legislative,  and  hence  not  so 
to  be  reviewed,  discussed.  Robinson  v.  Board  Supervisors  0/ Sacramento^  16  Cal. 
208. 

10.  A  writ  of  certiorari  will  lie  in  the  District  Court,  to  review  the  action  of  the 
Board  of  Supervisors ;  otherwise,  their  action  would  be  beyond  control.  Peoi/U  r. 
Supervisors,  8  Cal.  59. 

11.  Liability  to  suit  has  no  necessary  connection  with  ability  to  sue.  Boards  of 
Supervisors  and  bodies  like  them,  without  any  legislative  provision — ^by  geocml 
law — are  subject,  with  certain  exceptions,  to  matidamus,  to  enforce  the  perfomance 
of  the  duties  devolved  upon  them,  and  to  the  writ  of  certiorari  for  the  review  of 
their  acts  when  partaking  of  a  judicial  character,  and  in  other  ways  arc  withio  tbe 
control  of  judicial  proceedings.  HasHnps  v.  City  and  County  of  San  Francisco,  18 
Cal.  49. 

12.  When  the  writ  will  not  lie.— A  certiorari  to  the  Board  of  Super- 
visors,  on  the  ground  of  want  of  jurisdiction,  is  premature,  if  taken  before  the 
action  of  the  Board.     Wilson  v.  Supervisors,  3  Cal.  386. 

13.  This  may  be  done  by  mandamus,  prohibition,  or  injunction ;  but  their  pro- 
ceedings cannot  be  reviewed  by  certiorari.    People  v.  Hester,  6  Cal.  679. 

14.  A  writ  of  certiorari  hi  not  the  proper  remedy,  where  there  has  been  no  excess 
of  jurisdiction.     Cutter  v.  Stark,  7  Cal.  244. 

15.  In  this  case,  the  application  for  certiorari  showing  on  its  face  that  the  ffsty 
had  an  adequate  legal  remedy  by  appeal,  the  writ,  was  denied.  Clary  v.  aoaq- 
land,  13  Cal.  173. 

16.  The  Supreme  Court  may  grant  the  writ.— This  Court  is 

strictly  a  Court  of  appellate  jurisdiction ;  but  it  may  exercise  its  appellate  jaiis- 
diction  by  means  of  the  process  of  mandamus.  So,  also,  it  seems,  by  means  of  tbo 
writ  of  habeas  corpus,  certiorari,  supersedeas,  prohibition,  &c.  The  People  v.  Tur- 
ner, 1  Cal.  143. 

17.  The  Supreme  Court  may  issue  a  writ  of  certiorari  to  a  District  Court  for  the 
purpose  of  reviewing  summary  proceedings,  in  a  case  where  no  appeal  would  lie. 
Id.  152. 

18.  If  inferior  Courts  exceed  their  powers,  the  Supreme  Court,  in  every  case 
within  its  reach,  would  not  fail  to  interfere  by  certiorari.  Ex  parte  Hanson,  2  Cal. 
263. 

19.  District  Courts  may  grant  the  writ.— An  appeal  does  not  lie 

from  the  judgment  of  a  Justice's  to  the  District  Court.  District  Courts  canniK 
entertain  jurisdiction  of  such  cases  by  certiorari,  where  the  error  complained  of 
might  be  corrected  by  an  appeal  to  the  County  Court.  Grcuf  et  al.  v.  Schupp,  4 
Cfld.  185. 

20.  It  is  not  necessary  to  the  exercise  of  the  power  to  review,  that  the  Conrt 
issuing  the  writ  of  certiorari  should  possess  appellate  jurisdiction ;  and  the  writ 
may  issue  from  a  District  Conrt  to  a  County  Judge.  Chard  v.  Harrison,  7  CaL 
113  ;  People  v.  Board  of  Supervisors,  8  Cal.  58. 

21.  District  Judges  have  po^er  to  issue  writs  of  certiorari,  and  to  hear  them  00 
their  return  at  chambers.    People  v.  Supervisors  Marin  Co.,  10  Cal.  346. 

22.  What  may  be  reviewed. — The  review  by  the  Courts  extends  to  evcrr 
issue  of  law  and  fact  involved  in  the  question  of  jurisdiction,  and  not  onlv  the 
record  below,  but  the  evidence  itself,  when  necessary  to  determine  a  jurisdictional 
fact,  must  be  returned.  Whitnof  v.  Board  of  Delegates  S.  F.  Fire  Dtpartisent,  U 
Cal.  479. 

23.  The  review  never  extends  to  the  merits  ;  upon  this  the  action  of  the  inferior 
tribunal  is  final  and  conclusive.    Id. 

24.  We  think  it  is  well  settled  that  at  common  law  ccrfiorort  tries  nothinjrbutthe 
jurisdiction,  and,  incidentally,  the  regularity  of  the  proceedings  upon  which  the 
jurisdiction  depends.    Id.  500. 

25.  Whether  the  decision  of  the  inferior  Court,  establishing  the  existence  of  a 
fact  essential  to  the  exercise  of  its  jurisdiction,  can  be  attacked  in  a  collateral  pro- 
ceeding, is  a  (question  which  does  not  arise  in  the  case,  and  in  relation  to  which  we 
express  no  opmion.  We  liave  held  such  a  decision  is  subject  to  review  upon  00^ 
tiorari.    Lowe  v.  Alexander,  15  Cal.  300. 
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§  457.  The  application  %haU  he  made  on  offidxmt  with  notice^ 
or  wiihovt. 

The  application  shall  be  made  on  affidavit  by  the  party  benefic- 
iidly  interested,  and  the  Court  may  require  a  notice  of  the  applica- 
tion to  be  given  to  the  adverse  party,  or  may  grant  an  order  to 
show  cause  why  it  should  not  be  allowed,  or  may  grant  the  writ 
without  notice. 

§  458.  The  writ  to  he  directed  to  the  inferior  tribunal^  etc. 

The  writ  may  be  directed  to  the  inferior  tribunal,  board,  or 
officer,  or  to  any  other  person  having  the  custody  of  the  record  or 
proceedings  to  be  certified.  When  directed  to  a  tribunal,  the 
Clerk,  if  there  be  one,  shall  return  the  writ  with  the  transcript 
required. 

§  459.  The  contents  of  the  writ. 

The  writ  of  review  shall  command  the  party  to  whom  it  is 
directed  to  certify  fiilly  to  the  Court  issuing  the  writ,  at  a  specified 
time  and  place,  and  annex  to  the  writ,  a  transcript  of  the  record  and 
proceedings,  (describing  or  referring  to  them,  with  convenient  cer- 
tainty) that  the  same  may  be  reviewed  by  the  Court :  and  requir- 
ing the  party  in  the  meantime  to  desist  from  further  proceedings  in 
the  matter  to  be  reviewed. 

§  460.  Proceedings  in  the  inferior  Court  may  he  stayed^  or  not. 

K  a  stay  of  proceedings  be  not  intended,  the  words  requiring 
the  stay  shall  be  omitted  from  the  writ;  these  words  may  be 
inserted  or  omitted  in  the  sound  (iUscretion  of  the  Court ;  but  if 
omitted,  the  power  of  the  inferior  Court  or  officer  shall  not  be  sui»- 
pended,  nor  the  proceedings  stayed. 

§  461.  Service  of  the  tcrit. 

The  writ  shaQ  be  served  in  the  same  manner  as  a  summons  in  a 
civil  action,  except  when  otherwise  expressly  directed  by  the  Court. 

§  462.   The  review  under  the  writ;  extent  of. 

The  review  upon  this  writ  shall  not  be  extended  further  than  to 
determine  whether  the  inferior  tribunal,  board,  or  officer,  has  regu- 
larly pursued  the  authority  of  such  tribunal,  board,  or  officer. 
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§  463.  A  defective  return  of  the  writ  may  he  perfected.  Sear- 
ing  and  judgment. 

K  the  return  of  the  writ  be  defective,  the  Court  may  order  a 
further  return  to  be  made.  When  a  full  return  has  been  made,  the 
Court  shall  proceed  to  hear  the  parties,  or  such  of  them  as  may 
attend  for  that  purpose,  and  may  thereupon  ^ve  judgment,  either 
affirming,  or  annulling,  or  modifying  the  proceecKngs  below. 

See  ^  25  of  the  Jadiciary  Act,  post. 

§  464.   Copy  of  judgment  shall  he  sent  to  the  inferior  tribunal 

A  copy  of  the  judgment,  signed  by  the  Clerk,  shall  be  transmitr 
ted  to  the  inferior  tribunal,  board,  or  officer,  having  the  custody  of 
the  record  or  proceeding  certified  up. 

§  465.  Judgment  roU.  Appeals  may  be  taken  as  in  eivi 
actions, 

A  copy  of  the  judgment,  signed  by  the  Clerk,  entered  upon,  or 
attached  to,  the  writ  and  return,  shall  constitute  the  judgment  roD. 
If  the  proceeding  be  had  in  any  other  than  the  Supreme  Court,  an 
appeal  may  be  taken  from  the  judgment  in  the  sanie  manner,  and 
upon  the  same  terms,  as  from  a  judgment  in  a  civil  action. 

For  costs  on  writ  of  review,  see  ^  508. 


Chapter  n. — The  writ  of  mandate^  or  mandamus. 

Sec.  466.   The  writ  of  mandamus,  denomination  of 

467.  The  tvrit  may  he  issued  hy  a  superior  Court  to  on 

inferior  tribunal^  etc,;  in  what  cases, 

468.  The  writ  shall  issue  on  affidavit^  where  there  is  no 

adequate  remedy  in  the  ordinary  course  of  late. 

469.  Sfiall  be  either  alternative  or  peremptory.    Substance 

of  the  vmt, 

470.  If  the  application  be  without  notice^  the  aUemativ^ 

vrrit  shall  issue;  otherwise^  the  peremptory,    yotice 
and  default, 

471.  The  adverse  party  may  answer  under  oath, 

472.  if  an  essential  question  of  fact  is  raised^  the  Conrt 

may  order  a  jury  trial. 
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Sec.  473.   The  applicant  may  demur  to  the  answer  or  counter- 
vail it  by  proof, 

474.  Either  party  may  move  for  a  new  trial.    Two  verdicts 

for  the  same  party  shall  be  conclusive, 

475.  The  Clerk  shall  transmit  the  verdict  to  the   Court 

where  the  motion  is  pending^  after  which  the  hear- 
ing shall  be  had  on  motion, 

476.  If  no  answer  be  made,  or  if  the  answer  raise  no  mate- 

rial  issue  of  fact,  the  hearing  shall  he  before  the 
Court, 

477.  If  the  applicant  succeed,  he  may  have  damages,  costs, 

and  a  peremptory  mandate, 

478.  Service  of  the  writ, 

479.  Penalty  for  disobedience  to  the  writ  of  mandate, 

§  466.  The  writ  of  mandamus,  denomination  of 

The  writ  of  mandamus  may  be  denominated  the  writ  of  mandate. 

§  467.  The  writ  may  he  issued  by  a  superior  Court  to  an  inf^ 
rior  tribunal ;  in  what  cases. 

It  may  be  issued  by  any  Court  in  this  State,  except  a  Justice's, 
Recorder's  or  Mayor's  Court,  to  any  inferior  tribunal,  corporation, 
board  or  person,  to  compel  the  performance  of  an  act  which  the  law 
specially  enjoins,  as  a  duty  resulting  from  an  office,  trust,  or  sta- 
tion ;  or  to  compel  the  admission  of  a  party  to  the  use  and  enjoy- 
ment of  a  right  or  office  to  which  he  is  entitled,  and  from  which  he 
is  unlawfully  precluded  by  such  inferior  tribunal,  corporation,  board 
or  person. 

1 .  When  the  writ  will  lie. — The  Court  will  not  undertake  in  the  first 
instance  to  supervise,  direct,  or  control  the  acts  or  omissions  of  a  mere  ministerial 
officer;  but  when  the  effect  of  the  application  is  to  bring  under  review  the  decision 
of  a  District  Court,  the  appellate  jurisdiction  given  by  the  Constitution  attaches, 
and  may  be  exercised  by  means  of  the  writ  of  mandamus.  The  People  v.  Turner, 
1  Cal.  14.3. 

2.  Wlien  an  order  had  been  made  by  the  District  Court  of  the  Eighth  Judicial 
District,  expelling  certain  attorneys  from  the  Bar,  on  the  ground  that  they  had  set 
at  defiance  the  authority  of  the  Court,  and  had  vilified  and  denounced  its  proceed- 
ings, but  no  notice  had  lieen  given  them  of  the  charges  against  them,  and  no 
opportunity  afforded  to  make  their  defense :  //e/</,  that  a  writ  should  issue  com- 
manding the  District  Court  to  vacate  the  order,  and  restore  the  parties.    Id. 

3.  The  writ  of  mandamus  is  a  proper  remedy  to  compel  the  District  Court  to 
restore  an  attorney  whose  name  has  been  stricken  from  the  rolls  by  the  order  of 
rach  Court.    Id. 

4.  A  mandamus  may  issue  to  compel  the  Comptroller  of  State  to  account  to  a 

29 
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member  of  the  LegUIatare,  for  the  dailj  compensation  fixed  bj  law.    Fvda  r. 
Pxercty  2  Cal.  165. 

5.  A  mandamus  lies  to  compel  the  Judge  of  a  District  Court  to  enter  judgment 
on  the  report  of  a  referee,  in  this  case  there  was  no  remedy  bj  appeal.  MnmtU 
V.  Elliott,  2  Cal.  245. 

6.  Bat  mandamus  may  be  resorted  to,  to  compel  an  officer  to  do  an  act  which  is 
sought  to  be  enforced,  in  all  cases  where  the  officer  has  no  discretion,  and  when 
he  is  under  an  obligation  to  do  the  specific  act,  and  there  is  no  adequate  remedy  ia 
the  ordinary  course  of  law.     The  People  ex  rel.  v.  Bdl,  4  Cal.  177. 

7.  Where  the  District  Court  granted  an  injunction,  from  the  order  grantiiif 
which  the  defendant  appealed,  and  tJien  disobeyed  the  injunction,  whereapoo 
plaintiff  asked  for  an  attachment  for  contempt,  which  was  refused,  on  the  groand 
that  the  appeal  superseded  the  injunction :  Hddf  that  a  mandamus  may  iasoe  to 
compel  the  District  Judge  to  issue  the  attachment,  the  plaintiff's  remedy,  by 
appeal,  being  inadequate.    Merced  Mining  Co.  v.  Fremont,  7  Cal.  130. 

8.  A  manaamus  will  issue  from  a  superior  to  an  inferior  Court,  to  compel  the 
issuance  of  an  attachment  for  contempt,  where  the  proceeding  is,  in  substance,  a 
private  right,  though  in  form  a  case  or  contempt.    7a. 

9.  The  writ  of  mandamus  can  only  be  issued  to  compel  the  performance  of  to 
act  or  duty  clearly  enjoined  by  law,  and  in  a  case  where  the  party  has  no  other 
plain,  speedy  and  adequate  remedy.    Draper  v.  Noteuxtre,  7  Cal.  276. 

10.  Where  Supervisors,  in  the  exercise  of  their  discretion,  determined  after 
hearing  the  testimony  that  a  ferry  had  not  been  properly  kept,  and  therefore 
granted  it  to  another,  there  is  no  authority  to  interfere  with  their  determiuuioD; 
but  when  they  act  under  mistake  of  law,  and  award  the  license  to  another,  sup- 
posing that  he  has  succeeded  to  the  rights  of  the  owner  of  the  franchise,  the  emr 
may  be  corrected  by  mandamus  or  any  other  proper  proceeding.  Thomas  v.  Armr 
strong,  7  Cal.  287. 

1 1 .  Where,  pending  a  motion  for  a  new  trial  in  the  District  Court,  the  defepd- 
ants  violate  an  injunction  previously  issued  by  said  District  Court,  this  Court  vill 
issue  a  mandamus  against  the  Judge  of  such  iSistrict  Court,  to  compel  him  to  isoe 
his  attachment  for  contempt.     Ortman  v.  Dixon,  9  Cal.  23. 

12.  The  Supreme  Court  has  the  right  to  compel  inferior  tribunals  to  proceed  to 
hear  and  determine  causes  of  which  they  refuse  to  take  cognizance,  and  this  by 
virtue  of  its  appellate  powers,  and  its  authority  to  issue  process  necessary  to  give 
them  efiect.    Purcell  v.  McKune,  14  Cal.  231. 

13.  A  mandamus  may  issue  to  compel  a  Judge  to  settle  a  bill  of  exceptions  fint, 
and  then  to  sign  it.     The  People  v.  Lee,  14  Cat.  512. 

14.  The  State  prison  contract  between  the  State  and  Estill  remaining  obliga- 
tory, not  qualified  by  any  legislation,  it  was  the  duty  of  the  Controller,  apoa 
demand  of  relators — ^assignees  of  Estill — ^to  have  issued  warrants  upon  the  Tiess" 
urer  for  the  sums  claimed  under  the  contract ;  and  the  performance  of  this  caa 
be  enforced  by  mandamus.    McCauUy  v.  Brooks,  16  Cal.  11. 

15.  Relator  conveyed  to  Y.  one-third  of  certain  real  estate,  in  consideration  that 
Y.  should  attend  to  a  suit  pending  in  the  name  of  relator  for  tlie  recorenr  of  ^ 
property.  Y.  employed  an  attorney  to  conduct  the  suit,  the  attorney  of  pUintiir 
being  discharged.  Relator  moved  the  Court  below  to  substitute  another  attorney 
in  place  of  the  one  employed  by  Y. ;  the  Court  refused  to  grant  the  motion--^ 
only  reason  urged  for  the  substitution  being  that  Y.  had  neglected  to  prosecute  ths 
suit ;  and  it  not  being  shown  that  the  agreement  between  him  and  relator  had  been 
cancelled  by  the  parties.  Relator  applies  to  this  Court  for  inajM/aJNtM.*  Hdd,^^ 
the  writ  lies ;  that  the  agreement  between  relator  and  Y.  does  not  exclade  the 
former  from  the  right  to  prosecute  the  suit,  and  employ  such  attorney  as  he 
chooses ;  that  the  exercise  of  this  right  will  not  affect  any  right  Y.  may  bsve  in 
the  property  or  suit ;  that  he  may  intervene,  if  a  proper  case  be  made,  or  pro«cn» 
his  rights  independently,  or  wait  until  a  recovery,  and  then  clfum  his  rights  aoder 
the  contract  with  relator.    Downer  v.  Norton,  16'Cal.  436. 

16.  The  "Spring  Valley  Water  Works"  petitioned  the  Countv  Judge  of  Saa 
Mateo  County,  under  the  Act  of  1858  (Statutes  1858,  ^  218)  to  appoint  ComiaiS' 
sioners  to  appraise  the  value  of  certain  lands  "required  for  the  purposes  of  the . 
company,"  and  the  Judge,  on  inspection  of  the  articles  of  incorporation,  held  ths» 
the  company  was  not  a  corporation,  because  the  articles  did  not  show  where  the 
principal  place  of  busin.ess  of  the  company  is  to  be  located — the  articles  staiiQf 
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simplj  that  San  Francisco  was  the  place  of  business*— and  dismissed  the  applica- 
tion, and  all  proceedings  based  thereon.  The  company  apply  to  the  Sapreme 
Coart  for  a  certiorari:  Held,  that  the  writ  does  not  lie ;  that  the  dismissal  of  the 
petition  for  the  cause  assiened  is  not  an  excess  of  jurisdiction  under  the  Act  of 
1858,  and  that  mandamus  from  the  District  Court  is  the  proper  remedy.  Ex  parte 
Spring  Valley  Water  Works,  17  Cal.  132. 

17.  To  authorize  a  mandamus^  it  must  appear  not  only  that  the  performance  of 
the  act  to  enforce  which  the  writ  is  asked  is  a  dut^  resulting  from  the  office,  trust 
or  station  of  the  party  to  whom  the  writ  is  to  be  directed,  but  that  the  performance 
has  been  requested  and  refused.    People  ▼.  Romero^  18  Oed.  89. 

18.  When  the  writ  will  not  lie. — Where  an  order  was  made  by  the 
District  Court  of  the  Eighth  Judicial  District,  whereby  A.  was  ordered  to  be 
imprisoned  forty-eight  hours,  and  fined  five  hundred  dollars  for  contempt  of  Court, 
without  setting  forth  any  of  the  fiicts  whereon  the  order  was  based :  i/e/</,  that  a 
certiorari  should  issue  to  remove  the  proceedings  for  review  into  this  Court,  and 
Held,  further,  that  a  maiufajntis  was  not  a  proper  remedy  in  such  a  case.  The  People 
v.  Twmer,  1  Cal.  152. 

19.  A  mandamus  is  not  the  proper  remedy  when  an  inferior  Court  refuses  to 
enter  a  judgment  for  costs.  The  party  complaining  may  appeal,  or  bring  his  action 
for  the  costs.    Peralta  v.  Adams,  2  Cal.  594. 

20.  A  mandamus  will  not  lie  where  there  is  any  other  specific,  speedy  and  ade- 
quate remedv.     The  People  v.  Olds,  3  Cal.  173. 

21.  Mandamus  will  not  issue  to  compel  any  person,  inferior  officer.  Court  or  cor^ 
poration,  to  act  in  any  particular  manner,  when  such  person,  officer.  Court  or  cor^ 
poration  is  invested  witn  discretionary  power.    McDouqal  v.  Bell,  4  Cal.  176. 

22.  Mandamus  does  not  lie  to  compel  the  Supervisors  of  a  county  to  order  a 
special  election  to  fill  vacancies  in  the  office  of  Assessor  and  Sheriff.  The  People 
T.  Supervisors  of  Santa  Barbara  County,  4  Cal.  102. 

23.  A  mandamus  will  not  lie  to  compel  a  sheriff  to  make  a  deed  of  land  to  a 
purchaser  at  execution  sale,  who  refuses  to  pay  the  purchase  money,  on  the  ground 
that  he  is  entitled  to  it  as  oldest  judgment  and  execution  creditor ;  espcciallv  when 
there  is  an  unsettled  contest  as  to  the  priority  of  his  lien.  Williams  v.  Smith,  6 
Cal.  91. 

24.  A  mandamus  to  a  Board  of  Supervisors  to  issue  a  warrant  for  a  specified 
sum,  is  irregular ;  it  should  direct  them  to  audit  the  account,  and  issue  warrants 
accordingly.     Tuolumne  Co,  v.  Stanislaus  Co,,  6  Cal.  440. 

25.  A  mandamus  will  not  issue  to  compel  the  Court  below  to  enter  a  decree 
upon  the  report  of  a  referee;  the  remedy  is  by  appeal.  Ludlwn  v.  Fourth  District 
Ontrt,  9  Cal.  12. 

26.  Where  an  injunction,  granted  on  an  ex  parte  application,  was  modified  on 
motion  of  defendant,  without  notice  to  plaintiff,  on  defendant's  giving  bond  :  Held, 
that  subsequent  acts  of  defendant,  in  violation  of  the  original  injunction,  were  not 
in  contempt.  The  remedy  of  the  plaintiff,  if  there  was  error  in  the  order  modify- 
ing the  injunction,  is  by  appeal ;  but  he  cannot  have  a  mandamus  to  compel  the 
iMaance  of  attachment  for  contempt.    Fremont  v.  Merced  Mining  Co,,  9  Cal.  18. 

27.  A  mandamus  will  not  lie  against  the  Clerk  of  the  District  Court,  to  compel 
him  to  issue  execution  on  a  money  judgment,  rendered  in  the  Court  of  which  he  ig. 
derk.     Goodwin  v.  Glazer,  10  Cal.  333. 

28.  When  the  Board  of  Supervisors  of  a  county  have  canvassed  the  return  o| 
an  election,  and,  in  the  exercise  of  their  discretion,  declared  the  result  of  an  election 
adversclv  to  a  party  claiming  to  have  been  elected,  a  mandamus  will  not  lie,  upon 
the  application  of  such  party,  to  compel  the  Board  to  issue  to  him  a  certificate  of 
election.     Maaee  v.  Supervisors  of  Calaveras  County,  10  Cal.  376. 

29.  A  mandamus  will  not  lie  against  a  County  Treasurer  to  compel  him  to  pay 
interest  due  on  county  bonds.  People  ex  rel.  Tallant  4r  Wilde  v.  Foggs,  Treasurer, 
11  Cal.  351. 

30.  Mandamus  does  not  lie  to  compel  the  Supervisors  of  a  county  to  order  a 
special  election  to  fill  vacancies  in  the  offices  of  Assessor  and  Sheriff.  Packard  v. 
Supervisors  of  Santa  Barbara  County,  14  Cal.  102. 

31.  Where  the  Judge  below  requires  a  statement  ia  a  chancery  case,  and  the- 
attorney  does  not  object,  but  fails  to  furnish  it,  and  in  consequence  thereof,  the 
Conrt,  on  motion  of  pUdntiffii  for  judgment  on  the  pleadings  and  verdict,  lefuses . 
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to  proceed  nntil  sach  statement  is  furnished,  mandamm  will  not  lie.    Puredl  ▼. 
McKune,  14  Cal.  2.30. 

32.  In  forcible  entry  and  detainer  tried  in  the  County  Court,  on  appeal  from  % 
Justice's  Court,  plaintiff  having  obtained  a  verdict  for  one  hundred  aod  fiftj 
dollars  damages,  moved  that  they  be  trebled.  Motion  denied,  and  judgment 
entered  for  one  hundred  and  fiftv  dollars,  with  restitution  of  the  premis<».  Plaintiff 
applies  to  the  Supreme  Court  for  mandamus  to  compel  the  Court  below  to  render 

{'uagmcnt  for  treble  damages :  Held,  that  the  application  must  be  denied,  as  pisintiff 
las  an  adequate  remedy  by  appeal ;  pending  which,  plaintiff  can  enforce  so  mach 
of  the  judgment  as  awards  restitution.  The  judgment  can  be  corrected  in  this 
Court,  if  proper,  bv  trebling  the  damages.    Early  v.  Mannix,  15  Cal.  149. 

33.  Where  the  law  creating  the  county  of  Fresno  provided  that  the  Countr 
Judge  to  be  elected  '^  shall  receive  for  his  services  such  sum  annually  b»  shall  bie 
determined  by  the  Board  of  Supervisors,  not  to  exceed  $3,000,  to  be  paid,"  etc. : 
Hddf  that  the  Legislature  did  not  by  this  clause  fix  the  salary  of  the  Judge;  sad 
that  mandamus  for  five  hundred  dollars — the  difference  between  the  $3,000  and 
$2,500,  fixed  by  the  Board  some  six  weeks  after  relator's  election,  as  the  sonail 
compensation  of  the  Judge — does  not  lie.     Hart  v.  Johnson^  17  Cal.  305. 

34.  Mandamus  is  not  the  proper  remedy  when  a  District  Court  refuses  to  tnns- 
fer  an  indictment  for  murder  pending  therein  to  another  District  Court  for  trial— 
the  Legislature  having  passed  a  special  act  directing  said  Court  to  transfer  aud 
indictment.     Smith  v.  Judge  of  the  Tvodfth  District,  1 7  Cal.  547. 

35.  County  Court  may  issue  the  writ.— Proceedings  for  a  mandamMS 
to  compel  the  execution  of  a  sheriff's  deed  to  a  redemptioncr,  after  sixty  daw 
from  the  redemption,  under  section  two  hundred  and  thirty-two  of  the  Prartice 
Act,  can  be  commenced  in  the  county  where  the  relator  resides ;  the  provision  of 
the  statute  that  actions  against  a  public  officer  for  acts  done  by  him  in  vinoe  of 
his  office,  shall  be  tried  in  the  countv  where  the  cause  or  some  part  tliereof  aiose, 
applies  only  to  affirmative  acts  of  the  officer,  by  which,  in  the  execution  of  pro- 
cess, or  otherwise,  he  interferes  with  the  rights  or  property  of  these  persons,  and 
not  to  mere  omissions  or  neglect  of  official  duty.    McMillan  v.  Richards,  9  Cal.  365. 

36.  Supreme  Court. — Application  to  issue  mandamus  directly  from  Supreme 
Court,  on  reversal  of  the  judgment  below,  instead  of  transmitting  its  judgment  to 
the  District  Court,  to  be  there  enforced  through  its  process,  denied — the  Court 
being  divided  on  the  qnestion.    McCauley  v.  Brooks,  16  Cal.  11. 

37.  To  whom  the  writ  will  issue. — Liability  to  suit  has  necessary  fon- 
nections  with  ability  to  sue.  Boards  of  Supervisors  and  bodies  like  them,  vrithoat 
any  legislative  provision — ^by  general  law — are  subject,  with  certain  exceptions,  to 
mandamus  to  enforce  the  performance  of  the  duties  devolved  upon  them,  aud  to  the 
writ  of  ciTtiorari  for  the  review  of  their  acts  when  partaking  of  a  judicial  characrcr, 
and  in  otlier  ways  are  within  the  control  of  judicial  proceedings.  Hastings  v.  City 
and  County  of  San  Francisco,  18  Cal.  49. 

38.  Mandamus  will  issue  to  the  Governor  in  certain  cases.  McCauley  v.  Brotks, 
16  Cal.  11. 

39.  Distinction,  from  political  considerations,  between  the  Governor  and  the 
inferior  officers  of  the  Executive  Department,  as  to  the  issuance  of  this  writ, 
stated.    Id. 

40.  A  mandamus  will  issue  from  a  superior  to  an  inferior  Court,  to  compel  the 
issuance  of  an  attachment  for  contempt,  where  the  proceeding  is,  in  substant^e,  a 
private  right,  though  in  form  a  case  of  contempt.  Merced  Mining  Co.  v.  /reMooC, 
7  Cal.  130. 

41.  This  Court  will  not  issue  a  mandamus  to  the  Clerks  of  the  District  Conrts 
in  the  first  instance.  The  action,  or  the  refusal  to  act,  of  the  Clerks,  in  suits 
pending  in  the  several  Conrts  of  the  State,  can  only  be  reviewed  in  this  Court 
through  the  ruling — in  relation  to  such  action  or  refusal — of  the  Courts  of  whidi 
they  arc  the  ministerial  officers.     CoweU'V.  Buckelew,  14  Cal.  640. 

42.  G-enerally* — ^In  an  application  for  a  mandamus,  the  statute  does  n^t 
require  a  replication,  except  when,  in  the  discretion  of  the  Court,  it  is  nccessair  to 
explain  or  avoid  facts  set  up  in  the  defendant's  answer.  Fowler  ▼.  Petrotft 
Cal.  165. 

43.  The  distinction  between  writs  of  mandate. and  quo  warranio,  as  held  in  £n^ 
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land,  is  not  abq^shed  bj  the  statate  of  this  State,  bat  is  fiilly  recognized.    People 
T.  (Mds,  3  Cal.  f73. 

44.  Proceedings  for  a  mandamuM  to  compel  the  execution  of  a  sheriff 's  deed  to  a 
redemptioner  can  be  commenced  in  the  county  where  the  relator  resides.  McMil- 
lan T.  Richards,  9  Cal.  420. 

45.  The  proceeding  does  not  involve  the  determination  of  a  right  or  interest  in 
real  estate.    The  relator  claims  only  an  official  document,  the  possession  of  which 
will  enable  him  to  assert  any  rights  he  may  have  acquired.     The  awarding  of  the  ^ 
mandamus  cannot  determine  these  rights,  or  in  any  respect  the  interest  of  third 
parties.     McMillan  v.  Richards,  9  Cal.  365. 

46.  A  mandamus  directing  a  Board  of  Supervisors  to  proceed  and  audit  certain 
accounts  of  the  relator,  does  not  necessarily  require  the  Board  to  allow  the 
accounts ;  such  Board  have  a  discretion  in  respect  to  their  action  in  this  regard, 
though  compelled  to  act  on  the  subject  matter  of  the  claim ;  such  writ  docs  not 
control  or  prescribe  the  mode,  or  determine  the  result  of  their  action.  People  ex 
rd.  Gas  Co.  v.  Supervisors  of  San  Francisco,  11  Cal.  42;  6  Id.  440;  19  Id.  150. 

47.  Judgment  may  be  afiirmed  as  to  the  mandamus^  and  reversed  as  to  the  costs. 
McDouaal  v.  Roman,  2  Cal.  80. 

48.  On  mandamus  by  the  assignee  of  a  sheriff's  certificate  of  sale  to  compel  the 
execution  of  a  deed,  the  question  whether  such  certificate  is  not  merged  in  a  deed 
made  to  the  assignee  by  the  execution  debtor  after  the  sale,  cannot  be  tried.  Peo- 
ple V.  Irwin,  14  Cal.  428. 

§  468.  The  unit  shall  isme^  on  affidavit^  where  there  is  no  ode- 
quote  remedy  in  the  ordinary  course  of  law. 

The  writ  shall  be  issued  in  all  cases  where  there  is  not  a  plain^ 
speedj  and  adequate  remedy,  in  the  ordinary  course  of  law.  It 
shall  be  issued  upon  affidavit,  on  the  application  of  the  party  bene- 
ficially interested. 

1 .  A  complaint  in  mandamus,  against  the  Comptroller,  is  bad  if  it  fails  to  allege 
that  there  is  "  money  not  otherwise  appropriated  by  law,"  out  of  which  the  com- 
pensation in  question  is  to  be  paid.    Redding  v.  Bell,  4  Cal.  533. 

2.  To  supersede  the  remedy  by  mandamus,  a  party  must  not  only  have  a  specific 
adequate  legal  remedy,  but  one  competent  to  afford  relief  upon  the  very  subject 
matter  of  his  application.    Fremont  v.  Crippen,  10  Cal.  211  ;  7  Id.  276. 

3.  Neither  a  remedy  by  criminal  prosecution,  nor  by  action  on  the  case  for 
neglect  of  duty,  will  supersede  that  by  mandamus,  since  it  cannot  compel  a  specific 
act  to  be  done,  and  is,  therefore,  not  equally  convenient,  beneficial  and  effectual. 
Fremont  v.  Crippen,  10  Cal.  211. 

§469.  Shall  be  either  alternative  or  peremptory.  Substance  of 
the  writ. 

The  writ  shall  be  either  alternative  or  peremptory;  the  alter- 
native writ  shaU  state  generally  the  allegation  against  the  party  to 
whom  it  is  directed,  and  command  such  party,  immediately  after 
the  receipt  of  the  writ,  or  at  some  other  specified  time,  to  do  the 
act  required  to  be  performed,  or  to  show  cause  before  the  Court,  at 
a  specified  time  and  place,  why  he  has  not  done  so.  The  peremp- 
toiy  writ  shall  be  in  a  similar  form,  except  that  the  words  requiring 
the  party  to  show  cause  why  he  has  not  done  as  commanded  shall 
be  omitted,  and  a  return  day  shall  be  inserted. 
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1 .  Where  notice  of  tlie  motion  for  a  mandamus,  and  a  copy  of  the  papers  oa 
which  the  motion  is  founded,  have  been  daly  served  on  the  District  Judge,  this 
Court  may,  in  its  discretion,  issue  either  an  alternative,  or  a  peremptory  init,  in 
the  first  instance.     The  People  v.  Turner,  1  Cal.  143. 

§  470.  j^  the  application  he  witJiotit  notice,  the  altemative  wrU 
shall  issue,  otherwise  the  peremptory.    Notice  and  default. 

When  the  application  to  the  Court  is  made  without  notice  to  the 
adverse  party,  and  the  writ  be  allowed,  the  altemative  shall  be  first 
issued ;  but  if  the  application  be  upon  due  notice,  and  the  writ  be 
allowed,  the  peremptory  may  be  issued  in  the  first  instance.  The 
notice  of  the  application,  when  ^ven,  shall  be  at  least  ten  dajs. 
The  writ  shall  not  be  granted  by  default.  The  case  shall  be  heard 
by  the  Court,  whether  the  adverse  party  appear  or  not. 

§  471.  The  adverse  party  may  answer  under  oath. 

On  the  return  of  the  altemative,  or  the  day  on  which  the  appli- 
cation of  the  writ  is  noticed,  or  such  further  day  aa  the  Court  maj 
allow,  the  pariy  on  whom  the  writ  or  notice  shall  have  been  served 
may  show  cause  by  answer  under  oath,  made  in  the  same  manner 
as  an  answer  to  a  complaint  in  a  civil  action. 

§  472.  If  an  essential  question  of  fact  is  raised^  the  Court  man 
order  a  jury  trial. 

If  an  answer  is  made,  which  raises  a  question  as  to  a  matter  of 
&ct  essential  to  the  determination  of  the  motion,  and  afiecting  tbe 
substantial  rights  of  the  parties,  and  upon  the  supposed  tmth  of  Ae 
allegation  of  which  the  application  for  the  writ  is  based,  the  Coart 
may,  in  its  discretion,  order  the  question  to  be  tried  before  a  juryi 
and  postpone  the  argument  until  such  trial  can  be  had,  and  the 
verdict  certified  to  the  Court.  The  question  to  be  tried  shall  be 
distinctly  stated  in  the  order  for  trial,  and  the  county  shall  be 
designated  in  which  the  same  shall  be  had.  The  order  may  abo 
direct  the  jury  to  assess  any  damages  which  the  applicant  may  ba?e 
austained,  in  case  they  find  for  him. 

1 ,  In  an  application  for  a  mandamus  to  compel  a  District  Judge  to  ugti  a  Mil  of 
exceptions,  which  the  relator  alleges  he  refuses  to  do,  and  where  the  l>istrict  Ju4^ 
in  his  answer,  avers  that  he  has  sif^ned  a  true  bill  of  exceptions,  and  that  the  ^ 
presented  by  relator  is  not  a  true  bill ;  relator  is  not  entitled  to  a  yny  to  tiy  toe 
issue,  under  section  four  hundred  and  seventy-two  of  the  Pratcice  Act,  Pttfka 
ret.  Gahin  v.  The  Judge  of  the  Tenth  Judicial  District,  9  Cal.  19. 

2.  Where  an  fUternative  mandamus  was  issued  to  a  Justice  of  the  Peace  to  com- 
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pel  him  to  send  tip  papers  on  appeal  to  the  Coitnty  Court,  to  which  he  answered 
that  his  fees  had  not  been  paid  or  tendered  "  prior  to  the  service  of  the  alternate 
writ " :  Hdd,  his  answer  is  no  defense  to  the  writ  being  made  peremptory,  as  the 
fees  may  have  been  paid  since  the  service  of  the  writ.  Peopie  ex  rd.  Hamilton  v. 
HarH9,9  Oal.  571. 

See  \  25  of  the  Judiciary  Act,  p08t» 

§  473.  The  applicant  may  demur  to  the  answer  or  countervail 
it  by  proof.  . 

On  the  trial,  the  applicant  shall  not  be  precluded  by  the  answer 
of  any  valid  objection  to  its  sufficiency,  and  may  countervail  it  by 
proof,  either  in  direct  denial,  or  by  way  of  avoidance. 

§  474.  Hither  party  may  move  for  a  new  trial.  Two  verdicts 
for  the  same  party  8haU  be  conclusive. 

If  either  party  be  dissatisfied  with  the  verdict  of  the  jury,  he 
may  move  for  a  new  trial  upon  a  statement  prepared  as  provided  in 
section  one  hundred  and  ninety-five.  The  motion  for  a  new  trial 
may,  upon  reasonable  notice,  be  brought  on  before  the  Judge  of  the 
Court  in  which  the  cause  was  tried,  either  in  term  or  vacation.  If 
a  new  trial  be  granted,  the  jury  shall,  within  five  days  thereafter, 
unless  the  parties  agree  on  a  longer  time,  be  summoned  to  try  the 
issue.  After  a  second  verdict  in  &vor  of  the  same  party,  a  new 
trial  shall  not  be  had. 

§  475.  The  Clerk  shall  transmit  the  verdict  to  the  Court  where 
the  motion  is  pending,  after  which  the  hearing  shall  be  had  on 
motion. 

If  no  notice  for  a  new  trial  be  given,  or  if  given,  be  denied,  the 
Clerk,  within  five  days  after  the  rendition  of  the  verdict  or  denial 
of  the  motion,  shall  transmit  to  the  Court  in  which  the  application 
for  the  writ  is  pending  a  certified  copy  of  the  verdict  attached  to 
the  order  of  trial ;  after  which,  either  party  may  bring  on  the  argu- 
ment of  the  application,  upon  reasonable  notice  to  the  adverse  party. 

§  476.  if  no  answer  be  made,  or  if  the  answer  raise  no  material 
issue  of  fact,  the  hearing  shall  be  before  the  Court. 

If  no  answer  be  made,  the  case  shall  be  heard  on  the  papers  of 
the  applicant.  K  an  answer  be  made  which  does  not  raise  a  ques- 
tion such  as  is  mentioned  in  section  four  hundred  and  seventy-two, 
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but  onlj  such  matters  as  may  be  explained  or  avoided  by  a  reply, 
the  Court  may,  in  its  discretion,  grant  time  for  replying.  If  tiie 
answer,  or  answer  and  reply,  raise  only  questions  of  law,  or  put  m 
issue  immaterial  statements,  not  affecting  the  substantial  rights  of 
the  parties,  the  Court  shall  proceed  to  hear,  or  fix  a  day  for  hea^ 
ing,  the  argument  of  the  case. 

§  477.  If  the  applicant  aucceedj  he  may  have  damage$^  «wto, 
and  a  peremptory  mandate, 

K  judgment  be  given  for  the  applicant,  he  shall  recover  die 
damages  which  he  shall  have  sustained,  as  found  by  the  juiy,  or  w 
may  be  determined  by  the  Court,  or  referees,  upon  a  reference  to 
be  ordered,  together  with  costs ;  and  for  such  damages  and  cofiis 
an  execution  may  issue ;  and  a  peremptory  mandate  shall  also  be 
awarded  without  delay. 

§  478.  Service  of  the  writ. 

The  writ  shall  be  served  in  the  same  manner  as  a  summons  in  a 
civil  action,  except  when  otherwise  expressly  directed  by  order  of 
the  Court. 

§  479.  Penalty  for  diaobedienee  to  0^  writ  of  mandate. 

When  a  peremptory  mandate  has  been  issued  and  directed  to  anj 
inferior  tribunal,  corporation,  board,  or  person,  if  it  appear  to  the 
Court  that  any  member  of  such  tribunal,  corporation,  or  board,  or 
such  person,  upon  whom  the  writ  has  been  personally  served,  has, 
without  just  excuse,  refused  or  neglected  to  obey  the  same,  the 
Court  may,  upon  motion,  impose  a  fine  not  exceeding  one  thousand 
dollars.  In  ease  of  persistance  in  a  refusal  of  obedience,  the  Court 
may  order  the  party  to  be  imprisoned  for  a  period  not  exceeding 
three  months,  an^  may  make  any  orders  necessary  and  proper  for 
the  complete  enforcement  of  the  writ.  K  a  fine  be  imposed  upon  a 
Judge  or  officer  who  draws  a  salary  from  the  State  or  county,  i 
certified  copy  of  the  order  shaU  be  forwarded  to  the  Comptroller,  or 
County  Treasurer,  as  the  case  may  be,  and  the  amount  thereof 
may  be  retained  from  the  salary  of  such  Judge  or  officer.  Such 
Judge  or  officer,  for  his  willful  disobedience,  shall  also  be  deemed 
guilty  of  a  misdemeanor  in  office. 
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TITLE    XIII.* 

OF  CONTEMPTS  AND    THEIR   PUNISHMENT. 

Sec.  480.  Contempts^  what  shall  be  deemed. 

481.  A  contempt  committed  in  the  presence  of  the  Court 

may  he  punished  summarily;  when  n4)t  so  commit- 
tedj  an  affidavit  or  statement  shall  be  made. 

482.  A  warrant  of  attachment  to  answer  may  issue,  or 

notice  to  show  cause. 

483.  Bail  may  be  given  by  a  person  arrested  under  such 

warrant. 

484.  Sheriff  shall,  upon  executing  the  warrant,  arrest  and 

detain  the  person  until  discharged. 

485.  Bail  bond,  form  and  condition  of 

486.  Office  shall  return  warrant  and  bail  bond,  if  any. 

487.  Hearing. 

488.  Judgment  and  penalty  if  guUty. 

489.  If  the  contempt  is  the  omission  to  perform  any  act, 

the  person  may  be  imprisoned  until  performance. 

490.  Persons  in  contempt  may  also  be  indicted,  if  an 

indictable  offense. 

491.  ^  the  party  fail  to  appear,  proceedings. 

492.  Illness  sufficient  excuse  for  non-appearance  of  party 

arrested.     Confinements  under  arrests  for  contempt. 

493.  Judgments  and  orders  in  such  cases  final.     Extent  of 

punishment. 

•Statutes  of  1862, 115. 

An  Aa  for  tht  Ptmitkment  of  CantempU  and  Tre^Mtus. 

Sscnoir  1.  Eveiy  penon  who  nhall  have  been,  or  shall  be  hereafter,  dippoweised  or 
ctfeeted  from,  or  ont  of,  any  piece,  pircel,  lot,  or  tract,  of  land,  by  the  Judgment,  decree,  or 
process,  of  an^  Court  of  competent  Juilsdiction,  and  who,  DOt  having  le^sl  right  so  to  do, 


decree  was  rendered,  or  flom  which  such  piocess  issued,  and  shall  be  tried  and  punished 


therefbr,  in  the  same  manner  and  form  as  now  provided  by  law,  in  ease  of  contempt  not 
eommitted  in  presence  of  the  Court  or  Justice  of  the  Aaoe. 

8mtK  2.  Upon  a  conviction  for  such  contempt,  the  Court,  or  Justice  of  the  Peace,  shall 
immediately  issue  an  alias  process,  directed  to  the  proper  officer,  and  reouiiing  him  to 
restore  the  party  entitled  to  the  possession  of  such  piopertv,  under  the  origiual  Judgment, 
decree  or  process,  to  such  possession  of  which  he  shall  have  been  dJspossessed  by  the  wrong- 
ftU  conductor  act  lierein  declared  to  be  a  contempt. 
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§  480.   Contempt^  what  shall  be  deemed. 

The  following  acts  or  omission  shall  be  deemed  contempts: 

1st.  Disorderly,  contemptuous,  or  insolent  behaviour  towards  the 
Judge  whilst  holding  Court,  or  engaged  in  his  judicial  duties  at 
chambers,  or  towards  referees  or  arbitrators  whilst  sitting  on  a  ref- 
erence or  arbitration,  tending  to  inten-upt  the  due  course  of  a  trial, 
reference  or  arbitration,  or  other  judicial  proceeding ; 

2d.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  dis- 
turbance in  presence  of  tiie  Court,  or  its  insnediate  vicinity,  tend- 
ing  to  interrupt  the  due  course  of  a  trial,  or  other  judicial  proceed- 
ing; 

8d.  Disobedience  or  resistance  to  any  lawful  writ,  order,  rule  or 
process,  issued  by  the  Court  or  Judge  at  chambers ; 

4th.  Disobedience  of  a  subpoena  duly  served,  or  refusing  to  be 
sworn  or  answer  as  a  witness ; 

5th.  Rescuing  any  person  or  property  in  the  custody  of  any 
officer,  by  virtue  of  an  order  of  process  of  Such  Court  or  Judge  at 
chambers. 

1.  Contenipt  is  defined  hy  the  statute  to  be  the  disobedience  or  resistance  of  & 
lawful  order  of  the  Court  or  Judge;  and  if  a  Court  having  jurisdiction,  should 
issue  an  erroneous  order,  a  disobedience  of  it  is  a  contempt.  Ex  parte  Cohm  H  aLi 
5  Cal.  494. 

2.  Where  an  order  was  made  bj  the  District  Court  of  the  Eighth  Judicial  Dif- 
trict,  whereby  A  was  ordered  to  be  imprisoned  forty-eight  hours  and  fined  five  hon- 
dred  dollars  for  contempt  of  Court,  without  setting  forth  any  of  the  facts  wheieon 
the  order  was  based :  Held,  that  a  certiorari  should  issue  to  remove  the  proceedings 
for  review  into  this  Court ;  and  hdd,  further,  that  a  mandamvA  was  not  a  proper 
remedy  in  such  case.    People  v.  Turner,  1  Cal.  152. 

3.  Where  an  order  of  the  District  Court,  fining  and  imprisoning  for  contempt, 
does  not  specify  on  its  face  wherein  the  contempt  existed,  it  will  be  revened  on 
certiorari.    Ex  parte  Tried;  Id.  187. 

4.  It  is  the  rij^ht  and  duty  of  the  Supreme  Court,  on  habeas  corpui,  to  review 
the  decisions  of  mferior  Courts,  in  cases  of  coptempt,  as  well  as  in  others.  Es 
parte  Rowe,  7  Cal.  181. 

5.  A  commitment  for  contempt,  for  refusing  to  obey  an  unlawful  order  of  Comt, 
can  be  reviewed  and  set  aside  by  a  superior  (S>urt.    id. 

6.  In  suit  for  divorce,  the  Court  has  power  to  order  the. husband  to  pay  money 
to  the  wife  for  her  support  during  the  litigation,  and  for  counsel  fees  and  otiier 
legal  expenses ;  and  such  order  may  be  enforced  by  imprisonment  for  contempt  in 
case  of  refusal  to  pay.    Ex  parte  Perkins,  18  Cal.  60. 

7.  Where  in  the  regular  course  of  judicial  proceedings  before  a  Court  of  genenl 
jurisdiction,  a  party  having  notice  of  the  proceedings  has  been  ordered  bj  the 
ludgment  to  pay  a  certain  sum  of  money,  and  in  default  of  obedience  to  the  order 
has  been  committed  for  contempt,  he  cannot,  on  application  to  the  Supreme  Coori 
for  a  writ  of  kabeai  corpus,  question  the  regularity  of  the  facts ;  tlie  power  of  the 
Court  below  to  make  the  order  iathe  only  question.    Id, 

8.  As  to  the  regularity  of  the  *|>rooeedings,  and  the  propriety  of  the  order,  the 
Supreme  Court  is  not  an  Appellate  Court,  out  a  Court  of  original  special  jartedi^ 
tion,  to  discharge  the  applicant,  when  no  legal  cause  of  detention  exists.    Id. 

9.  The  Court  has  power  to  punish  a  corporation  for  a  willful  disobedience  of  the 
order  of  the  Court.    People  v.  Albany  and  Vermont  IL  R.  Co.,  12  Abb.  Pr.  B.  171- 
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10.  In  an  action  to  restrain  the  infringement  of  a  trade-mark,  one  of  the  plaint- 
ifis,  when  ofiered  as  a  witness  on  their  own  behalf,  as  to  the  issne  on  the  question 
of  damages  sustained  hj  them  by  the  infringement,  refused  to  answer  a.s  to  the 
materials  with  which  his  compound,  which  he  sought  to  protect  by  the  trade-mark, 
was  prepared :  Held,  that  his  claim  for  damages  was  properly  stricken  out  as  a 
penalty  for  contempt  in  refusing  to  answer,  he  not  offering  other  testimony  in  sup- 
port of  it.    Burnett  v.  Pkalon,  11  Abb.  Pr.  157. 

11.  An  attachment  t6  commit  a  party  for  contempt  is  not  necessarily  a  nullity, 
because  the  order  to  show  cause  was  not  prsonally  served  on  the  defendant,  and  he 
had  no  notice  of  it  prior  to  the  adjudication  on  the  question  of  contempt.  Pitt  r. 
DavUon,  12  Abb.  Pr.  385. 

12.  The  defendants  will  not  be  punished  for  contempt  for  disobeying  an  injunc- 
tion order  in  supplementary  proceedings  founded  on  affidavit,  whicn  does  not  truly 
describe  the  judgment.    Kennedy  y.  Weed  and  Wife,  10  Abb.  Pr.  R.  62. 

13.  A  party  is  not  justified  in  disobeying  an  order,  because  it  is  merely  errone- 
ous.    The  Arctic  f^ire  In».  Co,  v.  Hicks,  7  Abb.  Pr.  204. 

14.  Where  an  order  is  made  directing  a  party  to  deliver  property  to  a  receiver, 
an  attachment  for  contempt  will  not  issue,  oecause  he  refuses  to  do  so  on  demand 
made  by  the  plaintiff,  his  attorney,  or  the  referee  appointed  to  see  tha|  the  delivery 
18  made.    Ponton  v.  Zdiey,  19  How.  Pr.  394. 

§  481.  A  contempt  committed  in  (he  presence  of  the  Court  may 
be  punished  summarily ;  when  not  so  committed^  an  affidavit  or 
statement  shall  be  made. 

When  a  contempt  is  committed  in  the  immediate  view  and  pres- 
ence of  the  Court,  or  Judge  at  chambers,  it  may  be  punished  sum- 
marily ;  for  which  an  order  shall  be  made,  reciting  the  facts  as 
occurring  in  such  immediate  view  and  presence,  adjudging  that  the 
person  proceeded  against  is  thereby  guilty  of  a  contempt,  and  that  he 
be  punished  as  therein  prescribed.  When  the  contempt  ia  not  com- 
mitted in  the  immediate  view  and  presence  of  the  Court,  or  Judge 
at  chambers,  an  affidavit  shall  be  presented  to  the  Court,  or  Judge, 
of  the  facts  constituting  the  contempt,  or  a  statement  of  the  facts  by 
the  referees  or  abitrators. 

1.  An  order  of  Court  adjudging  a  party  guilty  of  contempt,  should  always 
show  upon  its  face  the  facts  upon  which  the'  exercise  of  the  power  is  based,  and 
the  adjudication  is  made.     Tne  People  y»  Turner,  I  Cal.  152. 

2.  Whenever  an  order  of  the  District  Court,  fining  and  imprisoning  for  con- 
tempt, does  not  specify  on  its  face  wherein  the  contempt  consisted,  it  will  be 
reversed  on  certiorari.    Ex  parte  Field ;  Id.  187. 

3.  Everv  Court  has,  while  engaged  in  the  performance  of  its  lawful  functions, 
as  an  incident  to  its  judicial  character,  the  authority  to  preserve  order,  deccncv  and 
silence  in  its  presence;  and  in  such  case,  may  apprehend  and  punish  an  offender 
without  further  examination  or  proof;  but  where  the  offense  is  committed  out  of 
Court,  the  party  is  entitled  to  a  notice  and  a  hearing  in  his  defense.    Id. 

4.  An  attachment  will  not  be  issued  against  a  District  Judge  for  noncompliance 
with  a  writ  of  mandamus,  by  which  he  was  directed  to  vacate  an  order  expelling 
the  relator  from  the  bar,  and  reinstate  him  in  his  office  of  attorney,  when  it  does 
not  appear  from  the  papers  on  which  tlie  motion  for  the  attachment  is  founded 
that  any  application  has  been  made  to  the  Court  to  vacate  the  order  as  commanded 
by  the  writ  of  mandamus,  and  where  it  appears  that,  so  far  as  the  action  of  the 
Judge  in  vacation  is  concerned,  he  has  in  substance  complied  with  the  command  of 
the  writ  of  mandamus;  and  in  such  case,  it  will  not  be  deemed  a  disobedience  of 
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the  writ,  that  the  Court  has  again  expelled  the  relator  for  reasons  alleged  to  haTe 
arisen  after  the  issaing  of  the  writ.    Id.  188. 

5.  The  District  Coarts  have  jurisdiction  to  punish  for  contempts  of  their  pro- 
cess, and  to  such  writs  as  are  necessary  to  the  exercise  of  that  jurisdiction.  Ex 
parte  Cohen  et.  al.^  5  Cal.  494. 

6.  A  party  committed  for  refusing:  to  answer  questions  propounded  to  him  as 
a  witness,  under  an  order  that  he  stand  committed  till  he  answer  the  questions,  will 
be  discharged  on  habeas  corpus^  where  it  appears  that  the  suit  has  abated  ;  there 
being  no  lonirer  parties  or  subject  matter  before  the  Court,  there  is  no  longer  a 
case  in  which  the  questions  can  be  asked.    Ex  parte  Rowe^  7  Cal.  175. 

7.  It  seems  that  the  refractory  witness  might  slill  be  reached  by  attachment  for 
the  contempt,  and  by  a  judgment  thereon.    Id. 

8.  A  statement  thiat  R.  was  committed  for  contempt  in  refusing  to  answer  ce^ 
tain  questions  propounded  to  him  by  the  Grand  Jurr,  is  not  a  compliance  with  the 
section.    The  questions  asked  should  be  set  out.    fd.  181. 

§  482.  A  warrant  of  attachment  may  issuCj  or  a  notice  to  show 
cause. 

When  the  contempt  is  not  committed  in  the  immediate  view  and 
presence  of  the  Court  or  Judge,  a  warrant  of  attachment  may  be 
issued  to  bring  the  person  charged  to  answer;  or  without  a  previoiia 
arrest,  a  warrant  of  commitment  may,  upon  notice,  or  upon  an  order 
to  show  cause,  be  granted ;  and  no  warrant  of  commitment  shall  be 
issued  without  such  previous  attachment  to  answer,  or  such  notice 
or  order  to  show  cause. 

§  483.  Bail  may  he  given  by  a  person  arrested  under  such  war- 
rant, 

[1859.]  Whenever  a  warrant  of  attachment  is  issued  pursuant  to 
this  chapter,  the  Court  or  Judge  shall  direct  by  an  endorsement  on 
such  warrant,  that  the  person  charged  may  be  let  to  bail  for  his 
appearance,  in  an  amount  to  be  specified  in  such  endorsement. 

§  484.  Sheriff  shall,  upon  executing  the  warrant,  arrest  and 
detain  the  person  until  discharged. 

Upon  executing  the  warrant  of  attachment,  the  Sheriff  shall  keep 
the  person  in  custody,  bring  him  before  the  Court  or  Judge,  and 
detain  him  until  an  order  be  made  in  the  premises,  unless  the  pe^ 
son  arrested  entitle  himself  to  be  discharged,  as  provided  in  the 
next  section. 

§  485.  Bail  bond,  form  and  conditions  of. 

When  a  direction  to  let  the  person  arrested  to  bail  is  contwned 
in  the  warrant  of  attachment,  or  endorsed  thereon,  he  shall  be  dia- 
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charged  from  the  arrest,  upon  executing  and  delivering  to  the 
officer,  at  any  time  before  the  return  day  of  the  warrant,  a  written 
undertaking,  with  two  sufficient  sureties,  to  the  effect  that  the  per- 
son arrested  will  appear  on  the  return  of  the  warrant  and  abide  the 
order  of  the  Court  or  Judge  thereupon ;  or  they  will  pay  as  may 
be  directed,  the  sum  specified  in  the  warrant. 

§  486.   Officer  shall  return  warrant  and  bail  bond,  if  any. 

The  officer  shall  return  the  warrant  of  arrest  and  undertaking,  if 
any,  received  by  him  from  the  person  arrested,  by  the  return  day 
specified  therein. 

§  487.  Hearing, 

When  the  person  arrested  has  been  brought  up  or  appeared,  the 
Court  or  Judge  shall  proceed  to  investigate  the  charge,  and  shall 
hear  any  answer  which  the  person  arrested  may  make  to  the  same, 
and  may  examine  witnesses  for  or  against  him,  for  which  an 
adjournment  may  be  had  from  time  to  time,  if  necessary. 

§  488.  Judgment  and  penalty  if  guilty. 

Upon  the  answer  and  evidence  taken,  the  Court  or  Judge  shall 
determine  whether  the  person  proceeded  against  is  guilty  of  the 
contempt  charged,  and  if  it  be  adjudged  that  he  is  guilty  of  the 
contempt,  a  fine  may  be  imposed  on  him  not  exceeding  five  hun- 
dred dollars;  or  he  may  be  imprisoned  not  exceeding  five  days,  or 
both. 

§  489.  If  the  contempt  is  the  omission  to  perform  any  act,  the 
person  may  be  imprisoned  until  performance. 

When  the  contempt  consists  in  the  omission  to  perform  an  act 
which  is  yet  in  the  power  of  the  person  to  perform,  he  may  be 
imprisoned  until  he  have^  performed  it,  and  in  that  case  the  act  shall 
be  specified  in  the  warrant  of  commitment. 

§  490.  Persons  in  contempt  may  also  be  indicted,  if  an  indicta- 
ble offense. 

Persons  proceeded  against  according  to  the  provisions  of  this 
chapter  shall  also  be  liable  to  indictment  for  the  same  misconduct^ 
if  it  be  an  indictable  offense ;  but  the  Court  before  which  a  con- 
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viction  is  had  on  the  indictment,  in  p^^ssing  sentence,  shaU  take  into 
consideration  the  punishment  before  inflicted. 

§  491.  If  a  party  fail  to  appear  y  proceedings. 

When  the  warrant  of  arrest  has  been  retomed  served,  if  tbepe^ 
son  arrested  do  not  appear  on  the  return  day,  the  Court  or  Judge 
may  issue  another  warrant  of  arrest,  or  may  order  the  undertaking 
to  be  prosecuted,  or  both.  If  the  undertaking  be  prosecuted,  the 
measure  of  damages  in  the  action  shall  be  the  extent  of  the  loss  or 
injury  sustidned  by  the  aggrieved  party,  by  reason  of  the  miscon- 
duct for  which  the  warrant  was  issued,  and  the  costs  of  the  pro- 
ceeding. 

§  492.  Ulitess  svffieiewb  excuse  for  fionappearance  of  patty 
arrested.     Confinement  under  arrests  far  contempt. 

Whenever,  by  the  provisions  of  this  chapter,  an  oflScer  is  required 
to  keep  a  person,  arrested  on  a  warrant  of  attachment,  in  costodj, 
and  to  bring  him  before  a  Court  or  Judge,  the  inability,  from  ill- 
ness or  otherwise,  of  the  person  to  attend  shall  be  a  sufficient  excuse 
for  not  bringing  him  up ;  and  the  officer  shaU  not  confine  a  pewm 
arrested  upon  the  warrant  in  a  prison,  or  otherwise  restrain  bim  of 
personal  Uberly,  except  so  far  as  may  be  necessary  to  secure  his 
personal  attendance. 

§  493.  Judgments  and  orders  in  su>ch  eases  final.  JSxtent  <f 
punishment. 

The  judgment  and  orders  of  the  Court  or  Judge,  made  in  caaesof 
contempt,  shall  be  final  and  conclusive.  The  punishment  sliall  be  by 
fine  or  imprisonment ;  but  no  fine  shall  exceed  the  sum  of  fire  honr 
dred  dollars,  and  no  imprisonment  shall  exceed  the  period  of  fire 
days,  except  as  provided  in  section  four  hundred  and  eighty-nine. 

1.  The  judgments  and  orders  of  Courts  or  Judges  on  the  subject  of  contempti, 
are  by  our  statutes  declared  to  be  final  and  conclusive.  Under  the  writ  of  A**^ 
corpus,  this  Court  cannot  review  the  orders  of  another  Court  in  such  ca^es.  i^ 
pcuie  Cohen  et  al.,  5  Cal.  494. 

2.  The  law  regards  the  substance  more  than  the  form,  and  where  the  P'^^'^^ 
ing,  though  in  form  a  case  of  contempt,  is  in  substance  a  private  right,  the  Appd* 
late  Court  will  compel  the  Court  below  to  issue  an  attachment  to  pani$h  t  eo"* 
tempt.     Merced  Min.  Co.  v.  Fremont ,  7  Cal.  130.  , 

3.  Per  Burnett,  J.  Every  Court  empowered  to  punish  for  contempt, »  "^ 
the  sole  and  final  Judge  in  all  cases  of  alleged  contempt.  Ex  parte  Rowtt  7  Cal* 
175. 
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TITLE   XIV. 

OP  COSTS. 

Sbc.  494.  Compensation  of  attorneys.    Prevailing  party  shall 
be  allowed  costs, 

495.  Plaintiff  ^s  costs  shall  be  ailowed^  of  course^  upon 

Judgment  in  his  favor  ^  in  certain  cases. 

496.  Several  actionSy  brought  on  a  single  cause  of  action^ 

shall  carry  costs  in  but  one. 

497.  Defendant '«  costs  shall  be  allowed^  of  course^  in  cer- 

tain cases. 

498.  Costs  in  actions  not  mentioned  in  secticm  four  hun- 

dred and  ninety-five.     Costs   not  allowed   when 
recovery  is  less  than  two  hundred  dollars, 

499.  When  the  several  defendants  are  not  united  in  inter- 

esty  costs  may  be  reversed. 

500.  Costs  discretionary  unth  the  Court  in  certain  cases. 

501.  Repealed, 

502.  Repealed. 

503.  Rq>ealed. 
604.  Referee* s  fees. 

505.  Continuance;  costs  may  be  imposed  as  a  condition  of. 

506.  Costs  when  a  tender  is  made  before  suit  is  brought. 

507.  Costs  in  actions  by^  or  against  an  administrator^  etc. 

508.  Costs  in  a  review^  other  than  by  appeal. 

509.  Costs  paid  on  the  commencement  of  an  action. 

510.  Filing  of  an  affidavit  to  bills  of  coste. 

511.  Interest  and  costs  shall  be  included  by  the  Clerk  in 

the  judgment. 

512.  Where  plaintiff  is  a  nonresidenty  or  foreign  corpora- 

tiouy  defendant  may  require  security  for  costs. 

513.  Justification  of  sureties  on  undertaking  for  costs. 

514.  If  such  security  be  not  given^  the  action  may  be  dis- 

missed. 

§  494.   Compensation  of  attorneys.    Prevailing  party  shall  be 
allowed  costs. 

[1853,  1855.]     The  measure  and  mode  of  compensation  of 
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atttomejs  and  counselors  shall  be  left  to  the  agreement,  expreas 
or  implied,  of  the  parties.  But  there  shall  be  allowed  to  the  pre- 
vailing party  in  any  action  in  the  Supreme  Court,  District  Couits 
and  County  Courts,  his  costs  and  necessary  disbursements  in  the 
action,  or  special  proceeding  in  the  nature  of  an  action.  - 

N.  Y.  Code,  ^  303. 

1 .  Generally. — An  attorney  has  no  lien  npon  a  judgment  recoYered  br  him 
in  favor  of  his  chent  for  a  quantum  meruit  compensation  for  his  services.  Soch 
lien  extends  only  to  costs  given  by  statute.    Ex  parte  Kyle,  1  Cal.  331. 

2.  It  being  for  the  interest  of  all  parties  concerned,  that  the  Company  should  be 
legally  dissolved :  Held,  that  the  costs  and  a  counsel  fee,  on  each  side',  should  be 
paid  out  of  the  fund.     Von  Schmidt  v.  Huntington^  I  Cal.  55. 

3.  A  mortgage  contiuned  a  stipulation  for  all  the  costs  of  foreclosure,  inclading 
counsel  fees  not  exceeding  five  per  cent,  of  the  amount  due  :  Held,  that  the  limit!- 
tion  of  tive  per  cent,  is  intended  to  appiv  to  counsel  fees  alone,  and  that  the  com- 
plainant would  be  entitled  to  recover  the  whole  of  his  costs  by  operation  of  the 
statute,  and  independent  of  any  stipulation.     Gronjier  v.  Mintum  etal,,  5  Cal.  491 

4.  Where  costs  are  imposed  as  a  condition  for  reopening  a  case  atter  thesdjonn- 
ment  of  the  term,  the  acceptance  of  the  costs  of  the  opposite  party  will  not  be 
construed  into  a  consent  to  have  the  cause  reinstated.  Carpenter  v.  Hart,  5  Cal.  406. 

5.  Costs  by  way  of  indemnity  ought  not  to  be  taxed.  Rice  v.  Leonard  el  a/.,  5 
Cal.  61. 

6.  Whether  a  Sheriff,  under  the  Fee  Bill  of  1855  (Stat.  1855,  ^  85)  providing  that 
"  he  shall  also  be  allowed  such  further  compensation  for  his  trouble  and  expense 
in  taking  possession  of  property  under  attachment  or  execution,  or  other  process, 
and  of  preserving  the  same,  as  the  Court  from  which  the  writ  or  order  may  usoe 
shaU  certify  to  be  just  and  reasonable,"  is  entitled  to  the  expenses  of  pastoxiig, 
herding  and  keeping  cattle  attached,  without  obtaining  a  certificate  from  the  Court 
that  such  expenses  are  reasonable,  not  decided  in  this  case,  because  it  was  held  that 
such  certiticate  was  virtually  given  by  the  Court  in  allowing  the  expenses,  as  taxed 
in  a  bill  of  costs.     Smith  v.  Richmoitd,  476. 

7.  A  person  claiming  an  interest  in  mortgaged  premises  subsequent  to  the  mort- 
gage, is  a  proper  party  to  the  foreclosure  suit,  but  cannot  be  subjected  to  the  eotti 
of  the  foreclosure  beyond  those  occasioned  by  liis  own  separate  defense.  Lwiuag 
V.  Brady,  10  Cal.  267. 

8.  A  mandamus  is  not  the  proper  remedy,  when  an  inferior  Court  refuses  to  enter 
a  judgment  for  costs.  The  party  should  appeal  or  sue  for  his  costs.  Peraha  t. 
Adams,  2  Cal.  595. 

9.  A  mistake  in  the  computation  of  interest  or  taxation  of  costs  cannot  be 
attacked  for  the  first  time  in  an  Appellate  Court.  The  party  complaining  must 
move  in  a  Court  below  to  correct  tiie  computation,  or  retax  the  costs,  sud  thus 
obtain  the  judgment  of  the  Court  of  original  jurisdiction  upon  the  disputed  items, 
before  resort  can  be  had  to  a  higher  tribunal.     Guy  v.  Franklin,  5  Cal.  417. 

10.  The  judgment  of  the  Supreme  Court  on  appeal,  and  costs  coDseqnent 
thereon,  is  tiual,  and  the  District  Court  has  no  authority  to  prevent  immoliAtt 
execution  of  the  judgment  of  this  Court  so  remitted.  City  of  Mttn/teiiU  v. 
Buchanan,  3  Cal.  23. 

11.  Tiie  Clerk  of  the  Supreme  Court,  in  entering  up  the  judgment,  tdds  the 
words  "  with  costs,"  and  annexes  to  tiie  remittitur  a  copy  of  tlie  bill  of  co5ts  filed; 
these  words  are  a  sufficient  awarding  of  costs  for  the  Clerk  below  to  issue  aa 
execution.    Id. 

12.  Where  a  judgment  is  against  two,  one  only  of  whom  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent,  damages,  the  damages  with  the  costs  do  noc 
become  part  of  the  original  judgment,  and  the  redemptioner  is  not  bound  to  pay 
them  when  he  redeems  from  a  sale  under  the  judgment.  The  Clerk  below  caa 
issue  execution  for  these  damages  and  costs.    AlcAlilian  v.  Visher,  14  Cal.  241. 

13.  Tue  notices  and  affidavits  tiled  on  an  application  to  retax  costs  w«re  not 
embodied  in  a  bill  of  exceptions  or  statement :  Held,  that  the  judgment  most  be 
affirmed,  upon  the  presumption  that  the  Court  below  decided  properly  upon  all  the 
evidence  before  it.     Gates  v.  Buckingham,  4  Cal.  286. 
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14.  Allowance  of  costs  in  many  cases  discretionary .  — The 

allowaiioe  of  costs  rests  in  the  discretion  of  the  Court  of  original  jurisdiction.  And 
where  on  sustaining  a  demurrer  to  a  complaint,  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the  Court  gave  judg- 
ment for  the  defendant  for  full  costs,  inclttditu/  a  jury  fee :  Heldy  no  sucli  al)use  of 
discretion  as  to  warrant  interference  bv  the  Supreme  Court.  Harvey  v.  Chiltorif 
II  Cal.  120. 

15.  The  Supreme  Court  will  only  review  tlic  ruling  of  an  inferior  Court  in  the 
matter  of  costs  upon  an  appeal  from  the  judgment  in  the  case.  Todd  v.  Marshall ^ 
20  Cal. ;    V^otan  v.  Reese  et  «/.,  Id. 

16.  Nonsuit. — Plain  tiff  subject  to.     See  an/^,  §  148. 

§  495.  Plaintiff^ 8  costs  shall  be  allowed^  of  course^  upon  judg- 
nient  hi  his  favor  in  certain  coRes. 


Amendment^  Lawn  1866,  p.  847. 

Section  495.  Costs  shall  be  allowed  of  course  to  the  plaintiff 
upon  a  judgment  in  his  favor  in  the  following  cases  : 

First — In  an  action  for  the  recovery  of  real  property  ; 

Second — In  an  action  to  recover  the  possession  of  personal  pro- 
perty, when  the  value  of  the  property  amounts  to  three  hundred 
dollars  or  over.  Such  value  shall  be  detennined  by  the  jury, 
Court,  or  referee,  by  whom  the  action  is  tried  ; 

Third — In  an  action  for  tlie  recovery  of  money  or  damages, 
where  plaintiff  recovers  three  hundred  dollars  or  over  ; 

Fourth — In  a  special  proceeding  in  the  nature  of  an  action. 


..wK^vruu  Buuui Vision. — A  aeienQant  m  replevm  who  recovers  judgment, 
the  jury  failing  to  find  the  value  of  the  property  to  exceed  two  hundred  dollars,  is 
nevertheless  entitled  to  his  costs,  where  the  plaintitf 's  complaint  states  its  value  at 
a  sum  exceeding  that  amount.     Edgar  v.  G'/ay,  5  Cal.  267. 

3.  Third  subdivision. — The  plaintiff  can  only  he  allowed  costs  when  he 
recovers  two  hundred  dollars  in  an  action  for  money  or  damages.  Costs  are  inci- 
dent to  the  judgment,  and  cannot  be  given  by  the  jury  bv  wav  of  damages.  Shay 
V.  Tn(A.  Waler  Co.,  6  Cal.  286. 

4.  Costs  of  a  suit  form  no  part  of  the  matter  in  dispute,  and  an  appeal  does  not 
lie  to  the  Supreme  Court,  where  the  amount  involved  is  less  than  two  liundred 
dollars,  altliough  the  costs  added  thereto  may  increase  it  bej'ond  that  sura.  Duin- 
phttjf  V.  GitmdoHf  13  Cal.  30,  overruling  (rordon  v.  lioss,  2  Cal.  157. 


•  STATTTiff*  OF  1858,  PAGE  232,  §  1— Applicable  to  the  City  and  County  of  San  Francisco  only. 

^!iEC-xlON  7. — ^The  prevailing  party  shall  be  allowed  five  per  cent,  on  the  amount  recovered, 
togf-tlicr  with  any  Kum  bv  lum  so  paid  in  a  caii^c  at*  costd  and  diisbursemcnti!,  to  be  included 
in  t)j«*  Judgment  agaiUKt  the  adverse  party ;  provitlfd,  Haid  live  per  cent,  sliall  be  allowed  only 
in  liti|?iitt-d  ca.<e?«;  and  jrrorifletl,  further,  that  Kui<l  p<'r  ceutagcthall  not  be  allowed  to  exceed 
the  i!>uiuof  one  hundred  dollars  on  any  one  judgment. 
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atttomejs  and  counselors  shall  be  left  to  the  agreement,  express 
or  implied,  of  the  parties.  But  there  shall  be  allowed  to  the  pre- 
vailing party  in  any  action  in  the  Supreme  Court,  District  Courts 
and  County  Courts,  his  costs  and  necessary  disbursements  in  the 
action,  or  special  proceeding  in  the  nature  of  an  action.  ' 

N.  Y.  Code,  ^  303. 

1.  Generally. — ^An  attorney  has  no  lien  upon  a  judgment  recovered  bj  him 
in  favor  of  his  client  for  a  quantum  meruit  compensation  for  his  services.  Sach 
lien  extends  only  to  costs  given  by  statnte.    Ex  parte  KtfUy  1  Cal.  331. 

2.  It  being  for  the  interest  of  all  parties  concenied,  that  the  Company  should  be 
legally  dissolved :  Held,  that  the  costs  and  a  counsel  fee,  on  each  side,  shoaid  be 
paid  out  of  the  fund.     Von  Schmidt  v.  Huntington,  I  Cal.  55. 
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Adams,  2  Cal.  595. 

9.  A  mistake  in  the  computation  of  interest  or  taxation  of  costs  caooot  be 
attacked  for  the  first  time  in  an  Appellate  Court.  The  party  complaining  most 
move  in  a  Court  below  to  correct  tiie  computation,  or  retax'the  costs,  and  thus 
obtain  the  judgment  of  the  Court  of  original  jurisdiction  upon  the  dispated  itemSi 
before  resort  can  be  had  to  a  higher  tribunal.     Guy  v.  Franldm,  5  Cal.  417. 

10.  The  judgment  of  the  Supreme  Court  on  appeal,  and  costs  coDseqMnt 
thereon,  is  final,  and  the  District  Court  Ims  no  authority  to  preveot  immeditie 
execution  of  the  judgment  of  this  Court  so  remitted.  Ci*/y  of  Alan/sviiie  v. 
Buchanan,  3  Cal.  23. 

11.  Tiie  Clerk  of  the  Supreme  Court,  in  entering  up  the  judgment,  adds  the 
words  "  with  costs,"  and  annexes  to  the  remittitur  a  copy  of  the  bill  of  costs  filed; 
these  words  are  a  sufficient  awarding  of  costs  for  the' Clerk  below  to  issoe  la 
execution.    Id, 

12.  Where  a  judgment  is  against  two,  one  only  of  whom  appeals,  and  the  appeu 
is  dismissed  with  twenty  per  cent,  damages,  the  damages  with  the  costs  do  iMt 
become  part  of  the  original  judgment,  and  the  rederapiioner  is  not  boand  to  p*J 
them  when  he  redeems  from  a  sale  under  the  judgment.  The  Clerk  below  ctn 
issue  execution  for  these  damages  and  costs.    AScAlUlan  v.  Visher,  14  Cal.  241. 

13.  Ttie  notices  and  affidavits  filed  on  an  application  to  retax  costs  were  not 
embodied  in  a  bill  of  exceptions  or  statement :  Jaeldt  that  the  judgment  mast  be 
affirmed,  upon  the  presumption  that  the  Court  below  decided  properly  upon  all  tbe 
evidence  before  it.     Gates  v.  Buckingham,  4  Cal.  286. 
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14.  Allowance  of  costs  in  many  cases  discretionar^r.  —  The 

allowance  of  costs  rests  in  the  discretion  of  the  Court  of  original  jurisdiction.  And 
where  on  sustaining  a  demurrer  to  a  complaint,  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the  Court  gave  judg- 
ment for  the  defendant  for  full  costs,  includintf  a  jury  fee :  Held,  no  such  al)use  of 
discretion  as  to  warrant  interference  bv  the  Supreme  Court.  Harvpy  v.  Chilton^ 
11  Cal.  120. 

15.  The  Supreme  Court  will  only  review  the  ruling  of  an  inferior  Court  in  the 
matter  of  costs  upon  an  appeal  from  the  judgment  in  the  case.  Todd  v.  Marshalty 
20  Cal. ;   V'otan  v.  Reese  et  a/.,  Id. 

16.  Nonsuit. — Plaintiff  subject  to.     Sec  ante,  ^  148, 

§  495.  Plaintiff^s  costs  shall  be  allotved,  of  course^  upon  judg- 
ment in  his  favor  in  certain  cases. 

[1853.]  Costs  shall  be  allowed,  of  course,  to  the  plaintiff  upon  a 
judgment  in  his  favor,  in  the  following  eases: 

1st.  In  an  action  for  the  recovery  of  real  property ; 

2d.  In  an  action  to  recover  the  possession  of  personal  property, 
when  the  value  of  the  property  amounts  to  two  hundred  dollars  or 
over.  Such  value  shall  be  determined  by  the  jury,  Court  or 
referee,  by  whom  the  action  is  tried; 

8d.  In  an  action  for  the  recovery  of  money  or  damages,  where 
plaintiff  recovers  two  hundred  dollars  or  over. 

4th.  In  a  special  proceeding  in  the  nature  of  an  action.* 

See  §  255.    N.  Y.  Code,  §  304. 

I .  First  subdivision. — In  an  action  to  try  the  riglit  to  the  use  of  water,  and 
for  dama(j:es  for  diverting  it,  where  the  amount  for  which  judgment  is  given  is  less 
than  two  hundred  dollars,  it  will  carry  costs.     Mart  us  v.  Bicknell,  10  Cal.  217. 

2.  Second  subdivision. — ^A  defendant  in  replevin  who  recovers  judgment, 
tKe  jury  failing  to  find  the  value  of  the  property  to  exceed  two  hundred  dollars,  is 
nevertheless  entitled  to  his  costs,  where  the  plaintiff's  complaint  states  its  value  at 
a  sura  excee<ling  that  amount.     Edyar  v.  G'/tty,  5  Cal.  267. 

3.  Third  subdivision. — The  plaintiff  can  only  be  allowed  costs  when  ho 
recovers  two  hundred  dollars  in  an  action  for  money  or  damages.  Costs  arc  inci- 
dent to  the  judgment,  and  cannot  l)e  given  by  the  jury  by  wav  of  damages.  Shay 
V.  TwA.  Water  Co.,  6  Cal.  286. 

4.  Costs  of  a  suit  form  no  part  of  the  matter  in  dispute,  and  an  appeal  does  not 
lie  to  the  Supreme  Court,  where  the  amount  involved  is  less  than  two  hundred 
dollars,  although  the  costs  added  thereto  mav  increase  it  be3*ond  that  sum.  Dum- 
ph^y  V.  GuindoUy  13  Cal.  30,  overruling  Gordon  v.  lloss,  2  Cal.  157. 


•  Statutes  of  1858,  page  232,  §  1— Applicable  to  the  City  and  County  of  San  Francisco  only. 

Section  7. — ^The  prevailing  party  nhall  bo  allowed  five  per  cent,  on  the  amount  recovered, 
tofTft  her  with  any  f<um  bv  hmi  ko  paid  in  a  cauv^>  a«  costH  tiutl  dit<bur8cmcuti«,  to  be  included 
jn  the-  judgment  agttiUHt  the  ud verso  partv ;  provitled,  said  live  per  c<*nt.  f hall  be  allowed  only 
ill  !iti{?ntca  ca-^js;  an^t  protif/frt,  further,  that  said  per  ceutagc  tihall  not  be  allowed  to  exceed 
the  »iuiu  of  one  hundred  dollars  on  any  one  judgment. 
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§  496.  Several  actions  brought  on  a  single  cause  of  action  shall 
carry  costs  in  hut  one. 

When  several  actions  are  brought  on  one  bond,  undertaking,  prom- 
issory note,  bill  of  exchange,  or  other  instrument  in  writing,  or  in 
any  other  case  for  the  same  cause  of  action,  against  several  parties 
who  might  have  been  joined  as  defendants  in  the  same  action,  no 
costs  shaD  be  allowed  to  the  plaintiff  in  more  than  one  of  such 
actions,  which  may  be  at  his  election,  if  the  party  proceeded  against 
in  the  other  actions  were,  at  the  commencement  of  the  previous 
action,  openly  within  this  State;  but  the  disbursements  of  the 
plamtiff  shall  be  allowed  to  him  in  each  section  [action}. 

N.  Y.  Code,  4  304. 

1.  Where  an  action  has  been  coramenced  againt^t  several  defendants,  and  there 
has  been  a  judgment  in  their  favor,  they  are  not  all  entitled  to  recover  separate 
costs  to  the  amoimt  allowed  by  the  act,  bat  can  onlj  recover  jointly,  as  taongfa 
ihere  had  been  bnt  one  defendant.    Rke  v.  Leonard  et  al^  5  Cal.  61. 

2.  Possibly-  as  the  entry  of  sach  several  jndgments  in  ejectment  increases  the 
costs,  it  would  be  ground  for  retaxing  or  apportioning  them.  Lick  v.  Stocbdaief. 
18  Cal.  219. 

See  postf  §  495. 

§  497.  Defendants  costs  shall  be  allowed^  of  courscy  in  certain 

cases. 

Costs  shall  be  allowed,  of  course,  to  the  defendant,  upon  a  judg- 
ment in  his  favor  in  the  actions  mentioned  in  section  four  hundred 
and  ninety-five,  and  in  a  special  proceeding  in  the  nature  of  an 
action. 

N.Y.  Code,  §305. 

§  498.  Costs  in  actions  not  mentioned  in  section  four  hundred 
and  ninety-five;  costs  not  allowed^  if  recovery  is  less  than  Uco  hun- 
dred dollars. 

In  other  actions  than  those  mentioned  in  section  four  hundred 
and  ninety-five,  costs  may  be  allowed,  or  not ;  and  if  allowed,  may  ? 
be  apportioned  between  the  parties,  on  the  SMne  or  adverse  aid^ . 
in  the  discretion  of  the  Court;  but  no  costs  shaU  be  allowed  in  tfi  • 
action  for  the  recovery  of  money  or  damages  wh^i  the  plaintiff 
recovers  less  than  two  hundred  dollars,  nor  in  an  action  to  recover 
the  possession  of  personal  property,  when  the  value  of  the  property 
is  less  than  two  hundred  dollars. 

N.  Y.  Code,  §  306. 
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1.  In  an  action  to  abate  a  nuisance,  damages  arc  only  an  incident  to  the  action, 
and  the  failure  to  recover  them  does  not  affect  the  question  of  costs.  Hudson  y. 
Doyle,  6  Cal.  101. 

2.  In  this  case — suit  for  damages  to  a  mining  claim  and  for  injunction — ^plaintifis 

had  judgment  for  one  hundred  dollars  and  costs,  taxed  at  $ ,  a  perpetual 

injunction  being  granted  also.  After  the  judgment  was  entered,  plain tifis  moved 
that  costs  for  the  trial  be  allowed.  Motion  denied,  except  as  to  the  costs  accrued 
by  reason  of  the  injunction  granted :  Beld^  that  this  is  a  case  where  the  allowance 
of  costs  is  in  the  discretion  of  the  Court  below.    Esmond  v.  CheWy  17  Cal.  336. 

3.  Where  a  first  attachment  against  an  insolvent  is  set  aside  as  fraudulent,  in  a 
suit  brought  by  a  subsequent  attaching  creditor,  to  which  various  other  attaching 
creditors,  prior  and  subsequent,  are  parties,  the  prior  attachments  became  liens,  in 
the  nature  of  legal  estate  vested  in  the  Sheriff  for  tlie  benefit  of  the  creditors ; 
plaintiff 's  costs,  disbursements  and  counsel  fees,  however,  should  first  be  deducted 
finom  the  fund  before  distribution.     Patrick  v.  Montader^  13  Cal.  444. 

§  499.  When  the  several  defendants  are  not  united  in  interest^ 
costs  may  he  severed. 

When  there  are  several  defendants  in  the  actions  mentioned  in 
section  four  hundred  and  ninety-five  not  united  in  interest,  and 
making  separate  defenses  by  separate  answers,  and  the  plaintiflF 
fails  to  recover  judgment  against  all,  the  Court  shall  award  costs  to 
such  of  the  defendants  as  have  judgment  in  their  favor. 

N.  Y.  Code,  §  306. 

1 .  Where  two  persons  are  made  defendants,  and  sued  as  joint  makers  of  a  prom- 
issory note,  and  thcv  answer  separately,  and  one  of  them  pleads  infancy  as  a 
defease,  they  thencewrth  cease  to  be  "  united  in  interest,"  within  the  meaning  of 
those  words  as  used  in  section  three  hundred  and  six  of  the  Code.  {Shcum  v. 
Hooker,  13  Barb.  536.)  So  far  from  being  united  in  interest,  the  fact  that  they 
severed  in  their  defense,  and  one  rested  on  his  personal  exemption,  rendered  their 
interests  diverse  and  antagonistic.    BtUler  v.  Morris,  1  Bosw.  329. 

2.  In  such  case,  the  Judge  may  on  the  trial,  in  his  discretion,  allow  the  plaintiff 
to  discontinue,  without  costs,  against  the  defendant  establishing  such  a  personal 
defense.    Id, 

§  500.   Costs  discretionary  mth  the  Court  in  certain  cases. 

In  the  following  cases  the  costs  of  an  appeal  shall  be  in  the  dis- 
cretion of  the  Court: 

Ist.  When  a  new  trial  is  ordered ; 
2d.  When  a  judgment  is  modified. 

N.  Y.  Code,  S  306. 

1 .  Where  a  judgment  was  affirmed  in  part  and  reversed  in  part,  the  respondent 
iras  allowed  his  costs  in  the  Court  below,  but  was  required  to  pay  the  costs  of  the 
Appeal.     Cole  v.  SwansUm,  1  Cal.  51 . 

2.  The  costs  on  appeal,  or  properly  the  costs  in  this  Court,  and  the  cost  of  mak- 
ing up  tiie  appeal  in  the  Court  below,  including  the  costs  of  making  out  the  tran- 
script and  the  costs  of  the  former  trial,  abide  the  event  of  the  suit.  Gray  v.  Gray 
ADd  JEaton  v.  Palmer,  11  Cal.  341. 

3.  Where  the  judgment  below  is  reversed  on  appeal  and  a  new  trial  had,  the 
costs  of  the  first  trial  are  part  of  the  final  bill  of  costs.  Visher  v.  Webster,  13 
Cal.  58. 

<4.  The  judgment  in  this  case  being  for  too  much  interest,  was  modified  by  the 
fSopreme  Court  in  that  particular,  and  then  permitted  to  stand,  at  appellant's  costs, 
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on  the  principle  that  where  the  Snpreine  Conrt  modifies  the  judgment  below  for 
an  apparent  error,  which  appellant  might  have  had  corrected  below,  on  motion, 
respondent  will  not  be  taxed  with  costs.     Cossin  v.  Mankaily  18  Cal.  689. 

5.  Appellant  made  to  pay  costs,  although  the  judgment  is  reversed.  Reniff  t. 
Cynthia,  18  Cal.  669. 

6.  Judgment  may  be  affirmed  as  to  a  mandamus,  but  reyersed  as  to  costs. 
McDonqall  y.  Roman,  2  Cal.  80. 

7.  Where  in  ejectment  the  facts  found  by  the  Court  authorized  a  judgment  for 
possession,  but  not  for  damages,  the  judgment  being  for  possession  and  damages 
was  affirmed  in  the  Supreme  Court,  upon  respondent's  remitting  the  damages  and 
paying  the  costs  of  appeal.    Doll  v.  I'elier,  16  Cal.  433. 

8.  Case  where  each  party  was  made  to  pay  his  own  costs  on  appeal.  Bradbvry 
V.  Barnes,  19  Cal.  120. 

9.  Case  where  costs  of  motion  in  Supreme  Court  were  not  allowed.  Swain  r. 
Naglee,  19  Cal.  127. 

10.  Case  where  appellant  paid  costs  in  Supreme  Court.  Jungerman  v.  Borer,  19 
Cal.  354. 

1 1 .  Where  a  judgment  of  the  Court  was  incorrect  in  part,  the  Appellate  Coort 
ordered  the  Court  below  to  modify  its  judgment  accordingly,  and  the  appellants 
recovered  the  costs  of  their  appeal.     Welch  r.  Sullivan,  8  Cal.  512. 

12.  If  no  motion  be  made  in  the  Court  below  to  correct  a  clerical  error  disclosol 
by  the  pleadings,  the  error  will  l)e  corrected  in  the  Supreme  Court  at  appellanfs 
cost.     Try»on  y.  Sutton,  IS  Cal.  491. 

13.  If  any  one  or  more  of  the  parties  desire  a  modification  of  the  jodgrocDt  as 
to  costs,  the  proper  application  should  have  been  made  within  the  ten  days  aliowed 
for  filing  a  petition  for  a  rehearing.     Gray  v.  Gray,  11  Cal.  341. 

14.  Defendants  below  and  appellants  here,  on  the  main  question,  to  wit :  the 
injunction,  required  to  pay  costs  in  this  Court  on  both  appeals.  Jungermm  v. 
Bwee,  19  Cal.355. 

15.  Where  a  case  is  remanded  for  further  proceedings,  and  costs  awarded  in  this 
Court  in  general  terms,  the  costs  on  appeal  only  are  included,  leaving  the  costs  of 
the  former  trial  to  abide  the  event  of  the  suit.     Gray  v.  Gray^  11  Cal.  341. 

16.  ^epost,  §  665,  as  to  execution  for  costs  on  fiung  the  remittitur. 

§501.  [1853,1855.]  Repealed. 
§502.  [1853,1855.]  Repealed. 
§603.  [1853,1855.]     Repealed. 

§  504.  Referee^  fee%. 

The  fees  of  referees  shall  be  five  dollars  to  each  for  every  day 
spent  in  the  bosiness  of  the  reference ;  but  the  parties  may  agree, 
in  writing,  upon  any  other  rate  of  compensation,  and  thereupoD 
such  rate  shall,  be  allowed. 

§  505.   Contirmance,  easts  may  be  imposed  as  condition  of. 

[1855.]  When  an  application  is  made  to  a  Court  or  referee  to 
postpone  a  trial,  the  payment  of  costs  occasioned  by  the  postpone- 
ment may  be  imposed,  in  the  discretion  of  the  Court  or  referee,  u 
a  condition  of  granting  the  same. 
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§  506.   Costs  when  a  tender  is  made  before  suit  brought. 

When,  in  an  action  for  the  recovery  of  money  only,  the  defend- 
ant alleges  in  his  answer  that  before  the  commencement  of  the 
action  he  tendered  to  the  plaintiff  the  ftill  amount  to  which  he  was 
entitled,  and  thereupon  deposits  in  Court,  for  the  plaintiff,  the 
amount  so  tendered,  and  the  allegation  be  found  to  be  true,  the 
plaintiff  shall  not  recover  costs,  but  shall  pay  costs  to  the  defendant. 

1 .  Evidence  of  waiver  of  tender  by  opposite  party  is  competent,  and  sufficient  to 
support  the  averment  of  tender.    Holmes  y.  Holmes,  5  Seld.  525. 

2.  The  answer  must  aver  a  readiness  still  to  pay  the  tender ;  it  is  an  essential 
part  of  the  pica.     Kortright  v.  Cody,  23  Barb.  490 ;  5  Abbott,  358. 

3.  It  is  very  doubtful  if  a  tender  can  now  be  made  after  suit  brought,  unless  in 
the  form  of  section  three  hundred  and  ninety,  an  offer  to  take  judgment.  Thurston 
V.  Marshy  14  How.  Br.  572. 

§  507.   Costs  in  action  by  or  against  an  administrator ^  etc. 

In  an  action  prosecuted  or  defended  by  an  executor,  adminis- 
trator, trustee  of  express  trust,  or  a  person  expressly  authorized  by 
statute,  costs  may  be  recovered  as  in  action  by  and  against  a  person 
prosecuting  or  defending  in  his  o^vn  right ;  but  such  costs  shall,  by 
the  judgment,  be  made  chargeable  only  upon  the  estate,  fimd  or 
party  represented,  unless  the  Court  shall  direct  the  same  to  be  paid 
by  the  plaintiff  or  defendant,  personally,  for  mismanagement  or  bad 
£uth  in  the  action  or  defense. 

N.  Y.  Code,  4  317. 

1 .  Executors  and  administrators  are  individually  responsible  for  costs  recovered 
against  them  in  every  case ;  but  they  shall  be  allowed  tnem  in  their  administration 
accounts,  except  when  it  appears  that  the  action  has  been  prosecuted  or  resisted 
without  just  cause.    Ilicox  v.  GrcJiam,^  Cal.  169. 

2.  The  provisions  of  2  Revised  Stat.  fN.  Y.)  90,  §  41,  exempting  executors  and 
administrators  from  costs,  contemplates  actions  commenced  against  such  parties, 
and  do  not  apply  to  an  action  commenced  against  the  decedent,  in  his  lifetime,  and 
continued  by  an  order  of  the  Court,  under  section  one  hundred  and  twenty-one  of 
the  Code,  against  the  representatives.  In  such  case,  under  section  three  hundred 
and  seventeen  of  the  Code,  the  adverse  party  mav,  on  prevailing,  recover  costs  of 
the  action  from  the  representatives.     Ijemen  v.  \i^ood,  16  How.  Pr.  R.  285. 

3.  The  fact  that  the  claim  was  prosecuted  with  unreasonable  haste,  justifies  the 
executor  in  resisting  it.    Buckhout  v.  Hunt,  16  How.  Pr.  R.  407. 

4.  Where  it  appears  that  the  M.  and  F.  Bank,  although  plaintifi^s  in  one  of 
the  judgments  upon  which  supplementary  proceedings  were  instituted,  which 
resulted  in  the  appointment  of  the  plaintiff  as  receiver,  were  never  in  fact 
concerned  in  such  supplementary  proceedings,  nor  instrumental  in  obtaining 
the  appointment  of  the  receiver,  nor  in  any  way  connected  with,  or  authorizing  or 
directing  the  commencing  or  prosecution  of  a  suit  brought  by  him  :  //e/cf,  that  the 
bank  could  not  be  charged  with  the  costs  of  the  action.  1.  Tlie  bank  was  not  the 
real  party  in  interest  in  such  action,  although  if  anything  had  been  collected  it 
must  have  inured  to  their  benefit.  2.  They  were  not  the  party  represented  Irv  the 
receiver,  within  the  meaning  of  section  three  hundred  and  seventeen  of  the  Code. 
It  IB  only  as  against  the  debtor  that  the  receiver  or  an  assignee  is  entitled  to  repre- 
sent the  creditors ;  and  the  creditors  are  not  liable  for  costs  of  his  action,  without 
gome  special  authoritv  or  interference  on  their  part  in  respect  to  his  bringing  the 
action.    McHarg  v.  bonnelly,  27  Barb.  100. 
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5.  To  entitle  the  plaintiff  to  charge  the  executor  or  administrator  with  the  costs 
of  an  action,  he  must  establish  to  the  satisfaction  of  the  Court :  first,  that  the 
demand  was  unreasonably  neglected ;  or  second,  that  it  wafl  unreasonably  resisted ; 
or  third,  that  the  defendant  refused  to  refer  the  matter  in  controversy  to  three  dis- 
interested persons  ^pursuant  to  the  provisions  of  2  Rev.  Stat.  30,  $36).  It  is  a 
complete  answer  to  any  suggestion  of  unreasonable  neglect  to  say  that  the  demand 
was  exhibited  to  the  executor  thirty-four  days  from  the  time  of  issuing  the  letters, 
and  was  prosecuted  fifteen  days  after  its  presentation.  Buckhout  v.  Hunt,  16  Uow. 
Pr.  R.  407. 

6.  If  on  the  trial  the  executor  materially  reduced  its  amount,  his  resistance  of 
the  claim  is  not  to  be  deemed  unreasonable.  {Roberts  v.  LHtmats,  7  Wend.  522; 
Carhart  v.  BlaisdeJl,  18  Id.  531 ;  Coinstock  v.  Olmstead,  6  How.  Pr.  R.  79 ;  BulloiJ: 
V.  BogarduSj  1  Den.  276) ;  Buckhout  v.  Hunt^  16  How.  Pr.  R.  407. 

§  508.   Costs  in  a  review  other  than  hy  appeal. 

When  the  decision  of  a  Court  of  inferior  jurisdiction  in  a  special 
proceeding  is  brought  before  a  Court  of  higher  jurisdiction  for  a 
review  in  any  other  way  than  by  appeal,  the  same  costs  shall  be 
allowed  as  in  cases  on  appeal,  and  may  be  collected  b^^  execution, 
or  in  such  manner  as  the  Court  may  direct,  according  to  the 
nature  of  the  case. 

§  509.   Costs  paid  on  the  commencement  of  an  action. 

[1862.]  On  the  commencement  of  an  action^  the  plaintiffs  and  on 
the  filing  of  notice  of  appeal  from  a  final  judgment j  the  appellant, 
shall  pay  to  the  Clerk  three  dollars  ^  to  be  applied  to  the  payment  of  the 
salary  of  the  Judge  of  the  Court  in  which  the  payment  is  made. 
Ea^h  Clerk  shall  keep  a  true  and  accurate  account  of  all  moneys 
so  received^  and  shall  pay  over  the  same  at  the  end  of  each  month 
to  the  Judge  of  su/:h  Court^  taking  duplicate  receipts  for  each  pay- 
ment,  one  of  which  shall  be  filed  by  the  said  Clerk  in  his  (ffice. 
On  the  first  day  of  each  months  the  said  Clerk  shall  deliver  to  the 
Treasurer  of  the  county  an  account  of  aU  sums  received,  specifying 
the  cases  in  which  received,  and  of  all  sums  paid  out.  At  the  same 
time,  a  like  account  shall  be  made  out  and  forwarded  by  such  Clerk 
to  the  Controller  of  State  of  the  sums  paid  in  to  the  respect  ire 
Courts,  and  of  the  sums  paid  out,  with  the  other  receipts  of  said 
Judge  therefor.  It  shall  be  the  duty  of  the  I>istHct  Attorney,  at 
the  commencement  of  each  month,  to  examine  the  books  of  said 
Clerk,  and  if  found  correct,  he  shall  make  and  execute  a  certificats 
to  such  Cojitroller  to  that  effect.  In  paying  the  salary  of  any  of 
the  said  Judges,  the  Controller  shall  deduct  the  amount  paid  to 
such  Judge,  as  shoum  by  the  receipt  of  such  Judge., 
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§  510.  Filing  of^  and  affidavit  to^  hill  of  costs. 

[1855.]  The  party  in  whose  favor  judgment  is  rendered,  and 
who  claims  his  costs,  shall  deliver  to  the  Clerk  of  the  Court,  within 
two  days  after  the  verdict  or  decision  of  the  Court,  a  memorandum 
of  the  items  of  his  costs  and  necessary  disbursements  in  the  action 
or  proceeding ;  which  memorandum  shall  be  verified  by  the  oath  of  ^ 
the  party,  or  his  attorney,  stating  that  the  items  are  correct,  and 
that  the  disbursements  have  been  necessarily  incurred  in  the  action 
or  proceeding. 

1.  Where  costs  on  appeal  to  the  Supreme  Court  are  not  entered  on  the  jnd^- 
ment  docket  in  the  Court  below,  they  do  not  become  a  lien  on  property  until  the 
levy  of  an  execution.     Chapin  v.  Broaerj  1 6  Cal.  403. 

2.  The  New  York  cases  ao  not  apply,  because  there,  costs  are  taxed  by  the  Clerk, 
on  notice  to  the  adverse  party ;  but  no  time  is  fixed  within  which  the  notice  must 
be  given,  and  the  costs  are  not  waived  by  failure  to  give  it.    Id. 

3.  Under  the  Practice  Act,  as  it  stood  in  1854,  a  party  who  failed  to  file  with  the 
Clerk  a  memorandum  of  costs  within  the  time  limited,  waived  his  right  to  costs, 
whether  they  were  Clerk's  and  Sheriff's  fees  or  other  costs.    Id. 

4.  If  the  Clerk's  and  Sheriff's  fees  were  inserted  in  the  judgment,  wlien  not  so 
claimed,  the  judgment  is  so  far  a  nullity,  and  may  be  attacked  collaterally.    Id. 

5.  Section  five  hundred  and  ten  of  tlie  Code,  which  provides  that  the  party  who 
obtains  a  judgment  shall,  within  ten  days  after  the  verdict  or  judgment,  file  with 
the  Clerk  his  bill  of  costs,  does  not  apply  to  costs  on  appeal  to  the  Supreme  Court. 
Grayy.  Gray,  II  Cal-  341. 

6.  Where  the  original  bill  of  costs  is  filed  within  the  time  prescribed  by  the  act, 
an  amendment  allowed  after  the  time  relates  back  to  the  time  of  filing  the  original 
of  which  it  forms  merely  a  part.     Bumham  v.  //ays,  3  Cal.  115. 

7.  The  affidavit  by  the  attorney  of  the  party  accompanying  the  bill  of  costs  is 
^ood  under  the  statute.    Id. 

8.  If  the  original  affidavit  was  a  nullity,  the  defendant  should  have  taken  proper 
steps  to  set  it  aside,  or  have  appealed  from  the  judgment,  on  the  ground  that  the 
costs  had  been  waived  by  operation  of  the  statute.    Id. 

9.  For  amendment  or  retaxation  of  costs,  see  Id. 

§  511.  Interest  and  costs  shall  he  included  hy  ike  Clerk  in  the 
judgmenl. 

[1861.]  The  Clerk  shall  include  in  the  judgment  entered  up  by 
liiTn  any  interest  on  the  verdict,  or  decision  of  the  Court,  from  the  time 
it  was  rendered  or  made,  and  the  costs,  if  the  same  have  been  taxed 
or  ascertained;  and  he  shall,  yn&in  two  days  after  the  same  shall 
be  taxed  or  ascertained,  if  not  included  in  the  judgment,  insert  the 
same  in  a  blank,  left  in  the  judgment  for  that  purpose,  and  shall 
make  a  similar  insertion  of  the  costs  in  the  copies  and  docket  of  the 
judgment. 

N.  Y.  Code,  S  310. 

1.  After  a  judgment  is  entered,  and  the  record  completed,  the  Clerk  has  no 
power  to  fill  up  the  blank  left  for  costs.  His  authority  terminates  with  the  entrjr 
of  the  jadgment,  and  the  Court  alone,  on  motion  to  amend,  is  competent  to  relieve 
where  costs  are  omitted.     Chapin  v.  Broder,  16  Cal.  403. 
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§  512.  Where  plaintiff  is  a  nonresident^  or  foreign  eorporatim, 
defendant  may  require  security  for  costs. 

When  the  plaintiff  in  an  action  resides  out  of  the  State,  or  is  » 
foreign  corporation,  security  for  the  costs  and  charges  which  may 
be  awarded  against  such  plaintiff  may  be  required  by  the  defend- 
ant. When  required,  all  proceedings  in  the  action  shall  be  stayed 
until  an  undertaking,  executed  by  two  or  more  persons,  be  filed 
with  the  Clerk,  to  the  effect  that  .they  will  pay  such  costs  and  chaj^- 
es  as  may  be  awarded  against  the  plaintiff  by  judgment,  or  in  the 
progress  of  the  action,  not  exceeding  the  sum  of  three  hundred  .dol- 
lars. A  new  or  an  additional  undertaking  may  be  ordered  by  the 
Court  or  Judge,  upon  proof  that  the  original  undertaking  is  insuffi- 
cient security,  and  proceedings  in  the  action  stayed  until  such  new 
or  additional  undertaking  be  executed  and  filed. 

N.  Y.  Code,  §  303. 

1.  Where  defendant,  December  19th,  under  sections  five  hundred  and  rwclve 
and  five  hundred  and  fourteen  of  the  Practice  Act,  served  on  plaintiff,  a  nonresi- 
dent, notice  to  give  security  for  costs,  the  notice  not  being  accompanied  with  an 
order  staying  proceedings,  and  on  the  next  day  judgment  was  rendered  for  defend- 
ant, and  plaintiff  appealed  to  the  Supreme  Court :  Heldj  on  motion  to  dismiss  the 
appeal,  that,  after  judgment,  it  was  too  late  to  move  to  dismiss  the  action;  th&i 
the  undertaking  on  appeal  is  sufficient  security  for  costs  subsequently  incurred, 
and  that  the  motion  must  be  denied.     Comstock'v.  CUfnens,  77. 

2.  The  defendant  has  the  right  to  security  for  costs  only,  where  all  the  plaintiff 
are  nonresidents.     Ten  Broeck  v.  Reynolds,  13  How.  Pr.  462. 

3.  A  foreign  Government  suing  in  a  Court  of  the  State,  may  lie  required  to  file 
security  for  costs.     Republic  of  Mexico  v.  ArrangoiSf  3  Abbott,  470. 

4.  Where  plaintifls  have  once  put  in  security  for  costs  required  by  statute,  they 
cannot  be  ordered  to  file  new  security,  although  the  security  on  the  original  under- 
taking became  insolvent.     Hartford  Quarry  Co.  v.  Pendleton^  A  AI»hott,  460. 

5.  A  plaintiff  who  is  a  nonresident  at  the  time  of  commencing  his  action,  is  not 
excused  from  filing  security  for  costs  by  the  fact  that  he  afterwanis  became  a 
resident.     Ambler  v.  Ambler j  8  Id.  340. 

§  518.  Justification  of  sureties  on  undertaking  for  costs. 

Each  of  the  sureties  on  the  undertaking  mentioned  in  the  last 
section,  shall  annex  to  the  same  an  affidavit  that  he  is  a  resident  and 
householder  or  freeholder  within  the  county,  and  is  worth  double  the 
amount  specified  in  the  undertaking,  over  and  above  all  his  just 
debts  and  liabilities,  exclusive  of  property  exempt  from  executioiL 

§  514.  If  such  security  be  not  given^  the  action  may  be  dismissed. 

After  the  lapse  of  thirty  days  from  the  service  of  notice  that 
security  is  required,  or  of  an  order  for  new  or  additional  security, 
upon  proof  thereof,  and  that  no  undertakmg  as  rei|uired  has  been 
filed,  the  Court  or  Judge  may  order  the  action  to  be  dismissed. 
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TITLE   XV. 

OF  MOTIONS,  ORDERS,  NOTICES,  SERVICE    OF    PAPERS,  AND   MISCEL- 
LANEOUS PROVISIONS. 

Sec.  515.   Order  and  motion^  defined. 

516.  Motions,  where  to  be  made. 

517.  Notice  of  motion^  at  what  time  to  be  given. 

518.  Transfer  of  motions,  and  orders  to  show  cause. 

519.  Provisions  of  this  title  not  applicable  to  original  or 

final  process. 

520.  Service  of  natice  of  motion,  when  personal  or  other- 

wise. 

521.  Service  may  be  made  by  mail  when  the  persons  reside 

in  different  places. 

522.  Manner  of  service  by  mail. 

523.  Appearance.    Notices  after  appearance. 

524.  Service  on  nonresidents.     Where  a  party  has  an 

attorney,  service  shall  be  on  such  attorney. 

525.  Successive  actions  on  the  same  contract,  etc. 

526.  Consolidation  of  several  actions  into  one. 

527.  Adverse  claims,  actions  may  be  brought  to  determine. 

528.  The  Clerk  shaU  keep  a  register  of  actions. 

529.  Two  of  three  referees,  etc.,  may  do  any  act. 

530.  Computation  of  time  in  this  Act.     The  time  within 

which  any  act  is  to  be  done  may  be  extended. 

531.  Papers  unthout  title  of  the  action,  or  with  defective 

title,  may  be  valid. 

532.  Limitation  of  actions  which  have  arisen  in  another 

State. 

§  515.   Order  and  motion,  defined. 

Every  direction  of  a  Court  or  Judge  made  or  entered  in  writing, 
and  not  included  in  a  judgment,  is  denominated  an  order.  An 
application  for  an  order  is  a  motion. 

N.  Y.  Code,  4  400. 

1 .  When  the  statate  speaks  of  notice  of  a  motion,  it  means  written  notice,  or 
notice  in  open  Court,  of  which  a  minute  is  made  by  the  Clerk.  Borland  y.  Thorn' 
ton,  12  Cal.  440. 
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2.  Against  a  motion  there  seems  to  be  no  statute  of  limitations,  and  it  may  be 
made  when  there  is  no  unreasonable  delay.    Reynolds  v.  Parrez,  14  Cal.  668. 

3.  Where  a  party  in  his  notice  of  motion  served  on  the  adverse  party,  asks  for  & 
specific  relief,  or  for  such  other  or  further  order  as  may  be  just,  the  Court  rnny 
afford  any  relief  compatible  with  the  facts  of  the  case  presented.  The  People  v. 
Turner,  I  Cal.  152. 

4.  A  second  application  for  an  order  refused,  or  granted  conditionally,  except 
the  application  be  made  in  a  higher  Court,  may  be  punished  as  a  contempt.  This 
does  not  apply  to  cases  where  the  application  is  refused  for  informality  of  papers. 
See  Appendix  "Act  concerning  Courts,"  §4  105,  106. 

§  516.  Motions,  where  to  be  made. 

Motions  shall  be  made  in  the  county  in  which  the  action  is 
brought,  or  in  an  adjoining  county  in  the  same  district. 

N.  Y.  Code,  ^  401.     See  Appendix  "  Acts  concerning  Courts,"  4  25. 

§  517.  Notice  of  motion,  at  what  time  to  be  given. 

[1853.]  When  a  written  notice  of  a  motion  ia  neceasaiy,  it 
shall  be  given,  if  the  Court  be  held  in  the  same  district  with  both 
parties,  five  days  before  the  time  appointed  for  the  hearing ;  othe^ 
wise  ten  days,  but  the  Court,  or  Judge,  or  County  Judge,  may 
prescribe  a  shorter  time. 

N.  Y.  Code,  §  402. 

1 .  The  Court  has  it  always  in  its  power,  in  the  exercise  of  a  proper  discretion,  to 
extend  the  time  fixed  by  law  for  filing  papers  in  a  cause.   Wood  v.  Fobes,  5  Id.  68. 

§  518.   Transfer  of  motions,  and  orders  to  show  cause. 

When  a  notice  of  motion  is  given,  or  an  order  to  show  cause  is 
made  returnable  before  a  Judge  out  of  Court,  and  at  the  time  fixed 
for  the  motion,  or  on  the  return  day  of  the  order,  the  Judge  is 
unable  to  hear  the  parties,  the  matter  may  be  transferred  by  Us 
order  to  some  other  Judge,  before  whom  it  might  origmally  have 
been  brought. 

N.  Y.  Code,  S  404. 

§  519.  Provisions  of  this  title  not  applicable  to  origiival  or  find 
process. 

Written  notices  and  other  papers,  when  required  to  be  served  on 

the  party  or  attorney,  shall  be  served  in  the  manner  prescribed  in 

the  next  three  sections,  when  not  otherwise  provided ;  but  nothing 

in  this  titie  shall  be  applicable  to  original  or  final  process,  or  any 

proceedings  to  bring  a  party  into  contempt. 
J.  P. 


1 
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§  520.  Service  of  notice  of  motion,  when  personal  or  otherwise. 

The  service  may  be  personal,  by  delivery  to  the  party  or  attorney 
on  whom  the  service  is  required  to  be  made,  or  it  may  be  as  fol- 
lows: 

Ist.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  leaving  the  notice  or  other  papers  with  his  Clerk 
therein,  or  with  a  person  having  charge  thereof;  or  when  there  is 
no  person  in  the  office,  by  leaving  them,  between  the  hours  of  eight 
in  the  moniing  and  six  in  the  afternoon,  in  a  conspicuous  place  in 
the  office ;  or  if  it  be  not  open,  so  as  to  admit  of  such  service,  then 
by  leaving  them  at  the  attorney's  residence,  with  some  person  of 
suitable  age  and  discretion ;  and  if  his  residence  not  be  known,  then 
by  putting  the  same  enclosed  in  an  envelope,  into  the  post-office, 
directed  to  such  attorney; 

2d.  K  upon  a  party,  it  may  be  made  by  leaving  the  notice  or 
other  paper  at  his  residence,  between  the  hours  of  eight  in  the 
morning  and  six  in  the  evening,  with  some  person  of  suitable  age  and 
discretion;  and  if  his  residence  be  not  known,  by  putting  the  same, 
enclosed  in  an  envelope,  into  the  posiK)ffice,  directed  to  such  party. 

J.  P. ;  N.  Y.  Code,  S  409. 

§  521.  Service  may  be  made  by  mail  when  persons  reside  in  dif- 
ferent places. 

Service  by  mail  may  be  made,  where  the  person  making  the  serv- 
ice, and  the  person  on  whom  it  is  to  be  made,  reside  in  different 
places,  between  which  there  is  a  regular  communication  by  mail. 
N.  Y.  Code,  s  410. 

1 .  When  the  paper  is  deposited  in  the  proper  post-office,  correctly  addressed, 
and  postage  paid,  the  service  is  deemed  complete,  and  the  party  to  whom  it  is 
addressed  takes  the  risk  of  the  failure  of  the  mail.    Jacobs  y.  Booker,  1  Barb.  71. 

§  522.  Manner  of  service  hy  mail. 

[1861.]  In  case  of  service  by  mail,  the  notice,  or  other  paper, 
shall  be  deposited  in  the  post-office,  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  his  place  of  residence,  and  the  postage 
paid.  And  in  such  case,  the  time  of  service  shall  be  increased  one 
day  for  every  twenty-five  miles  distance  between  the  place  of  deposit 
and  the  place  of  address ;  provided,  that  service  in  any  case  shall 
be  deemed  complete  at  the  end  of  ninety  days  from  the  date  of  its 
deposit  in  the  post-office. 


476  MOTIONS  AND  NOTICES.  [§§523-525 

§  523.  Appearance,     Notices  after  appearance. 

A  defendant  shall  be  deemed  to  appear  in  an  action  when  he 
answers,  demurs,  or  gives  the  plaintiflF  a  written  notice  of  his  appear- 
ance, or  when  an  attorney  gives  notice  of  appearance  for  him. 
After  appearance,  a  defendant  or  his  attorney  shall  be  entitied  to 
notice  of  all  subsequent  proceedings,  of  which  notice  is  required  to 
be  given.  But  where  a  defendant  has  not  appeared,  service  of 
notice  or  papers  need  not  be  made  upon  him,  unless  he  be  impris- 
oned for  want  of  bail. 

J.  P. ;  N.  Y.  Code,  §  414. 

1 .  Where  the  record  shows,  in  general  terms,  the  appearance  of  parties,  the 
appearance  will  he  confined  to  these  parties  served  with  process.  Chester  v.  Milkr, 
13  Cal.  558. 

2.  The  object  of  a  summons  is  to  bring  the  party  into  Court.  If  that  object  be 
obtained  hv  the  appearance  and  pleading  of  the  party,  he  cannot  complain.  SniA 
V.  Curtis,  7  Cal.  584. 

3.  When  a  defendant  appears  for  the  purpose  of  taking  advantage  of  irregnlir 
summons  by  a  motion  to  dismiss,  it  does  not  amount  to  a  waiver  of  his  rights  60 
as  to  cure  the  defect.     Deidesheimer  v.  Brown,  8  Cal.  339. 

4.  Nor  does  he  waive  his  rights  by  answering  after  moving  to  dismiss,  and 
motion  overruled.     Id. 

5.  Where  the  Court  makes  an  order  requiring  plaintiff  to  appear  at  a  certain 
time,  and  show  cause  why  a  judgment  in  his  favor  should  not  be  set  aside,  aod  it, 
does  not  appear  that  a  copy  of  the  order  was  served  on  plaintiff  or  his  attornej,  or 
that  any  notice  was  given  of  the  time  at  which  the  matter  was  to  be  heard,  it  is 
error  for  the  Court  to  set  aside  the  judgment,  and  its  order  to  that  efiect  will  be 
reversed  on  appeal.     VaUeJo\.  Green,  16  Cal.  60. 

6.  When  a  motion  is  made  to  dismiss,  upon  an  irregular  appearance,  and  is 
overruled,  and  defendant  answers,  it  is  not  to  be  considered  as  such  an  appearaaoe 
as  waives  the  irregularity.    Deidesheimer  v.  Brown,  8  Cal.  339. 

§  524.  Service  on  nonresidents.  Where  a  party  Juis  an  att&mig^ 
service  shall  he  on  such  attorney. 

When  a  plaintiflF  or  a  defendant,  who  has  appeared,  resides  out  of 
the  State,  and  has  no  attorney  in  the  action  or  proceeding,  the  serv- 
ice may  be  made  on  the  Clerk  for  him.  But  in  all  cases  where  a 
party  has  an  attorney  in  the  action  or  proceeding,  the  service  of 
papers,  when  required,  shall  be  upon  the  attorney  instead  of  the 
party,  except  of  subpoenas,  of  writs,  and  other  process  issued  in  the 
suit,  and  of  papers  to  bring  him  into  contempt. 

N.  Y.  Code,  §  415. 

§  525.  Successive  actions  on  the  same  contract^  etc. 
Successive  actions  may  be  maintained  upon  the  same  contract  or 
transaction,  whenever,  after  the  former  action,  a  new  cause  of  action 

arises  therefrom. 
J.  P. 


§§626-530]  MOTIONS  and  notioes.  477 

§  526.   CoTisolidation  of  several  actions  into  one. 

Whenever  two  or  more  actions  are  pending  at  one  time  between 
the  same  parties,  and  in  the  same  Court,  upon  causes  of  action 
which  might  have  been  joined,  the  Court  may  order  the  actions  to 
be  consoUdated  into  one. 

J.  P. ;  N.  Y.  Code,  §  212. 

§  527.  Adverse  claims^  action  may  be  brought  to  determine. 

An  action  may  be  brought  by  one  person  against  another,  for  the 
purpose  of  determining  an  adverse  claim  which  the  latter  makes 
against  the  former,  for  money  or  property,  upon  an  alleged  obliga- 
tion; and  also  against  two  or  more  persons,  for  the  purpose  of  com- 
pelling one  to  satisfy  a  debt  due  to  the  other,  for  which  the  plaintiff 
is  bound  as  security. 

J.  P. ;  Willard's  Eq.  Jur.  106-124. 
1.  Sustained.    King  v.  Hall,  5  Cal.  82. 

§  528.  The  Clerk  shall  keep  a  register  of  actions. 

The  Clerk  shall  keep  among  the  records  of  the  Court,  a  register 
of  actions.  He  shall  enter  therein  the  title  of  the  action,  with  brief 
notes  under  it,  fiom  time  to  time,  of  all  papers  filed,  and  proceed- 
ings had  therein. 

§  529.   7\vo  of  three  referees^  etc.,  may  do  any  act. 

When  there  are  three  referees,  or  three  arbitrators,  all  shall  meet, 
but  two  of  them  may  do  any  act  which  might  be  done  by  all. 

§  630.  Computation  of  time  in  this  act.  The  time  within  which 
an  act  is  to  be  done  mxxy  be  extended. 

[1861.]  The  time  within  which  an  act  is  to  be  done,  as  provided 
in  this  Act,  shall  be  computed  by  excluding  the  first  day,  and  includ- 
ing the  last;  if  the  last  day  be  Sunday,  it  shall  be  excluded.  When 
the  act  to  be  done  relates  to  the  pleadings  in  the  action,  or  the 
undertakings  to  be  filed,  or  the  justification  of  sureties,  or  tiie  serv- 
ice of  notices,  other  than  of  appeal,  or  the  preparation  of  state- 
ments, or  of  bills  of  exceptions,  or  of  amendments  thereto,  the  time 
allowed  by  this  Act  may  be  extended,  upon  good  cause  shown,  by 
the  Court  in  which  the  action  is  pending,  or  the  Judge  thereof,  or 
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in  the  absence  of  such  Judge  from  the  county  in  which  the  action  is 
pending,  by  the  County  Judge ;  but  such  extension  shall  not  exceed 
thirty  days  beyond  the  time  prescribed  by  this  Act,  without  the 
consent  of  the  adverse  party. 

N.  Y.  Code,  §  407. 

1.  When  time  is  important,  Courts  will  inqnire  into  a  day,  or  fractional  porrlon 
of  a  day.    People  v.  Beatty,  14  Cal.  566. 

§  531.  Papers  withotU  the  title  of  the  action,  or  tvith  defective 
title,  may  he  valid. 

An  affidavit,  notice,  or  other  paper,  without  the  title  of  the  action 
or  proceeding  in  which  it  is  made,  or  with  a  defective  title,  shall  be 
as  valid  and  eflFectual  for  any  purpose,  as  if  duly  entitled,  if  it  intel- 
ligibly refer  to  such  action  or  proceeding. 

J.  P. ;  N.  Y.  Code,  §  406. 

1 .  A  slight  error  in  the  title  of  a  canse,  where  there  is  no  other  snit  peuding 
between  the  parties,  will  not  invalidate  the  notice.    Mills  v.  Dunlap,  3  Cal.  94. 

§  532.  Limitation  of  actions  which  have  arisen  in  another  State. 

AVhen  a  cause  of  action  has  arisen  in  another  State,  or  in  a  for- 
eign country,  and  by  the  laws  thereof  an  action  thereon  cannot 
there  be  maintained  against  a  person  by  reason  oHhe  lapse  of  time, 
an  action  thereon  shall  not  be  maintained  against  him  in  this  State, 
except  in  favor  of  a  citizen  thereof,  who  has  held  the  cause  of  action 

from  the  time  it  accrued. 
J.  P. 

1 .  Where  a  judgment  by  confession  was  entered  in  Pennsylvania,  which  ww 
afterward  opened,  and  a  trial  liad,  which  resulted  in  judgment  for  plaintiff:  Bdd, 
that  our  Statute  of  Limitations  did  not  commence  running  until  the  final  ennr, 
although,  by  the  laws  of  Pennsylvania,  the  lien  of  the  first  judgment  was  ootda- 
troyed.     Parke  v.  Williams,  7  Cal.  247. 

2.  The  Statute  of  Limitations  of  this  State  only  commences  running  against  s 
judgment  from  the  time  of  the  final  entry  thereof.    Id. 
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TITLE   XVI. 

OP  PROCEEDINGS   IN   CIVIL   CASES   IN  JUSTICES'  COURTS. 

• 

Chapter  I. — Of  the  parties,  and  the  time  and  place  of  commencing 

actions  in  Justices^  Courts. 

Sec.  533.  Certain  of  the  foregoing  provisions  shall  he  applicable 

to  Justices^  Courts. 

634.  Parties  may  appear  in  person  or  hy  attorney. 

635.  Venue  of  actions  in  Justices'  Courts. 

536.  Judgment  hy  confession,  venue  of. 

537.  Actions  in  which  parties  voluntarily  appear,  venue  of. 

§  533.  Certain  of  the  foregoing  provisions  shall  be  applicable 
to  Justices*  Courts. 

[I860.]  The  provisions  of  title  one  of  this  Act,  as  to  parties  to 
actions,  shall  be  applicable  to  actions  of  which  a  Justice's  Court  has 
jurisdiction ;  also,  the  provisions  of  this  Act  from  section  three  hun- 
dred and  seventeen  to  section  three  hundred  and  thirty-two,  both 
sections  inclusive,  are  hereby  made  appUcable  to  Justices'  Courts, 
the  word  "  Justice  "  being  substituted  for  the  word  "  Clerk,"  and 
the  word  "  Constable  "  for  the  word  "  Sheriff." 

§  534.  Parties  may  appear  in  person  or  hy  attorney. 

Parties  in  Justices'  Courts  may  prosecute  or  defend  in  person, 
or  by  attorney ;  and  any  person,  on  the  request  of  a  party,  may 
act  as  his  attorney,  except  that  the  Constable  by  whom  the  sum- 
mons or  jury  process  was  served,  shall  not  appear  or  act  on  the 
trial  in  behalf  of  either  party. 

§  535.   Venue  of  actions  in  Justices^  Courts. 

[1853.]  No  person  shall  be  held  to  answer  to  any  summons 
issued  against  him  from  a  Justice's  Court,  in  a  civil  action,  in  any 
township  or  city  other  than  the  one  in  which  he  shall  reside,  except 
in  the  cases  following: 

1st.  When  there  shall  be  no  Justice's  Court  for  the  township  or 
city  in  which  the  defendant  may  reside,  or  no  Justice  competent  to 
act  on  the  case ; 
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2d.  When  two  or  more  persons  shall  be  jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwise  jointly  liable 
in  the  same  action,  and  reside  in  different  townships  or  different 
cities  of  the  same  county,  or  in  different  counties,  the  plaintiff  may 
prosecute  his  action  in  a  Justice's  Court  of  the  township  or  city  in 
which  any  of  the  debtors  or  other  persons  hable  may  reside ; 

3d.  In  cases  of  injury  to  the  person,  or  to  real  or  personal  prop- 
erty, the  plaintiff  may  prosecute  his  action  in  the  township  or  city 
where  the  injury  was  committed  ; 

4th.  When  personal  property  unjustly  taken  or  detained  is 
claimed,  or  damages  therefor  are  claimed,  the  plaintiff  may  bring 
his  action  in  any  township  or  city  in  which  the  property  may  be 
found,  or  in  which  the  property  was  taken ; 

5th.  When  the  defendant  is  a  nonresident  of  the  county,  he  may 
be  sued  in  any  township  or  city  wherein  he  may  be  found  ; 

6th.  Where  a  person  has  contracted  to  perform  any  obUgation  at 
a  particular  place,  and  resides  in  another  township  or  city,  he  may 
be  sued  in  the  township  or  city  in  which  such  obligation  is  to  be  per- 
formed, or  in  which  he  resides ; 

7th.  When  the  foreclosure  of  a  mortgage  or  the  enforcement  of 
a  hen  upon  personal  property  is  sought  by  the  action,  the  plaintiff 
may  sue  in  the  township  or  city  where  the  property  is  situated ; 

8th.  Any  person  or  persons  residing  in  the  City  of  San  Fran- 
cisco, may  be  held  to  answer  to  any  summons  issued  against  him  or 
them  from  the  Court  of  a  Justice  for  any  township  within  the  co^ 
porate  limits  of  the  City  of  San  Francisco,  in  any  action  or  proceed- 
ing whereof  Justices  of  the  Peace  of  the  City  or  County  of  San 
Francisco  have  or  may  have  jurisdiction  by  law ;  provided,  nothing 
herein  shall  be  construed  to  allow  any  Justice  of  said  city  or  county 
to  hold  a  Court  in  any  other  township  than  the  one  for  which  he 
shall  have  been  elected. 

1.  Where  the  record  shows  that  suit  was  brought  in  township  No.  4,  Sierra 
County,  that  the  summons  was  served,  by  the  Constable  of  that  township,  in  town- 
ship No.  3,  and  it  nowhere  appears  either  that  the  defendant  was  a  resident  of 
township  No.  4,  or  a  nonresident  of  the  county,  or  that  tlie  suit  was  within  any  of 
the  other  exceptions  of  the  statute.  (Wood's  Dig.  232,  233.)  The  jiulpnent 
rendered  is  void,  and  not  admissible  as  evidence  of  title  ui)on  a  sale  made  there- 
under.    Lowe  v.  Alexander y  15  Cal.  296. 

§  536.  Judgment  by  confession^  venue  of. 
Judgment  upon  confession  may  be  entered  up  in  any  Jujstice's 
Court  in  the  State,  specified  in  the  confession. 
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ATnendment,  Latos  1866,  p,  709. 

SscnoN  587.  Justices'  Courts  shall  have  jurisdictiou  of  an 
action  and  the  persons  of  the  parties  tliereto,  upon  the  voluntary 
appearance  of  the  parties  without  summons,  and  without  regard  to 
their  residences  or  the  place  where  the  cause  of  action  arose  or  the 
subject  matter  of  the  action  may  exist.  The  plaintiff  may  com- 
mence an  action  by  summons,  either  in  the  township  or  city  where 
the  contract  was  by  its  terms  to  be  performed,  or  in  which  the 
defendant  resides,  as  he  may  elect. 


.  v.fftvrM^ 


tpruz  Claim  of  personal 
property, 

Sbc.  538.   Commencement  of  actions  in  Jmtices'^  Courts. 

539.  Appointment  of  guardians. 

540.  Summons^  formxil  and  substantial  facts  of. 

541.  Tims  within  which  summons  shall  be  returned. 

542.  Service  of  summons. 

543.  Service  by  publication. 

644.    Order  of  arrest,  and  arrest  of  defendant. 

545.  Affidavit  and  undertaking  for  order  of  arrest. 

546.  A  defendant  arrested  shall  be  taken  before  the  Justice 

immediately. 

547.  The  officer  shall  give  notice  to  plaintiff  of  the  arrest. 

548.  The  officer  shall  detain   defendant  until  duly  dis- 

charged. 

549.  Defendant  may  demand  trial  immediately. 

550.  Adjournyjient   on  motion  of  a   defendant  shail  be 

granted  on  filing  undertaking. 

551.  Attachment  against  the  property  of  defendant  may 

be  made  in  certain  cases. 

552.  Writ  of  attachment  shall  issue  upon  affidavit. 

553.  Undertaking  on  attachment  shall  be  required. 

654.    Writ  of  attachment,  substance  of.     The  officer  may 
take  an  undertaking  instead  of  levying. 

555.  Certain  preceding  provisions  shall  apply  to  attach- 

ments  in  Justices'*  Courts. 

556.  Plaintiff  may  replevy  personal  property. 
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557.  Affidavit  in  replevin, 

558.  The  Justice  shall  order  the  officer  to  replevy  the  prop- 

erty upon  receiving  an  undertaking. 

559.  Undertaking  in  replevin.     The  officer  shall  serve  the 

affidavit^  order  and  undertaking  on  defemlant. 
660.  Defendant  may  except  to  the  sureties.      The  officer 
shall  he  responsible  until  the  sureties  justify. 

561.  Defendant  may^  within  two  days,  require  a  return  of 

Uie  property. 

562.  Defendant^ s  sureties  shall  justify.     Officer  lo  be  re- 

sponsible until  such  justification. 

563.  Jff^  the  property  be  concealed,  duty  of  the  officer. 

564.  T?ie  officer  shall  deliver  the  property  to  the  party 

entitled  thereto. 

565.  Claim  of  the  property  by  a  third  party^  proceedings 

upon. 

566.  The  officer  shall  return  order  and  affidavit  within  five 

m 

days. 

567.  Qualification  of  sureties  in  this  chapter. 

568.  Manner  of  justification  of  sureties. 

569.  Examination  to  be  annexed  to  the  undertaking. 

§  538.  Commencement  of  actions  in  Justices^  Courts. 

Actions  in  Justices'  Courts  shall  be  commenced  by  filing  a  copy 
of  the  account,  note,  bill,  bond,  or  instrument  upon  which  the  action 
is  brought,  or  a  concise  statement  in  writing  of  the  cause  of  action, 
and  the  issuance  of  a  summons  thereon,  or  by  the  voluntaiy  appesu^ 
ance  and  pleadings  of  the  parties  without  summons.  In  the  latter 
case,  the  action  shall  be  deemed  commenced  at  the  time  of  appea^ 
ance. 

§  539.  Appointment  of  guardians. 

When  a  guardian  is  necessary,  he  shall  be  appointed  by  the  Jus- 
tice, as  follows: 

1st.  If  the  infant  be  plaintiff,  the  appointment  shall  be  made 
before  the  summons  is  issued,  upon  the  application  of  the  iufiEmt,  if 
he  be  of  the  age  of  fourteen  years  or  upwards ;  if  under  that  age, 
upon  the  application  of  some  relative  or  friend.     The  consent  in 
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writing  of  the  guardian  to  be  appointed,  and  to  be  responsible  for 
costs,  if  he  fail  in  the  action,  shall  be  first  filed  with  the  Justice ; 

2d.  If  the  infant  be  defendant,  the  guardian  shall  be  appointed 
at  the  time  the  summons  is  returned,  or  before  the  pleadings.  It 
shall  be  the  right  of  the  infant  to  nominate  his  own  guardian,  if  the 
infant  be  over  fourteen  years  of  age,  and  the  proposed  guardian  be 
present  and  consent  in  writing  to  be  appointed.  Otherwise,  the 
Justice  may  appoint  any  suitable  person  who  gives  such  consent. 

§  540.  Summons  J  formal  and  substantial  facts  of 

The  summons  shall  be  adressed  to  the  defendant  by  name,  or  if 
his  name  be  unknown,  by  a  fictitious  name ;  and  shall  summon  him 
to  appear  before  the  Justice  at  his  oflSce,  naming  its  townsUp  or 
city,  and  at  a  time  specified  therein,  to  answer  the  complaint  of  the 
plaintiff,  for  a  cause  of  action  therein  described,  in  general  terms, 
sufficient  to  apprize  the  defendant  of  the  nature  of  the  claim  against 
him ;  and  in  an  action  for  money  or  damages,  shall  state  the  amount 
for  which  the  plaintiff  will  take  judgment,  if  the  defendant  fail  to 
appear  and  answer.  It  shall  be  subscribed  by  the  Justice  before 
whom  it  is  returnable. 

§  541.  Time  tuithin  which  summons  shall  be  returned. 

[1854.]  The  time  mentioned  in  the  summons  for  the  appear- 
ance of  the  defendant  and  the  time  of  service  shall  be  as  follows: 

1st.  When  the  summons  is  accompanied  with  an  order  to  arrest 
the  defendant,  it  shall  be  returnable  immediately  ; 

2d.  When  the  defendant  is  not  a  resident  of  the  township  or  city, 
or  when  the  plaintiff  is  not  a  resident,  it  shall  be  returnable  not 
more  than  two  days  from  its  date,  and  shall  be  served  at  least  one 
day  before  the  time  for  appearance ; 

3d.  In  all  other  cases,  it  shall  be  returnable  in  not  less  than  two, 
or  more  than  ten  days  from  its  date,  and  shall  be  served  at  least 
two  days  before  the  time  for  appearance. 

1 .  A  Justice  of  the  Peace  cannot  make  a  snmmons  returnable  in  eleven  days 
after  service.    Deidetheimer  v.  Brown,  8  Cal.  339. 

§  542.  Service  of  summons. 

The  summons  shall  be  served  by  the  Sheriff,  or  a  Constable  of 
the  county,  as  follows: 
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Ist.  If  the  action  be  against  a  corporation,  by  a  delivery  of  a 
copy  to  the  President  or  other  head  of  the  corporation,  or  to  tiie 
Secretary,  Cashier  or  Managing  Agent  thereof;  or,  when  no  such 
oflScer  resides  in  the  county,  to  a  Director  resident  therein ; 

2d.  If  against  a  minor  under  the  age  of  fourteen  years,  by  deEr- 
ery  of  a  copy  to  such  minor,  and  also  to  his  father,  mother,  or 
guardian ;  or,  if  there  be  none  within  the  county,  then  to  any  pe^ 
son  having  the  care  or  control  of  such  minor,  or  with  whom  he 
resides,  or  in  whose  service  he  is ; 

8d.  If  against  a  person  judicially  declared  to  be  of  unsound  mind, 
or  incapable  of  conducting  his  own  afiairs,  and  for  whom  a  gaardian 
has  been  appointed,  by  delivery  of  a  copy  to  such  guardian ; 

4th.  In  all  other  cases,  by  delivery  of  a  copy  to  the  defendant 
personally. 

See  ^  604. 

1.  A  summons  issued  from  a  Justice  of  the  Peace  at  the  suit  of  plaintiff  against 
Adams  &  Co.,  which  was  returned  served  by  "leaving  a  copv  thereof  with  Captain 
Charles  D.  Macy  : "  Heldy  that  a  judgment  by  default  would  not  bind  Adams  & 
Co.,  and  there  is  nothing  in  the  record  to 'connect  Macy  with  them.  Adams  y, 
T(mn,S  Cal.  248. 

2.  Constables  may  appoint  deputies.     Taylor  v.  Brown,  4  Cal.  188. 

§  543.  Service  by  publication. 

[1854.]  When  the  person  upon  whom  the  service  is  to  be  made 
resides  out  of  the  State,  or  has  departed  from  the  State,  or  cannot, 
after  due  diligence,  be  found  within  the  State,  or  conceals  himself 
to  avoid  the  service  of  simimons,  and  the  fact  shall  appear,  by  affi- 
davit, to  the  satisfaction  of  the  Justice,  and  it  shall,  in  like  manner, 
appear  that  a  cause  of  action  exists  against  the  defendant  in  respect 
to  whom  the  service  is  to  be  made,  the  Justice  shall  grant  an  order 
that  service  be  made  by  the  publication  of  the  summons.  The 
order  shall  direct  the  publication  to  be  made  in  a  newspaper,  to  be 
designated  as  most  likely  to  give  notice  to  the  person  to  be  served, 
and  for  such  length  of  time  as  may  be  deemed  reasonable,  at  least 
one  week:  provided,  that  publication  against  a  defendant  residing 
out  of  the  State,  or  absent  therefrom,  shall  not  be  less  than  three 
months.  The  service  of  summons  shall  be  deemed  complete  at  the 
expiration  of  the  time  prescribed  by  the  order  of  pubUcation;  the 
Justice  shall  also  direct  a  copy  of  the  summons  to  be  forthwiA 
deposited  in  the  post-oflBce,  directed  to  the  person  to  be  served,  at 
his  place  of  residence. 

See  ante,  ^  30,31. 
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§  544.   Order  of  arrest^  and  arrest  of  defendant. 

An  order  to  arrest  the  defendant  may  be  endorsed  on  a  summons 
issued  by  the  Justice,  and  the  defendant  may  be  arrested  thereon 
by  the  SheriflF  or  Constable,  at  the  time  of  serving  the  summons, 
and  brought  before  the  Justice,  and  there  detained  until  duly  dis- 
charged, in  the  following  cases,  arising  after  the  passage  of  this 
Act: 

Ist.  In  an  action  for  the  recovery  of  money  or  damages,  on  a 
cause  of  action  arising  upon  contract,  express  or  implied,  when  the 
defendant  is  about  to  depart  from  the  State,  with  intent  to  defraud 
his  creditors;  or  where  the  action  is  for  a  willful*  injury  to  the 
person,  or  for  taking,  detaining  or  injuring  personal  property  ; 

2d.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property 
embezzled,  or  fraudulently  misapplied,  or  converted  to  his  own  use 
by  an  attorney,  factor,  broker,  agent  or  clerk,  in  the  course  of  his 
employment  as  such,  or  by  any  other  person  in  a  fiduciary  capacity ; 

3d.  When  the  defendant  had  been  guilty  of  a  fraud  in  contract- 
ing the  debt,  or  incurring  the  obligation  for  which  the  action  is 
brought ; 

4th.  When  the  defendant  has  removed,  concealed,  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  intent  to  defraud  his  credit- 
ors.    But  no  female  shall  be  arrested  in  any  action. 

§  545.  Affidavit  and  undertaldng  for  order  of  arrest. 

Before  an  order  for  an  arrest  shall  be  made,  the  party  applying 
shall  prove  to  the  satisfaction  of  the  Justice,  by  the  affidavit  of  him- 
self or  some  other  person,  the  facts  on  which  the  application  is 
founded.  The  plaintiff  shall  also  execute  and  deliver  to  the  Justice 
a  written  undertaking,  with  two  or  more  sureties,  to  the  effect  that 
if  the  defendant  recover  judgment,  the  plaintiff  will  pay  to  him  all 
costs  that  may  be  awarded  to  the  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  arrest,  not  exceeding  the  sum  spec- 
ified iu  the  undertaking,  which  shall  be  at  least  two  hundred  dollars. 

§  546.  A  defendant  arrested  shall  be  taken  before  the  Justice 
immediately. 

The  defendant,  immediately  upon  being  arrested,  shall  be  taken 
to  the  office  of  the  Justice  who  made  the  order,  and  if  he  be  absent 

*  See  ante,  p.  130,  No.  3. 
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or  unable  to  try  the  action,  or  if  it  be  made  to  appear  to  him  by  the 
affidavit  of  the  defendant,  that  he  is  a  material  witnesa  in  the  action, 
the  officer  shall  immediately  take  the  defendant  before  the  neit 
Justice  of  the  city  or  township,  who  shall  take  cognizance  of  the 
action,  and  proceed  thereon,  as  if  the  siunmons  had  been  issued  aod 
the  order  of  arrest  made  by  him. 

See  ^  582. 

§  647.   The  officer  shall  give  notice  to  the  plaintiff  of  the  arrest 

The  officer  making  an  arrest  shall  inunediately  give  notice  thereof 
to  the  plaintiff,  or  his  attorney  or  agent,  and  endorse  on  the  sum- 
mons, and  subscribe  a  certificate,  stating  the  time  of  serving  the 
same,  the  time  of  the  arrest,  and  of  his  giving  notice  to  the  plaintiff. 

§  648.  The  officer  shall  detain  the  defendant  untU  duly  dis- 
charged. 

The  officer  making  the  arrest  shaJl  keep  the  defendant  in  custody 
until  duly  discharged  by  order  of  the  Justice. 

§  649.  Defendant  may  demand  trial  immediately. 

The  defendant  under  arrest,  on  his  appearance  with  the  officer, 
may  demand  a  trial  immediately;  and  upon  such  demand  being 
made,  the  trial  shall  not  be  delayed  beyond  three  hours,  except  bj 
the  trial  of  another  action  pending  at  the  time ;  or  he  may  have  an 
adjournment,  and  be  discharged  on  giving  bail,  as  provided  b  the 
next  section.  An  adjournment  at  the  request  of  the  plaintiff^ 
beyond  three  hours,  shall  discharge  the  defendant  from  arrest ;  but 
the  action  may  proceed,  notwithstanding,' and  the  defendant  shall 
be  subject  to  arrest  on  the  execution,  in  the  same  manner  as  if  he 
had  not  been  so  discharged. 

See  4  582. 

§  550.  Adjoumraervt  on  motion  of  defendant  shall  be  grartted  en 
filing  undertaking. 

If  the  defendant  on  his  appearance  demand  an  adjournment,  the 
same  shall  be  granted,  on  condition  that  he  execute  and  file  with 
the  Justice  an  undertaking,  with  two  or  more  sufficient  sureties,  to 
be  approved  by  the  Justice,  to  the  efiect  that  he  will  render  himself 
amenable  to  the  process  of  the  Court  during  the  pendency  of  the 
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action,  and  such  as  may  be  issued  to  enforce  the  judgment  therein ; 
or  that  the  sureties  will  pay  to  the  plaintiflF  the  amount  of  any  judg- 
ment which  he  may  recover  in  the  action.  On  filing  the  undertak- 
ing specified  in  this  section,  the  Justice  shall  order  the  defendant 
to  be  discharged  from  custody. 

§  551.  Attachment  against  property  of  defendant  may  be  made 
in  certain  cases. 

[1858,  I860.]  In  an  action  upon  a  contract,  express  or  implied, 
made  after  the  passage  of  this  Act,  for  the  direct  payment  of  money, 
which  contract  is  made  or  is  payable  in  this  State,  and  is  not  secured 
by  mortgage,  lien  or  pledge  upon  real  or  personal  property,  the 
plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any  time  after* 
wards,  may  have  the  property  of  the  defendant  attached  as  security 
for  the  satisfaction  of  any  judgmenf  that  inay  be  recovered,  unless 
the  defendant  give  security  to  pay  such  judgment,  as  hereinafter 
provided. 

§  552.   Writ  of  attachment  shall  issue  upon  affidavit. 

[1858.]  A  writ  to  attach  the  property  of  the  defendant  shall 
be  issued  by  the  Justice,  on  receiving  an  aflSdavit  by  or  on  behalf 
of  the  plaintiff,  showing  the  same  facts  as  are  required  to  be  shown 
by  the  affidavit  specified  in  section  one  hundred  and  twenty-one  of 
this  Act. 

1.  This  section  was  not  amended  so  as  to  authorize  an  attachment  npon  a  con- 
tract made  prior  to  the  passage  of  this  Act,  or  against  nonresidents,  as  in  section 
one  hundred  and  twenty. 

§  553.   Undertaking  on  attachment  shall  be  required. 

[1858,  I860.]  Before  issuing  the  writ,  the  Justice  shall  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  with  two  or  more 
sufficient  sureties,  to  the  effect  that  if  the  defendant  recover  judg- 
ment, the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the 
defendant,  and  all  ^damages  which  he  may  sustain  by  reason  of  the 

attachment.  /f/i'^^^O^  ^  O^r^    ^*^^   Xi-^P^  ($-(,$ 

1.  If  a  Justice  issue  an  attachment,  and  take  bond  in  a  suit  for  a  sum  exceeding 
his  jurisdiction,  the  proceedings  are  void,  and  no  action  lies  on  the  bond.  Benedict 
V,  Braff,  2  Ca\.  25U 
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§  554.  Writ  of  attachment,  anistance  of.  Officer  may  take  an 
undertaking  instead  of  levying. 

The  writ  may  be  directed  to  the  Sheriff  or  any  Constable  of  the 
county,  and  shall  require  him  to  attach  and  safely  keep  all  the  prop- 
erty of  the  defendant  within  his  county,  not  exempt  from  execution, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's 
demand,  the  amount  of  which  shall  be  stated  in  conformity  widi 
the  complaint,  unless  the  defendant  ^ve  him  security  by  the  under- 
taking of  two  sufficient  sureties,  in  an  amount  sufficient  to  satisfy 
such  demand  besides  costs ;  in  which  case,  to  take  such  undertaidng. 

§  555.  Certain  preceding  provisions  shall  apply  to  aUackmenU 
in  Justices^  Courts. 

The  sections  of  this  act,  from  section  one  hundred  and  twenty- 
four  to  section  one  hundred  and  forty-one,  both  inclusive,  shall  be 
applicable  to  attachments  issiled  in  Justices'  Courts ;  the  word 
"  Constable  "  being  substituted  for  the  word  "  Sheriff,"  whenever 
iihe  writ  is  directed  to  a  Constable,  and  the  word  "  Justice  "  being 
substituted  for  the  word  "  Judge." 

§  556.  Plaintiff  may  replevy  personal  property. 

The  plaintiff,  in  an  action  to  recover  the  possession  of  personal 
property,  may,  at  the  time  of  issuing  the  summons,  or  at  any  time 
before  answer,  claim  the  delivery  of  such  property  to  him,  as  pro- 
vided in  this  chapter. 

See  ante,  §  200. 

§  557.  Affidavit  in  replevin. 

When  a  delivery  is  olaimed,  an  affidavit  shall  bo  made  by  the 
plaintiff,  or  by  some  one  in  his  behalf,  showing : 

1st.  That  the  plaintiff  is  the  owner  of  the  property  claimed,  (pw- 
ticularly  describing  it)  or  is  lawfully  entitled  to  the  possesaon 
thereof; 

2d.  That  the  property  is  wrongfully  detainec^^  by  die  defendant; 

3d.  The  alleged  cause  of  the  detention  thereof,  according  to  his 
best vknowle^ge/ information *&nd  beliei^  /,  '  x."^ 

4th.  That  the  same  has  not  been  taken  for  a  tax,  assessment  or 
fine,  pursuant  to  statute,  or  seized  under  an  execution,  or  an  attach- 
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ment  against  the  property  of  the  plaiiitiff,  or  if  seized,  that  it  is  by 
statute  exempt  from  such  seizure ;  and 
5th.  The  actual  value  of  the  property. 

§  558.  The  Juatice  shall  order  to  replevy  the  property  upon 
receiving  an  undertaking. 

The  Justice  shall  thereupon,  by  an  indorsement  in  writing  upon 
the  affidavit,  order  the  Sheriff  or  a  Constable  of  the  county  to  take 
the  same  from  the  defendant,  and  deliver  it  to  the  plaintiff,  upon 
receiving  the  undertaking  mentioned  in  the  following  section. 

§  559.  Undertaking  in  replevin.  The  officer  shall  serve  the  affi- 
davity  order  and  undertaking  on  the  defendant. 

Upon  the  receipt  of  the  affidavit  and  order,  with  a  written  under- 
taking, executed  by  two  or  more  sufficient  sureties,  approved  by  the 
officer,  to  the  effect  that  they  are  bound  in  double  the  value  of  the 
property  as  stated  in  the  affidavit  for  the  prosecution  of  the  action, 
for  the  return  of  the  property  to  the  defendant,  if  return  thereof  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as  may,  for  any 
cause,  be  recovered  against  the  plaintiff,  the  officer  shall  forthwith 
take  the  property  described  in  the  affidavit,  if  it  be  in  the  posses- 
sion of  the  defendant  or  his  agent,  and  retain  it  in  his  custody.  He 
shall  also,  without  delay,  serve  on  the  defendant  a  copy  of  tixe  affi- 
davit, order  and  undertaking,  by  delivering  the  same  to  him  per- 
sonally, if  he  can  be  found  within  the  county,  or  to  his  agent  from 
whose  possession  the  property  is  taken ;  or  if  neither  can  be  found 
within  the  county,  by  leaving  them  at  the  usual  place  of  abode  of 
either  within  the  county,  with  some  person  of  suitable  age  and  dis- 
cretion ;  or  if  neither  have  any  known  place  of  abode  within  the 
county,  by  putting  them  in  the  nearest  posiroffice,  directed  to  the 
defendant. 

§  560.  Defendant  may  except  to  the  sureties.  The  officer  shall 
be  respon^le  until  the  sureties  justify. 

The  defendant  may,  within  two  days  after  the  service  of  a  copy 
of  the  affidavit  and  undertaking,  give  notice  to  the  officer  that  he 
excepts  to  the  sufficiency  of  the  sureties ;  if  he  fails  to  do  so,  he 
shall  be  deemed  to  have  waived  all  objection  to  them.     When  the 
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defendant  excepts,  the  sureties  shall  justify  on  notice  before  the 
Justice ;  and  the  officer  shall  be  responsible  for  the  suflBciency  of 
the  sureties  until  the  objection  to  them  is  either  waived,  as  above 
provided,  or  until  they  justify.  If  the  defendant  except  to  the  sure- 
ties, he  cannot  reclaim  the  property  as  provided  in  the  next  section. 

§  561.  The  defendant  may  within  two  days  require  a  return  cf 
the  property. 

At  any  time  before  the  delivery  of  the  property  to  the  plaintiff, 
the  defendant  may,  if  he  do  not  except  to  the  sureties  of  the  plaint- 
iff, require  the  return  thereof,  upon  giving  to  the  officer  a  written 
undertaking,  executed  by  two  or  more  sufficient  sureties,  to  the 
effect  that  they  are  bound  in  double  the  value  of  tlie  property,  as 
stated  in  the  affidavit  of  the  plaintiff,  for  the  deUvery  thereof  to  the 
plaintiff,  if  such  delivery  be  adjudged,  and  for  the  payment  to  him 
of  such  sum  as  may  for  any  cause  be  recovered  against  the  defend- 
ant. If  a  return  of  the  property  be  not  so  required  withm  two 
days  after  the  taking  and  service  of  notice  to  the  defendant,  it 
shall  be  delivered  to  the  plaintiff,  except  as  provided  in  this  chapter. 

§  562.  Defendant 8  sureties  shall  justify.  Officer  to  bereq)ansi- 
lie  until  such  justification. 

The  defendant's  sureties,  upon  reasonable  notice  to  the  plaintiff, 
shall  justify  before  the  Justice ;  and  upon  such  justification,  the 
officer  shall  deliver  the  properly  to  the  defendant.  The  officer 
shall  be  responsible  for  the  defendant's  sureties  until  they  justify,  or 
until  the  justification  is  completed  or  expressly  wsuved,  and  may 
retain  the  property  until  that  time ;  but  if  they  or  others  in  ieir 
place  ffeil  to  justify  at  the  time  appointed,  he  shall  deliver  the  prop- 
erty to  ihe  plaintiff. 

§  563.  ^  the  property  be  concealed^  duty  of  the  officer. 

If  the  property  or  any  part  thereof  be  concealed  in  a  building 
or  inclosure,  the  officer  shall  publicly  demand  its  delivery;  and  if 
it  be  not  delivered,  he  shall  cause  the  building  or  inclosure  to  be 
broken  open,  and  take  the  property  into  his  possession. 
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§  564.  The  officer  shall  deliver  the  property  to  the  party  enti- 
tled thereto. 

When  the  officer  shall  have  taken  property,  as  in  this  chapter 
provided,  he  shall  keep  it  in  a  secure  place,  and  deliver  it  to  the 
party  entitled  thereto,  upon  receiving  his  lawful  fees  for  taking  and 
his  necessary  expenses  for  keeping  the  same. 

§  565.  Claim  of  the  property  by  a  third  party ,  proceedings 
upon, 

K  the  property  taken  be  claimed  by  any  other  person  than  the 
defendant  or  his  agent,  and  such  person  make  affida\dt  of  his  title 
thereto,  or  right  to  the  possession  thereof,  stating  the  grounds  of 
such  title  or  right,  and  serve  the  same  upon  the  officer,  the  officer 
shall  not  be  bound  to  keep  the  property  or  deliver  it  to  the  plaintiflF, 
unless  the  plaintiff,  on  demand  of  him  or  his  agent,  indemnify  the 
officer  against  such  claim,  by  an  undertaking,  executed  by  two 
sufficient  sureties,  accompanied  by  their  affidavits  that  they  are  each 
worth  double  the  value  of  the  property  as  specified  in  the  affidavit 
of  the  plaintiff,  over  and  above  their  debts  and  liabilities,  exclusive 
of  property  exempt  from  execution,  and  are  freeholders  or  house- 
holders of  the  county ;  and  no  claim  to  such  property  by  any  other 
person  than  the  defendant  or  his  agent  shall  be  valid  against  the 
officer  unless  so  made. 

§  566.  The  officer  shall  return  the  order  and  affidavit  within  five 
days. 

The  officer  shall  return  the  order  and  affidavit,  with  his  proceed- 
ings thereon,  to  the  Justice,  within  five  days  after  taking  the  prop- 
erty mentioned  therein. 

§  567.   Qualification  of  sureties  in  this  chapter. 

The  qualification  of  sureties  on  the  several  undertakings  required 
by  this  chapter  shall  be  as  follows : 

Ist.  Each  of  them  shall  be  a  resident  and  householder  or  firee- 
holder  within  the  county ; 

2d.  Each  shall  be  worth  double  the  amount  stated  in  the  under- 
taking over  and  aboye  all  his  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution. 
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§  56S., Manner  of  jiistification  of  sureties. 

For  the  purpose  of  justification,  each  of  the  sureties  shall  attend 
before  the  Justice  at  the  time  mentioned  in  the  notice,  and  may  be 
examined  on  oath,  on  the  part  of  the  adverse  party,  touching  his 
sufficiency,  in  such  manner  as  the  Justice,  in  his  discretion,  maj 
think  proper.  The  examination  shall  be  reduced  to  writing  and 
subscribed  by  the  sureties,  if  required. 

§  569.  JSxaminatwn  to  be  annexed  to  the  undertaking. 

If  the  Justice  find  the  sureties  sufficient,  he  shall  annex  the 
examination  to  the  undertaking,  indorse  his  allowance  thereon,  and 
file  the  same,  and  the  officer  shall  thereupon  be  exonerated  fitM 
liability. 


Chapter  HE. — Pleadings  and  trial. 

Sec.  570.  Pleadings  in  Justices^  Courts. 

571.  PleadingSy  in  what  cases  to  be  in  writing  or  oral. 

572.  Pleadings,  manner  of  presenting  and  form  of. 

573.  Complaint,  contents  of. 

574.  Answer,  contents  of. 

575.  Statement  of  insufficient  knowledge,  etc.,  shaU  be 

deemed  a  denial. 

576.  Manner  of  pleading  a  written  instrument. 

577.  if  a  copy  of  an  instrument  be  filed,  the  signatwres 

vnll  be  deemed  admitted,  unless  denied  under  oath* 

578.  Demurrer  to  pleadings  in  Justices^  Courts. 

579.  Variance  between  the  proof  and  the  allegations  in  a 

pleading. 

580.  Amendment  of  pleadings. 

581.  Title  to  real  estate  cannot  be  questioned  before  a  Jus- 

tice.    Such  cases  shall  be  certified  to  the  Dislrid 
Court. 

582.  Change  of  venue  in  certain  cases.    Adjournment  on 

demand  of  a  jury. 

583.  Adjournment  not  to  exceed  ten  days. 

684.  Adjournment  not  to  exceed  four  months  for  same 
cause. 
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585.  No  continuance  for  more  than  ten  days  shall  he 
granted^  unless  upon  filing  undertaking. 

686.  Failure  of  either  party  to  appear^  effect  of. 

687.  Trial  by  jury.     Summoning  jury. 

688.  JSmpanneling  the  jury.     Number  necessary  to  com- 

pose a  jury. 

689.  Jff^  a  sufficient  number  of  jurors  do  not  attend,  others 

shall  be  summoned. 

690.  Challenges  to  jurors. 

§  670.  Pleadings  in  Justices^  Courts. 

The  pleadings  in  Justices'  Courts  shall  he : 
1st.  The  complaint  h j  the  plaintiff,  stating  the  cause  of  action ; 
2d.  The  answer  hy  the  defendant,  stating  the  ground  of  the 
defense. 

1 .  The  rule  a  penal  statute  must  be  declared  upon  by  the  par^  seeking  a  recoY- 
ery  under  it,  does  not  apply  to  pleadings  in  Justices'  Courts.  O*  (Jcdlaghan  y.  Booth, 
6  Cal.  66;  HaH  y.  Moon,  Id.  161. 

§  571.  Pleadings,  in  what  cases  to  be  in  writing  or  oral. 

The  pleading  shall  be  in  writing,  and  verified  bj  the  oath  of  the 
party,  his  agent  or  attorney,  when  the  action  is : 

1st.  For  the  foreclosure  of  any  mortgage,  or  the  enforcement  of 
any  lien  on  personal  property ; 

2d.  For  a  forcible  or  unlawful  entry  upon,  or  a  forcible  or  unlaw- 
ful detention  of  lands,  tenements  or  other  possessions ; 

8d.  To  recover  possession  of  a  "  mining  claim."  In  other  cases 
the  pleading  may  be  oral  or  in  writing. 

See  Amendments  to  the  Constitution,  1862. 

§  572.  Pleadings,  manner  of  presenting,  and  form  of. 

When  the  pleadings  are  oral,  the  substance  of  them  shall  be 
entered  by  the  Justice  in  his  docket ;  when  in  writing,  they  shall 
be  filed  in  his  office,  and  a  reference  to  them  made  in  the  docket. 
Pleadings  shall  not  be  required  to  be  in  any  particular  form,  but 
fihall  be  such  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended. 

1.  It  is  not  the  policy  of  the  law  to  confine  parties  to  any  nice  strictness  in 
pleading,  particularly  before  Justices  of  the  Peace ;  accordingly,  when  a  party, 
instead  of  demurring  for  informality,  goes  to  trial,  it  must  be  considered  as  cured 
by  the  Yerdict.     Cronise  y.  Caryhill,  4  Cal.  120. 


-t  > 


494  COMPLAINT. — ^ANSWER.  [§§  673-576 

2.  Pleadino^  in  Justices'  Courts  construed  with  great  liberality ;  and  if  the  facti 
stated  be  sufficient  to  show  the  nature  of  the  claim  or  defense,  nothing  further  is 
required.  To  reverse  a  judgment  had  in  such  Courts  for  defects  in  the  complaint^ 
the  defects  should  he  such  as  were  calculated  to  mislead  the  adverse  party.  Staoft 
V.  Lander f  16  Cal.  372. 

§  673.   Complaint,  contents  of. 

The  complaint  shall  state  in  a  plain  and  direct  manner  the  facts 
constituting  the  cause  of  action. 

1.  A  note,  with  the  proper  indorsements  thereon,  filed  with  a  Justice  of  tbe 
Peace,  is  a  sufficient  complaint.     Hamilton  ▼.  McDonald,  18  Cal.  128. 

§  674.  Answer,  contents  of. 

The  answer  may  contain  a  denial  of  any  of  the  material  &ctB 
stated  in  the  complaint,  which  the  defendant  believes  to  be  untnie, 
and  also  a  statement,  in  a  plain  and  direct  manner,  of  any  other 
facts  constituting  a  defense  or  a  counter  claim,  upon  which  an  action 
may  be  brought  by  the  defendant  against  the  plaintiff  in  a  Justice's 
Court. 

1.  An  answer  in  a  Justice's  Court,  denying  generally  the  allegations  of  the  com- 
plaint, conforms  substantially  to  section  five  hundred  and  seventy-four  of  the 
Practice  Act.     Sullivan  v.  Cartff  1 7  Cal.  80. 

2.  Whera  a  defendant  appears  for  the  purpose  of  taking  advantage  of  irregnlir 
summons  by  motion  to  dismiss,  it  does  not  amount  to  a  waiver  of  his  rights  so 
as  to  cure  the  defect.     Deidesheimer  v.  Brown j  8  Cal.  339. 

3.  Nor  does  he  waive  his  rights  by  answering  after  moving  to  dismiss,  and 
motion  overruled.     Id. 

4.  Though  the  Civil  Practice  Act  provides  that  pleadings  in  Justices'  Courts 
must  in  some  cases  be  veriHcd,  yet  it  ooes  not  require  that  the  answer  should  deaj 
specifically  the  allegations  in  tlie  complaint ;  a  general  denial  will  be  sufficient. 
iiinturn  v.  Burr^  20  Cal. 

5.  The  objection  to  the  jurisdiction  on  the  ground  of  excess  of  value  of  the  sab- 
ject  in  controversy,  is  properly  taken  by  answer;  and  when  so  taken,  shonld  be 
determined  before  proceeding  to  hear  the  merits  of  the  action.  iSmall  v.  (xtrt*,  6 
Cal.  447. 

§  675.  Statement  of  insufficient  knowledge,  etc.,  shall  be  deemed 
a  denial. 

A  statement  in  an  answer  that  the  party  has  not  sufficient  knowl- 
edge or  information,  in  respect  to  a  particular  allegation  m  the  pre- 
vious pleading  of  the  adverse  party,  to  form  a  belief,  shall  be  deemed 
equivalent  to  a  denial. 

§  576.  Manner  of  pleading  a  written  instrument. 

When  the  cause  of  action  or  counter  claim  arises  upon  an  account 
or  instrument  for  the  payment  of  money  only,  it  shall  be  sufficient 
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for  the  party  to  deliver  a  copy  of  the  account  or  instrument  to  the 
Court,  and  to  state  that  there  is  due  to  him  thereupon,  from  the 
adverse  party,  a  specified  sum,  which  he  claims  to  recover  or  set 
off.  The  Court  may,  at  the  time  of  the  pleading,  require  that  the 
original  account  or  instrument  be  exhibited  to  the  inspection  of  the 
adverse  party,  and  a  copy  to  be  furnished ;  or  if  it  be  not  so  exhib- 
ited and  a  copy  furnished,  may  prohibit  its  being  afterwards  given 
in  evidence. 

1 .  A  note,  with  the  proper  indorsements  thereon,  filed  with  a  Justice  of  the  Peace, 
is  a  sufficient  complaint.    Hamilton  v.  McDoncUd,  18  Cal.  128. 

§  577.  if  a  copy  of  an  instrument  beJUedj  the  signature  thereon 
mil  be  deemed  admitted^  unless  denied  under  oath, 

[1854.]  If  the  plaintiff  annex  to  his  complaint,  or  file  with  the 
Justice  at  the  time  of  issuing  the  summons,  a  copy  of  the  prom- 
issory note,  bill  of  exchange,  or  other  written  obligation  for  the  pay- 
ment of  money,  upon  which  the  action  is  brought,  the  defendant 
shall  be  deemed  to  admit  the  genuineness  of  the  signatures  of  the 
makers,  indorsers,  or  assignors  thereof,  unless  he  specifically  deny 
the  same  in  his  answer,  and  verify  the  answer  by  his  oath. 

§  578.  Demurrer  to  pleadings  in  Justices^  Courts. 

Either  party  may  object  to  a  pleading  of  his  adversary,  or  to 
any  part  thereof,  that  it  is  not  sufficiently  explicit  to  enable  him  to 
understand  it,  or  that  it  contains  no  cause  of  action  or  defense, 
although  it  be  taken  as  true.  If  the  Court  deem  the  objection 
well  founded,  it  shall  order  the  pleading  to  be  amended,  and  if  the 
party  reftise  to  amend,  the  defective  pleading  shall  be  disregarded. 

1 .  It  is  not  the  policy  of  the  law  to  confine  parties  to  any  nice  strictness  in  plead- 
ing, particularly  before  Justices  of  the  Peace.  Accordinjfly,  where  a  party,  instead 
of  demurring  for  informalitv,  goes  to  trial,  it  must  bo  considered  as  cured  by  the 
Terdict.     Cronise  v.  Carghiil,  4  Cal.  120. 

See  ^  574,  Nos.  2  and  3. 

§  579.  Variance  between  the  proof  and  the  allegations  in  a 
pleading. 

A  variance  between  the  proof  on  the  trial  and  the  allegations  in 
a  pleading  shall  be  disregarded  as  immaterial,  unless  the  Court  be 
satisfied  that  the  adverse  party  has  been  misled  to  his  prejudice 
thereby. 
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§  580.  Amendments  of  pleadings. 

The  pleadings  may  be  amended  at  any  time  before  the  trial,  to 
supply  a  deficiency  or  omission,  when  by  such  amendment  substan- 
tial justice  will  be  promoted.  If  the  amendment  be  made  after  the 
issue,  and  it  be  made  to  appear  to  the  satisfaction  of  the  Court,  by 
oath,  that  an  adjournment  is  necessary  to  the  adverse  party  in  con- 
sequence of  such  amendment,  an  adjournment  shall  be  granted. 
The  Court  may  also,  in  its  discretion,  require  as  a  condition  of  an 
amendment,  the  paymemt  of  costs  to  the  adverse  party,  to  be  fixed 
by  the  Court,  not  exceeding  twenty  dollars;  but  such  payment 
shall  not  be  required  unless  an  adjournment  is  made  necessary  by 
the  amendment ;  nor  shall  an  amendment  be  allowed  after  a  wit- 
ness is  sworn  on  the  trial,  when  an  adjournment  thereby  will  be 
made  necessary. 

1 .  Pleadings  Id  Justices'  Courts  are  not  held  to  much  strictness.  Where  plain^ 
iff  avers  ho  is  administrator  in  fact  of  the  intestate,  and  this  is  not  denied  in  the 
answer,  no  further  proof  of  plaintiff's  right  to  sue  is  requisite.  Ltening  v.  Gottldt 
13  Cal.  593. 

2.  A  Justice  of  the  Peace  has  the  right  to  allow  a  complaint  to  be  amended  in 
all  respects,  so  that  the  case  may  be  determined  on  its  merits ;  and  this,  whether 
the  defect  be  in  the  statement  of  jurisdiction  or  any  other  fact.  The  greatest  lib- 
erality and  indulgence  should  be  extended  in  all  such  applications.  Linhaxt  t. 
Buiffetal.,  11  Cal.  280. 

3.  This  is  a  privilege  which  is  never  denied,  whether  the  question  be  one  of 
jurisdiction  or  otherwise.     Grass  Vol.  Quartz  Aiin.  Co.  v.  Staaehouse,  6  Cal.  413. 

4.  It  is  error  to  refuse  to  allow  a  plaintiff  to  strike  out  a  claim  for  damages, 
without  regard  to  the  purpose  which  may  influence  him.    Id. 

5.  Amendments  should  be  readily  allowed  whenever  they  will  tend  to  the  fur- 
therance of  justice,  and  the  greatest  liberality  in  this  respect  should  be  extended 
to  pleadings  in  Justices'  Courts.    Butler  v.  King,  10  Cal.  342. 

§  581.  THtle  to  real  estate  cannot  be  questioned  before  a  Justice. 
Such  cases  shall  be  certified  to  a  District  Court. 

The  parties  shall  not  be  at  liberty  to  give  evidence  by  which  the 
question  of  title  to  real  property  shall  be  raised  on  the  trial  before 
a  Justice ;  and  if  it  appear  from  the  plaintiff's  own  showing  on  the 
trial,  or  from  the  answer  of  the  defendant,  verified  by  his  oath,  or 
that  of  his  agent  or  attorney,  that  the  determination  of  the  action 
will  necessarily  involve  the  decision  of  a  question  of  title  to  real 
property,  the  Justice  shall  suspend  all  further  proceedings  in  the 
action,  and  certify  the  pleadings ;  or  if  the  pleadings  be  oral,  a  tran- 
script of  the  same,  from  bis  docket  to  the  District  Court  of  the 
county ;  and  from  the  time  of  filing  such  pleadings  or  transcript 
with  the  County  Clerk,  the  District  Court  shall  have  over  the  action 
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the  same  jurisdiction  as  if  it  were  originally  commenced  therein. 
Provided,  that  when  the  pleadings  or  transcript  are  certified  to  the 
District  Court  upon  the  answer  of  the  defendant,  he  shall  file  an 
undertaking  with  two  or  more  sufficient  sureties,  to  be  approved  by 
the  Justice,  to  the  effect  that  they  will  pay  all  costs  of  the  action, 
if  it  be  decided  against  him  by  the  District  Court. 

1.  Where  in  a  suit  in  a  Justice's  Court  for  damages  to  real  property,  the  answer 
put  in  issue  the  ownership  of  the  property,  and  the  defendant  moved  to  transfer 
the  case  to  the  District  Court  for  trial,  which  motion  was  refused ;  and  after  trial 
before  the  Justice,  judgment  was  rendered  for  plaintiff,  and  the  defendant  appealed 
to  the  Coanty  Court,  where  the  judgment  was  set  aside,  and  an  order  made  trans- 
ferring the  case  to  the  District  Court,  where,  after  trial,  plaintiff  again  had  judg- 
ment :  Held,  that  the  County  Court  had  authority,  unaer  sections  five  hundred 
and  eighty-one  and  three  hundred  and  sixty-seven  of  the  Practice  Act,  to  transfer 
the  case  to  the  District  Court ;  that  the  effect  of  the  appeal  to  the  County  Court 
was  to  vest  it  with  authority  to  make  all  orders  necessary  for  the  detennination  of 
the  case ;  and  as  the  case  was  to  be  tried  de  notx),  and  the  County  Court  was 
incompetent,  under  the  statute,  to  try  it,  the  transfer  to  the  District  Court  was 
necessary.     CuUen  v.  Langridge,  17  Cal.  67. 

§  582.  Change  of  venue  in  certain  cases.  Adjournment  on 
demand  of  a  jury. 

[1853.]  K  at  any  time  before  the  trial  it  appear,  to  the  satis- 
faction of  the  Justice  before  whom  the  action  is  brought,  by  affida- 
vit of  either  party,  that  such  Justice  is  a  material  witness  for  either 
party,  or  if  either  party  make  affidavit  that  he  has  reason  to  believe, 
and  does  believe,  that  he  cannot  have  a  fair  and  impartial  trial 
before  such  Justice,  by  reason  of  the  interest,  prejudice  or  bias  of 
the  Justice,  the  action  shall  be  transferred  to  some  other  Justice  of 
the  same  or  neighboring  township ;  and  in  case  a  jury  be  demanded, 
and  affidavit  of  either  party  is  made,  that  he  cannot  have  a  fair  and 
impartial  trial,  on  account  of  the  bias  or  prejudice  of  the  citizens  of 
the  to^Tiship  against  him,  the  action  shall  be  transferred  to  some 
other  Justice  of  the  Peace  in  the  county.  The  Justice  to  whom 
an  action  may  be  transferred  by  the  provisions  of  this  section,  shall 
have  and  exercise  the  same  jurisdiction  over  the  action  as  if  it  had 
been  originally  commenced  before  him.  The  Justice  ordering  the 
transfer  of  the  action  to  another  Justice,  shall  immediately  transmit 
to  the  latter,  on  payment  of  costs,  all  the  papers  in  the  action, 
together  with  a  certified  transcript  from  his  docket,  of  the  proceed- 
ings therein. 

Upon  the  return  day  of  the  summons,  if  a  jury  be  required,  or 
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if  the  Justice  be  actually  engaged  in  other  official  business,  he  maj 
adjourn  the  trial  without  the  consent  of  either  party,  as  follows : 

1st.  When  a  party  who  is  not  a  resident  of  the  county  is  in 
attendance,  the  adjournment  not  to  exceed  twenty-four  hours ;  when 
the  defendant  in  attendance  is  under  arrest,  the  adjournment  not  to 
exceed  three  hours ; 

2d.  In  other  cases,  not  to  exceed  five  days. 

1 .  Where  a  Jastice  is  interested  in  the  event  of  a  suit,  the  statnto  requires  that 
he  should  transfer  the  case  before  another  Justice.    Larue  v.  Gaskins,  5  Cal.  507. 

2.  The  affidavit  must  show  that  the  Justice  is  a  necessary,  as  well  as  a  material 
witness,  and  the  Justice  has  no  right  to  judge  of  its  sufficiency.  Board  of  Commis- 
tioners  v.  Dougherty,  16  How.  Pr.  46. 

§  583.  Adjournment  not  to  exceed  ten  days  for  want  of  material 
testimony, 

[1854.]  The  trial  may  be  adjourned  by  consent,  or  upon  appli- 
cation of  either  party,  without  the  consent  of  the  other,  for  a  period 
not  exceeding  ten  days,  (except  as  provided  in  the  next  section)  as 
follows: 

1st.  The  party  asking  the  adjournment  shall,  if  required  by  his 
adversary,  prove  by  his  own  oath,  or  otherwise,  that  he  cannot,  tsx 
want  of  material  testimony,  which  he  expects  to  procure,  safely  pro- 
ceed to  trial,  and  shall  show  in  what  respect  the  testimony  expected 
is  material,  and  that  he  has  used  due  diligence  to  procure  it,  and 
has  been  unable  to  do  so; 

2d.  The  party  asking  the  adjournment  shall  also,  if  required  by 
the  adverse  party,  consent  that  the  testimony  of  any  witness  of  such 
adverse  party,  who  is  in  attendance,  be  then  taken  by  depomtion 
before  the  Justice,  which  shall  accordingly  be  done,  and  the  testi- 
mony so  taken  may  be  read  on  the  trial,  with  the  same  effect,  and 
subject  to  the  same  objections  as  if  the  witness  were  produced. 
But  such  objections  shall  be  made  at  the  time  of  taking  the  depo^ 
tion ; 

3d.  The  Court  may  also  require  the  moving  party  to  state  upon 
affidavit  the  evidence  which  he  expects  to  obtain,  and  if  the  adverse 
party  thereupon  admit  that  such  evidence  would  be  given,  and  that 
it  be  considered  as  actually  given  on  the  trial,  or  offered  and  over- 
ruled as  improper,  the  trial  shall  not  be  postponed. 
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§  584.  Adjournment  not  to  exceed  four  months ^  for  same  cause. 

[1854.]  An  adjournment  may  be  had,  either  at  the  time  of 
joining  issue,  or  at  any  subsequent  time  to  which  the  case  may 
stand  adjourned,  on  application  of  either  party,  for  a  period  longer 
than  ten  days,  but  not  to  exceed  four  months,  from  the  time  of  the 
return  of  the  summons,  upon  proof  by  the  oath  of  the  party,  or  other- 
wise, to  the  satisfaction  of  the  Justice,  that  such  party  cannot  be 
ready  for  trial  before  the  time  to  which  he  desires  an  adjournment, 
for  want  of  material  evidence,  particularly  describing  it,  and  that 
the  delay  has  not  been  made  necessary  by  any  act  or  negligence  on 
his  part  since  the  action  was  commenced ;  that  he  has  used  due 
diligence  to  procure  the  evidence,  and  has  been  unable  to  do  so, 
and  that  he  expects  to  procure  the  evidence  at  the  time  stated  by 
him:  provided,  that  if  the  adverse  pariy  admit  that  such  evidence 
would  be  given,  and  consent  that  it  may  be  considered  as  given  on 
the  trial,  or  offered  or  overruled  as  improper,  the  adjournment  shall 
not  be  had. 

§  585.  No  continiuznce  for  more  than  ten  days  shall  be  granted^ 
unless  upon  filing  undertaking. 

No  adjournment  shall  be  granted  for  a  period  longer  than  ten 
days,  upon  the  appUcation  of  either  party,  except  upon  condition 
that  such  party  file  an  undertaking,  with  sureties,  to  be  approved 
by  the  Justice,  to  the  effect  that  they  will  pay  to  the  opposite  party 
the  amount  of  any  judgment  which  may  be  recovered  against  the 
party  applying. 

§  586.  Failure  of  either  party  to  appear^  effects  of. 

K  the  plaintiff  fail  to  appear  at  the  return  day  of  the  summons, 
the  action  shall  be  dismissed.  K  the  defendant  fail  to  appear  at 
the  return  day  of  the  summons,  or  if  either  party  fail  to  attend  at 
a  day  to  which  the  trial  has  been  adjourned,  or  fail  to  make  the 
necessary  pleading  or  proof  on  his  part,  the  oase  may,  nevertheless, 
proceed  at  the  request  of  the  adverse  party,  and  judgment  shall  be 
given  in  conformity  with  the  pleadings  and  proofe. 

§587.  Trial  by  jury.     Summoning  jurors. 

A  trial  by  jury  shall  be  demanded  at  the  time  of  joining  issue. 
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and  shall  be  deemed  waived  if  neither  party  then  demand  it.  When 
demanded,  the  trial  of  the  case  shall  be  adjourned  until  a  time  and 
place  fixed  for  the  return  of  the  jury,  ff  neither  party  desire  an 
adjournment,  the  time  and  place  shall  be  determined  by  the  Justice, 
and  shall  be  on  the  same  day,  or  within  the  next  two  days.  The 
jury  shall  be  summoned  upon  an  order  of  the  Justice,  fix)m  the  citi- 
zens of  the  city  or  township,  and  not  from  the  bystanders. 

1.  Where  a  party  demands  a  jury  trial  in  a  Justice's  Court,  and  neglects  to 
appear  on  the  adjourned  day,'  the  Justice  may  proceed  and  hear  the  cause  without 
a  jury.    KilpaJtnck  v.  Can,  3  Abbott,  117. 

§  588.  Empanneling  the  jury.  Number  necessary  to  compose  a 
jury. 

At  the  time  appointed  for  the  trial,  the  Justice  shall  proceed  to 
call,  from  the  jurors  summoned,  the  names  of  the  persons  to  consti- 
tute the  jury  for  the  trial  of  the  issue.  The  jury,  by  consent  of  the 
parties,  may  consist  of  any  number  not  more  than  twelve  nor  less 
than  three. 

§  589.  If  a  svffident  number  of  jurors  do  not  attend^  others 
shall  be  summoned. 

ff  a  sufficient  number  of  competent  and  indifferent  jurors  do  not 
attend,  the  Justice  shall  direct  others  to  be  summoned  from  tiie 
vicinity,  and  not  from  the  bystanders,  sufficient  to  complete  the  jury. 

§  590.   Challenffes  of  jurors. 

Either  party  may  challenge  the  jurors.  The  challenges  shall  be 
either  peremptory  or  for  cause.  Each  party  shall  be  entitled  to 
three  peremptory  challenges.  Either  party  may  challenge  for 
cause,  on  any  grounds  set  forth  in  section  one  hundred  and  axty- 
two.  Challenges  for  cause  shall  be  tried  by  the  Justice  in  a  sum- 
mary manner,  who  may  examine  the  juror  challanged,  and  wit- 
nesses. 


Chapter  IV. — Judgment  and  execution. 

Sec.  591.  Judgment  of  dismissal  entered  in  certain  eases  mtk- 

out  prejudice. 
592.  Judgmentfor  plaintiff  by  default. 
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593.   Upon  issue  joinedy  the  Justice  shall  try  the  cause  and 

render  judgment. 
694.  Entry  of  judgment^  time  and  manner  of. 
595.  If  the  sum  found  due  exceeds  the  jurisdiction  of  the 

Justice^  the  excess  may  he  remitted. 
696.   Offer  to  compromise  before  trial. 

597.  Judgment  when  the  defendant  is  subject  to  arrest. 

598.  Costs  shall  he  added  to  the  verdict. 

599.  Execution  issued  by  the  Justice^  except  when  it  is  to 

run  out  of  the  county.    Judgment  liens^  how  cre- 
ated. 

600.  Execution  may  issue  at  any  time  within  jive  years. 

601.  Execution^  contents  of. 

602.  Duty  of  officer  receiving  execution.     Supplementary 

proceedings. 

§  591.  Judgment  of  dismissal  entered  in  certain  cases  tmthout 
prejudice. 

Judgment  that  the  action  be  dismissed  without  prejudice  to  a 
new  action,  may  be  entered  with  costs  in  the  following  cases: 

1st.  When  the  plaintiff  voluntarily  dismisses  the  action  before  it 
is  finally  submitted; 

2d.  When  he  fails  to  appear  at  the  time  specified  in  the  sum- 
mons, or  upon  adjournment,  or  within  one  hour  thereafter; 

3d.  When  it  is  objected  at  the  trial,  and  appears  by  the  evidence, 
.that  the  action  is  brought  in  the  wrong  county,  or  township,  or 
city ;  but  if  the  objection  be  taken  and  overruled,  it  shall  be  cause 
only  of  reversal  on  appeal,  and  shall  not  otherwise  invalidate  the 
judgment ;  if  not  taken  at  the  trial,  it  shall  be  deemed  waived,  and 
shall  not  be  cause  of  reversal.  * 

1.  Salt  brought  in  Justice's  Court  for  township  No.  5,  service  on  defendant  in 
township  No.  3,  by  Constable  of  township  No.  3.  Defendant  appears,  and  before 
filing  answer,  moves  to  dismiss  the  action,  on  the  groands :  Ist.  That  the  Court 
has  no  jurisdiction  of  the  person  of  defendant ;  2d.  That  the  return  of  the  officer 
is  insumcient  to  give  jurisdiction :  Held,  that  the  motion  was  properly  denied ; 
that  defendant  could  not  thus  defeat  the  whole  case  in  limine  upon  the  insufficien- 
cies of  the  record,  though  the  action  might  be  thus  dismissed  if  the  facts  were 
shown  to  be  such  that  the  record  could  not  be  amended.  Hamilton  v.  McDonald, 
18  Cal.  128. 

§  592.  Judgment  for  plaintiff  by  default. 

When  the  defendant  fails  to  appear  and  answer,  judgment  shall 
be  ^ven  for  the  plaintiff,  as  follows: 
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1st.  When  a  copy  of  the  account,  note,  bill,  or  other  obligation 
upon  which  the  action  is  brought,  was  filed  with  the  Justice  at  the 
time  the  summons  was  issued,  judgment  shall  be  given  without  fur- 
ther evidence,  for  the  sum  specified  in  the  summons; 

2d.  In  other  cases,  the  Justice  shall  hear  the  evidence  of  the 
plaintiiT,  and  render  judgment  for  such  sum  only  as  shall  appear  bj 
the  evidence  to  be  just;  but  in  no  case  exceeding  the  amount  spec- 
ified in  the  summons. 

1.  A  judgment  by  default  rendered  in  a  Jnstice's  Court  cannot  be  attacked  col- 
laterally as  void  for  want  of  jurisdiction  of  the  person  of  the  defendant — ^who  was 
a  resident  of  the  county,  but  not  of  the  township  in  which  the  suit  was  instituted — 
when  there  appears  in  the  record  a  certificate,  indorsed  on  the  summons  by  the 
officer  serving  it,  and  filed  with  the  Justice  who  acted  on  it,  that  the  summons  was 
served  on  the  defendant  in  the  township  in  which  suit  was  commenced.    Id. 

2.  Such  certificate  is  sufficient,  prima  facie,  to  establish  the  jurisdiction  of  the 
Justice.  The  objection  to  the  jurisdiction,  that  defendant  did  not  reside  in  the 
township  where  suit  was  brought,  should  have  been  taken  at  the  trial ;  and  as 
defendant  failed  to  appear,  the  judgment  is  conclusive.  Fagg  v.  Clements,  16 
Cal.  389. 

3.  Where  a  summons  was  issued  and  served  in  the  morning,  by  which  the 
defendants  were  cited  to  appear  and  answer  the  complaint  in  the  Court  of  First 
Instance,  at  ten  o'clock,  and  judgment  was  rendered  against  them  at  nine  o'clock, 
in  the  morning  of  the  same  day :  HeMf  that  the  judgment  was  irregular,  and  should 
be  reversed ;  notwithstanding  the  Court  offered  them  permission  to  come  in  at  a 
subsequent  day  and  make  their  defense.    Parker  v.  Sheppard,  1  Cal.  131. 

4.  Where  a  Justice,  by  statements  which  are  untrue,  tnat  defendant  is  not  intend- 
ing to  appear,  is  induced  to  take  up  a  cause  at  an  unusual  time,  e.  g.,  while  engaged 
in  the  trial  of  another  cause,  a  judgment  rendered  by  him  in  fiivor  of  the  plaintiff 
will  be  reversed.    Beach  v.  McCann,  4  Abbott,  18. 

§  593.  Upon  issue  joined,  the  Justice  shall  try  the  cause  and 
render  judgment. 

Upon  issue  joined,  if  a  jury  trial  be  not  demanded,  the  Justice 
shall  hear  the  evidence,  and  decide  all  questions  of  fs^i  and  of  law, 
and  render  judgment  accordingly. 

§  594.  Entry  of  judgment,  time  and  manner  of. 

[1854.]  Upon  a  verdict,  the  Justice  shall  immediately  render 
judgment  accordingly.  When  the  trial  is  by  the  Justice,  judgment 
shall  be  entered  inunediately  after  the  close  of  the  trial ;  if  the 
defendant  has  been  arrested  and  is  still  in  custody;  in  other  cases, 
it  shall  be  entered  within  four  days  after  the  close  of  the  trial ;  if 
the  action  be  on  contract  against  two  or  more  defendants,  and  the 
summons  is  served  on  one  or  more,  but  not  on  all,  the  judgment 
shall  be  entered  up  only  against  those  who  were  served,  if  the  con- 
tract be  a  several  or  a  joint  and  several  contract;  but  if  the  con- 
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tract  be  a  joint  contract  only,  the  judgment  shall  be  entered  up 
against  all  the  defendants,  but  shall  only  be  enforced  against  the 
joint  property  of  all,  and  the  separate  property  of  the  defendants 
served. 

1.  Where  a  judgment  rendered  by  a  Justice  of  the  Peace  is  for  an  amount 
exceeding  his  jurisdiction^  the  County  Court,  on  appeal,  should  dismiss  the  whole 
case.    Ford  v.  Smithy  5  Cal.  331. 

2.  A  Justice,  after  having  entered  a  judgment  according  to  law,  has  no  right  to 
alter  it  without  notice  to  the  defendant.     Chester  v.  MiUery  13  Cal.  561. 

§  595.  If  the  sum  found  due  exceed  the  Jurisdiction  of  the  Jus- 
tice, the  excess  may  he  remitted. 

When  the  amount  found  due  to  either  party  exceeds  the  sum  for 
which  the  Justice  is  authorized  to  enter  judgment,  such  party  may 
remit  the  excess,  and  judgment  may  be  rendered  for  the  residue. 

§  596.   Offer  to  compromise  before  trial. 

If  the  defendant  at  any  time  before  the  trial,  o£fer  in  writing  to 
allow  judgment  to  be  taken,  against  him  for  a  specified  sum,  the 
plaintiff  may  immediately  have  judgment  therefor,  with  the  costs 
then  accrued ;  but  if  he  do  not  accept  such  offer  before  the  trial, 
and  fail  to  recover  in  the  action  a  sum  equal  to  the  offer,  he  shall 
not  recover  costs,  but  costs  shall  be  adjudged  against  him,  and  if  he 
recover,  deducted  fipom  his  recovery.  But  the  offer  and  failure  to 
accept  it  shall  not  be  given  in  evidence  to  affect  the  recovery  other- 
wise than  as  to  costs,  as  above  provided.' 

§  597.  Judgment  when  the  defendant  is  under  arrest. 

When  a  judgment  is  rendered  in  a  case  where  the  defendant  is 
subject  to  arrest  and  imprisonment  thereon,  it  shall  be  so  stated  in 
the  judgment  and  entered  in  the  docket. 

§  598.   Costs  shall  he  added  to  the  verdict. 

When  the  prevailing  party  is  entitled  to  costs  by  this  chapter, 
the  Justice  shall  add  their  amount  to  the  verdict;  or  in  case  of  a 
&ilure  of  the  plaintiff  to  recover,  or  in  case  of  a  dismissal  of  the 
action,  shall  enter  up  judgment  in  favor  of  the  defendant  for  the 
amount  of  such  costs. 
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§  599.  ExecvUon  i%sued  by  the  Justice^  except  when  U  i$  to 
judgment  lienSj  how  created. 

[1854.]  The  Justice,  on  demand  of  the  party  in  whose  favor 
judgment  is  rendered,  shall  ^ve  him  a  transcript  thereof,  which 
may  be  filed  and  docketed  in  the  office  of  the  Clerk  of  the  county 
where  the  judgment  was  rendered.  The  time  of  the  receipt  of  the 
transcript  by  the  County  Clerk  shall  be  noted  by  him  thereon,  and 
entered  in  the  docket ;  and  from  that  time  executions  may  be  issued 
by  the  County  Clerk  on  such  judgments  to  the  Sheriff  of  any  other 
county  of  the  State,  in  the  same  manner  a;9  upon  judgments  recov- 
ered in  the  higher  Courts.  All  process  upon  judgments  recovered 
in  Justices'  Courts,  to  be  executed  within  the  same  county,  shall  be 
issued  by  the  Justice  or  his  successors  in  office.  No  judgment 
rendered  by  a  Justice  of  the  Peace  shall  create  any  lien  upon  any 
lands  of  the  defendant,  unless  a  transcript  of  such  judgment,  certi- 
fied by  the  Justice,  be  filed  and  recorded  in  the  office  of  the  Re- 
corder. When  such  transcript  is  to  be  filed  in  any  other  county 
than  that  in  which  the  Justice  resides,  such  transcript  shall  be 
accompanied  with  the  certificate  of  the  County  Clerk  as  to  the  offi- 
cial character  of  the  Justice.  When  so  filed  and  recorded  in  the 
office  of  the  Recorder  for  any  county,  such  judgment  shaD  consti- 
tute a  hen  upon,  and  bind  the  lands  and  tenements  of  the  judgment 
debtor,  situated  in  the  county  where  such  transcript  may  be  filed 
and  recorded,  in  favor  of  such  judgment  creditor,  as  if  such  judg- 
ment had  been  rendered  in  the  District  Court  of  such  county. 

§  600.  Execution  may  issue  at  any  time  mthinfive  years. 

Execution  for  the  enforcement  of  a  judgment  in  a  Justice's  Court 
may  be  issued,  on  the  application  of  the  party  entitled  thereto,  at 
any  time  within  five  years  from  the  entry  of  judgment. 

1 .  The  loss  of  the  docket  of  the  Justice  will  not  prevent  the  statate  from  run- 
ning.    White  V.  Clark,  8  Cal.  512. 

2.  An  execution  can  only  be  issued  upon  a  judgment  obtained  before  a  Jostioe 
of  the  Peace,  within  five  years  after  the  entry  of  the  judgment.  In  contemplatioQ 
of  the  statute,  there  is  no  judgment  after  that  time.    Id. 

3.  An  action  will  lie  on  a  judgment  in  a  Justice's  Court  in  this  State,  even  when 
the  time  within  which  an  execution  could  be  issued  on  such  judgment  has  expiitd. 
Stuart  y.  Lander,  16  Cal.  372. 

4.  Unless  an  execution  issue  within  five  years,  the  judgment  is  void ;  nor  will 
the  loss  of  the  Justice's  docket  prevent  the  tmie  from  running.  White  v.  Clark,  8 
Cal.  512. 
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§  601.  Execution^  contents  of. 

The  execution,  when  issued  by  a  Justice,  shall  be  directed  to  the 
Sheriff  or  to  a  Constable  of  the  county,  and  subscribed  by  the  Jus- 
tice by  whom  the  judgment  was  rendered,  or  by  his  successor  in 
office,  and  shall  bear  date  the  day  of  its  delivery  to  the  officer  to  be 
executed.  It  shall  inteUi^bly  refer  to  the  judgment  by  stating  the 
names  of  the  parties,  and  the  name  of  the  Justice  before  whom, 
and  of  the  coimty,  and  the.  township  or  city  where,  and  the  time 
when  it  was  rendered ;  the  amount  of  judgment,  if  it  be  for  money ; 
and  if  less  than  the  whole  is  due,  the  true  amount  due  thereon.  It 
shall  contain,  in  like  cases,  similar  directions  to  the  Sheriff  or  Con- 
stable as  are  required  by  the  provisions  of  Title  VII,  of  this  Act,  in 
an  execution  to  the  Sheriff. 

1.  Under  sections  six  hundred  and  one  and  six  hundred  and  two  of  the  Practice 
Act,  a  Constable  may  serve  an  execution  out  of  his  township.  LafonLaine  v. 
Greene,  17  Cal.  294. 

§  602.  Duty  of  officer  receiving  execvJbion.  Supplemen;tary  pro- 
ceedings, 

[1854.]  The  Sheriff  or  Constable  to  whom  the  execution  is 
directed,  shall  proceed  to  execute  the  same  in  the  same  manner  as 
the  Sheriff  is  required  by  the  provisions  of  Title  VII,  of  this  Act, 
to  proceed  upon  executions  directed  to  him;  and  the  Constable, 
when  the  execution  is  directed  to  him,  shall  be  vested  for  that  pur- 
pose with  all  the  powers  of  the  Sheriff;  and  after  issuing  an  execu- 
tion, and  either  before  or  after  its  return,  (if  the  same  be  returned 
unsatisfied  either  in  whole  or  in  part)  the  judgment  creditor  shall 
be  entitled  to  an  order  from  the  Justice,  requiring  the  judgment 
debtor  to  attend  at  a  time  to  be  designated  in  the  order,  and  answer 
concerning  his  property  before  such  Justice,  and  the  attendance  of 
such  debtor  may  be  enforced  by  the  Justice.  On  his  attendance, 
such  debtor  may  be  examined  under  oath  concerning  his  property ; 
and  any  person  alleged  to  have  in  his  hands  property,  moneys, 
effects  or  credits  of  the  judgment  debtor,  may  also  be  required  to 
attend  and  be  examined,  and  the  Justice  may  order  any  property 
in  the  hands  of  the  judgment  debtor,  or  any  other  person,  not 
exempt  from  execution,  belonging  to  such  debtor,  to  be  appUed 
towards  the  satisfaction  of  the  judgment,  and  the  Justice  may 
enforce  such  order  by  imprisonment  untal  complied  with;  but  no 
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judgment  debtor  or  other  person  shall  be  required  to  attend  before 
the  Justice  out  of  the  county  in  which  he  resides. 


Chapter  V. — General  provisions. 

Sec.  608.  The  provisions  of  this  Act  referred  to  in  this  tide  (ndy 

shall  apply  to  Justices^  Courts. 

604.  Justices  docket^  contents  of, 

605.  Entries  therein  shall  he  under  the  title  of  the  action. 

The  docket  shall  he  primary  evidence  of  the  fads 
it  contains. 

606.  An  index  to  the  docket  shall  he  kept, 

607.  Dockets  shall  he  delivered  hy  the  Justice  to  his  sue- 

cessor,  or  to  the  County  Clerk. 

608.  A  Justice  may  issue  execution^  or  other  process^  upon 

the  docket  of  his  predecessor. 

609.  Successor  of  a  Justice,  who  shall  he  deemed. 

610.  ^  two  Justices  might  he  deemed  successor j  the  Count]/ 

Judge  shall  designate  one. 

611.  Blanks  shall  he  filled  in  aU  papers  issued  hy  a  Jus- 

tice, except  subpoenas. 

612.  In  case  of  disability  of  a  Justice,  another  Justice  majf 

attend  on  his  behalf 
618.  The  Justice  may  depute  a  person  to  serve  a  sumnum 
or  execution;  Justice  liable  for  acts  of  such  d^m^- 

614.  Authority  and  obligations  of  deputy. 

615.  A  Constable,  after  the  expiration  of  his  term,  fMjf 

execute  final  process  previously  commenced. 

616.  Contempts,  a  Justice  may  furnish  for. 

617.  Proceedings  and  punishment  for  contempts. 

618.  TJie  conviction  shall  he  entered  in  the  docket. 

619.  Justices  may  issue  subpoenas  and  final  process  to  tfxy 

part  of  the  county. 

620.  Provisions  of  Title  XI  applicable  to  Justices^  Courti. 

621.  Mining  claims,  actions  concerning,  shall  be  governed 

by  the  usages  of  the  bar  or  diggings. 

622.  A  new  trial  may  he  granted  in  certain  cases. 
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623.  Application  for  new  trial. 

624.  Appeals  from  a  judgment  of  a  Justice  may  he  taken 

to  a  County  Court. 

625.  Party  appealing  on  questions  of  law  alone  shall  pre- 

pare a  statement.     Setttement  of  statement. 

626.  If  the  appeal  be  on  questions  of  fact^  or  law  andfact^ 

rw  statement  need  be  made. 

627.  Upon  the  appeal^  the  Justice  shall  transmit  the  case  to 

the  County  Court. 

628.  Undertaking  on  appeal.     Justification  of  sureties. 

629.  On  filing  undertaking^  execution  shall  be  stayed. 

630.  Repealed. 

631.  Costs  allowed  to  prevailing  party. 

632.  Repealed. 

633.  Money  collected  by  Constable  or  Sheriff  shall  be  paid 

over  to  the  Justice. 

634.  Justice  may  require  security  for  costs. 

635.  Preceding  sections  applicable  to  Ju4stices^  Courts. 

§  603.  The  provisions  of  this  Act  referred  to  in  this  title  ordy 
shall  be  applicable  to  Justices^  Courts. 

[1853, 1864.]  Those  provisions  of  this  act  which  are  referred 
to  in  this  title,  and  no  other,  shall  in  addition  to  the  provisions 
embraced  in  this  title,  be  applicable  to  Justices'  Courts  and  proceed- 
ings therem. 

§  604.  Justice^s  docket,  contents  of. 

[1855.]  Every  Justice  shall  keep  a  book  denominated  a 
*'  docket,"  in  which  he  shall  enter : 

1st.  The  title  of  every  action  or  proceeding ; 

2d.  The  object  of  the  action  or  proceeding,  and  if  a  sum  of 
money  be  claimed,  the  amount  of  the  demand ; 

3d.  The  date  of  the  summons,  and  the  time  of  its  return ;  and 
if  an  order  to  arrest  the  defendant  be  made,  or  a  writ  of  attachment 
be  issued,  a  statement  of  these  facts ; 

4th.  The  time  when  the  parties  or  either  of  them  appear,  or  their 
nonappearance,  if  default  be  made ;  a  minute  of  the  pleadings  and 
motions;  if  in  writing,  referring  to  them ;  if  not  in  writing,  a  con- 
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cise  statement  of  the  material  parts  of  the  pleadings,  and  of  all 
motions  made  during  the  trial  by  either  party,  and  his  decisions 
thereon; 

6th.  Every  adjournment,  stating  on  whose  application,  whether 
on  oath,  evidence,  or  consent,  and  to  what  time ; 

6th.  The  demand  for  a  trial  by  jury,  when  the  same  is  made,  and 
by  whom  made ;  the  order  for  the  jury,  and  the  time  appointed  for 
the  trial  and  return  of  the  jury ; 

7th.  The  names  of  the  jury  who  appear  and  are  sworn;  the 
names  of  aQ  witnesses  sworn,  and  at  whose  request ; 

8th.  The  verdict  of  the  jury,  and  when  received ;  if  the  jury 
disagree  and  are  discharged,  the  fact  of  such  disagreement  and  dis- 
charge ; 

9th.  The  judgment  of  the  Court,  specifying  the  costs  included 
and  the  time  when  rendered; 

10th.  The  issuing  of  the  execution,  when  issued  and  to  whom; 
the  renewals  thereof,  if  any,  and  when  made ;  and  a  statement  of 
any  money  paid  to  the  Justice,  and  when  and  by  whom ; 

11th.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and  of 
the  appeal  bond,  if  any  be  filed. 

1 .  The  failure  of  a  Justice  of  the  Peace  to  state  in  his  docket  that  the  snmmooi 
was  returned  "  served/'  will  not  vitiate  the  judgment  on  appeal.  The  &ct  of 
service  may  be  shown  by  the  return  of  the  officer  on  the  summons.  Denmaxk  r. 
Lienina,  10  Cal.  93. 

2.  The  record  of  the  proceedings  in  a  Justice's  Court,  in  which  judgment  was 
rendered,  must  affirmatively  show  that  the  suit  was  brought  in  the  proper  town- 
ship, or  the  proceedings  are  coram  non  judice  and  void ;  and  the  failure  of  defend- 
ant, after  summons  served,  to  appear  and  object  that  suit  was  brought  in  the  wrong 
township,  is  no  waiver  of  the  objection.    Ijowe  v.  Alexander ^  15  Cal.  296. 

3.  The  recital  in  the  docket  of  a  Justice,  who  had  rendered  judgment,  that  the 
summons  was  "  returned  duly  served,"  is  of  no  weight  to  prove  proper  service  of 
the  summons.  The  return  of  the  officer  is  as  much  a  part  of  tne  record  as  the 
docket  itself;  and  if  the  return  fail  to  show  sufficient  service,  the  recital  being 
based  on  the  return  alone,  amounts  to  nothing  more  than  the  opinion  of  the  Jus- 
tice, and  cannot  be  relied  on  to  give  validity  to  the  judgment,    id. 

§  605.  Entries  therein  shall  be  under  the  title  of  the  action. 
The  docket  shall  be  primary  evidence  of  the  facts  it  contains. 

The  several  particulars  of  the  last  section  specified  shall  be 
entered  under  the  title  of  the  action  to  which  they  relate,  and  at 
the  time  when  they  occur.  Such  entries  in  a  Justice's  docket,  or 
a  transcript  thereof,  certified  by  the  Justice  or  his  successor  m 
office,  shall  be  primary  evidence  to  prove  the  facts  so  stated 
therein. 
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§  606.  An  index  to  the  docket  shall  be  kept. 

A  Justice  shall  keep  an  alphabetical  index  to  his  docket,  in  which 
shall  be  entered  the  names  of  the  parties  to  each  judgment,  with  a 
reference  to  the  page  of  entry.  The  names  of  the  plaintiffs  shaJl 
be  entered  in  the  index,  in  the  alphabetical  order  of  the  first  letter 
of  the  family  name. 

§  607.  Dockets  shall  he  delivered  by  the  Justice  to  his  successor ^ 
or  to  the  County  Clerk. 

It  shall  be  the  duiy  of  every  Justice,  upon  the  expiration  of  his 
term  of  oflSce,  to  deposit  with  his  successor  his  oflScial  dockets,  as 
well  his  own  as  those  of  his  predecessors,  which  may  be  in  his  cus- 
tody, to  be  kept  a^  public  records.  K  the  oflBce  of  a  Justice  become 
vacant  by  his  death,  or  removal  from  the  township  or  city,  or  other- 
wise, before  his  successor  is  elected  and  qualified,  the  dockets  in 
possession  of  such  Justice  shall  be  deposited  with  the  County  Clerk 
of  the  county,  to  be  by  him  deUvered  to  the  successor  in  office  of 
tiie  Justice. 

§  608.  A  Justice  may  issue  execution^  or  other  process,  upon 
the  docket  of  his  predecessor. 

[1855.]  Any  Justice  with  whom  the  docket  of  his  predecessor  is 
deposited,  may  issue  execution  or  other  process  upon  a  judgment 
there  entered  and  unsatisfied,  in  the  same  manner  and  with  the 
same  effect  as  the  Justice  by  whom  the  judgment  was  entered  might 
have  done.  In  case  of  the  creation  of  a  new  couniy,  or  the  change 
of  the  boundary  between  two  counties,  any  Justice  into  whose  hands 
tiie  docket  of  a  Justice  formerly  acting  as  such  within  the  same  ter- 
ritory may  come,  shall,  for  the  purposes  of  this  section,  be  consid- 
ered the  successor  of  said  former  Justice. 

§  609.  Successor  of  a  Justice,  who  shall  be  deemed. 

The  Justice  elected  to  fill  a  vacancy  shall  be  deemed  the  successor 
of  the  Justice  whose  office  became  vacant  before  the  expiration  of 
a  full  term.  When  a  full  term  expires,  the  same  or  another  per- 
son elected  to  take  office  in  the  same  township  or  city,  fix)m  that 
time  shall  be  deemed  the  successor. 
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§  610.  If  two  Justices  might  be  deemed  successors ^  the  Coufdy 
Judge  shall  designate  one. 

When  two  or  more  Justices  are  equally  entitled  under  the  last  see-  * 
tion  to  be  deemed  the  successors  in  oflBce  of  the  Justice,  the  County 
Judge  shall,  by  a  certificate  subscribed  bj  him  and  filed  in  the 
office  of  the  County  Clerk,  designate  which  Justice  shall  be  the 
successor  of  a  Justice  going  out  of  office,  or  whose  office  has 
become  vacant. 

§  611.  Blanks  shall  be  filled  in  all  papers  issued  by  a  Jtistice, 
except  subpoenas. 

The  summons,  execution,  and  every  other  paper  made  or  issued 
by  a  Justice,  except  a  subpoena,  shall  be  filed  without  a  blank  left 
to  be  filled  by  another,  otherwise  it  shall  be  void. 

§  612.  In  case  of  disability  of  a  Justice^  another  Justice  ma§ 
attend  on  his  behalf^. 

In  case  of  the  sickness,  or  other  disability,  or  necessary  absence 
of  a  Justice  on  a  return  of  a  summons,  or  at  the  time  appomted  for 
a  trial,  another  Justice  of  the  same  township  or  city  may,  at  his 
request,  attend  in  his  behalf,  and  shall  thereupon  become  vested  widi 
the  power,  for  the  time  being,  of  the  Justice  before  whom  the  sum- 
mons was  returnable.  In  that  case,  the  proper  entry  of  the  path 
ceedings  before  the  attending  Justice,  subscribed  by  him,  shall  be 
made  in  the  docket  of  the  Justice  before  whom  the  sununons  was 
returnable.  If  the  case  be  adjourned,  the  Justice  before  whom  the 
sunmions  was  returnable  may  resume  jurisdiction. 

§  613.  The  Justice  may  depute  a  person  to  serve  a  summons  or 
subpoena.     Justice  liable  for  acts  of  such  deputy, 

[I860.]  The  Justice  may,  at  the  request  of  a  party,  and  on 
being  satisfied  that  it  is  expedient,  specially  depute  any  discreet 
person  of  suitable  age,  and  not  interested  in  the  action,  to  serve  a 
summons  or  execution,  with  or  without  an  order  to  arrest  the  defend- 
ant, or  with  or  without  a  writ  of  attachment.  The  said  Justice 
shall  be  liable  on  his  official  bond  for  all  official  acts  of  the  perscffl 
so  deputed.     Such  deputation  shall  be  in  writing  on  the  process. 
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§  614.  Authority  and  obligations  of  a  deputy. 

The  person  so  deputed  shall  have  the  authority  of  a  Constable  m 
relation  to  the  service,  execution  and  return  of  such  process,  and 
shall  be  subject  to  the  same  obligations. 

§  615.  A  Constable,  after  the  expiration  of  his  term,  may  exe- 
cute papers  previously  commenced. 

A  Constable,  notwithstanding  the  expiration  of  his  term  of  office, 
may  proceed  and  complete  the  execution  of  all  final  process  which 
he  has  begun  to  execute,  in  the  same  manner  as  if  he  still  continued 
in  office,  and  his  sureties  shall  be  liable  to  the  same  extent. 

§  616.   Contempts,  a  Justice  may  punish  for. 

A  Justice  may  punish  as  for  contempt,  persons  guilty  of  the  fol- 
lowing acts,  and  no  other : 

Ist.  Disorderly,  contemptuous,  or  insolent  behavior  towards  the 
Justice  while  holding  the  Court,  tending  to  intejTupt  the  due  course 
of  a  trial  or  other  judicial  proceeding ; 

2d.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  dis- 
turbance in  the  presence  of  the  Justice,  or  in  the  immediate  vicinity 
of  the  Court  held  by  him,  tending  to  interrupt  the  due  course  of 
trial  or  other  judicial  proceeding ; 

3d.  Disobedience  or  resistance  to  the  execution  of  a  lawful  order 
or  process  made  or  issued  by  him ; 

4th.  Disobedience  to  a  subpoena  duly  served,  or  refusing  to  be 
sworn,  or  answer  as  a  witness ; 

6th.  Rescuing  any  person  or  property  in  the  custody  of  any 
officer,  by  virtue  of  an  order  or  process  of  the  Court  held  by  him. 

§  617.  Proceedings  and  punishments  for  contempts. 

When  a  contempt  is  committed  in  the  immediate  view  and  pres- 
ence of  the  Justice,  it  may  be  punished  summarily,  for  which  an 
order  shall  be  made  reciting  the  facts  as  occurring  in  such  imme- 
diate view  and  presence,  adjudging  that  the  person  proceeded 
against  is  thereby  guilty  of  a  contempt,  and  that  he  be  punished  as 
therein  prescribed.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  Justice,  a  warrant  of  arrest 
may  be  issued  by  such  Justice,  on  which  the  person  so  guilty  may 
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be  arrested  and  brought  before  the  Justice  immediately,  when  an 
opportunity  to  be  heard  in  his  defense  or  excuse  shall  be  pven. 
The  Justice  may  thereupon  discharge  him,  or  may  convict  him  of 
the  offense.  A  Justice  may  punish  for  contempts  by  fine,  or  impris- 
onment, or  both ;  such  fine  not  to  exceed  in  any  case  one  hundred 
dollars,  and  such  imprisonment  one  day. 

§  618.  The  conviction  shall  be  entered  in  the  docket. 

The  conviction,  specifying  particularly  the  ofiense  and  the  judg- 
ment thereon,  shall  be  entered  by  the  Justice  in  his  docket. 

§  619.  Justices  may  issue  subposnas  and  final  process  to  any 
part  of  the  county. 

Justices  of  the  Peace  may  issue  subpoenas  in  any  action  or  prtv- 
ceeding  in  the  Courts  held  by  them,  and  final  process  on  any  judg- 
ment recovered  therein  to  any  part  of  the  county. 

§  620.  Provisions  of  TiUe  XI  applicable  to  Justices*  Courts. 

Justices  of  the  Peace  may  issue  commissions  to  take  the  depoo- 
tions  of  witnesses  out  of  this  State,  and  settle  interrogatories  to  be 
annexed  thereto,  and  direct  the  manner  in  which  the  commissions 
shall  be  returned.  The  provisions  of  Title  XI  of  this  Act,  so  far 
as  the  same  are  consistent  with  the  jurisdiction  and  powers  of  Jus- 
tices' Courts,  shall  be  apphcable  to  Justices'  Courts,  and  to  actions 
and  proceedmgs  therein. 

§  621.  Mining  claims^  actions  concerning^  shall  he  governed  by 
the  usages  of  the  bar  or  diggings. 

In  actions  respecting  ''  mining  claims,"  proof  shaU  be  admitted 
of  the  customs,  usages,  or  regulations  established  and  in  force  at 
the  bar  or  diggings  embracing  such  claim ;  and  such  customs, 
usages  or  regulations,  when  not  in  conflict  with  the  constitution  and 
laws  of  this  State,  shall  govern  the  decision  of  the  action. 

1.  Jurisdiction  of  Justice's  Court.— Where  the  value  of  a  mining 
claim  exceeds  two  hundred  dollars,  Justices  of  the  Peace  have  no  jurisdiction- 
Small  V.  Gwinn,  6  Cal.  447. 

2.  The  objection  to  the  jurisdiction,  on  the  ground  of  excess  of  value  of  the 
subject  of  controversy,  is  propcrlv  taken  by  answer ;  and  when  not  taken,  shooM 
be  first  determined  before  proceeding  to  hear  the  merits  of  the  case.    Id, 
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3.  Evidence,  witnesses,  customs,  usages,  regulations,  etc.^ 

Mining  laws  when  introduced  in  evidence,  arc  to  be  construed  by  the  Court,  and 
the  question,  whether  by  such  laws  a  forfeiture  had  accrued,  is  a  question  of  law, 
and  cannot,  therefore,  be  properly  submitted  to  a  jury.  Fairbank  v.  Woodhousej  6 
Cal.  433. 

4.  A  witness  in  an  action  for  a  disputed  mining  claim,  who  was  in  the  employ 
of  the  party  in  possession,  at  fixed  wages,  to  be  paid,  however,  from  the  proceeds 
of  the  claim,  is  not  incompetent,  when  his  wages  are  not  dependent  upon  the  suf- 
ficiency of  such  proceeds.     Yankee  Co.  v.  Oregon  Co.,  7  Cal.  40. 

5.  Miners  have  the  power  to  prescribe  the  rules  governing  the  acquisition  and 
divesture  of  the  titles  to  this  class  of  claims,  and  their  extent,  subject  only  to  the 

general  laws  of  the  State.    English  v.  Johnson,  17  Cal.  107. 

6.  Where  a  party's  rights  to  a  mining  claim  are  fixed  by  the  rules  of  property, 
which  are  a  part  of  the  general  law  of  the  lana,  they  cannot  be  divested  by  any 

mere  neighborhood  custom  or  regulation.     Waring  v.  Crow,»l\  Cal.  36&. 

7.  It  is  a  very  convenient  rule  in  determining  controversies  between  parties  on 
the  public  lands,  where  neither  can  have  absolute  rights,  to  presume  a  grant  from 
the  Government,  of  mines,  water  privileges,  and  the  like,  to  the  first  appropriator ; 
but  such  a  presumption  can  have  no  place  for  consideration  against  the  superior 

proprietor.     Biddle  Boggs  v.  Merced  Mining  Co.,  14  Cal.  279. 

8.  Where  a  mining  company  sues  for  damages  for  trespasses  committed  on  their 

claims  during  March,  April  and  May,  a  person  who  owned  an  interest  in  the 
claim  during  January,  February  and  March,  but  had  sold  out  to  the  company  on 
the  first  of  April,  is  not  a  competent  witness  for  the  plaintifi[>i,  even  though  when 
offered,  the  witness  executes  an  assignment  to  plaintins  of  his  interest  in  the  dam- 
ages.    Cdumhus  Co.  v.  Dayton  Co.,  18  Cal.  615. 

9.  English  V.  Johnson,  (17  Cal.)  that  the  quantity  of  ground  a  miner  can  claim 
by  location,  or  prior  appropriation  for  mining  purposes,  may  be  limited  by  the 

mining  rules  of  the  district,  affirmed.    Prosser  v.  Parks,  18  Cal.  47. 

10.  The  fact  that  mining  laws  and  regulations  were  passed  on  a  dificrent  day 

from  that  advertised  for  a  meeting  of  miners,  does  not  invalidate  them.  Courts 
will  not  inquire  into  the  regularity  of  the  modes  in  which  these  local  Legislatures, 
or  primary  assemblages  act.  They  must  l)e  the  judges  of  their  own  proceedings. 
It  is  sufficient  that  the  miners  agree — whether  in  public  meeting  or  after  due  notice 
— upon  their  local  laws,  and  that  these  are  recognized  as  the  rules  of  the  vicinage, 
unless  fraud  be  shown,  or  other  like  cause  for  rejecting  the  laws.  Gove  v.  McBra- 
ger,  18  Cal.  582. 

11.  The  mining  rules  of  the  District  cannot  limit  the  quantity  of  ground  or  the 

number  of  claims  a  party  may  acquire  by  purchase.    Prosser  v.' Parks,  18  Cal.  47. 

12.  The  Act  of  1859,  (chap.  97)  respecting  the  mines;  the  Practice  Act  of 

1851,  (sec.  621)  relative  to  proof  in  actions  respecting  mining  claims;  the  Act  of 

1852,  relative  to  possessory  actions,  commented  on,  and  the  conclusion  reached 
that,  80  far  as  they  touched  the  question  of  a  license  from  the  State  to  mine,  they 
refer  to  public  lands  alone.    Biadle  Boggs  v.  Merced  Mining  Co.,  14  Cal.  279. 

13.  Where  parol  evidence  is  given  of  certain  regulations  of  miners,  and  it  does 
not  appear,  until  the  cross-examination  of  the  witness,  that  the  regulations  were  in 
writing,  the  proper  course  to  pursue,  if  any  objection  is  taken  to  the  evidence,  is 

by  motion  to  strike  it  out.    Kiler  et  a/s.  v.  Kimlioll,  10  Cal.  267. 

14.  Where  the  original  records  of  mining  claims  of  a  certain  district  have  been 

destroyed  by  fire,'aiid  the  miners,  by  a  resolution  subsequently  passed,  reijuired 
the  claims  to  be  rerecorded  in  a  new  book,  such  book  may  \ye  admitted  in  evidence 
in  the  trial  of  an  ejectment  case  for  a  mining  claim,  to  show  that  the  rules  of  the 
Ticinage  had  been  complied  with.    McGarrity  v.  Buington  et  at.,  12  Cal.  426. 

15.  Plaintiffs  having  offijred  in  evidence  the  book  where  mining  claims  are 
recorded  according  to  mining  rules,  to  show  title  in  the  original  locators,  then 

offered  the  entry  in  that  book  of  the  transfer  of  said  claims,  fVora  such  locators  to 
the  lessors  of  plaintiffit  as  proof  of  the  fact  of  transfer.  The  Court  excluded  this 
entry  until  proof  aliunde  of  the  transfer :  Held,  that  this  entry  was  inadmissible 
as  proof  of  such  transfer — there  appearing  no  mining  regulation  which  makes  the 
entry  of  the  Recorder  primary  evidence  of  the  fact  of  transfer.  Atwood  ^'.  Walker 
y.  Fricot,  17  Cal.  37.  '  .  , 

16.  Such  book  was  admissible  to  show  compliance  witli  the  rules  of  tlm  mining' 
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district,  and  this  particalar  entry  admissible  to  show  compliance  with  the  miDers' 
rule  requiring  transfers  to  be  recorded.    Id. 

17.  A  bill  of  sale  of  a  mining  claim  is  sufficiently  proved  when  the  handwritiDg 
of  the  subscribing  witness,  who  is  absent  from  the  State,  and  the  execution  by  the 
vendor  is  proven.  And  this,  though  the  subscribing  witness  was  in  the  State  after 
suit  was  instituted,  and  near  the  time  of  trial,  and  plaintiff  used  no  efforts  to  get 
the  testimony  of  the  witness  before  he  left  the  State.  Jackson  t.  Feather  River 
Water  Co.,  14  Cal.  18. 

18.  Mode  of  acquiring  mining  claims.— A  misdescription  in  the 

notice  of  tlie  claimant  to  a  quartz  lead,  posted  up  near  the  premises,  in  pursoance 
of  the  requirements  of  the  mining  laws  of  the  district  in  which  the  lead  is  situated, 
and  where  the  lead  is  under  ground  and  undeveloped,  will  not  vitiate  the  claim. 
Johnson  v.  Parks,  10  Cal.  446. 

19.  The  mode  of  acquiring  and  the  extent  of  a  mining  claim,  must  be  in  con- 
formity with  the  local  rules  of  miners ;  but,  query,  can  the  local  regulations  alter 
the  general  rules  of  the  right  of  holding  property  by  creating  a  new  and  arbitrary 
rule,  or  by  abrogating  the  old  rules  ?  Dutch  hlat  Water  Co.  v.  Mooney,  12  Cal.  534. 

20.  The  usual  mode  of  taking  up  mining  claims,  is  to  put  upon  the  claim  a  writ- 
ten notice  that  the  party  has  located  it ;  and  this  taking  up  and  giving  notice  may 
be  done  by  a  party  personally,  or  by  any  one  for  him,  or  with  his  assent  or 
approval ;  and  whenever  the  appropriation  is  made  by  an  agent  having  authority 
from  a  principal  to  make  it,  the  act  is  complete  and  the  title  vests  in  the  principal, 
and  the  agent  by  his  mere  act  cannot  subsequently  divest  it.  Gore  v.  ilcBrager, 
18  Cal.  582. 

21.  Recording  mining  claims. — The  question  as  to  the  necessity  of 
recording  mining  claims  reserved.    Partridge  v.  McKinney,   13  Cal.  1&8. 

22.  Two  locations  for  different  purposes  may  be  made  of  the 

same  ground.  —  One  party  may  locate  ground  in  the  mineral  districts  fcH: 
fluming  purposes,  and  another  party,  at  the  same  or  a  different  time,  may  locate 
the  same  ground  for  mining  purposes ;  the  two  locations  being  for  different  pur- 
poses will  not  conflict.     O^Kieffe  v.  Cunningham,  9  Cal.  589. 

23.  A  party  may  take  up  a  claim  for  mimng  purposes  that  has  been  and  still  is 
used  as  a  place  of  deposit  for  tailings  by  another,  but  in  that  case  his  mining  rigbt 
will  be  subject  to  the  prior  right  of  deposit.    Id, 

24.  Priority  of  location,  right  of  parties.— The  policy  of  this  State 

as  indicated  by  her  legislation  in  conferring  the  privilege  to  work  the  mines,  equally 
confers  the  right  to  divert  the  streams  from  their  natural  channels.  Irwin  t. 
Phillips  et  al.,  5  Cal.  140. 

25.  These  two  rights  stand  upon  an  equal  footing,  and  when  they  conflict  tbej 
must  be  decided  by  the  fact  of  priority.    Id. 

26.  The  miner  who  selects  a  piece  of  ground  to  work  must  take  it  as  he  finds  it, 
subject  to  prior  rights,  which  have  an  equal  equity  on  account  of  an  equal  itxog- 
nition  from  the  sovereign  power.    Id. 

27.  The  wants  of  mining  communities  demand  some  facilities  for  the  bnsizKSS 
of  mining,  and  persons  settled  in  good  faith  upon  lots  in  the  mining  towns  and 
carr^'ing  on  business  should  be  reasonably  protected.  Fitzgeraid  v.  Lrfon,  5  Cal. 
308. 

28.  A  prior  appropriation  of  the  public  domain  establishes  a  quasi  private  pro- 
prietorship, which  entitles  the  owner  to  be  protected  in  its  quiet  enjoyment  against 
all  the  world  but  the  true  owner,  except  in  the  erase  of  agricultural  and  grazing 
lands,  as  against  the  privileges  granted  to  miners.  Tartar  v.  Spring  Creek  Co.,  5 
Cal.  395. 

29.  A  prior  locator  of  a  mining  claim  on  the  bank  of  a  stream  had  the  right  to 
the  use  of  the  bed  of  the  stream  for  the  purpose  of  fluming  or  working  his  daim, 
and  any  subsequent  erection,  dam  or  embankment  which  will  turn  the  water  back 
upon  such  claim,  or  hinder  it  from  being  worked  with  flumes  or  other  necessary 
means  or  appliances,  is  an  encroachment  upon  the  rights  of  said  party,  and  be  is 
entitled  to  recover  the  damages  consequent  on  such  obstructions.  Sims  ▼.  Smtitik, 
7  Cal.  148. 

30.  Plaintiff  are  owners  of  mining  claims  located  in  the  l)ed  of  a  creek. 
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defendants  own  claims  sitnated  on  a  hill  in  the  vicinity ;  the  refasc  matter  washed 
fh>m  defendants'  claims  is  deposited  on  plaintiffs'  claims  to  such  an  extent  as  to 
render  the  workini?  of  them  impracticahle.  Plaintiffs'  claims  were  first  located, 
and  are  valuable  only  for  the  gold  they  contain :  Hddj  that  plaintiffs  arc  entitled 
to  damajrcs  for  the  injuries  done  their  claims  by  such  deposit,  and  to  an  injunction 
against  the  same  in  future ;  that  the  enjoyment  of  their  claims  lies  in  the  use  nee* 
essary  to  obtain  the  gold,  and  that  to  interrupt  this  use  is  to  take  away  the  oppor- 
tunity  to  enjoy,  and  defeat  the  object  for  which  they  were  located  and  taken  pos- 
session of.     Logan  v.  Driscoll,  19  Cal.  623. 

31.  The  rule,  qui  prior  est  in  tempore  potior  injure,  applies  in  such  cases.    Id. 

32.  The  position,  that  so  long  as  the  use  made  bv  defendants  of  their  claims  is 
not  in  itself  unlawful,  plaintifis  cannot  complain  of  its  effect  upon  them,  is  untena- 
ble, because  no  use  is  lawful  which  precludes  plaintiflfs  from  the  enjoyment  of 
their  rights.    Id. 

33.  Possession  without  reference  to  mining  riiles.-~In  the  absence 

of  any  mining  rule  declaring  that  a  failure  to  record  a  claim  avoids  the  entry  or 
claim,  a  party  may  take  actual  possession  of  mineral  land,  though  in  taking  pos- 
session he  does  not  observe  the  reauirements  as  to  registry  and  the  like  acts  pre- 
scribed by  the  local  laws.  But  if  ne  take  more  land  than  these  rules  allow,  this 
would  not  give  him  title  to  the  excess  aeainst  any  one  subsequently  entering,  who 
complies  with  the  laws  and  takes  up  such  excess  in  accordance  with  them.  Eng- 
lishT.  Johnson^  17  Cal.  107. 

34.  In  suit  for  mining  claims,  the  Court  charged  the  jury  in  effect,  that  posses- 
sion taken  of  a  mining  claim  without  reference  to  mining' rules,  was  sufficient  as 
against  one  entering  by  no  better  title,  to  maintain  the  action ;  and  further,  that 
the  possession  need  not  be  evidenced  by  actual  inclosure,  but  **  if  the  ground  was 

included  within  distinct,  visible,  and  notorious  boundaries,  and  if  plaintiffs  were 
working  a  portion  of  the  ground  within  those  boundaries,"  this  was  enough  against 
one  entering  without  title :  Held,  that  the  instruction  was  right ;  that  though  the 
regular  and  usual  way  of  obtaining  possession  of  mining  claims  be  accordmg  to 
the  mining  regulations  of  the  vicinage,  still  a  possession  not  so  taken  is  good 
against  one  taking  possession  in  the  same  way,  and  that  the  actual  prior  possession 
of  the  first  occupant  would  be  better  than  the  subsequent  possession  of  the  last.  Id. 

35.  Possession,  what  constitutes^  its  extent,  how  far  protected. 

— ^Actual  possession  of  a  portion  of  a  mimng  claim,  according  to  the  custom  of 
mines,  in  a  given  locality  on  the  Yuba  river,  extends  by  construction  to  the  limits 
of  the  claim  held  in  accordance  with  such  customs.    Iiicks  v.  Bell,  3  Cal.  219.  ■ 

36.  In  permitting  persons  to  go  upon  public  lands  occupied  by  others  for  the 

purpose  of  mining,  the  Legislature  has  legalized  what  would  otherwise  have  been 
a  trespass,  and  the  act  cannot  be  extended  by  implication  to  a  class  of  cases  not 
specially  provided  for.  Fitzgerald  v.  Urton,  5  Cal.  308 ;  Burge  v.  Underwood,  6 
CaL  45. 

37.  The  occupant  of  mineral  land  nuiy  rely  upon  his  possession  against  a  mere 
trespasser,  unless  he  uses  the  land  for  grazing  or  agricultural  purposes.    Id. 

38.  The  fact  that  the  parties  who  are  in  possession  of  a  gold  mine  are  foreigners, 
and  have  obtained  no  license,  affords  no  apology  for  trespassers ;  the  State  alone 
can  enforce  the  law  prohibiting  foreigners  from  working  in  the  mines  without  a 
license.    Mitchell  v.  Hagood,  6  Cal.  148. 

39.  In  an  action  of  ejectment  against  a  company  and  one  L.,  where  the  Conrt 
found  that  the  company  was  in  possession  and  that  L.  was  not,  and  gave  judgment 
against  the  company  only,  L.  is  not  precluded  from  showing  his  possession  in  any 
future  proceedings ;  his  right  to  the  possession,  if  he  has  any,  is  not  concluded  by 
the  judsment  and  finding.    Such  judgment  determines  only  the  fiict  that  L.  was 

not  in  the  actual  possession.    KimbaUY.  Gearhart,  12  Cal.  27. 

40.  Mere  entry  and  possession  give  no  right  to  the  exclusive  enjoyment  of  any 

given  quantity  of  the  public  minend  lands  of  the  State.  Smith  v.  Doe,  15  Cal.  100. 

41.  No  acts  are  required  as  evidence  of  the  possession  of  a  mining  claim  other 
than  those  usuallv  exercised  by  the  owners  of  such  claims.  A  miner  is  not  expected 
to  reside  on  his  claim,  nor  build  on  it,  nor  cultivate  it,  nor  inclose  it.    He  may  be 
in  possession  by  himself,  or  by  his  agents  or  servants.    English  y.  Johnson,  17  Cal.. 
107. 
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42.  As  to  the  extent  of  a  miner's  possession,  where  he  enters  nnder  a  written 
claim  or  color  of  title,  his  possession,  except  as  against  the  true  owner  or  prior 
occupant,  is  good  to  the  extent  of  the  whole  limits  described  in  the  paper,  thoagh 
the  possession  be  only  of  a  part  of  the  claim.    Id, 

43.  Fences  arc  not  requisite  around  mining  clainos.  The  physical  marks  npon 
and  around  the  claim  are  sufficient  to  notify  every  one  of  the  possession  and  cl&im 
of  the  possessor ;  and  by  common  understanding,  the  going  upon  a  claim  to  woik 
it  is  an  appropriation  or  the  entire  claim.  Especially  if  that  claim  can  be  appro- 
priated to  that  extent  by  location  by  one  man.    Id, 

44.  Where  plaintiff  claims,  under  purchase  and  location,  a  small  tract  of  mio- 
eral  land,  with  demarked  limits,  of  wliich  he  is  in  possession,  and  there  is  no  proof 
on  the  trial  that  the  extent  of  his  claim  is  opposed  to  the  local  rules,  the  presump- 
tion is  that  his  possession  is  rightful  and  not  wrongful.    Id. 

45.  In  such  case,  the  plaintiff  need  not  show  in  the  first  instance  that  he  iras  in 
possession  in  accordance  with  the  local  laws ;  but  may  (as  a  rendee  under  a  deed 
may  as  to  other  land)  make  a  prima  facie  case  upon  possession,  and  this  is  enough 
until  the  defendant  shows  that  the  possession  is  wrongful,  because  in  violation  of 
rules  which  justify  him  in  going  upon  the  premises  and  working  them.    Id, 

46.  So  if  a  party  enters  upon  a  mining  claim  bona  fide^  under  color  of  title,  as 
under  a  deed  or  lease,  the  possession  of  part,  as  against  any  one  but  the  true  o^ner 
or  prior  occupant,  is  the  possession  of  the  entire  claim  described  by -the  paper; 
and  this,  thoagh  the  paper  did  not  convey  the  title.  A  third  person  could  not 
invade  the  possession  of  the  party  taking  it  under  such  circumstances,  and  set  up, 
as  against  him,  outstanding  title  in  a  stranger  with  which  he  had  no  connectioD. 
Aitwood  V.  Fricot,  17  Cal.  37. 

47.  A  mining  claim  must  be  in  some  way  defined  as  to  limits  before  the  posses- 
sion of  or  working  upon  part  gives  possession  to  any  more  than  the  part  so  pos- 
sessed or  worked.  lint  when  the  claim  is  defined,  and  the  party  enters  in 
pursuance  of  mining  rules  and  customs,  the  possession  of  part  is  the  possession 
of  the  entire  claim.    Id, 

48.  Mining  claims  are  held  by  possession ;  bnt  that  possession  is  regulated  and 
defined  by  usage  and  local  and  conventional  rules;  and  the  "actual  possession" 
which  is  applied  to  agricultural  land,  and  which  is  understood  to  be  a  possessio  pe^Sy 
cannot  be  required  in  case  of  a  mining  claim  in  order  to  give  a  right  of  action  for 
the  invasion  of  it.    Id. 

See  post,  No.  104. 

49.  Boundaries. — ^In  the  absence  of  mining  regulations,  the  fact  that  a  psity 
has  located  a  claim  bounded  bv  another,  raises  no  implication  that  the  last  located 
claim  corresponds  in  size  or  m  the  direction  of  its  lines  with  the  former.  Live 
Yankee  Co.  v.  Oregon  Co.,  7  Cal.  40. 

50.  Where  two  several  mining  companies  agree  upon  a  boundary  line  between 
the  claims  of  the  two  companies,  and,  subsequently,  other  parties  purchase  the 
several  interests  of  the  two  companies,  with  a  knowledge  of  the  boundary  line  so 
fixed,  both  parties  are  concluded  by  it,  and  are  estoppel  from  denying  the  line. 
McGee  v.  Stone,  9  Cal.  600. 

51.  The  fact  that  such  line  was  fixed  by  a  mistake  as  to  the  true  boundaries  isd 
comers  makes  no  difference,  as  the  subsequent  purchasers  ourchased  with  a  riev 
to  this  line.    Id. 

52.  When  miners  may  lawfully  enter  npon  agricultural  and 

other  lands. — ^The  statute  making  possessonr  rights  of  settleis  on  public  lands 
for  agricultural  or  grazing  purposes  yield  to  the  rights  of  miners,  bias  legaliied 
what  would  otherwise  be  a  trespass ;  and  the  act  cannot  be  extended  by  implictr 
tion  to  a  class  of  cases  not  especially  provided  for.  Weimer  v.  Lowenf,  11  Cal.  104. 

53.  The  Act  of  April  25th,  1855,  for  the  protection  of  growing  crops  sod 
improvements  in  the  mining  districts  of  this  State,  so  far  as  it  purports  to  give  s 
lignt  of  entry  upon  the  mmenl  lands  of  this  State,  in  cases  where  no  such  r^t 
existed  anterior  to  its  passage,  is  invalid.     Gillan  v.  Hvtdiinson,  16  Cal.  153. 

54.  Miners  have  no  such  absolute  and  unconditional  right.  The  true  rule  is 
laid  down  in  Smith  r.  Doe  {lb  Cal.  100).    Id, 

55.  The  general  rule,  that  the  public  mineral  lands  of  the  State  are  open  to  the 
occupancy  of  every  person  who,  m  good  faith,  chooses  to  enter  upon  them  for  the 
purpose  of  mining,  has  its  limitations,  to  be  fixed  by  the  facts  of  each  paiticoltf 
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case.  Certain  possessory  righto  and  rights  of  property  in  the  mining  region,  though 
not  fonnded  on  a  valid  legal  title,  will  be  protected  against  the  miner — as  valuable 
permanent  improvements,  such  as  houses,  orchards,  vineyards,  growing  crops,  etc 
Smith  V.  Doe,  15  Cal.  100. 

56.  A  party  cannot,  under  pretense  of  holding  land  in  exclusive  occupancy  as  a 
town  lot,  take  up  and  inclose  twelve  acres  of  mmeral  land,  in  the  mining  district, 
as  against  persons  who  subsequently  enter  upon  the  land,  in  good  faith,  for  the 
purpose  of  digging  for  gold  therein,  and  who,  in  such  operations,  do  no  injury  to 
the  comfortable  use  of  the  premises  as  a  residence,  or  for  the  carrying  on  of  any 
mechanical  or  commercial  business.     Martin  4r  Davis  v.  Browner ^  11  Cal.  12. 

57.  Miners  have  a  right  to  enter  upon  public  mineral  land,  in  the  occupancy  of 
others  for  agricultural  purposes,  and  to  use  the  land  and  water  for  the  extraction 
of  gold — the  use  being  reasonable,  necessary  to  the  business  of  mining,  and  with 
just  regard  to  the  rights  of  the  agriculturist;  and  this,  whether  tho  land  is  inclosed 
or  taken  up  under  the  Possessory  Act.     Clark  v.  Duval,  15  Cal.  85. 

58.  A  person  who  settles  for  agricultural  purposes  upon  any  of  the  mining  lands 
of  this  State,  settles  upon  such  lands  subject  to  the  rights  of  miners,  who  may  pro- 
ceed in  good  faith  to  extract  any  valuable  metals  there  may  be  found  in  the  lands 
so  occupied  by  the  settler  in  the  most  practicable  manner  in  which  they  can  be 
extracted,  and  with  the  least  injury  to  the  occupying  claimant.  McClintock  v. 
Bryden,  5  Cal.  97. 

59.  Where  a  miner  enters  upon  land  in  the  possession  of  another,  claiming  the 
right  to  enter  for  mining  purposes,  he  must  justify  his  entry  by  showing :  first,  that 
the  land  is  public  land ;  second,  that  it  contains  mines  or  minerals ;  third,  that  he 
enters  for  the  bona  fide  purpose  of  mining.  And  such  justification  must  be  affirm- 
atively pleaded  in  the  answer,  with  all  the  rcauisite  averments,  to  show  a  right 
under  the  statute  or  by  law  to  enter.    Lentz  v.  Victor,  17  Cal.  271. 

60.  Miners  cannot  enter  upon  private  lands.—A  miner  has  no 

rieht  to  dig  or  work  within  the  inclosure  surrounding  a  dwelling  house,  corral,  or 
other  improvements  of  another.    Burge  v.  Underwood,  6  Cal.  45. 

61.  Miners  have  no  right  to  enter  upon  private  land,  and  subject  it  to  such  uses 
as  may  be  necessary  to  extract  the  precious  metals  which  it  contains,  llenshaw  t. 
Clark  and  one  hundred  and  three  Chinamen,  14  Cal.  460. 

62.  No  license  from  the  United  States  or  the  State  of  California  to  miners  to 
enter  upon  the  private  lands  of  individuals,  for  the  purpose  of  extracting  the  min- 
erals in  the  soil,  exists.    Biddle  Bogas  v.  Merced  Mining  Co.,  14  Cal.  279. 

63.  Plaintifis  take  up  two  hundred  and  twelve  acres  of  ]snd  under  the  Posses- 
sory Act  of  this  State,  inclose  it,  and  plant  it  with  fruit  and  ornamental  trees  and 
shrubbery.  Defendants  enter  upon  a  portion  of  the  tract  for  mining  purposes,  dig 
up  and  destroy  the  trees  and  shrubbery,  and  threaten  to  continue  such  trespasses — 
claiming  the  right  so  to  do  by  paying  the  plaintiff  the  money  value  of  tl»c  trees,  etc. 
Plaintiff  sues  for  damages  for  tne  trespasses  committed,  and  asks  a  perpetual  injunc- 
tion against  future  trespasses.  Verdict :  "  We,  the  jury,  award  the  plaintiff  forty- 
two  dollars  damages."  Judgment  accordingly,  the  Court  refusing  to  perpetuate 
the  injunction.  Plaintiff  had  recovered  a  similar  verdict  in  a  previous  suit :  Held, 
that  the  verdict  is  conclusive  of  the  rights  of  the  parties,  and  that  perpetual 
injunction  against  the  trespassers  should  issue;  that  the  nature  of  the  property 
destroyed  and  threatened  to  be  destroyed  is  such  tliat  the  injury  js  irreparable  ,*  that 
plaintiff  is  not  bound  to  take  the  mere  money  value  of  the  trees,  as  they  may  pos- 
sess a  peculiar  value  to  him.    Daubenspeck  v.  Grear,  18  Cal.  443. 

64.  Water  and  water  courses. — Possession  or  actual  appropriation  must 
be  the  test  of  priority  in  all  claims  to  the  use  of  water,  whenever  such  claims  are 
not  dependent  on  the  ownership  of  the  land  through  which  the  water  flows.  Such 
appropriation  cannot  be  constructive.  {Kelly  v.  The  Natoma  W,  Co.,  6  Cal.  105.) 
The  erection  of  a  dam  across  a  natural  water  course*is  an  actual  appropriation  of 
the  water  at  that  point,  but  not  below  it ;  even  though  the  water  flowing  over  the 
dam  is  brought  into  the  water  course  by  canals  constructed  by  the  owners  of  the 
dam.    Id. 

65.  Where  water  from  an  artificial  ditch  is  turned  into  a  natural  water  course 
and  mingled  with  natural  water  of  the  stream,  for  the  purpose  of  conducting  it  to 
another  point  to  be  there  used,  it  is  not  thereby  abandoned,  but  may  be  taken  out 
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and  Qsed  by  the  party  thus  conducting  it,  so  that  he  do  not,  in  so  doing,  diminiih 
the  (quantity  of  tlie  natural  waters  of  the  stream  to  the  injury  of  those  who  have 
previouslv  appropriated  such  natural  waters.  Butte  Canal  ^  Ditch  Co,  v.  Vcu^iaii, 
11  Cal.  143. 

66.  The  firat  appropriator  of  the  water  of  a  stream  passing  through  the  public 
lands  in  this  State  has  the  right  to  insist  that  the  water  shall  be  subject  to  hu  use 
and  enjoyment  to  the  extent  of  his  original  appropriation,  and  tliat  its  quality  shall 
not  be  impaired  so  as  to  defeat  the  purposes  of  its  appropriation.  To  this  extent 
his  rights  go,  and  no  further.  In  subordination  to  those  rights,  subsequent  appio> 
priators  may  make  such  use  of  the  channel  of  the  stream  as  they  think  proper,  and 
they  may  mingle  its  waters  with  other  waters,  and  divert  an  equal  quantity,  as  often 
as  they  choose.    Id. 

67.  The  burden  of  proof  devolves  on  the  parU^  thus  mingling  the  water  belong- 
ing to  him  with  that  appropriated  by  others.  He  can  only  claim  such  quantity  to 
which  he  establishes  his  right  by  decisive  proof.  The  enforcement  of  his  ri^ht 
must  leave  the  opposite  party  in  the  use  of  the  full  quantity  to  which  he  was  origi- 
nally entitled.  Id. 

68.  Where  parties  projecting  a  ditch  to  convey  water,  give  notice  to  the  worid 
of  their  intention  to  dig  such  ditch  and  appropriate  such  water,  in  the  usual  man* 
ner,  and  mark  out  and  designate  the  line  of  such  ditch  by  the  usual  marks  and 
indications,  and  pursue  the  work  on  the  ditch  with  a  reasonable  degree  of  dili- 
gence until  the  same  is  completed  so  as  to  receive  the  water,  they  are  entitled  to 
such  water  as  against  all  persons  subsequently  claiming  or  locating  it.  Kimball  d 
al.  V.  Gearhart,  12  Cal.  27. 

69.  In  appropriating  unclaimed  water  on  the  public  lands,  only  such  acta  are 
necessary,  and  such  indications  and  evidences  of  the  appropriation  required,  as  the 
nature  of  the  case  and  the  face  of  the  country  will  admit  of,  and  arc  under  the  cir- 
cumstances and  at  the  time  practicable — surveys,  notices,  stakes  and  blazing  of 
trees,  followed  by  work  and  actual  labor,  without  abandonment,  will  in  ever}'  case, 
where  the  work  is  completed,  give  title  to  the  water  over  subsequent  claimants.   Id. 

70.  The  mere  act  of  commencing  a  ditch  with  the  intention  of  appropriating  the 
water,  is  not  sufficient  of  itself  to  give  a  party  an  exclusive  right  to  tne  water  of 
such  stream.    Id. 

71.  The  title  to  the  water  conveyed  through  a  ditch  constructed  in  such  manner, 
will,  on  completion  of  the  work,  date  back  from  the  beginning  of  the  work,  as 
against  subsequent  appropriations.    Id. 

72.  Possession  or  actual  appropriation  is  the  test  of  priority  in  all  claims  to  the 
use  of  water,  where  such  claims  are  dependent  upon  the  ownership  of  the  land 
through  which  the  water  flows.    Id. 

73.  Where  parties  commence  the  construction  of  a  ditch,  who  have  not  at  the 
time  the  pecuniary  means  requisite  to  complete  the  same  in  a  reasonable  time,  and 
they  project  the  work  and  claim  the  water,  with  a  full  knowledge  of  their  pecuni- 
ary inability  to  complete  the  same  within  a  reasonable  time,  they  cannot  uige  sach 
want  of  means  as  an  excuse  for  not  prosecuting  the  work.    Id. 

74.  The  doctrine  of  relation  in  the  appropriation  of  water,  only  applies  when 
the  first  act,  from  which  the  party  appropriating  seeks  to  date  his  right,  indicated 
the  intention  of  appropriating  sucn  water.    Id. 

75.  V.  erects  a  mill  and  acquires  a  water  right  in  1850.  In  1851,  defendant! 
appropriate  for  ditch  purposes,  water  from  the  same  stream,  forty  miles  above  the 
mill.  In  1 854,  plaintiffs,  M.  and  B.  succeeded  to  the  possession  of  V. :  Hdd, 
that  plaintif!^  niay,  possibly,  recover  damages  for  the  diversion  of  the  water,  oa 
their  possession,  without  connecting  themselves  with  the  title  of  V.  back  to  1850; 
that  defendant's  appropriation  in  1851  could  only  be  of  the  water  not  appropriated 
by  v.,  there  being  no  abandonment  by  him ;  and  that  M.  and  B.  can  lointlv 
maintain  an  action  for  damages  accruing  after  they  came  into  possession,    id.  ' 

76.  Arguendo :  Right  to  water  acquired  by  appropriation  may  be  txans&rred 
like  other  property.    Id.       * 

77.  Arguendo :  Where  a  party  takes  up  a  mill-seat  on  public  agricultural  bod, 
erects  a  saw-mill,  dwelling,  etc.,  and  appropriates  the  water  of  tl^  stream  for  the 
use  of  the  mill,  he  may  use  the  water  for  a  grist-mill  erected  at  the  same  place 
years  afterward.  McDonald^  BlacJdmm  y.  Bear  River  andAtdmm  Waier^MiMng 
Company,  13  Cal.  220, 

78.  Arguendo:  If,  by  the  erection  of  a  mill,  and  the  possessory  right  of  land  oo 
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a  stream,  the  water  be  acquired,  a  transfer  of  the  possession  of  the  property  to  a 
vendee,  as  owner,  passes  the  water  right.    Id. 

79.  Arguendo :  An  appropriation  of  water  for  mill  purposes,  stands  on  the  same 
footing  as  an  appropriation  for  the  use  of  miners,    la. 

80.  The  owner  of  a  ditch  has  the  exclusive  and  absolute  power  of  control,  and 
right  of  enjoyment  of  the  water  diverted  by  and  flowing  in  his  ditch  ;  but  whether 
such  water  be  his  private  property,  it  is  not  necessary  to  decide.  Kidd  v.  Laird^ 
15  Cal.  161. 

81.  A  person  entitled  to  divert  a  given  quantity  of  the  water  of  a  stream,  may 
take  the  same  at  an^  point  on  the  stream,  and  may  change  the  point  of  diversion 
at  pleasure,  if  the  rights  of  others  be  not  injuriously  aiibcted  by  the  change.     Id. 

82.  This  right  so  to  change  the  point  of  diversion  does  not  depend  upon  how 
the  right  to  use  the  water  was  acquired,  whether  by  express  grant  or  by  prescrip- 
tion ;  or  whether  it  rests  in  the  parol  license,  or  the  presumed  consent  of  the  pro- 
prietor. The  difierence  as  to  the  source  of  the  right  relates  to  the  mode  of  determ- 
ining its  existence  and  extent,  and  not  to  the  manner  of  its  exercise  and  enjoy- 
ment.   Id. 

83.  Whether  plaintiflfs,  who  had  posted  notices  claiming  the  water  of  a  certain 
river,  and  stating  their  intention  to  construct  a  ditch  or  flume,  and  appropriate  the 
water  for  mining  purposes,  began  their  surveys,  etc.,  and  prosecuted  their  work  to 
completion  with  due  diligence,  as  against  parties  attempting  subsequently  to 
appropriate  the  water,  is  a  question  for  the  jury,  and  their  verdict,  on  conflicting 
testimony,  will  be  conclusive.     Weaver  v.  Eureka  Lake  Co.,  15  Cal.  271. 

84.  Query — whether  a  party,  by  erecting  a  mill  and  dam,  becomes  entitled  to 
the  water  in  specie,  and  whether  he  is  entitled  to  anything  more  than  the  use  of  the 
water  as  a  motive  power — whether  there  may  not  be  an  appropriation  of  a  mere 
nse  of  the  water  as  well  as  an  appropriation  of  it  as  property  for  sale  ?  Ortman  v. 
I>ixon,  13  Cal.  33. 

85.  A  prior  appropriator  of  the  water  of  a  stream  for  mill  purposes  is  entitled  to 
it  to  the  extent  appropriated,  and  for  those  purposes  to  the  exclusion  of  any  sub- 
sequent appropriation  of  it  for  the  same  or  any  other  purpose.    Id. 

86.  If  he  suffers  a  portion  of  the  water,  or  the  body  of  it,  after  running  the  mill, 
to  goon  down  its  accustomed  course,  persons  below  may  appropriate  this  residuum 
60  as  to  make  it  a  vested  right.    Id. 

87.  Query:  whether  a  water  right,  to  pass  the  legal  title  from  grantor  to  grantee, 
the  premises  being  in  adverse  possession,  must  be  conveyed  by  deed.    Id. 

88.  No  distinction  can  be  drawn  between  a  mill-owner  and  a  miner,  as  to  their 
rights  in  appropriating  water.    Id. 

89.  Possession  of  public  land  gives  the  right  to  tlie  use  of  water  flowing 
through  it  for  natural  wants ;  but  does  not  confer  the  right  to  divert  it,  and  pre- 
vent its  running  upon  the  adjoining  land  of  another  who  has  taken  the  same  up 
subsequently ;  but  before  the  attempt  change  the  course  of  the  water.     Crandall  v. 

Woods,  8  Cal.  136. 

90.  Each  person  mining  in  the  same  stream  is  entitled  to  use,  in  a  proper  and 
reasonable  manner,  both  the  channel  of  the  stream  and  the  water  flowing  therein. 
Where,  from  the  situation  of  different  claims,  the  working  of  some  will  necessarily 
result  in  injury  to  others,  if  the  injury  be  the  natural  and  necessary  consequence  of 
the  exercise  of  this  right,  it  will  be  damnum  absque  injuria,  and  will  furnish  no 
cause  of  action  to  the  party  injured.  The  reasonaoleness  in  the  use,  is  a  question 
for  the  jury,  to  be  determined  by  them  upon  the  facts  and  circumstances  of  each 
particular  case.    Esmond  v.  Chew,  15  Cal.  138. 

91.  The  flrst  appropriator  of  water  for  mining  purposes  is  entitled  to  have  the 
water  flow  without  material  interruption,  in  its  natural  channel.  Bear  River  and 
Auburn  W.  and  M.  Co.  v.  York  Mining  Co.,  8  Cal.  327. 

92.  But  as  to  the  deterioration  in  the  quality  of  the  water,  by  reason  of  being 
Used  for  mining  purposes,  before  it  reaches  the  ditch  of  the  prior  locator,  it  must 
be  deemed  damnum  absque  injuria.    Id. 

93.  A  notice  of  intention  to  appropriate  the  waters  of  a  certain  stream  is  evi- 
dence of  possession ;  but  of  itself,  alone,  is  not  sufficient.  Taken  with  other  acts, 
it  amounts  to  suflUcient  evidence.     Thompson  v.  Lee,  8  Cal.  275. 

94.  The  right  of  the  first  appropriator  of  water  is  equally  protected  from  dam- 
age occasioned  by  subsequent  locators  above  him,  as  well  as  below.  HiU  v.  King, 
8  Cal.  336. 
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95  Tailings. — Where  tailings  are  allowed  to  flow  upon  the  gronnd  of  another, 
he  is  entitled  to  them.     Jones  v.  Jackson^  9  Cal.  237. 

96.  When  a  place  of  deposit  for  tailings  is  necessary  for  the  working  of  a  mine, 
there  can  be  no  doubt  of  the  miner's  right  to  appropriate  such  grounds  as  may 
be  necessary  for  this  purpose ;  provided  he  does  not  interfere  with  preexisting 
rights.  His  intention  to  appropriate  such  ground  mu«t  he  clearly  manifested  by 
outwani  acts.  Merc  posting  notices  is  not  sufficient.  Ho  most  claim  the  place  of 
deposit  as  such,  or  as  a  mining  claim.    Jd. 

97.  To  sutJer  the  tailings  to  flow  where  they  list,  without  obstructions  to  confine 
them  within  the  proper  limit,  is  conclusive  evidence  of  abandonment,  unless  there 
is  fome  peculiarity  in  the  locality  constituting  an  exception  to  this  rule.  If  no 
artificial  obstruction  ii  required  to  conflne  them  within  the  proper  limits,  then  none 
is  necessary.     Jd. 

98.  Flaintifl^s  owned  certain  mining  claims  in  the  bed  or  channel  of  a  stream. 
Defendants  owned  claims  in  the  same  stream,  above  and  adjoining  the  claims  of 
plaintiffs,  defendants'  claims  being  located  first.  Defendants  constructed  a  flame, 
running  from  their  own  claims  to  and  upon  plaintifis'  claims,  and  through  this 
flume  a  large  quantity  of  the  tailings  was  deposited  on  plaintiffs'  claims,  to  their  great 
damage.  The  flume  was  constructed  for  the  purpose  of  working  defendants'  cUims; 
was  proper  and  necessary  for  that  purpose,  and  the  deposit  of  tailings  was  occa- 
sioned by  the  ordinary  working  of  the  claims.  The  Court  instructed  the  jury,  that 
a  person  first  locating  a  mining  claim  in  the  bed  of  a  stream  is  entitled  to  the  chan- 
nel below  as  an  outlet,  and  that  when  such  outlet,  from  the  usual  mining  opera- 
tions above,  becomes  obstructed,  he  may  open  the  same ;  and  if  he  could  do  so  by 
no  other  means,  may  construct  a  flume  down  the  channel  as  far  as  necessary,  and 
as  far  as  it  can  be  constructed  without  considerable  damage  to  claims  subsequently 
located :  Held^  that  the  instruction  was  wrong ;  that  defendant  was  not  entitled,  as 
matter  of  strict  legal  right,  to  an  easement  upon  the  plaintiflls'  claims  for  the  pur- 
poses mentioned ;  that  the  doctrine  that,  under  certain  circumstances,  one  person 
may  have  a  right  of  way  by  necessity  over  the  land  of  another,  does  not  apply  to 
this  case;  and  further,  that  this  Court  does  not  recognize  the  doctrine,  that  one 
person  can  go  on  the  land  of  another  and  erect  thereon  buildings  or  other  struc- 
tures ;  and  that  mining  claims  stand  on  the  same  footing  in  this  respect  as  other 
property  ;  that  if  the  acts  of  defendants  were  authoriz(3  by  any  IocaI  custom  or 
regulation,  its  existence  should  have  been  averred  and  proved.  Esmond  v.  Char, 
15  Cal.  138. 

99.  Miners  locating  claims  subsequent  to  others,  cannot  throw  their  tailings  on 
other  parties'  claims,  as  a  matter  of  course ;  they  must  so  use  their  property  as  not 
to  interfere  with  prior  rights.     Logan  ei  al.  v.  I}risc6H  et  al.,  20  Cal. 

100.  Quartz  miners. — The  flrst  locator  of  a  quartz  lode  is  not  confined 
simply  to  the  solid  quartz  actually  embodied  in  the  bed  rock,  but  is  entitled  to  the 
loose  quartz  rock  and  decomposed  material  wliich  were  once  a  part  of  the  lode,  and 
arc  now  detached,  so  far  as  the  general  formation  of  the  ledge  can  be  traced. 
Brotcn  v.  '49  and  '56  Quartz  Mining  Company,  15  Cal.  152. 

101.  In  cases  of  this  kind,  the  custom  of  miners  is  entitled  to  great,  if  not  con- 
trolling weight.    Id. 

102.  The  right  of  the  quartz  miner  comes  from  his  appropriation  ;  and  when- 
ever his  claim  is  defined,  there  is  no  reason  in  the  nature  of  things,  why  the  appro- 
priation may  not  as  well  take  eflfect  upon  quartz  in  a  decomposed  state  as  any  other 
sort,  or  why  the  condition  to  which  natural  causes  may  have  reduced  the  rock 
should  give  character  to  the  title  of  the  locator.    Id, 

103.  So,  where  G.  and  McB.  verbally  agreed  to  prospect  for  quartz,  and  to  be 
equally  interested  in  claims  taken  up,  and  McB.  discovered  a  leaid  or  claim,  and 
located  it  by  putting  up  a  written  notice,  with  G's  name  and  others  on  it,  appropri- 
ating the  lead :  Held,  that  G's  right  attached  by  these  proceedings,  and  could  not 
be  diverted  by  the  mere  act  of  McB.  in  taking  down  tne  notice,  and  putting  np 
other  notices  with  other  names.     Gore  v.  McBrayer,  18  Cal.  582. 

104.  The  eleventh  section  of  the  Act  of  March,  1856,  "for  the  protection  of 
actual  settlers,  and  to  quiet  land  titles  in  this  State,"  does  not  apply  to  miners 
engaged  simply  in  extracting  gold  from  quartz  veins.  Fremont  v.  SeaUs,  18 
Cal.  433. 
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105.  Forfeiture  :  what  is  and  is  not.— Where  the  regulations  of  a 
mining  locality  require  that  every  claim  shall  be  worked  two  days  in  every  ten : 
IMd^  that  the  efforts  of  the  owners  of  a  claim  to  procure  machinery  for  working 
the  claim  are,  bv  fair  intendment,  to  bo  considered  as  work  done  on  the  claim. 
Packer  et  al.  v.  Jaeaton  et  al.,  9  Cal.  568. 

106.  So,  also,  is  working  on  adjoining  land  in  constructing  a  drain  to  enable  the 
owners  to  work  the  claim.    Id, 

107.  Going  on  the  lead  to  work  it,  or  even  work  done  in  proximity,  and  in  direct 
relation  to  the  claim,  for  the  purpose  of  extracting  or  preparing  to  extract  minerals 
£rom  it — ^as,  for  example,  starting  a  tunnel  a  considcrabfc  distance  off,  to  nm  into 
the  claim — would  be  a  possession  of  the  claim  within  the  meaning  of  the  rule. 
English  v.  Johruon,  17  Cal.  107. 

108.  In  order  to  the  enforcement  of  the  forfeiture  of  the  interest  in  the  claim, 
some  appropriate  action  by  suit  must  be  taken  to  liauidate  the  demand,  and  sell 
the  property,  or  there  must  be  at  least  clear  and  unequivocal  proof  of  abandonment. 
Waring  v.  Crow,  11  Cal.  366. 

109.  In  the  absence  of  any  custom  or  local  regulation,  the  right  of  property, 
once  attached  in  a  mining  claim,  does  not  depend  upon  mere  diligence  in  working 
such  claim.  The  failure  to  comply  with  any  one  mining  regulation,  is  not  a  for- 
feiture of  title.  It  would  be  enough  to  holdf  the  forfeiture  as  the  result  of  a  non- 
compliance with  suck  of  them  as  make  a  noncompliance  a  cause  of  forfeiture. 
McGarritu  v.  Byington  et  al.,  12  Cal.  426. 

110.  Work  done  outside  of  a  mining  claim,  with  intent  to  work  the  claim,  to  be 
considered  by  intendment  as  work  done  on  the  claim,  must  have  direct  relation, 
and  be  in  reasonable  proximity  to  it.    Id, 

111.  Abandonment. — The  law  will  not  presume  an  abandonment  of  prop- 
erty in  a  dam  and  ditch  for  mining  purposes,  from  the  lapse  of  time.  Partridge  r. 
McKinney,  10  Cal.  181. 

112.  Where  a  tenant  in  common,  or  partner,  goes  away  and  remains  absent 
from  the  premises,  leaWng  his  associates  in  possession,  it  creates  no  presumption 
of  abandonment ;  nor  does  his  refusal  to  pay,  or  delay  in  paying  the  expenses  of 
the  business,  or  the  assessments,  create  of  itself  a  forfeiture.  Waring  v.  Crow,  11 
Cal.  366. 

113.  Where  the  Court  instructed  the  jury  in  such  action,  that  "where  an  aban- 
donment is  sought  to  be  established  by  the  act  of  the  party,  the  intention  alone 
governs ;  and  if  such  party  leave  a  mining  claim,  with  the  intention  not  to  return, 
His  abandonment  is  as  complete,  if  it  exist  for  a  minute  or  a  second,  as  though  it 
continued  for  years ;  but  if  he  left  with  the  intention  of  returning,  he  might  do  so 
at  any  time  within  five  years ;  provided,  there  was  no  rule,  usage  or  custom  of 
miners  of  such  a  notorious  character  as  to  raise  a  presumption  of  an  intention  to 
abandon : "  Held,  that  the  question  of  abandonment  was  fairly  left  to  the  jury.  Id. 

BEMEDIES;  ACTION  ON  THE  CASE,  NTHSANCE, 
PLEADINGS  AND  FBOCEEDINGS  ON  TBIAL. 

1 14.  Complaint. — See  ante,  p.  62,  No.  148. 

115.  Complaint  for  diversion  of  water.— See  ante,  p.  74,  Nos.  293-298. 

*  116.  FlaintifTs  own  mining  claims  called  the  "  Columbus  Claims ; "  defendants 
own  claims  called  the  "  Dayton  Claims,"  on  the  west  of  plaintiffs'  claims.  The 
boundary  line  between  the  claims  is  the  point  of  dispute.  Flaintifls  aver  that 
defendants  are  working  ground  over  the  line  and  on  plaintiffs'  claims,  and  bring 
trespass.  Defendants  deny — the  pleadings  being  verified — that  they  are  working 
on  plaintiffs'  ground,  and  claim  to  own  it ;  they  also  set  up  that  they  are  owners 
of  certain  claims,  known  as  the  "  £nreka  Claims,"  lying  on  the  east  ot  the  Dayton 
Claims.  Defendants,  on  the  trial,  offered  to  show  that  at  the  time  of  the  alleged 
trespass,  the  "  Eureka  Companv "  owned  the  ground  said  to  have  been  tres- 
passed on,  and  that  defendants  had  purchased  it  from  the  '' Eureka  Company " 
before  this  suit :  Held,  that  the  defendants  were  entitled  to  prove  their  title  from 
the  "  Eureka  Company  " — plaintiffs  objecting  for  irrelevancy — and  that  the  title 
had  not  been  pleaded.     Columbus  Company  v.  Dayton  Company,  18  Cal.  615. 
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117.  Xuisanoe. — ^Where  a  nuisance,  by  overflowing  plaintifis'  mining  claim 
by  means  of  a  dam  erected  by  defendants  was  found,  ttie  decree  should  have 
ordered  such  a  reduction  of  the  dam  as  would  have  prevented  any  overflow,  from 
that  cause,  of  the  plaintifls'  ground ;  or  if  necessary,  an  entire  abandonment.  And 
a  perpetual  injunction,  to  restrain  the  defendants  from  raising  their  dam  higher  thu 
the  point  designated,  was  allowed.    Rawny  v.  C handler ,  3  Cal.  90. 

118.  In  an  action  for  a  nuisance,  or  trespass,  the  defendant  has  no  right  to 
inquire  into  the  good  faith  of  the  plaintifis'  possession.  Eberhard  v.  Tuolumne  W. 
Co.,  4  Cal.  308. 

119.  A  complaint  alleging  that  plaintiffs  had,  for  a  long  time,  conveyed  water 
from  a  stream  for  mining  purposes,  by  means  of  a  ditch,  and  had  thus  acquired  a 
prior  right  to  the  enjoyment  and  use  of  the  water,  and  were  in  the  peaceable  pos- 
session thereof,  when  defendant  wrongfully  diverted  the  same,  and  deprived  plaint- 
iffs thereof,  and  were  continuing  so  to  do,  is  sufficient  to  maintain  a  prayer  for  an 
injunction.     Tuolumne  W,  Co,  v.  Chapman,  8  Cal.  392. 

120.  The  allegation  in  the  complaint  that  defendants  wrongfully  claim  some 
pretended  and  fictitious  right  to  the  use  of  the  water,  does  not  prejudice  the  right 
of  the  plaintiff's.    Id. 

121.  The  diversion  of  a  water  course  is  a  private  nuisance.    Id. 

122.  No  equitable  remedy  can  be  had  for  a  mere  past  diversion  of  a  water  coarse ; 
but  when  the  ii\jury  is  continuing,  relief  may  be  appropriately  sought  in  equity.  Id. 

123.  There  is  no  occasion  that  the  plaintiff*  should  first  establish  his  title  at  law 
before  he  can  obtain  the  injunction,  when  the  averment  of  his  right  in  the  complaint 
is  admitted  by  demurrer.     Id. 

124.  Actions  for  the  diversion  of  the  waters  of  ditches  are  in  the  nature  of 
actions  for  the  abatement  of  nuisances,  and  mav  be  maintained  by  tenants  in  com- 
mon in  a  joint  action.    Parke  v.  Kelham,  8  Cal.  77. 

125.  The  line  upon  which  a  ditch  is  actually  intended  to  be  dug,  should  be  nm 
within  a  reasonable  time  after  the  line  of  preliminary  survey  has  been  run,  in  order 
to  make  the  right  of  the  ditch  owners  date  back  to  the  survey.  What  is  a  reason- 
able time,  must  depend  upon  the  circumstances  of  the  case.    Id.    j 

126.  Where  a  party  stands  by  and  sees  a  ditch  owner  appropriate  the  water  of  a 
creek  to  his  own  use  at  a  great  expense,  and  does  not  inform  him  of  his  claim  to 
the  water,  he  and  his  vendees  are  estopped  from  afterwards  claiming  the  water.  Id. 

127.  To  turn  aside  a  useful  element  from  premises  is  as  much  a  nuisance  as  to 
turn  upon  them  a  destructive  element.    Id. 

128.  A  ditch  to  carry  off  water  rightfully  flowing  to  a  mining  claim  is  as  modi 
a  nuisance  as  a  dam  to  flood  it.    Id. 

129.  Where  the  plaintiff  sued  for  an  injury  to  his  mining  claim  by  the  breaking 
of  defendant's  canal,  which  was  constructed  prior  to  the  location  of  plaintiff's 
claim,  neither  party  claiming  ownership  of  the  soil,  and  no  negligence  in  fact  being 
shown,  other  than  that  which  the  law  would  presume  from  the  breaking  of  the 
ditch :  Held,  that  the  rights  of  the  parties  were  acquired  at  the  dates  of  their 
respective  locations ;  and  that  the  rule  of  "  coming  to  a  nuisance  "  may  be  applied. 
Tenney  v.  The  Mining  Ditch  Co.,  7  Cal.  335. 

130.  There  is  no  doubt  that  the  ditch  owners  would  be  responsible  for  wanton 
injury  or  gross  negligence ;  but  they  are  not  liable  for  a  mere  accidental  injur, 
where  no  negligence  is  shown,  to  a  miner  locating  along  the  line  subsequent  to  the 
construction  of  the  ditch.    Id. 

131.  A  person  has  no  ri^ht  to  construct  a  ditch  through  the  inclosure  of  another 
without  his  consent.  Wetmer  v.  Lowery,  11  Cal.  104.  See  title  "Nuisance,"  (uU 
316.  ^ 

132.  Prayer  of  the  OOmplaint.— When  the  prayer  for  damages  is 
inserted  in  a  complaint,  in  an  action  for  the  recovery  of  possession  of  a  minil^^ 
claim,  it  should  be  disregarded  or  stricken  out,  and  the  plaintiff  allowed  to  try  h^ 
right  to  the  claim.     Van  Elton  v.  Jilwn,  6  Cal.  19. 

133.  Venue. — Mining  claims  are  real  estato  within  the  Practice  Act,  defining 
the  venue  of  civil  actions.     Watts  v.  White,  13  Cal.  321. 

184.  Injunction. — See  ante,  154,  Nos.  30-44. 

135.  Generally,  Statute  of  Frauds  does  not  apply  to  mining 

Olaims. — The  Statute  of  Frauds,  requiring  an  instrument  in  writing  to  create  ao 
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interest  in  land,  does  not  apply  to  tho  taking  up  of  mining  claims.  A  mere  rerbal 
aathority  to  one  man  to  take  ap  a  claim  for  another  is  sufficient.  No  title  is 
divested  out  of  the  Government,  but  a  right  of  entry  given  under  it.  Gore  v. 
McBrayer,  18  Cal.  582. 

136.  Mining  olaims,  property  in.— In  this  State,  claims  to  public  min- 
eral lands  arc  recognized  as  titles — as  legal  estates  of  freehold,  for  all  practical 
pniposes — if  wc  except  some  doctrine  of  abandonment  not,  perhaps,  applicable  to 
8ucn  estates.     Merritt  v.  Judd^  14  Cal.  59. 

137.  The  interest  of  a  miner  in  his  mining  claim  is  property,  and  may  be  taken 
and  sold  under  execution.    McKeon  v.  Bisbee,  9  Cal.  137. 

138.  The  pay  dirt  and  tailincfs  of  a  miner,  which  are  tho  products  of  his  labor, 
•re  his  property.    Jones  v.  Jaacsort,  9  CaL  237. 

139.  Title  of  the  miner. — Under  existing  legislation,  the  owner  of  a  min- 
ing claim  has,  in  practical  effect,  a  good  vested  title  to  the  property,  and  should  be 
80  treated  until  his  title  is  divested  by  the  exercise  of  the  higher  right  of  his 
superior  proprietor.  His  right  to  protect  the  property  for  the  time  being  is  as  full 
and  perfect  as  if  he  were  the  tenant  for  years  or  for  life  of  his  superior  propiietor. 
As  his  lease  is  of  the  mine,  he  is  entitled  to  all  the  remedies  for  its  protection  that 
he  could  claim,  if  he  were  the  owner,  against  all  the  world,  except  tne  true  owner. 
Merced  Mining  Co.  v.  Fremont,  7  Cal.  317. 

140.  The  possession  of  agricultural  land  is  prima  facie  proof  of  title  against  a 
trespasser ;  but  where  it  is  shown  that  the  party  goes  on  mineral  land  to  mine,  there 
is  no  presumption  that  he  is  a  trespasser ;  and  the  statutory  presumption  that  it  is 
public  land,  in  the  absence  of  proof  of  title  in  the  person  claiming  it  as  agricultural 
land,  applies.    Burage  v.  Smith,  14  Cal.  380. 

141.  A  writing  is  not  necessary  to  vest  or  divest  title  on  taking  up  a  mining 
claim.  The  right  of  the  miner  comes  from  the  mere  appropriation  of  the  claim 
made  in  accordance  with  the  mining  rules  and  customs  of  the  vicinage.  The  title 
is  in  the  Government ;  and  the  right  to  mine  is,  by  its  permission,  to  the  appro- 
priator.     Gore  v.  McBrayer,  18  Cal.  582;  McGarrity  v.  Byington,  12  Id.  426. 

142.  How  transferred. — ^A  bill  of  sale,  not  under  seal,  is  insufficient  to 
convey  a  mining  claim.    McCarron  v.  0* Connelly  7  Cal.  152. 

143.  A  bill  of  sale  for  a  mining  claim,  not  under  seal,  and  without  a  warranty, 
which  onlv  purports  to  convey  to  the  vendee  the  right,  title  and  interest  of  the 
Tendor,  will  not  pass  the  title,  although  the  vendor  is  in  possession  at  the  time,  if 
such  possession  is  without  title.  Such  a  bill  only  passes  an  equity,  which  is  sub- 
ject to  the  legal  title  or  any  superior  equity.     Clark  v.  McElvy,  11  Cal.  154. 

144.  We  are  unable  to  see  why,  upon  questions  as  to  the  occupancy  of  public 
mineral  land,  a  transfer  of  the  right  of  the  occupant  to  the  possession — ^which  is 
about  all  his  claim  to  it — ^is  not  as  good  for  all  purposes  to  the  vendee  taking  pos- 
session, when  evidenced  by  an  agreement,  as  by  a  deed.  Jackson  v.  Feather  River 
Water  Co.,  14  Cal.  22. 

145.  Rights  of  the  vendee. — The  mere  passive  acquiesence  of  the  other 
partners  or  tenants  in  common  in  a  sale  of  the  interest  of  the  plaintiff  by  a  party 
naving  no  title,  cannot  confer  any  upon  the  vendee.   Waring  v.  Crow,  11  Cal.  366. 

146.  In  such  a  case,  the  purchaser  takes  the  risk  of  any  infirmities  or  defects  of 
title  which  may  exist.  The  doctrine  of  caveat  emptor  applies  to  all  such  cases. 
Clark  V.  McElvy,  11  Cal.  154. 

147.  Where  individuals  convey  lands,  the  minerals  of  gold  and  silver  pass,  unless 
expressly  reserved.     Moore  v.  Smaw  and  Fremont  v.  Floioer,  17  Cal.  199. 

148.  A  patent  from  the  United  States  for  land  in  California,  issued  upon  a  con- 
firmation of  claims  held  under  grants  of  the  former  Mexican  Government,  invests 
the  patentee  with  the  ownership  of  the  precious  metals  which  the  land  may  con- 
tain.   Id. 

149.  Where  the  owner  of  a  mining  claim  contracts  verbally  with  J.  for  the 
working  thereof,  and  agrees  to  pay  him  a  certain  sum  out  of  the  proceeds  of  the 
mine,  and  J.  goes  into  possession  thereof,  and  while  he  is  working  it  the  owner 
sells  it  to  a  third  party,  who  takes  without  notice  of  J.'s  contract :  Held,  that  his 
claim  is  not  subject  or  liable  to  J.'s  contract.    Jenkins  v.  Redding,  8  Cal.  589. 

150.  The  possession  of  J.  being  that  of  his  employer  was  not  notice  to  the  pur- 
chaser.   Id. 
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151.  Partners  and  tenants  in  common. — Whether  associates  in  a  min- 
ing claim  aro  general  partners,  not  decided ;  but  if  they  arc,  still  the  rule  qualifring 
the  right  of  trustees  and  guardians  as  to  purchasinp:  from  their  cestui  que  tma  and 
wards  does  not  apply.     Bradbury  y.  Dames,  19  Cal.  120. 

152.  Possession  of  one  partner  or  tenant  in  common  of  a  mining  claim  is  the 
possession  of  all.     Waring  y.  Crow,  10  Cal.  366. 

153.  A  tenant  in  common  of  a  water  ditch  can  maintain  an  action  to  recoTcrhii 
share  of  the  rents  and  profits  of  his  cotenants  in  possession  and  collectiug  the 
same.     Abel  v.  Love  ^  Fowler,  17  Cal.  233. 

154.  Pico  y.  Columbet  (12  Cal.  240)  has  no  application  to  the  case  of  money 
receiyed  by  one  tenant  in  common  from  sales  of  water,  or  profits  derived  from  the 
business  of  a  ditch  or  mine.  These  operations  may  be  regarded  as  partnerships  in 
this  respect ;  the  shareholders  are  partners,  being  entitled  to  participate  in  the 
profits.    Id, 

§  622.  A  new  tried  may  he  granted  in  certain  cases. 

A  new  trial  may  be  granted  by  the  Justice,  on  motion,  within 
ten  days  after  the  entry  of  the  judgment,  for  any  one  of  the  foDow- 
ing  causes : 

Ist.  Accident  or  surprise,  which  ordinary  prudence  could  not 
have  guarded  against ; 

2d.  Excessive  damages,  appearing  to  have  been  given  under  the 
influence  of  passion ; 

8d.  Insufficiency  of  the  evidence  to  justify  the  verdict  or  other 
decision ; 

4th.  Newly  discovered  evidence,  material  for  the  party  making 
the  application,  which  he  could  not  with  reasonable  diligence  have 
discovered  and  produced  at  the  time. 

§  623.  Application  for  a  new  trial. 

The  application  shall  be  made  upon  affidavit  and  notice.  The 
affidavit  shall  be  filed  with  the  Justice,  with  a  statement  of  the 
grounds  upon  which  the  party  intends  to  rely.  The  adverse  party 
may  use  counter  affidavits  on  the  motion,  provided  they  be  filed 
one  day  previous  to  the  hearing  of  the  motion. 

§  624.  Appeal  from  a  judgment  of  a  Justice  may  be  taken  to 
the  County  Court. 

[1853,  1854.]  Any  party  dissatisfied  with  a  judgment  rendered 
in  a  Justice's  Court  may  appeal  therefrom  to  the  County  Court  of 
the  county  [at]  any  time  within  thirty  days  after  the  rendition  of  the 
judgment.  The  appeal  shall  be  taken  by  filing  a  notice  of  appeal 
with  the  Justice,  and  serving  a  copy  on  the  adverse  party.  The 
notice  shall  state  whether  the  appeal  is  taken  from  the  whole  or  a 
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part  of  the  judgment,  and  if  from  a  part,  what  part,  and  whether 
the  appeal  is  taken  on  questions  of  law  or  fact,  or  both. 

See  ante,  §§  366-367. 

1.  A  notice  of  appeal  from  a  Justice's  to  a  Coanty  Court,  stating  that  defendant 
appealed  from  the  whole  judgement,  is  a  sufficient  notice  within  the  statute. 
JacDermott  y.  Douglass,  5  Cal.  89. 

2.  On  appeal  from  a  Justice's  to  a  County  Court — ^the  record  not  showing  that 
notice  of  appeal  had  been  served  on  the  adverse  part^ — appellant  maj  prove  by  his 
affidavit  that  such  notice  was  in  fact  served.    Mendioca  v.  Orr,  16  Cal.  368. 

3.  The  general  rule  regulating  appeals,  which  provides  that  notice  may  be 
served  on  the  partv  or  his  attorney,  must  govern  cases  arising  in  Justices'  Courts. 
Wetton  V.  Garibandi,  6  Cal.  245. 

4.  A  Justice  of  the  Peace  has  jurisdiction  to  grant  appeals  and  to  stay  proceed- 
ings thereupon ;  and  his  action  cannot  be  reviewed  on  certiorari.  Coulter  v.  Stark, 
7  Cal.  245. 

§  625.  Party  appealing  on  questions  of  law  alone  shall  prepare 
a  statement.     Settlement  of  statement. 

[1853,  1854,  1855.]  When  a  party  appeals  to  the  County 
Court  on  questions  of  law  alone,  he  shall,  within  ten  days  from  the 
rendition  of  the  judgment,  prepare  a  statement  of  the  case,  and  file 
the  same  with  the  Justice.  The  statement  shall  contain  the  grounds 
upon  which  the  party  intends  to  rely  on  the  appeal,  and  so  much  of 
&e  evidence  as  may  be  necessary  to  explain  the  grounds,  and  no 
more.  Within  ten  days  after  he  receives  notice  that  the  statement 
18  filed,  the  adverse  party,  if  dissatified  with  the  same,  may  file 
amendments;  the  proposed  statement  and  amendments  shall  be 
settled  by  the  Justice ;  and  if  no  amendments  be  filed,  the  original 
statement  shall  be  adopted.  The  statement  thus  adopted,  or  as 
settled  by  the  Justice,  with  a  copy  of  the  docket  of  the  Justice, 
and  all  motions  filed  with  him  by  the  parties  during  the  trial,  and 
Ihe  notice  of  appeal,  shall  be  used  on  the  hearing  of  the  appeal 
before  the  County  Court. 

1 .  On  appeal  from  a  Justice's  Court  to  a  County  Court,  on  questions  of  law 
alone,  if  a  new  trial  be  ordered,  it  should  take  place  in  the  County  Court.  People 
T.  Freelon,  8  Cal.  518. 

626.  7f  the  appeal  be  upon  questions  of  fact,  or  of  law  and  fact  y 
no  state^nent  need  be  made. 

[1853, 1854.]  When  a  party  appeals  to  the  County  Court  on 
questions  of  fact,  or  on  questions  of  law  and  fact,  no  statement 
need  be  made,  but  the  action  shall  be  tried  anew  in  the  County 
Court. 
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1.  A  defendant,  who  has  heen  properly  served  with  process  issued  oat  of  a  Jos- 
tice's  Court,  who  allows  judgment  to  be  taken  against  him  by  defaalt,  admits  the 
facts  alleged  in  the  complaint,  and  no  appeal  will  lie  from  such  judgment  in  refer- 
ence to  such  facts,  there  being  no  issue  of  fact.  The  People  ex  rel.  Jones  r.  Tke 
County  Court  of  El  Dorado  County ,  10  Cal.  19. 

2.  In  such  a  case,  where  the  defendant  appeals  on  questions  of  both  law  and 
fact,  he  is  not  entitled  to  a  trial  de  novo,    la. 

3.  In  all  cases  the  issue  of  fact  must  be  made  in  the  Court  of  original  jurisdic- 
tion. The  County  Court  can  only  retry  the  issue  tried  in  the  Court  below.  This 
is  what  is  meant  by  a  trial  anew  in  the  County  Court,  under  section  six  huidred 
and  twentT-six  of  the  Practice  Act.    Id. 

§  627.  Upon  the  appeal^  the  Justice  diaU  transfnit  the  ease  to 
the  County  Court. 

[1853,  1854, 1855.]  Upon  receiving  the  notice  of  appeal,  and 
on  payment  of  the  fees  of  the  Justice,  and  filing  an  undertaking  as 
required  in  the  next  section,  the  Justice  shall,  within,  five  days, 
transmit  to  the  Clerk  of  the  County  Court:  if  the  appeal  be  on 
questions  of  law  alone,  a  certified  copy  of  his  docket,  the  statement 
as  admitted  or  as  settled,  the  notice  of  appeal,  and  the  undertaking 
filed ;  or  if  the  appeal  be  on  questions  of  fact,  or  both  law  and  &ct, 
a  certified  copy  of  his  docket,  the  pleadings,  all  notices,  motions  and 
other  papers  filed  in  the  cause,  the  notice  of  appeal  and  the  under 
taking  filed;  and  the  Justice  may  be  compelled  by  the  County 
Court,  by  an  order  entered  upon  motion,  to  transmit  such  papers, 
and  may  be  fined  for  neglect  or  refusal  to  transmit  the  same.  A 
certified  copy  of  such  order  may  be  served  on  the  Justice,  by  the 
party  or  his  attorney.  In  the  County  Court,  either  party  shall 
have  the  benefit  of  all  legal  objections  made  in  the  Justice's  Court. 

1.  Where  a  party  appealed  from  a  Justice's  Court  to  a  County  Court,  and  the 
Justice  neglected  to  send  up  with  the  record  the  notice  of  appeal :  Ilddf  that  it 
was  error  to  refuse  to  allow  appellant  the  opportunity  of  moving  to  compel  the 
Justice  to  send  it  up,  by  peremptorily  dismissing  the  appeal.  Shennan  v.  Rotba^t 
9  Cal.  17. 

2.  Even  were  this  not  the  case,  when  such  an  omission  occurs,  leave  should  be 
granted  to  file  a  good  bond.     Billings  v.  Roadhouse,  5  Cal.  71. 

3.  The  omission  of  the  words  "  to  pay  to  "  will  not  invalidate  the  obligatioQ  of 
an  appeal  bond.    Id. 

4.  It  is  always  within  the  power  of  a  Court,  when  exercising  proper  discretion, 
to  extend  the  time  fixed  by  law,  whenever  the  ends  of  Justice  would  seem  to 
demand  such  an  extension.     Wood  v.  Forbes  et  al.y  5  Cal.  62. 

5.  A  Justice  of  the  Peace  may  refuse  to  send  up  the  transcript  of  a  cause  tried 
before  him,  until  his  fees  are  paid  by  appellant ;  but  if  he  scuds  it  up  without 
receiving  his  fees,  the  fact  that  they  are  not  paid  is  no  ground  for  dismissing  the 
appeal.    Bray  v.  Redman,  6  Cal.  287. 

6.  An  ofier  to  pay  the  Justice  his  costs,  on  appeal,  so  soon  as  the  appeal  papefs 
''^  are  ready  to  transmit  Co  the  County  Court,  is  not  a  sufficient  tender,  under  the 
/'.'          statute.    The  fees  must  be  tendered  unconditionally.    People  ex  rd.  v.  Harris,  9 

Cal.  571. 

7.  The  Justice  is  not  bound  first  to  make  out  the  papers,  and  then  rely  on  hif 
fees  being  aftenvard  paid.    Id. 
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8.  An  appeal  is  made  by  filing  and  serving  the  notice  of  appeal.  Both  requisites 
mast  exist  to  complete  the  appeal.  A  feulure  to  notify  the  adverse  party  is  fatal. 
Whipley  V.  Millsy  9  Cal.  641. 

9.  One  of  the  conditions  upon  which  an  appeal  is  allowed  from  Justices'  Courts, 
is  the  payment  of  the  costs  of  the  action.    McDermctt  v.  Douglass^  5  Cal.  89. 

§  628.   Undertaking  on  appeal.    Justification  of  sureties. 

[1853, 1854, 1855,  I860.]  An  appeal  from  a  Justice's  Court 
shall  not  be  effectual  for  any  purpose,  unless  an  undertaking  be 
filed,  with  two  or  more  sureties,  in  the  sum  of  one  hundred  dollars, 
for  the  payment  of  the  costs  on  the  appeal,  or,  if  a  stay  of  proceed- 
ings be  claimed,  in  a  sum  equal  to  twice  the  amount  of  the  judg- 
ment, including  costs,  when  the  judgment  is  for  the  payment  of 
money;  or  twice  the  value  of  the  property,  including  costs,  when 
the  judgment  is  for  the  recovery  of  specific  personal  property,  and 
shaU  be  conditioned,  when  the  action  is  for  the  recovery  of  money, 
that  the  appellant  will  pay  the  amount  of  the  judgment  appealed 
from,  and  aU  costs,  if  tiie  appeal  be  withdrawn  or  dismissed,  or  tiie 
amount  of  any  judgment  and  all  costs  that  may  be  recovered  against 
him  in  the  said  action  in  the  County  Court.  When  the  action  is 
for  the  recovery  of  specific  personal  property,  the  undertaking  shall 
be  conditioned  that  the  appellant  will  pay  the  judgment  and  costs 
appealed  from,  and  obey  the  order  of  the  Court  made  therein,  if  the 
appeal  be  withdrawn  or  dismissed,  or  any  judgment  and  costs  that 
may  be  recovered  against  him  in  said  action  in  the  County  Court, 
and  will  obey  any  order  made  by  the  Court  therein.  The  under- 
taking shall  be  accompanied  by  the  affidavits  of  the  sureties  that 
they  are  residents  of  the  county,  and  are  each  worth  the  amount 
specified  in  the  undertaking,  over  and  above  all  their  just  debts  and 
liabilities,  exclusive  of  property  exempt  from  execution;  or  the  bond 
shall  be  executed  by  a  sufficient  number  of  sm^eties  who  can  justify, 
in  the  aggregate,  to  an  amount  equal  to  double  the  amount  specified 
in  the  bond,  or  a  deposit  of  the  amount  of  the  judgment,  including 
all  costs  appealed  from,  or  of  the  value  of  the  property,  including 
all  costs  in  actions  for  the  recovery  of  specific  personal  property, 
with  the  Justice.  And  such  deposit  shall  be  equivalent  to  the  filing 
of  the  undertaking  in  this  Act  mentioned ;  and  in  such  cases  the 
Justice  shall  transmit  the  money  to  the  Clerk  of  the  County  Court, 
to  be  by  him  paid  out  on  the  order  of  the  Court.  The  adverse 
party  may,  however,  except  to  the  sufficiency  of  the  sureties  within 
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five  days  after  the  filing  of  the  undertaking,  and  unless  they,  or 
other  sureties,  justify  before  the  Justice  before  whom  the  appeal  is 
taken,  within  five  days  thereafter,  upon  notice  to  the  adverse  party, 
to  the  amounts  stated  in  their  afiidavits,  the  appeal  shall  be  regarded 
as  if  no  undertaking  had  been  given.* 

1.  Superior  Coart  of  the  Citj  of  San  Francisco  was  abolished  March  30th,  1857. 

§  629.   On  fling  undertaking^  exectUion  shall  be  stayed. 

If  an  execution  be  issued,  on  the  filing  of  the  undertaking  staying 
all  proceedings,  the  Justice  shall,  by  order,  direct  the  officer  to  stay 
all  proceedings  on  the  same.  Such  officer  shall,  upon  payment  of 
his  fees  for  services  rendered  on  the  execution,  thereupon  relinquish 
all  property  levied  upon,  and  deliver  the  same  to  the  judgment 
debtor,  together  with  all  moneys  collected  from  sales  or  otherwise. 
If  his  fees  be  not  paid,  the  officer  may  retain  so  much  of  the  prop- 
erty or  proceeds  thereof,  as  may  be  necessary  to  pay  the  same. 

1 .  A  Justice  of  the  Peace  has  jurisdiction  to  grant  appeals,  and  to  stay  proceed- 
ings thereupon ;  and  his  action  cannot  be  reviewed  on  certiorari.  Qndter  t.  Stari, 
7  Cal.  244. 

§  630.  [1863, 1854.]     Bepealed. 

§  631.   Costs  allowed  to  prevailing  party. 

[1854,  1855.]  Costs  shall  be  allowed  to  the  prevailing  party 
in  a  Justice's  Court. 

§632.  [1854,1855.]     R^ealed. 

§  633.  Money  collected  by  Constable  or  Sheriff  shaU  be  paid 
over  to  the  Justice. 

Justices  of  the  Peace  shall  receive  from  the  Sheriff  or  Constables 


*  Statutes  of  1856,  26. 
An  Act  Concerning  Appeals  in  certain  Cases. 

SscnoiT  1.  When  judgment  has  been  rendered  in  the  Court  of  a  Jnstioe  of  the  Tenet,  in 
a  County  Court,  a  District  Court,  or  the  Superior  Court  of  the  City  of  San  YnadKO, 
against  any  organized  or  incorporated  city  or  town  in  this  State,  said  d^,  or  town,  or 
county,  against  which  such  judgment  was  rendered,  mar  appeal  thcrDfh>m  to  any  ( onrt  of 
competent  jurisdiction,  by  filing  a  notice  of  appeal  with  the  said  Justice  of  the  Petee,  or 
Clerk  of  either  of  the  other  Courts  as  aboro  mentioned,  and  serving  a  copy  thereof  on  the 
opposite  part^  or  his  attomev,  within  the  time  and  manner  provided  for  appeals  io  other 
cases;  and  said  appeals  shall  do  efftetual  for  all  purposes,  and  shall  operate  as  a  (uprrwd^s 
to  any  execution  that  has  been  or  may  be  issued  on  said  judgment,  without  the  tlting  of  a 
bond  or  the  payment  of  costs  to  the  Justice  or  other  Courts,  by  the  said  dty  or  town,  or 
county  so  appealing. 

Section  2.  1  ho  Mayor,  Attorney  or  Chief  Officer  of  any  citr,  or  District  Attorney,  or  tte 
President  of  the  Board  of  Supervisors  of  any  county,  shall  nave  power  to  gire  tfae  dooos 
herein  required  to  be  given,  and  to  perfect  such  appeal  on  behalf  of  their  reepectire  eoip<w*- 
tions  or  ooontios. 


I 

i 


§§  634,  635]       KBCORDBRS'   AND  MAYORS'   COURTS.  529 

of  their  county,  all  moneys  collected  on  any  process  or  order  issued 
by  their  Courts  respectively,  and  all  moneys  paid  to  them  in  their 
official  capacity,  and  shall  pay  the  same  over  to  the  parties  entitled 
or  authorized  to  receive  them,  without  delay.  For  a  violation  of  this 
section,  they  may  be  removed  firom  their  office,  and  shall  be  deemed 
guilty  of  a  misdemeanor. 

§  634.  Justice  may  require  security  far  costs. 

Justices  of  the  Peace  may,  in  all  cases,  require  a  deposit  of 
money,  or  an  undertaking,  as  security  for  costs  of  Court,  before 
issuing  a  summons. 

§  635.  Preceding  sections  applicable  to  Justices*  Courts, 

[I860.]  The  provisions  of  sections  thirty-two,  three  hundred 
and  sixty-eight,  three  hundred  and  sixty-nine,  three  hundred  and 
seventy,  three  hundred  and  seventy-one,  three  hundred  and  seventy- 
two,  three  hundred  and  seventy-three,  five  hundred  and  nineteen, 
five  hundred  and  twenty,  five  hundred  and  twenty-three,  five  hun- 
dred and  twenty-five,  five  hundred  and  twenty-six,  five  hundred  and 
twenty-seven,  five  hundred  and  thirty-one,  five  hundred  and  thir^- 
twOy  shall  be  applicable  to  Justices'  Courts  and  actions  therein. 


TITLE   XVII. 

PBOCEEDINGS  IN  CIVIL  GASES  IN  RECORDERS'  AND  MATORS'  COURTS. 

Sbc.  636.  Complainty  contents  of.    Must  be  verified. 

637.  Summons  shaM  issue  on  filing  complaint^  returnable 

in  not  less  than  four  days. 

638.  Defendant  may  plead  orally  or  in  uniting. 

639.  IHal  hyjury,  when  defendant  is  entitled  to. 

640.  Appeals  may  be  taken  to  the  County  Court. 

641.  Proceedings  shall  be  oondu4Sted  as  in  actions  in  Jus- 

tices* Covrts. 

642.  This    tide  appticable  to  Mayors*   and  Becorders* 

Courts. 
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§  636.  Complaint,  contents  of.    Mast  he  verified. 

Civil  actions  in  Recorders'  and  Mayors'  Courts  shall  be  com- 
menced by  filing  the  complaint,  setting  forth  the  violation  of  the  ordi- 
nance complained  of,  with  sach  particulars  of  time,  place,  and  man- 
ner of  violation,  as  to  enable  the  defendant  to  understand  distincdy 
Ihe  character  of  the  violation  complained  of,  and  to  answer  the 
complaint.  The  ordinance  may  be  referred  to  by  its  title.  The 
ccmipliunt  shall  be  verified  by  the  oath  of  the  party  complaining,  or 
of  his  attorney  or  agent. 

§  637.  Summons  shall  usue  on  filing  complaint,  retttmabk  in 
not  less  than  four  days. 

Immediately  after  filing  the  complaint,  a  summoos  diaD  be  iesoed, 
directed  to  the  defendant,  and  retumaUe  either  immediately,  or  at 
any  time  desgnated  therein,  not  exceeding  four  days  fipom  the  date 
of  its  issuance. 

§  638.  Defendant  may  plead  ordUy  or  in  writing. 

On  the  return  of  tiie  summcms,  the  defendant  may  plead  to  the 
complaint,  or  he  may  answer  or  d^iy  the  same.  Such  plea,  answer, 
or  denial,  may  be  on!  or  in  writing,  and  immediately  ihereafter  the 
case  shall  be  tried,  unless  for  good  cause  shown,  an  adjournment  be 
granted. 

§  639.  Thiol  hyjury,  when  defendant  is  entitled  to. 

In  all  actions  for  violation  of  an  ordinance,  where  the  fine,foifeit^ 
ure,  or  penalty  imposed  by  the  ordinance,  is  less  than  fiffy  doDan, 
the  trial  shall  be  by  tlie  Court.  In  actions  where  the  fine,  forfeit- 
ure, or  penalty  imposed  by  the  ordinance,  is  over  fifty  doUars,  the 
defendant  shall  be  entitled,  if  demanded  by  him,  to  a  juiy  of  ax 
persons. 

§  640.  Appeals  may  he  taken  to  the  Covnty  Court. 

From  a  judgment  in  a  civil  action  in  a  Becorder's  or  Maytx^s 
Court,  an  ^peal  may  be  taken  to  the  County  Court  The  af^ 
shall  be  taken  and  the  proceedings  thereon  conducted  in  the  same 
manner  as  appeals  are  taken  fnjm  a  judgment  in  a  civil  action  in  a 
Justice's  Court,  and  as  tiie  prooeedinga  thereon  are  conducted. 
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§  641.  Proceedings  shall  he  conducted  as  in  Justice^  Courts. 

All  proceedings  in  civil  actions  in  Recorders'  and  Majors'  Courts, 
except  as  herein  otherwise  provided,  shall  be  conducted  in  the  same 
manner  as  in  civil  actions  in  Justices'  Courts. 

§  642.  This  title  applicahh  to  Mayors^  and  Recorders^  Courts. 

The  provisions  of  this  titie  shall  be  applicable  to  civQ  actions  in 
Recorders'  and  Mayors'  Courts  already  established,  or  which  may 
hereafter  be  established  in  any  incorporated  city  of  this  State. 


TITLE   XVIII. 

■ 
MISCELLANEOUS    PBOVISIONS. 

Sec.  643.  Supreme  Court  may  make  rules  for  itself  and  Dis^ 

trict  Courts. 
644.  County  Clerk^  what  Courts  Clerk  of. 
646.  Actions  against  a  Sheriff  for  official  acts. 

646.  Actions  may  be  prosecuted  in  the  Spanish  language 

in  certain  counties. 

647.  Use  and  definition  of  certain  words  as  used  in  this 

Act. 

648.  Certain  Acts  repealed. 

649.  When  this  Act  is  to  take  effect. 

650.  Undertakings  mentioned  in  this  Acty  requisites  of 

651.  Receivers  in  actions  respecting  mining  claims. 

652.  Receivers^  duties  and  compensation  of. 

653.  Writs  of  certiorari  and  mandamus^  who  may  issue* 

Hearing  may  be  in  vacation. 

654.  Property  attached  may  be  sold  as  under  execution,  if 

the  interests  of  the  parties  require. 

655.  Certified  copies  of  certain  papers  may  be  admitted  in 

evidence. 

656.  Partners  may  be  sued  by  their  common  name. 

657.  Decisions  on  appeal  shall  be  given  in  writing. 
668.   Cf  disclaimer,  before  answer. 
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659.  Intervention,  who  may  make.     Definition. 

660.  Intervention  may  he  before  or  after  i»Bue  joined, 

661.  Intervention,  pleadings  and  proceedings  upon. 

662.  Intervention,  determination  upon. 

663.  Testimony  to  be  taken  by  the  Clerk  on  request. 

664.  In  case  of  adjournment,  a  party  may  have  the  testi- 

mony of  any  witness  taken. 

665.  Executions  for  costs  may  issue  on  filing  remiUitwr,  or 

when  costs  are  allowed  by  order  of  Court. 

666.  Repealing  certain  laws,  and  reviving  oihers. 

667.  When  supplementary  Act  to  take  effect. 

§  643.  Supreme  Court  may  make  rules  for  itself  and  the  Dis- 
trict Courts. 

The  Supreme  Court  may  make  rules  not  mconsistent  mih  Hie 
Constitution  and  laws  of  the  State,  for  its  own  Groyemment,  and 
the  Government  of  the  District  Courts  and  the  Superior  Court  of 
the  City  of  San  Francisco ;  but  such  rules  shall  not  be  in  force 
until  thirty  days  after  their  adoption  and  publication. 

1.    The  Superior  Court  of  the  City  of  San  Francisco  abolished  May  Ist,  16S7. 

§  644.   County  Clerk,  what  Courts  Clerk  of. 

The  County  Clerk  shall  be  the  Clerk  of  the  County  Court,  the 
Court  of  Sessions,  and  the  Probate  Court  of  his  county.  Until 
otherwise  provided  by  law,  the  Clerk  of  the  Superior  Court  of  the 
City  of  San  Francisco  shall  be  appointed  by  the  said  Court. 

§  645.  Actions  against  a  Sheriff  for  official  acts. 

K  au  action  be  brought  against  a  Sheriff  for  an  act  done  by  vir- 
tue  of  his  office,  and  he  give  written  notice  thereof  to  tiie  sureties 
on  any  bond  of  indemnity  received  by  him,  the  judgment  recov- 
ered therein  shall  be  conclusive  evidence  of  his  right  to  recover 
against  such  sureties ;  and  the  Court  or  Judge  in  vacation  may,  on 
motion,  upon  notice  of  five  days,  order  judgment  to  be  entered  up 
against  them  for  the  amount  so  recovered,  including  costs. 

§  646.  Actions  may  be  prosecuted  in  the  Spanish  language  w 
certain  counties. 

[1857, 1862.]     In  tiie  counties  of  Monterey,  San  Luis  Obiqpo, 
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Santa  Barbara,  Los  Angeles  and  San  Diego,  it  shall  be  the  duty  of 
the  oflScer  to  give  the  defendant,  in  a  civil  action,  if  said  defendant 
shall  require  it,  a  copy  of  the  summons  or  other  process  in  the 
Spanish  language ;  and  in  the  counties  of  Santa  Barbara,  San 
Luis  Obispo,  Los  Angeles,  San  Diego,  and  Monterey,  it  shall  be 
lawful,  with  the  consent  of  both  parties,  to  have  the  process, 
pleadings,  and  other  proceedings  in  a  cause,  in  the  Spanish  lan- 
guage. 

§  647.   Z7«e  and  definition  of  certain  words  used  in  this  Act. 

Words  used  in  this  Act  in  the  present  tense,  shall  be  deemed  to 
include  the  future  as  well  as  the  present ;  words  used  in  the  singu- 
lar number  shall  be  deemed  to  include  the  plural,  and  the  plural 
the  singular ;  writing  shall  be  deemed  to  include  printing  or  pnnted 
paper ;  oath  to  include  afBrmation  or  declaration  ;  signature  or  sub- 
scription to  include  mark,  when  the  person  cannot  write,  his  name 
being  written  near  it,  and  witnessed  by  a  person  who  writes  his  own 
name,  as  a  witness. 

§  648.  Certain  Acts  repealed. 

The  following  statutes,  namely :  the  Act  entitled  "  An  Act  to  Reg- 
ulate Proceedings  in  Civil  Cases  in  the  District  Court,  the  Superior 
Court  of  the  city  of  San  Francisco,  and  the  Supreme  Court,' ' 
passed  April  twenty-second,  eighteen  hundred  and  fifty ;  the  Act 
entitled  "An  Act  to  Regulate  Proceedings  against  Debtors  by 
Attachment,"  passed  April  twenty-second,  eighteen  hundred  and 
fifty ;  the  Act  entitled  "  An  Act  providing  for  the  Collection  of 
Demands  against  Vessels  and  Boats,"  passed  April  tenth,  eighteen 
hundred  and  fifty ;  the  Act  entitled  "  An  Act  to  Regulate  Pro- 
ceedings in  Courts  of  Justices  of  the  Peace  in  Civil  Cases,"  passed 
April  tenth,  eighteen  hundred  and  fifty ;  and  the  Act  entitied  "  An 
Act  to  Regulate  Proceedings  in  the  County  Courts  in  Cases  of 
Appeal  from  the  Courts  of  Justices  of  the  Peace,"  passed  April 
eleventh,  eighteen  hundred  and  fifty ;  the  Act  entitled  "  An  Act 
respecting  Set-ofis,"  passed  [April]  twenty-second,  eighteen  huur 
dred  and  fi%^,  are  hereby  repealed ;  but  such  repeal  shall  not  invali- 
date any  judgment  rendered,  or  order  made,  or  any  proceeding 
already  taken  by  virtue  of  said  statutes. 
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§  649.   When  this  Act  to  take  effect. 

This  Act  shall  take  effect  on  the  first  day  of  July,  of  the  present 
year. 

1 .  The  following  sections,  from  six  hundred  and  fifty  to  six  hundred  and  fifty- 
seven,  are  sapplementary  provisions,  enacted  in  "  An  Act  amendatory  of,  and 
snpplementary  to,  an  Act  entitled  an  Act  to  Regnlate  Proceedings  in  Civil  Cftsei 
in  the  Courts  of  Justice  of  this  State."    Passed  May  15th,  1854. 

§  650.   Undertakings  mentioned  in  this  Act^  requisites  of. 

[Sec.  62, 1854.]  In  all  cases  where  an  undertaking  with  sureties 
is  required  by  the  provisions  of  said  Act,  the  Judge,  Justice,  Cleit, 
or  other  officer  taking  the  same,  shall  require  the  sureties  to  accom- 
pany the  same  with  an  affidavit  that  they  are  each  worth  the  sum 
specified  in  the  undertakings  over  and  above  all  their  just  debts  and 
liabilities,  exclusive  of  property  exempt  from  execution ;  provided, 
that  when  the  amount  specified  in  the  imdertaking  exceeds  tiiree 
thousand  dollars,  and  there  are  more  than  two  sureties  thereon, 
they  may  state  in  their  affidavits  that  they  are  severally  worth 
amounts  less  than  that  expressed  in  the  undertaking,  if  the  whde 
amount  be  equivalent  to  that  of  two  sufficient  sureties. 

1 .  The  affidavit  is  sufficient,  if,  when  fairly  construed,  it  comply  with  the  stat- 
ute.    Taaffe  v.  Roaenthall,  7  Cal.  514. 

2.  Where  a  mere  defective  undertaking  has  been  bona  fide  given,  and  the  party 
will  file  a  good  one  before  the  case  is  submitted,  the  Court  should  permit  him  to  do 
BO.  Coulter  v.  Stark,  7  Cal.  244;  Bryan  v.  Berry,  7  Cal.  130;  Cunningkam,  r. 
Hopkins,  8  Cal.   33. 

3.  If  an  undertaking  has  been  executed  b^  the  plaintiff,  and  is  executed  to  the 
defendant  by  a  wrong  name,  the  latter  has  his  remedy  and  may  describe  it  as  giren 
to  him,  and  may  show  that  he  was  the  party  intended.  Morgan  r.  Thariji,  2  C>1. 
563. 

4.  An  attomey-at-law  is  disqualified  from  acting  as  bail.  Wheder  r.  Wdcox,  7 
Cal.  73. 

5.  Taking  all  our  statutes  together,  the  obvious  design  was  to  put  an  nndeitak* 
ing  on  the  same  footing  as  a  bond.     Canfield  v.  Bcites,  13  Cal.  606. 

6.  In  an  action  on  a  bond  or  written  undertaking,  there  can  be  no  constnictiTe 
parties  jointly  liable  with  the  proper  obligors.    Lindsay  v.  Flint,  4  Cal.  88. 

§  651.  Receivers  in  actions  respecting  mining  claims. 

[Sec.  63, 1854, 1855.]  In  actions  respecting  miners'  claims,  in 
a  Justice's  Court,  the  Justice  shall  have  power  upon  applicatkn 
of  the  partj  out  of  possession  of  the  claim  or  cliuims,  after  notice  <^ 
one  day  to  the  adverse  party,  to  appoint  a  receiver  of  the  pth 
ceeds  of  the  claim,  pending  the  action.  If  the  parties  agree  upoa 
a  person,  he  shall  be  appointed  such  receiver ;  if  the  parties  do  not 
agree,  the  Justice  shall  appoint  a  receiver,  who  shall  take  an  oatb 
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which  shall  be  filed  with  the  Justice,  that  he  is  not  interested  in  the 
action  between  the  parties,  and  that  he  will  honestly  keep  an 
account  of  all  gold  dust  or  metals  of  any  kind,  the  proceeds  of 
the  claim  or  claims  in  dispute.  After  the  appointment  of  such 
receiver,  the  Justice  shall  have  power  to  issue  a  written  order  to 
any  Sheriff  or  Constable,  to  put  sui^  receiver  into  possession  of 
such  claim,  which  order  said  Sheriff  or  Constable  shall  execute,  and 
the  receiver  shall  remain  in  possession  of  the  claim  or  claims,  so 
long  as  said  action  may  remain  undetermined  in  any  Court.  The 
Court  in  which  the  action  may  be  pending,  shall  have  authority, 
upon  the  application  of  either  party,  with  two  days'  notice  to  the 
other,  fi-om  time  to  time,  to  make  such  orders  for  the  disposition  of 
the  proceeds  of  such  claim  or  claims,  for  the  safety  of  the  same,  as 
may  seem  proper.  The  Court  in  which  the  action  may  be  pending 
shall  also  have  power,  upon  application  of  the  receiver,  based  upon 
his  affidavit,  to  punish  as  for  contempt,  all  persons  who  have  been 
guilty  of  disturbing  the  receiver  in  the  possession  of  the  claims. 

See  i  143  and  notes. 

§  652.  Receivers^  duties  of. 

[Sec.  64, 1854.]  The  receiver  mentioned  in  the  last  section 
shall  keep  an  accurate  account  of  all  the  proceeds  of  the  claim  pend- 
ing action,  and  of  all  amounts  paid  out  for  working  the  same,  and 
shall  retain  the  proceeds,  and  pay  the  same  over  pursuant  to  the 
order  of  the  Court.  The  receiver  shall  also  be  required,  on  demand 
of  either  party,  to  give  security  for  the  faithful  performance  of  his 
trust,  and  shall  be  allowed  for  the  same  a  reasonable  compensation, 
to  be  paid  out  of  the  proceeds  of  the  claim  in  his  hands ;  but  in  no 
case  exceeding  ten  per  cent,  upon  such  proceeds. 

§  653.  Writs  of  certiorari  and  mandamus,  who  may  issue. 
Hearing  may  he  in  vacation. 

[Sec.  65, 1854.]  Writs  of  certiorari  and  mandamics  may  bo 
issued  in  the  cases  prescribed  by  said  Act  by  a  Judge  of  the 
Supreme  Court,  District  Court,  or  County  Court,  in  vacations,  and 
may,  in  the  discretion  of  thb  Judge  issuing  the  writ,  be  made 
returnable,  and  a  hearing  may  be  had  on  the  return  thereof  in  vaca- 
tion. 
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§  654.  Property  attached  may  he  sold  as  under  execution^  if  the 
interests  of  the  parties  require. 

[Sec.  66, 1854.]  Whenever  property  has  been  taken  by  an  officer 
under  a  writ  of  attachment,  in  pursuance  of  the  provisions  of  said  1 

act,  and  it  shall  be  made  to  appear  satisfactorily  to  the  Court,  or  a 
Judge  thereof,  or  a  County  Judge,  that  the  interest  of  the  parties 
to  the  action  will  be  subserved  by  a  sale  thereof,  the  Court  or  Judge 
may  order  such  property  to  be  sold  in  the  same  manner  as  prop- 
erty is  sold  under  an  execution,  aiid  the  proceeds  to  be  deposited  in 
the  Court,  to  abide  the  judgment  in  the  action.  Such  order  shall 
be  made  only  upon  notice  to  the  adverse  party  or  his  attorney,  in 
case  such  party  have  been  personally  served  with  a  summons  in  the 
action. 

See  H  190;  221. 

§  655.  Certified  copies  of  certain  peters  may  he  admitted  as 
evidence. 

[Sec.  67, 1854.3  A  copy  of  any  record,  document,  or  paper  in 
custody  of  a  public  officer  of  this  State,  or  of  the  United  States, 
within  this  State,  certified  under  the  official  seal,  or  verified  by  Ae 
oath  of  such  officer,  to  be  a  true,  full  and  correct  copy  of  the  origi- 
nal in  his  custody,  may  be  read  in  evidence  in  an  action  or  pro- 
ceeding in  the  Courts  of  this  State,  in  the  like  manner  and  with  the 
like  effect,  as  the  original  could  be  if  produced. 

See  H  448, 449. 

1.  A  sworn  copy  or  exemplification  of  instruments  in  the  archires  of  the  Got- 
emment  is  evidence,  and  the  originals  ought  not  to  be  removed  from  the  Goveni- 
ment  oflSces.     Gregory  v.  McPkerson,  13  Cal.  574. 

2.  A  certified  copy  of  a  deed  from  the  County  Recorder's  office,  contained  in 
the  margin  of  the  acknowledgment  taken  before  a  Notary,  and  in  the  place  wher» 
his  seal  IS  usually  found,  the  words  "  [No  Seal]  " — the  conclasion  of  the  acknowl- 
edgment being,  "In  witness  whereof  I  have  hereunto  set  mv  hand  and  affixed  my 
official  seal,"  etc.  The  Court  below  ruled  out  the  copy  of  the  deed  as  e^i'i^S' 
on  the  ground  that  the  acknowledgment  did  not  have  the  Notary's  seal :  Bdd, 
that  the  Court  erred ;  that  the  words  "  [No  Seal]  "  instead  of  implyine  that  there 
was  no  seal  affixed,  were  a  mere  note  by  the  Recorder  of  the  place  of  the  Notarial 
seal,  which  he  probably  had  no  means  of  copying.    Jones  v.  Martin,  16  Cal.  166. 

§  656.  Partners  may  he  sued  hy  their  common  name. 

[Sec.  68, 1854.]  When  two  or  more  persons  associated  in  any 
business,  transact  such  business  under  a  common  name,  whether  it 
comprises  the  names  of  such  persons  or  not,  the  associates  maj  be 
sued  by  such  common  name,  the  summons  in  such  cases  bring 
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served  on  one  or  more  of  the  associates,  but  the  judgment  in  such 
case  shall  bind  only  the  joint  property  of  the  associates. 

§  657.  Decisions  an  appeal  shall  be  given  in  tmting, 

[Sec.  69, 1854.]  All  decisions  given  upon  an  appeal,  in  any 
Appellate  Court  of  this  State,  shall  be  given  in  writing,  with  the 
reason  therefor,  and  filed  with  the  Clerk  of  the  Court,  but  this 
section  shall  not  apply  to  actions  tried  with  a  jury  anew  in  the 
County  Court,  or  on  appeal  from  a  Justice's  Court. 

1 .  A  decision  of  the  Conrt  is  its  judgment ;  the  opinion  is  the  reasons  given  for 
that  judgment.  The  fonner  being  entered  on  record  immediately,  can  only  be 
changed  npon  a  petition  for  rehearing  or  a  modification.  The  latter  is  the  prop- 
erty of  the  Judges,  subject  to  their  revision,  correction  and  modification,  until  it  is 
transcribed  on  the  record  with  the  consent  of  the  writer,  when  it  ceases  to  be  sub- 
ject of  change,  except  through  regular  proceedings  before  the  Court  by  petition. 
Houston  y.  Williams,  13  Cal.  24. 

2.  The  practice  of  giving  the  reasons  in  writing  for  judgments  is  of  modem 
origin.  And  it  is  discretionary  with  the  Conrt  whether  it  give  on  opinion  upon 
pronouncing  judgment,  and  if  given,  whether  it  be  oral  or  in  writing.    Id. 

3.  The  Legislature  cannot  require  the  Supreme  Court  to  give  the  reasons  of  its 
decisions  in  writing.  The  constitutional  duty  of  the  Court  is  discharged  by  the 
rendition  of  its  decisions.    Id. 

§  658.   Of  disclaimer  before  answer  and  interpleader. 

[Seo.  70, 1854.]  A  defendant  against  whom  an  action  is  pending 
upon  a  contract,  or  for  specific  personal  property,  may  at  any  time 
before  answer,  upon  affidavit  that  a  person  not  a  party  to  the 
action  makes  against  him,  and  without  any  collusion  with  him,  a 
demand  upon  the  same  contract,  or  for  the  same  property,  upon 
due  notice  to  such  person,  and  the  adverse  party,  apply  to  the 
Court  for  an  order  to  substitute  such  person  in  his  place,  and  dis- 
charge him  from  liability  to  either  party,  on  his  depositing  in  Court 
tiie  amount  claimed  on  the  contract,  or  delivering  the  property  or 
its  value  to  such  person  as  the  Court  may  direct,  and  the  Court 
may,  in  its  discretion,  make  the  order. 

1.  Where  a  tenant  finds  that  there  are  claimants  to  the  property,  he  should  file 
a  bill  of  interpleader,  making  all  the  adverse  claimants  parties  thereto,  and  offer  to 
pay  the  rents  into  Court,  to  abide  the  ultimate  decision  of  the  case.  McDevitt  v. 
Sullivan,  8  Cal.  592. 

2.  This  order  can  only  be  made  when  it  is  certain  that  the  only  question  is, 
whether  the  plaintiff  or  a  third  person  is  the  true  owner  of  the  debt,  fund  or  other 
property  for  which  judgment  is  demanded.    Sherman  v.  Partridge,  4  Duer,  646. 

§  659.  Intervention^  who  may  make.     Definition  of. 

[Sec.  71, 1854.]    Any  person  shall  be  entitled  to  intervene  in  an 
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action  who  has  an  interest  in  the  matter  in  litigation,  in  the  success 
of  either  of  the  parties  to  the  action,  or  an  interest  against  both. 
An  intervention  takes  place  when  a  third  person  is  permitted  to 
become  a  party  to  an  action  between  other  persons,  either  by  join- 
ing  the  plaintiff  in  claiming  what  is  sought  by  the  complaint,  or  by 
f  uniting  with  the  defendant  in  resisting  the  claims  of  the  plaintiff,  or 
by  demanding  anything  adversely  to  both  the  plaintiff  and  the 
defendant. 

1.  The  sixteenth  and  seventeenth  sections  of  the  Practice  Act,  and  the  serent^- 
second,  seventy-third  and  seventy-foarth  sections  of  the  amendments  of  1854  to 
the  Practice  Act,  give  a  party  the  right  to  intervene  iji  an  action  in  case  of  tiie 
transfer  of  any  interest  during  the  pendency  thereof,  or  when  he  is  directly  inter- 
ested in  the  subject  matter  in  litigation,  and  this  can  be  done  either  before  or  after 
issue  has  been  joined  in  the  case.    BrookM  v.  Hager,  5  Cal.  281. 

2.  The  interest  which  entitles  a  person  to  intervene  in  a  suit  between  other  par- 
ties must  be  in  the  matter  in  liti»ition,  and  of  such  a  direct  and  immediate  cDar* 
acter  that  the  intervenor  will  either  gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  judgment.  It  must  be  that  created  by  a  claim  to  the  demand,  or 
some  part  thereof,  in  suit  or  a  claim  to,  or  lien  upon  the  nroperty,  or  some  part 
thereof,  which  is  the  subject  of  litigation.  Horn  v.  The  I  olcano  Water  Comj^fang^ 
13  Cal.  62. 

3.  A  simple  contract  creditor  of  a  common  debtor  cannot  intervene  in  a  fors- 
closure  suit.  But  judgment  creditors,  being  as  such  subsequent  incumbrancen, 
may  intervene ;  and  a  Court  may  order  them  to  be  made  parties,  probably  by  aa 
amendment  of  the  complaint  as  the  better  course,  or  on  petition  of  intervention. 
Id, 

4.  In  suit  on  a  note  and  mortgage,  where  creditors  of  the  defendant  intervened, 
alleging  the  note  and  mortgage  to  be  fraudulent  as  against  them,  the  interrcDon 
cannot  prevent  a  judgment  for  plaintiff  against  defendant.  The  most  they  can 
claim  is  protection  against  the  enforcement  of  the  judgment  to  tlieir  prejudice.  Id. 

5.  In  an  action  to  foreclose  a  mortgage  upon  property  claimed  as  a  homestead, 
the  wife  should  be  allowed  to  intervene.  Sargent  v.  ffi/«on,  5  Cal.  504 ;  Mmo  v. 
Warner,  10  Id.  296;  Dillon  v.  Byrne,  5  Id.  456. 

6.  In  an  attachment  suit,  jud^ent  creditors  of  defendant  may  intervene  to  let 
aside  the  attachment  because  void  as  to  them.    Dauit  v.  Eppinger,  18  Cal.  378. 

7.  Subsequent  attachment  creditors  may  intervene  in  a  suit  of  the  prior  attach- 
ment creditor  and  the  common  debtor,  when  they  allege  that  there  is  nothing  doe 
to  said  first  creditor,  and  that  his  object  is  to  hinder,  delay  and  defraud  his  oeditork 
M.  Speyer  v.  Ihmels  ^  Co.,  Jan.  1862. 

8.  The  intervenors  become  defendants,  and  as  they  allege  that  the  plaintiff  is  not 
entitled  to  recover,  it  amounts  to  a  denial  of  the  facts  set  forth  in  the  complaiot, 
and  consequently  the  onu»  probandi  is  on  the  plaintiff;  and  if  he  fails  to  proTe  his 
case,  even  thougn  the  real  defendants  have  made  default,  judgment  will  be  given  ia 
&vor  of  the  intervenors  against  him,  and  in  his  favor  against  the  real  delead- 
ants.    Id. 

9.  A.  &  Co.  having  on  general  deposit  with  B.  &  Co.  $75,000,  a  tax  for  conntr 
purposes  was  levied  thereon,  and  payment  demanded  of  both  A.  &  Co.  and  B.  s 
Co. :  add,  that  the  tax  was  legal,  and  that  the  county  might  intervene  in  anactioii 
concerning  the  money,  to  recover  said  tax.     Yuba  Co.  v.  Adams,  7  Cal.  37. 

10.  The  petition  of  an  intervenor  must  be  treated  as  a  declaration  or  complaint 
People  V.  Taimage,  6  Cal.  256. 

11.  On  intervention,  if  the  proceedings  between  the  debtor  and  a  prior  creditor 
are  not  void,  but  voidable,  the  defendant  can  alone  object.  Dixey  v.  Pollock,  8 
Cal.  570. 

12.  In  a  suit  to  enforce  a  mechanic's  lien  on  a  ditch,  a  mortgagor  of  the  ditck 
subsequent  to  the  lien  has  no  absolute  right  of  intervention.  And,  when  the  snit 
had  been  pending  some  time,  and  the  application  to  intervene  was  made  jnst  ai 
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pUintiff  was  taking  judgment,  the  application  waa  properly  refnaed.    Hocher  t. 
Kdlej,  14  Cal.  164. 

13.  The  filing  of  an  intervention  in  an  action  to  foreclose  a  mechanic's  lien 
within  the  prescribed  statutory  time,  and  becoming  parties  to  the  suit,  during  the 
existence  of  the  lien,  is  the  same  as  commencing  an  original  action.  Marz  y. 
McKay,  14  Cal.  127. 

14.  It  is  too  late  on  appeal  to  object  that  certain  parties  could  not  interrene  in  a 
suit  pending  in  the  inferior  Court.    McKenty  t.  Gladwin,  10  Cal.  227. 

§  660.  Intervention  may  be  before  or  after  ume  joined. 

[Sec.  72, 1854.]  A  third  person  may  intervene,  either  before 
or  after  issue  has  been  joined  in  the  cause. 

§  661.  Interveniionj  pleadings  and  proceedings  upon. 

[Sec.  73, 1854.]  The  intervention  shall  be  by  petition  or  com- 
pliunt,  jSled  in  the  Court  in  which  the  action  is  pending,  and  it  must 
set  forth  the  grounds  on  which  the  intervention  rests.  A  copy  of 
the  petition  or  complamt  shaU  be  served  upon  tiie  party  or  parties  to 

as  if  it  were  an  original  complaint  in  the  action. 

§  662.  £iterventiony  determination  upon, 

[Sec.  74, 1854.]  The  Court  shall  determine  upon  the  interven- 
tion at  the  same  time  that  the  action  is  decided;  if  the  claim  of  the 
party  intervening  is  not  sustained,  he  shall  pay  all  costs  incurred  by 
the  intervention. 

§  663.   Testimony  to  be  taken  by  the  Clerk  on  request, 

[Sec.  75,  1854.]  On  the  trial  of  any  action  in  a  Court  of 
Record,  either  party  may  require  the  Clerk  to  take  down  the  tes- 
timony in  writing. 

1.  A  transcript  of  the  testimony,  if  a^preed  to  as  correct,  certified  by  the  Clerk, 
ia  a  substitute  for  a  bill  of  exceptions  or  statement  of  facts  in  their  absence.  Ingra- 
ham  T.  Giidemeester,  2  Cal.  161 ;  Castro  r.  Amesti,  14  Id.  38. 

§  664.  Ii  case  of  an  adjournment^  a  party  may  have  the  testi- 
mony of  any  mtness  taken, 

[Sec.  76, 1854.]  The  party  obtaining  a  postponement  of  a  trial 
in  any  Court  of  Record,  shall  also,  if  required  by  the  adverse  party, 
consent  that  the  testimony  of  any  witness  of  such  adverse  party, 
who  is  in  attendance,  be  then  taken  by  deposition  before  a  Judge 
or  Clerk  of  the  Court  in  which  the  case  is  pending,  or  before  such 
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Notary  Public  as  the  Court  may  indicate,  which  shall  accordingly 
be  done,  and  the  testimony  so  taken  may  be  read  on  the  trial  with 
the  same  effect,  and  subject  to  the  same  objections,  as  if  iiie  wit- 
nesses were  produced. 

§  665.  JSxecritions  far  coats  may  issue  on  filing  remittitur^  or 
when  costs  are  allowed  by  order  of  Court. 

[Sec.  77, 1854.]  Whenever  costs  are  awarded  to  a  party  by  an 
Appellate  Court,  such  party  may  have  an  execution  for  the  same, 
on  filing  a  remittitur  with  the  Clerk  of  the  Court  below,  and  it  shaD 
be  the  duly  of  such  Clerk,  whenever  the  remittitur  is  filed,  to  issue 
the  execution  upon  application  therefor;  and  whenever  costs  are 
awarded  to  a  party  by  an  order  of  any  Court,  such  party  may  have 
an  execution'therefor  in  like  manner  as  upon  a  judgment. 

1.  When  a  remittitar  is  sent  down,  the  Clerk  of  the  District  Court  maj  issue 
execution  for  costs.    Momot  ofMarysviUe  v.  Buchanan,  S  Cal.  212. 

2.  Where  a  judgment  is  against  two,  one  only  of  whom  appeals,  and  the  appetl 
is  dismissed  with  twenty  per  cent,  damages,  the  damages  with  the  costs  do  not 
become  part  of  the  original  judgment,  and  the  redemptioner  is  not  bound  to  pay 
them  when  he  redeems  from  a  sale  under  the  judgment.  The  Clerk  below  cu 
issue  execution  for  the  damages  and  costs.    McMUUm  y,  Vttcher,  14  Cal.  241. 

§  666.  BqpeaUng  certain  laws  and  revising  others, 

[Sec.  78,  1864.]  Sections  five,  six,  seven,  fifteen,  axteen, 
seventeen,  eighteen,  nineteen  and  twenty,  of  the  Act  entitled: 
"An  Act  Amendatoiy  of  and  Supplementary  to  the  Act  entitled 
'An  Act  to  Regulate  Proceedings  in  Civil  Cases  in  the  Courts  of 
Justice  in  this  State,' "  passed  May  eighteenth,  one  thousand  ei^t 
hundred  and  fifly-three,  are  hereby  repealed,  and  the  sections 
amended  by  said  Amendatory  Act  shall  stand  revived  as  amended 
by  this  Act. 

§  667.   When  supplementary  Act  to  take  ejfect, 

[Sec.  79, 1864.]  This  Act  shall  take  eflFect  on  the  first  day  of 
July,  one  thousand  eight  hundred  and  fifty-four. 
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An  Act  concerning  Courts  of  Justice  of  this  State  and  Judicial 
Officers^  passed  May  19th,  1853,  and  all  subsequent  Acts  amend- 
atory thereto,  was  repealed  April  20th,  1863,  (Statutes  of  1863, 
page  333)  by  the  substitution  of  an  Act  of  the  same  title,  conform- 
ing to  the  amendments  of  the  Constitution  concerning  Courts  of 
Justice  which  went  into  effect  January  1st,  1864. 


Chapter  I. — Courts  of  Justice  in  general. 

§  1.  Enumeration  of  the  Courts  of  this  State. 

The  following  shall  be  the  Courts  of  Justice  for  this  State :  1st, 
the  Supreme  Court;  2d,  the  District  Courts;  3d,  the  County 
Courts;  4th,  the  Courts  of  Sessions;  5th,  the  Probate  Courts ;  6th, 
the  Justices'  Courts;  7th,  the  Becorders'  Courts;  8th,  the  Mayors' 
Courts. 


Chaptkr  II. — The  Supreme  Court. 

Sbo.   2.  Constitution  of  the  Court  and  qualification  of  the  JuS" 
tices. 
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8.  Election  of  the  JusticeSj  and  their  term  of  office, 

4.  Vacancy^  how  filed. 

5.  Jurisdiction  of  the  Supreme  Court. 

6.  Jurisdiction  to  review  upon  appeal. 

7.  May  issue  all  writs  necessary  to  the  proper  exercise  of 

their  powers. 

8.  Powers  of  the  Supreme  Court. 

9.  Terms  of  the  Court. 

10.  Two  Justices  necessary  to  transact  business  orpronmmce 

a  judgment. 

11.  Place  of  holding  the  Court. 

§  2.  Constitution  of  the  Court  and  qualification  of  the  Justices. 

The  Supr|ine  Court  of  this  State  shall  consist  of  a  Chief  Justice 
and  two  Associate  Justices.  Each  Justice  hereafter  elected  or 
appointed,  shall  be  commissioned  by  the  Govemor,  and  before 
entering  upon  his  duties,  shall  take  the  constitutional  oath  of  office. 

§  3.  Election  of  the  Justices^  and  their  term  of  office. 

The  Justices  of  the  Supreme  Court  shall  be  chosen  at  general 
elections  bj  the  qualified  voters  of  the  State.  One  of  the  Justices 
shall  be  chosen  at  the  general  election  of  the  year  one  thousand 
eight  hundred  and  fifty-three,  and  at  the  general  election  ereiy 
second  year  tiiereafter,  and  shall  hold  his  office  for  the  term  of  ax 
years  from  the  first  day  of  January  next  aftier  his  election.  Hie 
senior  Justice  in  commission  shall  be  the  Chief  Justice. 

§4.   Vacancy^  how  filled. 

When  from  any  cause  a  vacancy  shall  occur  in  tiie  office  of  a 
Justice  of  the  Supreme  Court,  the  Governor  shall  fill  the  same  by 
granting  a  commission,  which  shall  continue  until  the  election  and 
qualification  of  a  Justice.  A  Justice  to  fill  a  vacancy  shall  be 
chosen  at  the  first  general  election  subsequent  to  the  occurrence  of 
the  vacancy. 

See  anUf  ^  310. 

1.  The  absence  of  a  Judge  from  the  State  is  not  such  a  Tacancj  as  can  be  sap- 
plied  by  the  £xecQtiye  nnder  legislatiye  authority.    PeopU  t.  WiU^  2  Cal.  610. 
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§  5.  Jurisdiction  of  the  Supreme  Court. 

The  Supreme  Court  shall  have  appellate  jurisdiction  in  all  cases 
where  the  matter  in  dispute  exceeds  two  hundred  dollars;  when  the 
legahtj  of  anj  tax,  toll  or  impost,  or  municipal  fine  is  in  question; 
and  in  all  criminal  cases  amounting  to  felony,  on  questions  of  law 
alone. 

1.  The  Sapreme  Court  possesses  appellate  jurisdiction  from  a  decree  rendered 
in  a  suit  for  aivorce  from  the  bonds  of  matrimony.  Gmant  ▼.  Conantf  10  Cal.  249. 

2.  The  first  clause  of  the  tburth  section  of  article  six  of  the  Constitution,  which 
flection  provides  that  the  Supreme  Court  shall  have  appellate  jurisdiction  in  aU 
Cftses  when  the  matter  in  dispute  exceeds  two  hundred  dollars ;  when  the  legality 
of  any  tax,  toll  or  impost,  or  municipal  fine  is  in  question ;  and  in  all  criminal 
cases  amounting  to  felony,  on  questions  of  law  alone,  is  construed  to  mean  that 
the  Supreme  Court  shall  possess  appellate  jurisdiction  in  all  cases;  provided,  that 
when  ttie  subject  of  litigation  is  capable  of  pecuniary  computation,  the  matter  in 
dispute  must  exceed  in  value,  or  amount,  two  hundred  dollars,  unless  a  question 
of  the  legality  of  a  tax,  toll,  impost,  or  municipal  fine  is  drawn  in  question.    Id. 

3.  The  words  "  matter  of  dispute,"  in  section  four  of  article  six  of  the  Constitu- 
tion, conferring  jurisdiction  on  the  Supreme  Court,  mean  the  subject  of  litigation 
—the  matter  for  which  suit  is  brought.  Dumphy  and  Hildrith  v.  Guinaon,  13 
Cal.  28. 

4.  Costs  of  suit  form  no  part  of  the  matter  in  dispute.  The  appellate  jurisdic- 
tion of  this  Court  in  cases  of  mere  money  demands,  not  involving  the  legality  of 
any  tax,  toll,  impost,  or  municipal  fine,  can  be  exercised  only  when  the  amount 
for  which  suit  is  brought  exceeds  two  hundred  dollars.    Id, 

5.  In  an  action  of  damages,  laid  at  two  hundred  dollars,  defendant  plead  a  gen- 
eral denial,  and  an  ofiset  of  one  hundred  and  twenty-five  dollars :  Heldf  that  the 
Sapreme  Court  has  no  jurisdiction,  the  amount  in  dispute  being  less  than  two 
hundred  dollars ;  and  that  the  fact  that  an  o£&et  was  plead  did  not  alter  the  case. 
Simmons  v.  Brainard,  14  Cal.  278. 

6.  No  appeal  will  lie  from  a  judgment  for  two  hundred  dollars,  costs  and  per 
centage.  The  amount  must  exceed  two  hundred  dollars — that  is,  the  amount  in 
dispute— costs  and  per  centage  are  only  incidental  to  the  action.  Zabriskie  v. 
Terry,  20  Cal.  347. 

7.  Plaintiff  has  judgment  against  defendant  for  six  hundred  dollars.  Defendant 
has  judgment  in  the  same  Court,  but  in  a  difibrcnt  action,  against  plaintiff  for  one 
hundred  and  ten  dollars,  costs.  Plaintiff  moves  to  set  off  defendant's  judgment, 
and  apply  the  same  as  a  credit  upon  plaintiff 'sjudgment.  Motion  denied.  Plaintiff 
appeals  m>m  the  order  denying  the  motion :  Held,  that  the  Supreme  Court  has  no 
jurisdiction — the  judgment  sought  to  be  set  off  being  for  less  than  two  hundred 
dollars.     CrandaU  v.  Blen,  15  Cal.  406. 

8.  A  District  Court  having,  on  certiorari,  affirmed  the  judgment  of  a  Justice's 
Court  against  relator  for  one  hundred  and  sixty-four  doUars,  and  fourteen  dollars 
costs,  relator  appeals  to  the  Supreme  Court :  Heldy  that  the  appeal  must  be  dis- 
missed for  want  of  jurisdiction.    Morehouse  v.  Carman,  18  Cal.  693. 

9.  Plaintiff  sued  for  four  hundred  dollars  and  sixty  doUars  for  goods  sold  and 
delivered.  Defendants  plead  an  ofiset,  and  had  verdict  and  judgment  for  two  hun- 
dred dollars,  with  forty-four  dollars  costs.  Plaintiff  appeals:  Ildd,  that  the 
Supreme  Court  has  jurisdiction ;  that  the  "  amount  in  dispute,"  within  section 
four,  article  six  of  the  Constitution,  is  not  determined,  where  plaintiff  is  appellant, 
by  the  amount  of  the  offset  pleaded  by  defendants  or  found  by  a  jury :  that  m  such 
case  the  amount  claimed  by  the  complaint,  the  action  being  for  a  debt  or  damages 
only,  is  to  be  considered  in  determining  whether  this  Court  has  appellate  jurisdic- 
tion in  the  case.     Gillespie  v.  Benson,  18  Cal.  409. 

10.  The  Court  being  created  by  the  Constitution,  and  its  powers  being  therein 
defined,  the  jurisdiction  conferred  by  the  Constitution  must  be  taken  as  exclusive 
of  all  other  jurisdiction.     The  Attorney  General,  ex  parte,  1  Cal.  85. 

11.  The  appellate  jurisdiction  of  this  Court  does  not  extend  over  judgments  of 
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inferior  tribanals,  froita  whenco  decisions  no  appellate  jarisdiction  has  been  confer- 
red on  this  Court  by  the  Legislature  ;  and  when  a  certiorari  had  been  issued  to  t 
County  Court,  and  a  return  was  made,  the  proceedings  were  dismissed  for  want  of 
jurisdiction.     White  v.  Lighthall,  1  Cal.  347. 

12.  The  Supreme  Court  will  take  judicial  notice  that  the  Fourth  Judicial  Distxict 
is  a  district  within  and  for  the  county  of  San  Francisco.  People  y.  Rotnttson,  17 
Cal.  363. 

13.  The  Supreme  Court  has  no  jurisdiction  of  a  criminal  case  not  amountzog  to 
a  felony.    People  r.  Vtck,  7  Cal.  165  ;  People  v.  Cornell,  16  Id-  188. 

§  6.  Jurisdiction  to  review  upon  appeal. 

[1854.]  The  Supreme  Court  shall  have  jurisdiction  to  review 
upon  appeal: 

1st.  A  judgment  in  an  action  or  proceeding  commenced  in  or 
removed  from  another  Court  to  the  District  Courts,  or  Comity 
Courts,  when  the  matter  in  dispute  exceeds  two  hundred  dollais; 
or  when  the  possession  or  title  of  land  or  tenements  is  in  contro- 
versy; or  when  the  legality  of  any  tax,  toll  or  impost,  or  municipal 
fine  is  in  question ;  and  to  review  upon  the  appeal  from  such  judg- 
ment any  intermediate  order  or  decision,  involving  tiie  merits  and 
necessarily  affecting  the  judgment; 

2d.  An  order  granting  or  refusing  a  new  trial;  or  refusing  to 
change  the  place  of  trial  of  an  action  or  proceeding,  after  a  motion 
is  made  therefor  in  the  cases  provided  by  law ;  or  on  the  ground 
that  a  Judge  is  disqualified  from  hearing  or  trying  the  same;  or 
sustaining  or  overruling  a  demurrer;  or  affecting  a  substantial  light 
in  an  action  or  proceeding. 

See  ante,  ^\  336,  347,  359,  363,  note  *  366. 

§  7.  May  issue  aU  writs  necessary  to  the  proper  exercise  of  their 
powers. 

This  Court,  and  each  of  the  Justices  thereof,  shall  have  power  to 
issue  all  writs  necessary  or  proper  to  the  complete  exercise  of  the 
powers  conferred  by  the  Constitution,  and  by  this  and  other  statutes. 

See  anU,  ^  456,  467. 

1.  Supreme  Court  may  issue  a  writ  of  error.    5  Cal.  190;  8  Id.  297. 

§  8.  Powers  of  the  Supreme  Court. 

[1854.]  This  Court  may  reverse,  affirm  or  modify  the  judg- 
ment or  order  appealed  firom,  as  to  any  or  all  the  parties,  and  may? 
if  necessary  or  proper,  order  a  new  trial,  or  the  place  of  trial  to  be 
changed;  when  the  judgment  or  order  is  reversed  or  modified,  ^ 
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Court  may  make  complete  restitution  of  all  property  and  rights  lost 
by  the  erroneous  judgment  or  order. 

1.  See  ante,  §  345,  titles  "Restitution  of  Property  and  Rights;"  "Eflfects  of 
Reversal." 

2.  Also  see  ante,  4  346,  title  "  Dismissal  of  Appeal,  and  Effect  of." 

§  9.  Terms  of  the  Court 

There  shall  be  four  terms  of  this  Court  in  each  year,  to  com- 
mence on  the  first  Monday  of  January,  April,  July  and  October, 
and  to  continue  until  the  fourth  Saturday  thereafter,  inclusive,  unless 
all  the  cases  ready  for  hearing  be  sooner  disposed  of.  If  all  the 
cases  ready  for  hearing  be  not  disposed  of,  the  terms  may  be  con- 
tinued as  much  longer  as  in  the  opinion  of  the  Court  the  public 
interest  shall  require. 

§  10.  Two  Jiistices  necessary  to  transact  business  or  pronounce 
a  judgment. 

[1854.]  The  presence  of  two  Justices  shall  be  necessary  for 
the  transaction  of  business,  excepting  such  business  as  may  be  done 
at  chambers ;  and  the  concurrence  of  two  Justices  who  have  been 
present  at,  and  heard  the  arguments,  shall  be  necessary  to  pro- 
nounce a  judgment.  If  two  who  have  been  present  at,  and  heard 
the  argument,  do  not  concur,  the  case  shall  be  reheard. 

§  11.  Place  of  holding  the  Court. 

[1854.]  The  terms  of  this  Court  shall  be  held  at  the  City  of 
San  Francisco,  until  otherwise  provided  for  by  law.*  If  a  room 
in  which  to  hold  the  Court  be  not  provided  by  the  State,  together 
with  attendants,  fuel,  lights  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  Court  may  direct  ttie  SherifiF  of 
the  county  in  which  it  is  held  to  provide  such  room^  attendants, 
fiiel,  lights  and  stationery,  and  the  expense  thereof  shall  be  paid  out 
of  the  State  treasury. 


•  As  Act  to  fix  tkb  Sxflsioif s  of  the  Sitprexe  Court  at  the  Capital  of  the  State. 

[Paeeed  March  24th,  1854.] 

The  People  oftke  State  of  California,  represented  in  Senate  and  Assembly  ^  do  enact  as  follows : 

Sec.  1.  From  and  after  the  passage  of  this  Act,  the  sessions  of  the  Supreme  Court  shall  be 
held  at  the  capital  of  the  State. 

35 
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Chapter  III. — The  District  Cotxrts. 

Sec.  12.  Judicial  Districts  within  this  State  enumerated, 

13.  A  District  Judge  shall  he  in  each  District. 

14.  Mection  and  term  of  office  of  District  Judges. 

15.  Vacancies^  how  filed, 

16.  Qualification  of  District  Judges. 

17.  Requisites  to  eligibility  for  District  Judge. 

18.  Jurisdiction^  original  and  appellate. 

19.  Original  jurisdiction. 

20.  May  try  indictments^  in  certain  cases. 

21.  Appellate  jurisdiction. 

22.  May  issue  writs  necessary  to  the  proper  exerdse  of 

their  powers. 

23.  Place  of  holding  District  Courts. 

24.  Duration  of  their  terms. 

25.  District  Judges  shall  transact  business  at  diamhers. 

26.  Transfer  of  cases-  from  the  District  to  the   Oountjf 

Court. 

27.  Temporary  disability  of  the  District  JudgCj  who  mag 

hold  terms  during. 

28.  District  Court  may  make  rules  for  its  government. 

§  12.  Judicial  Districts  within  this  State  enumerated. 

[1854, 1855, 1857.]  The  State  shaU  be  divided  into  fifteen 
judicial  districts,  which  districts  shall  be  numbered,  and  composed 
of  the  several  counties  and  parts  of  counties,  as  follows : 

1st.  The  First  Judicial  District  shall  be  composed  of  the  coon- 
ties  of  San  Diego,  Los  Angeles  and  San  Bernardino ; 

2d.  The  Second  Judicial  District  shall  be  composed  of  the  coun- 
ties of  Santa  Barbara  and  San  Luis  Obispo ; 

3d.  The  Third  Judicial  District  shall  be  composed  of  the  counties 
of  Santa  Cruz,  Santa  Clara,  Monterey  and  Alameda ; 

4th.  The  Fourth  Judicial  District  shall  be  composed  of  that  part 
of  the  northern  portion  of  the  city  and  county  of  San  Frandsoa 
lying  north  of  a  line  described  as  follows:  Commencing  at  the 
western  boundary  of  said  county,  at  a  point  in  a  line  with  the 
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center  of  Bush  street,  in  said  citj,  thence  running  easterly  in  a 
line  with  and  through  the  center  of  Bush  street,  to  the  center  of 
Larkin  street;  thence  northerly  along  ihe  center  of  Larkin  street 
to  the  center  of  Pine  street ;  thence  easterly  along  the  center  of 
Pine  street  to  the  center  of  Kearny  street ;  thence  northerly  along 
the  center  of  Kearny  street  to  a  point  in  a  line  with  the  northern 
side  of  the  City  Hall  or  Court  House ;  thence  easterly  to  and  along 
the  northerly  line  of  the  City  Hall  or  Court  House,  to  a  point  sixty- 
five  feet  jfrom  the  easterly  line  of  Kearny  street ;  thence  at  right 
angles  southerly  to  the  southern  line  of  said  hall  or  Court  House ; 
thence  westerly  along  the  southern  line  of  said  building  to  the 
easterly  line  of  Kearny  street ;  thence  southerly  along  said  eastern 
line  of  Kearny  street  to  the  center  of  Clay  street ;  thence  easterly 
along  the  center  of  Clay  street  to  a  point  in  the  eastern  boundary 
line  of  said  county ; 

5th.  The  Fifth  Judicial  District  shall  be  composed  of  the  coun- 
ties of  Calaveras,  Amador,  Tuolumne  and  San  Joaquin  ; 

6th.  The  SixHi  Judicial  District  shall  be  composed  of  the  county 
of  Sacramento ; 

7th.  The  Seventh  Judicial  District  shall  be  composed  of  the 
counties  of  Marin,  Sonoma,  Mendocino,  Napa,  Solano  and  Contra 
Costa; 

8th.  The  Eighth  Judicial  District  shall  be  composed  of  the  coun- 
ties of  Hiunboldt,  Klamath  and  Del  Norte ; 

9th.  The  Ninth  Judicial  District  shall  be  composed  of  the  coun- 
ties of  Shasta,  Siskiyou  and  Trinity ; 

10th.  The  Tenth  Judicial  District  shall  be  composed  of  the  coun- 
ties of  Yuba  and  Sutter ; 

11th.  The  Eleventh  Judicial  District  shall  be  composed  of  the 
counties  of  El  Dorado,  Placer  and  Yolo ; 

12th.  The  Twelfth  Judicial  District  shall  be  composed  of  that 
portion  of  the  city  and  county  of  San  Francisco  which  is  not 
included  within  the  limits  of  the  Fourth  Judicial  District,  as  above 
described,  and  of  the  county  of  San  Mateo ; 

13th.  The  Thirteenth  Judicial  District  shall  be  composed  of  the 
counties  of  Mariposa,  Tulare,  Frezno,  Merced  and  Stanislaus ; 

14th.  The  Fourteenth  Judicial  District  shall  be  composed  of  the 
counties  of  Sierra  and  Nevada ; 
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15th.  The  Fifteenth  Judicial  District  shall  be  composed  of  the 
counties  of  Plumas,  Butte,  Golu^  and  Tehama.* 

§13.-4  District  Judge  shall  be  in  each  district. 

There  shall  be  a  IKstrict  Judge  for  each  of  the  Judicial  IKstricts. 
The  Courts  held  bj  iliem  shall  be  the  District  Courts  of  this  State. 

§  14.  Their  election  and  term  of  office. 

[I860.]  The  District  Judges  shall  be  chosen  bj  the  qnaKBed 
electors  of  their  respective  districts,  at  the  general  elections,  and 
eiiall  enter  upon  the  duties  of  their  office  on  the  first  of  January 
subsequent  to  their  election,  and  shall  hold  office  for  the  term  of 
six  years. 

§  15.   Vacancies,  haw  filled. 

[I860.]  In  case  of  a  vacancy  in  the  office  of  District  Judge, 
the  Governor  shall  fill  the  same  by  granting  a  commission,  which 
shall  continue  until  the  election  and  qualification  of  a  Judge  in 
his  place.  At  the  first  general  election  subsequent  to  the  occur- 
rence of  the  vacancy,  a  Judge  shall  be  elected  who  sliall  qualify 
and  enter  upon  the  duties  of  his  office  cfa  the  first  day  of  January 
subsequent  to  his  election,  and  shall  hold  his  office  for  the  term  of 
six  years. 

§  16.   Qualification  of  Distiict  Judges. 

Each  District  Judge  hereafter  elected  or  iq)pointed  shall  be  oom- 
missioned  by  the  Governor,  and  before  entering  upon  his  duti^, 
shall  take  the  constitutional  oath  of  office. 

§  17.  Requisites  to  eligibility  for  District  Judge. 

[1855, 1859.]  Each  Judge  shall  reade  in  his  district,  except 
that  the  Judges  of  the  Fourth  and  Twelfth  Judicial  Districts  may 
reside  in  any  part  of  the  county  of  San  Francisco,  and  no  persoo 
shall  be  eli^ble  to  the  office  of  District  Judge  who  shall  not  haTe 

•This  flection  has  been  amondcd,  althoagh  not  bj  exprcn  terms,  in  the  following  particB- 
)mn :— The  county  of  Contra  Costa  has  been  taken  irom  the  Se^'enth  and  added  to  the  Fcwrtfc 
Jndidnl  District,  bj  an  Act  passed  the  twcnty-serenth  of  March,  1862.  (6ce  Statatcs  of 
1862,  97.) 

The  Fifth.  Fourteenth  and  Fifteenth  Judicial  Districts  hare  been  divided,  and  ths  Six- 
teenth and  ^Seventeenth  Judicial  Districts  created.    (See  Statntcs  of  1868, 8.) 
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been  a  citizen  of  the  United  States  and  a  resident  of  this  State  for 
two  years,  and  of  the  district  six  months,  previous  to  his  election. 
But  a  residence  in  any  part  of  the  city  and  county  of  San  Fran- 
cisco shall  be  deemed  a  residence  within  the  Fourth  or  Twelfth 
Judicial  Districts,  within  the  meaning  of  the  last  clause  of  this  sec- 
tion. 

§  18.  Jurisdietiony  original  and  appellate. 

The  jurisdiction  of  these  Courts  shall  be  of  two  kinds : 
1st.  Original; 
2d.  Appellate. 

1.  Appellate  jurisdiction  unconstitutional.    5  Cal.  52. 

2.  District  Courts  are  Courts  of  general  jurisdiction,  and  the  regularity  of  their 
proceedings  is  presumed.  It  rests  with  a  party  seeking  to  impeach  them  to  show 
affirmatively  the  irregularity,  or  acts,  or  omissions  which  aiFect  the  validity  of 
their  judgments— especially  after  the  jurisdiction  of  the  person  is  once  shown. 
People  T.  Robinson,  17  Cal.  363. 

3.  Where  the  principal  sum  sued  for  is  less  than  two  hundred  dollars,  the  Dis- 
trict Court  has  not  jurisdiction.    Arnold  v.  Van  Brunt,  4  Cal.  89. 

4.  Where  suit  was  brought  in  the  District  Court,  on  an  undertaking  on  appeal 
to  the  Supreme  Court,  given  in  the  sum  of  three  hundred  dollars,  conditioned  to 
pay  all  damages  and  costs,  not  exceeding  the  three  hundred  dollars  which  may  be 
awarded  by  the  Supreme  Court,  and  the  damages  and  costs  so  awarded  were  only 
thirty  dollars  and  fifteen  cents :  Held,  that  the  District  Court  had  no  jurisdiction. 
Page  v.  EUts,  9  Cal.  248. 

5.  The  fact  that  the  sum  sued  for  in  such  case  was  only  two  hundred  dollars, 
does  not  deprive  the  District  Court  of  jurisdiction.    The  fact  that  the  title  to  real 

Property  was  involved,  and  not  the  sum  sued  for,  established  the  jurisdiction, 
^he  issue  upon  this  question  of  title  had  first  to  be  found  in  favor  of  plaintiff, 
before  he  could  recover  any  damages.  This  issue  involved,  not  only  the  right  of 
plaintiff  to  recover,  but  the  entire  value  of  the  property ;  and  there  being  nothing 
in  the  record  to  show  this  value  to  be  insufficient  to  support  the  jurisdiction,  the 
presumptions  are  in  favor  of  the  validity  of  the  proceedmgs.  CuUen  v.  Langridge, 
17  Cal.  67. 

6.  The  District  Courts  of  this  State  have  the  same  control  over  the  persons  of 
minors,  as  well  as  their  estates,  that  the  Courts  of  Chancery  in  England  possess. 
This  jurisdiction  is  conferred  by  the  Constitution,  and  cannot  be  divested  by  any 
legislative  enactment.     Reed  v.  McCormick,  4  Cal.  342. 

7.  The  sixth  section  of  article  sixth  of  the  Constitution,  which  provides  that  in  all 
issues  of  fact  joined  in  Probate  Courts,  the  jurisdiction  of  the  District  Courts 
shall  be  unlimited,  does  not  give  the  District  Court  appellate  jurisdiction  from  the 
Probate  Courts.    Id. 

8.  The  jurisdiction  of  the  Fourth  District  Court,  in  the  county  of  San  Fran- 
cisco, continues  the  same  as  it  was  previous  to  the  creation  of  the  Twelfth  Judicial 
District.  The  jurisdiction  of  the  Fourth  District  Court  and  of  the  Twelfth  Dis- 
trict Court,  within  the  limits  of  the  city  of  San  Francisco,  is  equally  extensive, 
and  the  proceedings  mav  be  commenced  in  either  Court  at  the  option  of  the  suitor. 
Siade  V.  His  Creditors,  10  Cal.  483. 

9.  The  District  Court,  by  virtue  of  its  common  law  powers  alone,  derives  its 
power  to  try  issues  of  fact,  and  that  Court  as  a  Court  of  law  has  no  jurisdiction 
over  probate  matters.  Its  jurisdiction  over  matters  of  account,  and  the  like*  is 
derived  from  its  grant  of  equitable  power  in  the  Constitution,  and  in  that  respect 
it  has  only  concurrent  jurisdiction  with  the  Probate  Court.  Pond  v.  Pona,  10 
Cal.  495. 

10.  Issues  of  fact  are  sent  from  the  Probate  Court  to  the  District  Court,  not  as 
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from  an  inferior  to  a  superior  tribunal,  bnt  for  the  sake  of  conTcnience,  because 
the  Probate  Court  has  not  the  machinery  of  jury  trial  and  its  incidents.  But  it 
was  never  intended  to  transfer  any  portion  of  the  jurisdiction  of  Probate  Conrts 
to  the  District  Courts.  Nor  was  it  desigmed,  by  the  Act  of  1855,  directing  these 
issues,  to  make  the  judgments  of  the  District  Courts  binding  upon  the  Courts  of 
Probate.    Id. 

11.  The  nonpresentation  of  a  claim  against  the  estate  of  a  deceased  person  to 
the  administrator,  will  not  deprive  the  District  Court  of  jurisdiction  over  snob 
claim.     Hentsch  v.  Portery  10  Cal.  555. 

12.  Under  former  decisions  of  this  Court,  the  District  Courts,  as  Courts  of 
Chancery,  have  assumed  the  jurisdiction  over  probate  matters,  and  as,  probablj, 
rights  have  vested  under  their  decrees,  and  the  principle  asserted  is  more  con- 
venient in  practice,  it  is  not  permissible  now  to  question  the  jurisdiction.  Dedc  v. 
Gerkt,  12  Cal.  433. 

13.  The  District  Court  may  take  jurisdiction  of  the  settlement  of  an  estate, 
when  there  are  peculiar  circumstances  of  embarrassment  to  its  administration,  and 
when  the  assuming  jurisdiction  would  prevent  waAe,  delay  and  expense,  and  thus 
conclude,  by  one  action  and  decree,  a  protracted  and  vexatious  litigation.    Id. 

14.  The  Superior  Court  not  having  jurisdiction,  the  Fourth  District  Court  tak- 
ing the  case,  by  operation  of  law,  from  the  former  Court,  possessed  no  greater 
powers  in  the  case  than  the  Superior  Court.     Watts  v.  White,  13  Cal.  321. 

15.  The  Fourth  District  Court,  although  the  district  only  comprises  a  portion 
of  the  County  of  San  Francisco,  is  a  Court  for  the  whole  county,  having  jurisdic- 
tion over  persons  and  subject  matter  therein.  The  territorial  limits  assigned  to 
this  Court  are  given  for  the  purposes  of  convenience  in  elections,  etc.,  and  not  for 
the  purpose  of  limiting  its  powers.    People  v.  Robinson,  17  Cal.  363. 

16.  Under  the  Constitution,  the  District  Courts  of  the  State  have  jurisdiction  in 
cases  of  nuisance.  The  grant,  by  the  Legislature,  of  jurisdiction  in  such  cases  to 
the  County  Courts,  cannot  take  away  the  jurisdiction  given  to  the  District  Cooits 
by  the  Constitution.    Fitzgerald  v.  IJrton  et  al.,  4  Cal.  235. 

17.  The  Act  of  the  Legislature,  by  which  a  District  Judge  of  one  district  is 
empowered  to  hold  a  District  Court  in  another  district,  is  constitutional  and  valid; 
ana  a  Court  held  in  pursuance  of  such  act  by  a  District  Judge  in  a  district  other 
than  the  one  for  which  he  was  elected  is  not,  for  that  reason,  improperly  orgaU' 
ixed.     The  People  v.  McCavley,  1  Cal.  379. 

18.  The  Clerk  of  the  Court  has  power  to  issue  a  venditioni  exponas  at  common 
law,  or  under  the  statute  "  To  Reflate  Proceedings  in  the  District  Courts,"  of 
1850,  p.  24,  which  authorizes  the  Court  to  frame  new  writs  and  process,  and  to 
issue  such  executions  and  other  writs  as  may  be  necessary  to  carry  tneir  judgments 
into  full  force  and  effect.    Smith  v.  Marsh,  2  Cal.  524. 

§  19.  Oriffinal  Jurisdiction. 

Their  original  jurisdiction  shall  extend  to  all  civil  cases  where  the 
amount  in  dispute  exceeds  two  hundred  dollars,  exclusive  of  inter- 
est, and  to  all  criminal  cases  not  otherwise  provided  for.  In  cases 
involving  the  title  or  possession  of  real  property,  and  in  all  issues  of 
fact  joined  in  the  Probate  Court,  their  jurisdiction  shall  be  unlunited. 

§  20.  Mat/  try  indictments  in  certain  cases. 

In  all  the  counties  of  this  State,  the  District  Courts  shall  have 
jurisdiction  to  try  and  determine  all  indictments  transmitted  to  them 
from  the  Court  of  Sessions,  in  the  cases  provided  for  by  law. 
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§  21.  Appellate  jurisdiction. 

[1854.]  The  appellate  jurisdiction  of  these  Courts  shall  extend 
to  hearing  upon  appeal : 

1st.  A  judgment  of  a  Court  of  Sessions  in  a  criminal  action; 

2d.  A  judgment  of  a  Court  of  Sessions,  rendered  on  appeal  from 
Justices',  Mayors',  or  Recorders'  Courts,  in  a  criminal  action; 

8d.  An  order  or  judgment  of  a  Probate  Court,  in  the  cases  pre- 
scribed bj  statute. 

See  ante,  ^  318. 

§  22.  May  i»me  writs  mecessary  to  the  proper  exercise  of  their 
powers. 

These  Courts,  and  the  Judges  thereof,  shall  hare  power  to  issue 
all  writs  necessary  or  proper  to  the  complete  exercise  of  the  power 
conferred  upon  them  by  the  Constitution,  and  by  this  and  other 
statutes. 

§  28,  Place  of  holding  District  Courts. 

The  terms  shall  be  held  at  the  county  seats  of  the  seyeral 
counties;  if  a  room  for  holding  the  Court  be  not  provided  by  the 
county,  together  with  attendants,  fuel,  lights  and  stationery,  suit- 
able and  sufficient  for  the  transaction  of  business,  the  Court  may 
direct  the  Sheriff  to  provide  such  room,  attendants,  fuel,  lights  and 
stationery,  and  the  expenses  thereof  shall  be  a  county  charge. 

§  24.  Duration  of  their  terms. 

The  terms  shall  be  held  until  the  business  of  the  term  is  fully 
disposed  of,  or  until  the  day  fixed  for  the  commencement  of  some 
other  term  in  the  district,  and  may  be  adjourned  from  time  to  time, 
in  the  discretion  of  the  Court. 

§  25.  District  Judges  shall  transact  business  at  chambers. 

[1858,  1862.]  The  District  Judges  shall,  at  all  reasonable 
times,  when  not  engaged  in  holding  Courts,  transact  such  business 
at  chambers  as  may  be  done  out  of  Court.  At  chambers  they  may 
try  and  determine  writs  of  mandamuSy  certiorari^  quo  warranto^ 
hear  and  dispose  of  motions  for  new  trials,  and  for  all  applications 
for  orders  and  writs  which  are  usually  granted,  in  the  first  instance, 
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upon  ex  parte  application,  and  may  ako,  in  their  discretion,  hear 
and  [determine]  deliver  applications  to  discharge  such  orders  and 
writs ;  they  may  ako  hear  and  determine  application  for  writs  of 
assistance,  at  chambers. 

§  26.  Transfer  of  coBesfrom  the  District  to  the  County  Court. 

[1854.]  Whenever  an  action  or  proceeding  is  commenced  in  a 
District  Court,  in  which  a  County  Court  has  concurrent  jurisdiction, 
the  District  Court  may,  if  the  parties  consent,  by  order,  transfer  lie 
same  to  the  County  Court  of  the  same  county;  upon  such  traDsfer- 
ence,  the  County  Court  shall  have  and  exercise  over  such  action  or 
proceeding  the  same  jurisdiction  as  if  ori^ally  commenced  therm. 

§  27.  Temporary  disability  of  the  District  Judge^  who  mayhild 
terms  during. 

A  District  judge  may  hold  a  term  in  any  Judicial  District  in  this 
State,  upon  the  request  of  the  Judge  of  the  District  in  which  such 
term  is  to  be  held ;  and  when,  by  reason  of  sickness  or  absence 
from  the  State,  or  from  any  other  cause,  a  term  cannot  be  held  in 
a  district  by  the  Judge  thereof,  a  certificate  of  that  fact  shall  be 
transmitted  by  the  Clerk  to  the  Governor,  who  shall  thereupon 
direct  some  other  District  Judge  to  hold  such  term.  It  shall  be  the 
duty  of  the  Judge  thus  directed  to  hold  such  term. 

§  28.  District  Courts  may  make  rules  for  their  government. 

Each  District  Court  shall  have  power  to  make  rules,  not  incon- 
sistent with  the  Constitution  and  laws  of  this  State,  for  its  own  gov- 
ernment and  the  government  of  its  officers,  but  such  rules  shall  not 
be  in  force  until  thirty  days  after  their  adoption  and  publicatira, 
and  no  rule  shall  be  made  imposing  any  tax  or  charge  upon  anj 
legal  proceeding,  or  making  an  allowance  to  any  officer  for  services. 


Chapter  IV. — The  Superior  Court  of  the  City  of  San  Franaico- 

[Sections  twenty-nine  to  thirty-nine,  inclusive,  organizing  the 
Superior  Court  of  the  City  of  San  Francisco,  were  repealed  by  an 
Act  passed  March  30th,  1857.] 

See  Statutes  of  1S57,  12S. 
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1.  The  late  Saperior  Court  of  San  Francisco  had  no  jurisdiction  of  a  suit  affect- 
ing real  estate  situated  outside  the  city  limits.  If  this  point  arose  on  the  complaint, 
it  would  be  fatal.  And  probably,  if  the  fact  that  the  property  was  beyoud  the  city 
appeared  anywhere  in  the  record,  it  would  be  fatal.     Watts  v.  WhitCy  13  Cal.  321. 

2.  The  Superior  Court  of  San  Francisco  had  jurisdiction  of  a  suit  to  settle  the 
accounts  of  a  partnership  formed  for  the  purchase  of  mining  claims,  where  both 
parties  resided  in  said  city ;  but  could  not  oy  its  decree  affect  the  title  to,  or  any 
interest  in,  the  claims  themselves.    Id. 

3.  The  late  Superior  Court  had  power  to  send  a  summons  for  service  out  of  the 
City  of  San  Francisco.     Chipman  v.  Bowman,  14  Cal.  157. 


Chapter  V. — The  County  Courts. 

Sec.  40.  A  County  Court  shall  be  in  each  county. 

41.  County  Judge  ^  election  and  qualification. 

42.  Vacan^^  how  filled. 

43.  Appellate  jurisdiction  of  the  County  Courts. 

44.  Original  jurisdiction. 

45.  Additional  powers. 

46.  Terms  of  County  Court. 

47.  Place  of  holding  Court. 

§  40.  A  County  Court  shall  be  in  each  county. 

There  shall  be  in  each  of  the  counties  of  this  State  a  County 
Court,  with  the  jurisdiction  conferred  by  this  chapter. 

§  41.   County  Judge^  election  and  qualification. 

The  County  Judge  of  each  county  shall  be  the  Judge  of  the 
County  Court.  The  County  Judge  of  each  county  shall,  except  in 
the  cases  otherwise  provided  by  special  statutes,  be  chosen  by  the 
electors  of  the  county,  at  the  general  election  in  the  year  one 
thousand  eight  hundred  and  fifty-three,  and  every  four  years  there- 
after, and  shall  enter  upon  the  duties  of  his  office  on  the  first  Mon- 
day of  April  subsequent  to  his  election.  Before  entering  upon  his 
duties  he  shall  take  the  constitutional  oath  of  office. 

I .  It  is  not  competent  for  the  Legislature  to  change  the  period  of  the  tenure  of 
the  office  of  the  Judges  of  County  Courts,  any  more  than  to  change  those  of 
Supreme  and  District  Judges.  People  v.  Templeton,  12  Cal.  401 ;  People  v.  Roi- 
borough,  14  Cal.  187. 

• 

§  42.   Vacancy y  how  filled. 

In  case  of  a  vacancy  in  the  office  of  County  Judge,  the  vacancy 
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shall  be  filled  by  appointment  from  the  Governor  mitil  the  next 
general  election,  when  a  Gounij  Judge  shall  be  chosen  for  die 
unexpired  term  of  the  preceding  Judge,  and  until  the  new  Judge 
elected  be  qualified. 

1.  An  election  which  was  ordered  hj  the  Board  of  Saperrisors  to  fill  a  racancr 
in  the  office  of  Conntj  Judge,  withoat  proclamation  of  the  GoTemor,  is  inmlid, 
and  the  office  beinfi^  Tacant,  can  be  properly  filled  by  appointment  of  the  GoTeroor. 
People  V.  Porter,  6  Cal.  28;  PeopU  v.  Martin,  12  CTal.  411. 

2.  The  appointee  of  the  Governor  to  the  office  of  Connty  Jadge  will  hold  over 
a  person  elected  to  the  same  office  at  a  special  election  ordered  by  the  Board  of 
Supervisors  of  the  count j.    People  v.  Martin,  12  Cal.  411. 

§  43.  Appellate  jurisdiction  of  County  Courts. 

The  Gounij  Court  shall  have  jurisdiction  to  hear  and  determine 
all  civil  causes  appealed  thereto  from  a  Justice's,  Major's,  or 
Recorder's  Court,  in  the  county. 

1.  The  Conntj  Court  has  the  sole  appellate  jurisdiction,  in  all  cases,  civil  and 
criminal,  arising  in  Justices'  Courts,  subject  to  such  restrictions  as  the  Legislature 
may  impose  by  making  the  decisions  of  the  Justice  final  in  such  cases  as  maj  be 
determined  bj  law.    People  v.  Fowler,  9  Cal.  88. 

2.  The  County  Court  on  appeal  should  proceed  to  try  the  case  on  its  merits 
anew,  and  not  dismiss  the  same  if  defendant  had  no  notice  of  trial  in  the  Jostioe's 
Court.     Cciye  v.  Baldwin,  5  Cal.  75. 

§  44.   Original  jurisdiction. 

The  County  Court  shall  have  original  civil  jurisdiction: 

1st.  Of  an  action  to  enforce  the  lien  of  mechanics  and  others ; 
'    2d.  Of  an  action  to  prevent  or  abate  a  nuisance ; 

3d.  Of  all  proceedings  against  ships,  vessel  or  boats,  or  agzunst 
the  owners  or  masters  thereof,  when  the'  suit  or  proceeding  is  fcr 
the  recovery  of  seamen's  wages,  for  a  voyage  performed  in  whole 
or  in  part  without  the  waters  of  this  State ; 

4th.  Of  proceedings  in  cases  of  insolvency. 

1.  An  act  conferring  ^'urisdiction  on  the  County  Courts,  in  actions  forwbich 
Courts  of  general  jurisdiction  have  always  supplied  a  remedy,  as  "special  esses,** 
is  unconstitutional  and  void.    Parsons  v.  Twiumne  W.  Co.,  5  Cal.  44. 

2.  Where  parties  stipulate  to  arbitrate,  and  that  the  award  he  entered  as  a  jnd^ 
ment  of  the  County  Court :  ffdd,  that  it  was  void  in  ioto^  if  it  exceeded  two  ha&- 
dred  dollars,  as  the  Court  had  no  jurisdiction.     Williams  v.  Walton,  9  Cal.  145. 

3.  A  County  Court  has  no  jurisdiction  to  enforce  a  mechanic's  lien,  when  the 
amount  in  controversy  exceeds  two  hundred  dollars.    Brock  v.  Bruce,  5  Cal.  SSO* 

4.  The  District  Courts  have  constitutional  jurisdiction  of  cases  of  nouance. 
The  grant  of  such  to  the  Connty  Court  by  statute,  cannot  take  away  the  coostitB- 
tional  jurisdiction  of  the  District  Court.    Fitzgerald  v.  Urton,  4  Cal.  238. 

5.  In  conferring  the  jurisdiction  of  actions  to  prevent  or  abate  nuisances  npoa 
the  County  Courts,  the  Legislature  exceeded  its  constitutional  anthority,  and  the 
portion  of  the  act  which  contained  it  is  invalid.  Parsons  v.  Tttolumne  W^  C^i  ^ 
Cal.  43. 
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6.  The  Legislature,  in  conferring  jurisdiction  in  insolvency  cases  upon  both  the 
District  and  the  County  Courts,  acted  in  the  exercise  of  a  legitimate  power,  and 
the  Courts  have  concurrent  jurisdiction.    Harper  v.  Fredon,  6  Cal.  76. 

§  45.  Additional  powers. 

The  County  Court  and  the  Judge  thereof  shall  have  power,  at 
chambers,  to  try  and  determine  writs  of  maTtdanmSy  certiorari  and 
quo  warranto,  and  to  issue  all  writs  necessary  or  proper  to  the  com- 
plete exercise  of  the  powers  conferred  upon  it  by  this  and  other 
statutes. 

§  46.  Terms  of  County  Court. 

This  Court  shall  hold  a  term  on  the  first  Monday  of  January, 
March,  May,  July,  September  and  November,  of  each  year,  which 
shall  continue  until  all  the  business  of  the  Court  be  disposed  of. 

§  47.  Place  of  holding  Court. 

If  a  room  for  holding  the  Court  be  not  provided  by  the  county, 
together  with  attendants,  fuel,  lights  and  stationery,  suitable  and 
sufficient  for  the  transaction  of  business,  the  Court  may  direct  the 
Sheriff  to  procure  such  room,  attendants,  fuel,  Ughts  and  stationery, 
and  the  expenses  thereof  shall  be  a  county  charge. 


Chapter  VI. — The  Courts  of  Sessions. 

Sec.  48.  A  Court  of  Sessions  shall  be  in  each  county. 

49.  Constitution  of  the  Court. 

50.  Election  of  Associate  Justices. 

61.   Vacancy  in  the  office  of  Associate  Justice,  how  filled. 

52.  Jurisdiction  of  the  Court  of  Sessions. 

53.  Indictments  for  certain  offenses  shall  be  transmitted  to 
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54.  Indictments  shall  also  be  tran^erredfor  cause. 
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56.  Jurisdiction  of  bays,  streams,  etc.,  which  separate  two 

counties. 

57.  Preservation  of  papers   relating  to  business  of  the 
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58.  Record  of  county  business  shall  be  kept  cUstincL 

59.  Terms  of  the  Court  of  Sessions. 

60.  Place  of  holding  the  Court 

§  48.  A  Court  of  Sessions  shall  be  in  each  county. 

There  shall  be  in  each  of  the  counties  of  tUs  State,  a  Court 
denominated  a  Court  of  Sessions,  with  the  jurisdiction  conferred  bj 
ihis  chapter. 

§  49.   Constitution  of  the  Court. 

The  Court  of  Sessions  of  each  county  shall  be  composed  of  the 
County  Judge,  who  shall  be  the  presiding  Judge  thereof,  and  two 
Justices  of  the  Peace  of  the  County,  as  Associate  Justices. 

1.  The  Coanty  Jndge  and  two  Associate  Justices  compose  the  Court  of  Sei- 
sions,  and  the  presence  of  aU  three  is  necessary  to  the  transaction  of  any  bosines. 
People  V.  Ak  Chung,  5  Cal.  105;  People  v.  Barbour,  9  Cal.  234. 

2.  It  is  irregular  for  one  of  the  Justices  composing  the  Court  of  Sessions  on 
a  criminal  trial  to  retire  before  the  termination  of  the  trial,  and  another  Justice, 
not  present  during  the  previous  stages  of  it,  to  come  in  and  participate  in  the  pro- 
ceedings. The  members  of  the  Court  who  act  as  such  when  the  case  is  deTeloped, 
should  continue  to  act  until  the  close.  Whether  such  irregularity  is  sufficient  to 
reverse  a  conviction  otherwise  regular,  is  not  here  decided ;  but  the  pr^ctioe  is 
dangerous  and  disapproved  of.    People  v.  Eckert,  16  Cal.  113. 

§  50.  Election  of  Associate  Justices. 

The  Associate  Justices  of  the  Court  of  Sessions  shall  be  chosen 
by  the  Justices  of  the  Peace  of  the  county.  The  County  Judge 
shall  convene,  at  the  County  Seat,  on  the  first  Monday  of  the 
month  subsequent  to  the  general  election  in  each  year,  the  pereois 
elected  as  Justices  of  the  Peace  of  the  county  at  said  preceding 
general  election,  and  they,  after  being  qualified  and  filing  their 
respective  bonds  as  such  Justices,  as  required  by  law,  shall  elect, 
by  ballot,  two  of  their  number  as  Associate  Justices  of  the  Court  of 
Sessions.  The  County  Judge  shall  preside  over  the  conventicm, 
and  the  County  Clerk  shall  be  its  Clerk.  A  majority  of  the  per- 
sons who  have  qualified  and  filed  their  bonds  as  Justices  of  the 
Peace  of  the  county,  shall  form  a  quorum  for  the  purpose  of  the 
election.  A  minute  of  the  proceedings  of  the  convention  shall  be 
entered  in  the  records  of  the  Courts  of  Sessions.  A  certificate  of 
election  shall  be  ^ven  by  the  County  Judge  and  Clerk,  under  the 
seal  of  the  Court  of  Sessions,  to  the  two  persons  who  receive  a 
majority  of  all  the  votes  cast.     Should  there  be  no  election  for 
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Associate  Justices  held  at  the  time  above  prescribed,  the  County 
Judge  shall  at  any  time  be  authorized  to  call  an  election  for  such 
pturpose,  by  giving  ten  days'  notice  thereof. 

1.  On  an  election  by  Justices  of  the  Peace  for  Associate  Justices  of  the  Conrt 
of  Sessions,  the  County  Judge  and  Clerk  are  ex  officio  officers  of  this  convention ; 
but  they  have  no  authority  other  than  that  of  presiding  over  and  recording  its 
proceedings,  and  the  dissolution  of  the  convention  by  the  County  Judge  is  illegal. 
People  V.  Campbell,  2  Cal.  137. 

2.  When  the  Justices  of  the  Peace  fail  to  elect  from  their  number  Associate 
Justices  of  the  Coiurt  of  Sessions,  on  the  first  Monday  in  October,  the  County 
Judge  may  appoint  Associates  for  the  term ;  but  the  Justices  may  convene  at  a 
subsequent  time  and  elect  Associates.    Id. 

3.  Where  the  Convention  of  Justices  of  the  Peace  for  electing  two  Associate 
Justices  of  the  Court  of  Sessions  was  presided  over  by  the  acting  County  Judge, 
his  official  acts  at  such  convention  were  legal  and  valid — although  it  was  after- 
wards determined  that  another  person  had  l^en  legally  elected  to  that  office  ;  and 
a  Court  of  Sessions  composed  of  said  other  person  as  County  Judge  and  of  the 
two  Associates  elected  by  such  convention,  was  legally  organized.  People  v. 
Wtfman,  15  Cal.  74. 

§  51.   Vacancy/  in  the  office  of  Associate  Justices j  how  filled. 

If  the  Justices  of  the  Court  of  Sessions,  or  either  of  them,  be 
absent  at  a  term  of  a  Court  of  Sessions,  or  the  office  of  those  Jus- 
tices, or  either  of  them,  be  vacant,  the  County  Judge  shall  supply 
the  vacancy  or  deficiency  for  the  term,  by  designating  the  requi- 
site number  to  form  the  Court  from  the  Justices  of  the  Peace  of 
the  County. 

§  52.  Jurisdiction  of  the  Court  of  Sessions. 

[1854,  I860.]     The  Courts  of  Sessions  shall  have  jurisdiction : 

1st.  To  inquire,  by  the  intervention  of  a  Grand  Jury,  of  all  pub- 
lic offenses  committed  or  triable  in  their  respective  counties ; 

2d.  To  tiy  and  determine  aU  indictments  found  therein,  for  all 
public  offenses,  except  murder,  manslaughter,  fighting  a  duel  and 
killing  or  wounding  any  person  therein,  and  arson; 

3d.  To  hear  and  determine  appeals  from  Justices',  Mayors'  and 
Recorder'  Courts,  in  cases  of  a  criminal  nature. 

1.  The  Conrt  of  Sessions  has  no  appellate  jurisdiction  in  either  civil  or  criminal 
cases.    Its  jnrisdiction  is  only  original.    People  v.  Fowler,  9  Cal.  97. 

§  53.  Indictments  for  certain  offenses  shall  be  transmitted  to  the 
District  Court. 

[1854,  I860.]  When  an  indictment  is  found  in  the  Court  of 
Sessions  for  murder,  manslaughter,  fighting  a  duel  and  killing  or 
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wounding  any  person  therein,  or  arson,  it  shall  be  transmitted  by 
the  Clerk  to  the  District  Court  sitting  in  the  county  for  trial; 
except  when  the  indictment  is  found  against  a  person  holding  the 
office  of  District  Judge,  when  it  shall  be  transmitted  to  the  District 
Court  of  such  other  district  as  the  Court  of  Sessions  may  direct. 

1.  The  Lepslatare  possessed  the  undoabted  right  to  transfer  the  criminal  bosi- 
ness  of  the  Court  of  Sessions  to  the  District  Court.  Peopie  t.  GUman,  5  Cai.  380. 

§  54.  IndictmenU  sltall  also  be  tramferred  for  cause. 

[1854.]  Indictments  found  in  the  Court  of  Sessions  shall  be 
transmitted  to  the  District  Court  sitting  in  the  county,  for  trial  in 
the  following  cases : 

1st.  Whenever  a  Judge  or  Justice  of  the  Court  of  Sessions  ia 
by  law  disqualified  from  hearing  or  trying  the  same ; 

2d.  Indictments  found  against  a  member  of  the  Court  of  Ses- 
sions, or  any  Justice  of  the  Peace  of  the  county. 

§  55.  Additional  powers  and  jurisdiction. 

The  Court  of  Sessions,  except  in  the  counties  in  which  a  Board 
of  Supervisors  is  established,  shall  also  have  power  and  jurisdic- 
tion in  its  county : 

1st.  To  make  orders  respecting  the  property  of  the  county,  in 
conformity  with  any  law  of  this  State,  and  to  take  care  of  and  pit^ 
serve  such  property ; 

2d.  To  examine,  settle  and  allow  all  accounts  legally  chargeaUe 
against  the  county,  and  to  direct  the  levying  such  per  centage  on  the 
assessed  value  of  real  and  personal  property  in  the  county  as  may 
be  authorized  by  law ; 

3d.  To  examine  and  audit  the  accounts  of  all  officers  having  the 
care,  management,  collection  and  disbursement  of  any  money 
belonging  to  the  county,  or  appropriated  by  law  or  otherwise  for 
its  use  and  benefit ; 

4th.  To  control  and  manage  public  roads,  turnpikes,  femes, 
canals  and  bridges  within  the  county,  where  the  law  does  not  pro- 
hibit such  jurisdiction,  and  to  make  such  orders  as  may  be  neces- 
sary and  requisite  to  carry  its  control  and  management  into  eflect; 

5th.  To  divide  the  county  into  townships,  and  to  create  new 
townships,  and  to  change  the  divisions  of  the  same,  as  the  conven- 
ience of  the  county  may  require ; 
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6tii.  To  establish  and  change  election  precincts ; 

7th.  To  control  and  manage  the  property,  real  and  personal, 
belonging  to  the  county,  and  to  receive  by  donation  any  property 
for  the  use  and  benefit  of  the  county ; 

8th.  To  purchase  any  real  and  personal  property  necessary  for 
the  use  of  the  county ;  provided,  the  value  of  such  real  property 
be  previously  estimated  by  three  disinterested  persons,  to  be 
appointed  for  that  purpose  by  the  District  Court  of  the  county ; 

9th.  To  sell  and  cause  to  be  conveyed  any  property  belongmg  to 
the  county,  appropriating  the  proceeds  of  such  sale  to  the  use  of 
the  same ; 

10th.  To  cause  to  be  erected  and  furnished  a  court-house,  jail, 
and  such  other  public  buildings  as  may  be  necessary,  and  the  same 
to  be  kept  in  repair;  provided,  that  the  erection  of  such  court- 
house, j£ul,  and  other  public  buildings  be  let  out,  after  one  month's 
previous  publication,  in  each  case,  of  a  readiness  to  receive  proposals 
therefor,  to  the  lowest  bidder,  who  will  give  good  and  sufficient 
security  for  the  completion  of  any  contract  which  may  be  made 
respecting  the  same ; 

llih.  To  ascertain  and  determine  with  a  jury,  or  by  consent  of 
parties  without  a  jury,  the  just  compensation  to  be  made  to  the 
owners  of  private  property  taken  for  public  use ; 

12th.  To  do  and  perform  all  such  other  acts  and  things  as  may 
be  requisite  and  necessary  to  the  full  discharge  of  the  powers  and 
jurisdiction  conferred  on  the  Court. 

1 .  All  other  than  judicial  functions  conferred  npon  the  Courts  of  Sessions  or  its 
officers,  are  unconstitutional  and  void.  Burga^ne  y.  Supervisors  of  San  Francisco 
County f  5  Cal.  20 ;  Pheian  y.  Supervisors  of  San  Francisco  County,  6  Id.  540 ; 
Hardenburgh  y.  Kidd,  10  Id.  403. 

2.  The  powers  conferred  on  the  Court  of  Sessions  by  this  section  were  confer- 
red on  the  Boards  of  Supervisors  of  the  several  counties  by  Act  of  the  Legislature, 
passed  March  20th,  1855. 

§  56.  Jurisdiction  of  hay%,  streams,  etc.,  which  separate  two 
covmties. 

When  any  bay,  river,  stream,  creek  or  slough  separates  two 
coxmties,  the  Court  of  Sessions  of  the  county  lying  on  the  left  bank 
descending  such  bay,  river,  stream,  creek  or  slough,  shall  have  the 
jurisdiction  of  the  same,  so  far  as  the  control  and  management  of 
bridges  and  ferries  are  concerned,  but  all  sums  paid  for  licenses  to 
construct  any  bridges,  or  to  run  any  ferries  over  such  river,  stream, 
creek,  or  slough,  shall  be  divided  equally  between  the  two  counties. 
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§  57.  Preservation  of  papers  relating  to  business  of  the  county. 

All  accounts,  vouchers,  papers,  petitions  and  documents  relating  I 

to  the  business  or  property  of  the  county,  shall  be  appropriately 
arranged  under  their  several  heads,  filed  in  the  office  of  the  Comity 
Clerk,  and  preserved  separate  from  the  papers  and  documents  of 
the  Court,  as  a  Court  having  crimii&l  jurisdiction. 

§  58.  Records  of  cou/nty  Itcsiness  shall  be  kept  distinct. 

The  orders,  judgments  and  proceedings  of  the  Court,  when  sitting 
for  the  transaction  of  county  business,  shall  be  entered  by  the  Clerk 
in  separate  books  to  be  kept  for  that  purpose. 

§  59.  Terms  of  the  Court  of  Sessions. 

[1854, 1855.]  A  term  of  the  Court  of  Sessions  shall  be  held 
at  the  county  seat  in  each  county  on  the  first  Monday  of  February, 
April,  June,  August,  October  and  December  of  each  year,  except- 
ing the  Court  of  Sessions  in  and  for  the  county  of  Calaveras  ^all  be 
held  on  the  second  Monday  of  January,  March,  May,  July,  Sep- 
tember and  November,  and  excepting  also  the  county  of  Placer, 
where  the  tenns  of  said  Court  shall  be  held  on  the  second  Monday 
of  February,  May,  August  and  November  in  each  year,  and  shaB 
continue  until  the  commencement  of  the  next  term,  imless  afl  the 
business  of  the  Court  be  sooner  disposed  of.  Special  terms  of  the 
Court  may  also  be  held  whenever,  in  the  opinion  of  the  County 
Judge,  the  pubUc  interests  require  the  same. 

1.  An  indictment  for  grand  larceny  fonnd  at  a  special  term  of  the  Conrt  of  Sei- 
sions  is  valid.  Under  the  statute  authorizing  that  Court  towhold  special  terms  is 
certain  cases,  the  Court,  when  specially  called,  has  the  same  powers  as  at  a  i^ii- 
lar  term.    People  v.  Carabin,  14  Cal.  439. 

§  60.  Pla^e  of  holding  the  Court. 

Until  a  court-house  be  erected  for  the  couniy,  this  Court  may 
direct  the  Sheriff  to  furnish  a  suitable  room  for  holding  the  Court, 
and  the  expenses  thereof  shall  be  a  couniy  charge.  This  Court 
may,  also,  at  any  time,  direct  the  Sheriff  to  ifiimish  attendants,  fuel, 
lights  and  stationery,  suitable  and  sufficient  for  the  transaction  of 
business,  and  the  expenses  thereof  shall  be  a  county  charge. 
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Chapter  NIL.— The  Probate  CmH. 

Sec.  61.  Probate  Court  shall  be  in  each  county • 

62.  Judge  of  Probate  Court. 

63.  Jurisdiction  of  Probate  Court. 

64.  Powers  of  County  Judge  as  Judge  of  Probate  Court  in 
•  vacation. 

§  61.  Probate  Court  shall  be  in  each  county. 

There  shall  be  in  each  countj  a  Probate  Court,  with  the  jurisdic- 
tion conferred  by  this  chapter. 

1.  The  jarisdiction  of  the  Probate  Court  over  testamentary  and  probate  matters 
is  not  exclusive.  Most  of  its  general  powers  belong  peculiarly  and  originally  to 
the  Conrt  of  Chancery,  which  still  retains  its  jurisdiction.  Deck  et  al,  y.  Gerke  et 
al.,  12  Cal.  433. 

See  Belknap's  Probate  Practice,  pp.  21-24. 

§  62.  Judge  of  the  Probate  Court. 

The  Countj  Judge  of  each  countj  shall  be  the  Judge  of  the 
Probate  Court. 

§  63.  Jurisdiction  of  Probate  Court. 

The  Probate  Court  shall  have  power  to  open  and  receive  the 
proof  of  last  wills  and  testaments,  and  to  admit  them  to  probate ;  to 
grant  letters  testamentarj,  of  administration  and  of  guardianship^ 
and  to  revoke  the  same  for  cause  shown  according  to  law;  to  com- 
pel executors,  administrators  and  guardians  to  render  an  account 
when  required,  or  at  the  period  fixed  bj  law ;  to  order  the  sale  of 
propertj  of  estates  or  belonging  to  minors;  to  order  the  pajment  of 
debts  due  bj  estates;  to  order  and  regulate  all  partitions  of  prop- 
ertj or  estate  of  deceased  persons;  to  compel  the  attendance  of 
witnesess;  to  appoint  appraisers  or  arbitrators;  to  compel  the  pro- 
duction of  tide  deeds,  papers,  or  other  property  of  an  estate  or  of  a 
minor;  and  to  make  such  other  orders  as  maj  be  necessarj  and 
proper,  in  the  exercise  of  the  jurisdiction  conferred  upon  the  Probate 
Court. 

§  64.  Powers  of  County  Judge  as  Judge  of  Probate  Court  in 
vacation. 

The  Countj  Judge  shall  have  power  in  vacation  to  appomt 
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appraisers  to  receive  inventories  and  accounts  to  be  filed  in  his 
Court;  to  suspend  the  powers  of  executors,  administrators,  or  giutf- 
dians  in  the  cases  allowed  by  law ;  to  grant  special  letters  of  admin- 
istration or  guardianship ;  to  approve  claims  and  bonds,  and  to  direct 
the  issuance,  from  his  Court,  of  all  writs  and  process  necessaiy  in 
the  exercise  of  his  powera  as  Probate  Judge. 

§  65.  Repealed,* 


Chapter  Vm. — Jtcstices^  Courts. 

Sec.  66.  Denomination  of  Courts  held  hy  Justices  of  the  Peace. 

67.  Jurisdiction  of  Justices*  Courts, 

68.  JExceptions  to  jurisdiction. 

69.  Shall  also  have  jurisdiction  of  certain  public  offenses. 

70.  Justices^  Courts  shall  be  always  open. 

71.  Term,  election  and  qualification  of  Justices. 

§  66.  Denomination  of  Courts  held  hy  Justices  of  the  Peace. 

The  Courts  held  by  Justices  of  the  Peace  in  this  State  shall  be 
denominated  Justices'  Courts,  and  shall  have  the  jurisdiction  con- 
ferred by  this  chapter;  but  nothing  contained  in  this  chapter  shaD 
affect  their  jurisdiction  in  actions  or  proceedings  now  pending 
dierein,  nor  shall  it  affect  any  judgment  or  order  already  made,  or 
proceedings  already  taken. 


•Chaptkb  ccccui. 

An  Act  in  relation  to  tht  PrcbaU  Ckntrt  in  ikt  City  and  Countf  of  Setn  fVanojeo. 

[Approved  Maj  18th,  1861.] 

SsonoN  1.  The  Coanty  Judse  of  the  Connt>'  of  San  Francisco,  actinic  as  Probate  Jndfei 
•hall  hold  a  term  of  the  Probaro  Court  in  the  City  and  County  of  San  Francifco.  on  the  Cnt 
Honday  of  January.  March.  May.  July,  September  and  November,  of  each  year:  p«vitf«tf, 
that  each  term  of  Mid  Court  Bhail,  either  with  or  without  intermediate  af^ottrnmeuta,  cm- 
tinne  to  the  commencement  of  the  next  term. 

SBonoif  2.  Monday  in  each  week  is  hereby  set  apart  for  the  special  transaction  of  bosM 
in  said  Court,  which  day  shall  be  known  as  the  ^neral  probate  day  of  said  Court  Bat 
nothing  herein  shall  prevent  the  transaction  of  buiaueFs  in  said  Court  upon  other  days. 

Sbotion  8.  In  case  of  the  absence  of  the  said  Judge  fh>m  said  Coart,  upon  any  day  apoa 
which  any  order,  notice,  process,  matter,  or  business  whatever,  shall  bo  made  retiimabie  to 
said  Court,  or  may  come  on,  or  be  set  for  hearing,  examination,  or  determination  tbereea* 
or  bo  pending  on  said  Court,  no  such  order,  notice,  process,  matter,  or  business,  shall  fiw  by 
reason  of  sucn  absence,  but  the  same  shall  be  continued  to  the  next  general  probate  day  w 
said  Court;  and  in  case  of  the  Airther  continuation  of  such  absence,  snail  be  continord  fron 
one  general  probate  day  to  another,  until  the  said  Judge  shall  be  present  in  said  Court  apo» 
a  general  probate  day.  The  Clerk  of  said  Court  shall  make  an  entnr  in  the  minntei  of  mm 
Court  of  every  such  absence,  and  such  entry  shall  be  conclusive  eviaon(»  of  the  ftct  of  nea 
absence,  and  of  any  and  every  continuance  provided  for  by  this  section.  ^^ 

Skotioii  4.  All  acts  and  parts  of  acts,  so  mr  as  the  same  conflict  with  this  Act,  are  bemr 
repealed. 

Bkctioh  6.  This  Act  ^all  take  effect  £h>m  and  after  its  passage. 
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§  67.  Jurisdiction  of  JuBtice%^  QourU. 

[1856.]  Justices'  Courts  shall  have  jurisdiction  of  the  followmg 
actions  and  proceedings : 

1st.  Of  an  action  arising  on  contracts  for  the  recovery  of  money 
only,  if  the  sum  claimed,  exclusive  of  interest,  does  not  exceed  two 
hundred  dollars; 

2d.  Of  an  action  for  damages  for  injury  to  the  person,  or  for 
taking  or  detaining  personal  property,  or  for  injuring  real  or  per- 
sonal property,  if  the  damages  claimed  do  not  exceed  two  hundred 
dollars; 

3d.  Of  an  action  for  a  fine,  penalty  or  forfeiture,  not  exceeding 
.  two  hundred  dollars,  given  by  statute  or  the  ordinance  of  an  incor- 
porated city; 

4th.  Of  an  action  upon  a  bond  conditioned  for  the  payment  of 
money  not  exceeding  two  hundred  dollars,  though  the  penalty 
exceed  that  sum,  the  judgment  to  be  given  for  the  sum  actually 
due ;  when  the  payments  are  to  be  made  by  installments,  an  action 
may  be  brought  for  each  installment  as  it  becomes  due ; 

5th.  Of  an  action  upon  a  surety,  bond  or  undertaking  taken  by 
them,  though  the  penalty  exceed,  if  the  amount  claimed  does  not 
exceed  two  hundred  dollars;      * 

6th.  Of  an  action  for  the  foreclosure  of  any  mortgage,  or  the 
enforcement  of  any  lien  on  real  or  personal  property,  when  the  debt 
secured  does  not  exceed,  exclusive  of  interest,  two  hundred  dollars; 

7ih.  Of  an  action  to  recover  the  possession  of  personal  property, 
when  the  value  of  such  property  does  not  exceed  two  hundred  dol- 
lars; 

8th.  To  take  and  enter  judgment  on  the  confession  of  a  defend- 
ant, when  the  amount  confessed  does  not  exceed  two  hundred  dol- 
lars; 

9th.  Of  an  action  for  a  forcible  or  unlawful  entry  upon,  or  a  foi^ 
cible  or  unlawAiI  detention  of  lands,  tenements  or  other  possession ; 

10th.  Of  an  action  to  determine  the  right  to  a  mining  claim,  and 
for  damages  for  injury  to  the  same,  when  the  damages  claimed  do 
not  exceed  two  hundred  dollars; 

11th.  Of  proceedings  respecting  vagrants  and  disorderly  persons. 

1.  Justices  of  the  Peace  alone  hare  power  to  try  and  commit  deserted  seamen, 
under  the  Acts  of  Congress ;  and  Commissioners  under  the  United  States  Courts- 
can  only  arrest  and  commit  for  trial.    Ex  parte  CrandaU,  2  Cal.  144. 
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2.  The  law  presumes  nothing  in  favpr  of  the  jarisdiction  of  Justices'  Courts ; 
and  a  party  who  asserts  a  right  under  the  judgment  of  a  Justice,  must  affirmatiyelr 
show  every  fact  necessary  to  show  such  jurisdiction.   Swain  v.  Chase,  12  Cai.  385. 

3.  All  cases  in  law  and  in  equity,  when  the  amount  in  dispute  does  not  exceed 
two  hundred  dollars,  exclusive  of  interest,  are  left  undisposed  of  by  the  Constita- 
tion,  for  the  Legislature  to  confer  on  County  Courts  as  "  special  cases,"  or  on  Jus- 
tices' Courts ;  and  any  Act  conferring  jurisdiction  on  Justices'  Courts  over  two 
hundred  dollars  is  unconstitutional  and  void,  except  in  proceedings  under  the 
statute  concerning  forcible  entry  and  unlawful  detainer.  Zander  v.  Coe,  5  Cal. 
284 ;  Ford  v.  Smith,  Id.  331 ;  Hart  v.  Moore,  6  Id.  162 ;  Small  v.  Gveinn,  Id.  449; 
Freeman  v.  Powers,  7  Id.  106;  People  v.  Fouder,  9  Id.  86. 

4.  Judgment  by  consent  or  confession  for  over  two  hundred  dollars  in  a  Justice's 
Court  is  void.  Consent  of  parties  cannot  give  jurisdiction  prohibited  by  the  Con- 
stitution.    Feillett  v.  Enpler,  8  Cal.  77. 

5.  The  fact  that  the  thing  in  dispute,  a  mining  claim,  is  worth  more  than  two 
hundred  dollars,  ousts  the  Justice  of  his  jurisdiction.  Freeman  v.  Powers,  7  Cal. 
104. 

§  68,  Exceptions  to  jurisdiction. 

[1856.]  The  jurisdiction  conferred  by  the  last  section  shall  not 
extend,  however; 

1st.  To  a  civil  action  in  which  the  titie  to  real  property  shall 
come  in  question ; 

2d.  Nor  to  an  action  or  proceeding  against  ships,  vessels  or 
boats,  or  against  the  owners  or  masters  thereof,  when  the  suit  or 
proceeding  is  for  the  recovery  of  seamen's  wages  for  a  voyage  pe^ 
formed  in  whole  or  in  part  without  the  waters  of  this  State. 

1.  A  Justice,  instead  of  trying  a  case  i&t  forcible  entry  and  unlawful  detainer, 
certified  it  to  the  District  Court.  The  transfer  was  ille^,  and  cannot  defeat  the 
plaintiff's  rights  by  operating  ns  a  discontinuance.  He  should  have  tried  the  can 
as  if  no  transfer  were  made.    Larue  v.  Gaskins,  5  Cal.  509. 

§  69.  ShaU  also  have  jurisdiction  of  certain  public  offenses, 

[1855.]  These  Courts  shall  also  have  jurisdiction,  except  within 
the  Umits  of  the  City  of  San  Francisco,  of  the  following  puUic 
offenses  committed  within  the  respective  counties  in  which  sacb 
Courts  are  established: 

1st.  Petit  larceny; 

2d.  Assault  and  battery,  not  charged  to  have  been  comndtted 
upon  a  public  officer  in  the  discharge  of  his  duties,  or  with  intent  to 
IdU; 

3d.  Breaches  of  the  peace,  riots,  affi^ys,  committing  a  willfol 
injury  to  property;  and  aJl  misdemeanors,  punishable  by  fine,  not 
exceeding  five  hundred  dollars,  or  imprisonment  not  exceeding  ax 
months,  or  by  both  such  fine  and  imprisonment. 

1.  The  Act  conferring  criminal  jurisdiction  is  constitutional.  PeopU  t.  FvAr, 
9  Cal.  85. 
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§  70.  JuBticcB^  CourU  shall  be  always  open. 

There  shall  be  no  terms  in  Justices'  Courts;  these  Courts  shall 
always  be  open. 

§  71.  Term^  election  and  qualification  of  Justices, 

Justices  of  the  Peace  shall  hold  their  offices  for  one  year,  and 
until  their  successors  are  elected  and  qualified.*  They  shall  be 
chosen  by  the  electors  of  their  respective  townships  or  cities  at 
the  general  election  in  the  year  one  thousand  eight  hundred  and 
fifty-three,  and  at  the  general  election  every  year  thereafter,  and 
shall  enter  upon  their  duties  on  the  first  Monday  of  thq  month 
subsequent  to  their  election.  Whenever  a  vacancy  shall  occur  in 
the  office  of  a  Justice,  by  death,  resignation  or  otherwise,  a  special 
election  may  be  ordered  by  the  County  Judge  to  supply  such 
vacancy.  The  Justice  elected  to  supply  a  vacancy  shall  hold  his 
office  only  for  the  unexpired  term  of  his  immediate  predecessor. 
Each  Justice,  before  entering  upon  the  discharge  of  his  duties,  shall 
take  the  constitutional  oath  of  office,  and  shall  execute  a  bond  to 
the  State  in  the  sum  of  five  thousand  dollars,  conditioned  for  the 
faithful  performance  of  his  duties,  and  file  the  same  with  the  County 
Clerk. 


Chapter  IX. — Recorders^  Courts. 

Sec.  72.  Jurisdiction  of  Recorders^  Courts, 

73.  Also  of  certain  off  ernes. 

74.  Judge  of  Recorder's  Court.  Place  of  holding  the  Court. 

75.  Election  and  qualification. 

76.  Compensation  of  Recorders. 

77.  Recorders  shall  he  committing  magistrates. 

78.  May  issue  all  necessary  process. 

79.  These  Courts  to  be  always  open. 

§  72,  Jurisdiction  of  Recorders^  Courts. 

f  The  Recordera'  Courts  which  are  already  established,  or  which 

*  Except  in  the  Citv  and  Coanty  of  San  Frand^co.  where  JoBtices  of  the  Peace  are  elected 
for  two  years.    (See  iStatutoe  of  1861, 214,  and  1862,  476.) 

t  COKBOLIDATIOV  ACT  OV  THB  CiTY  AVD  COin«TT  OV  SAV  FBAKCISOO. 

[Ab  amended  April  18th,  1867.] 
Sbctzov  19.  The  FoUoe  Judge  thronghont  the  city  and  coanty  shall  have  the  same  powen 
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may  hereafter  be  established,  in  any  incorporated  city  of  this  State, 
shall  have  jurisdiction : 

1st.  Of  an  action  or  proceeding  for  the  violation  of  any  ordinance 
of  their  respective  cities ; 

2d.  Of  an  action  or  proceeding  to  prevent  or  abate  a  nuisance 
within  the  limit  of  their  respective  cities; 

3d.  Of  proceedings  respecting  vagrants  and  disorderly  persons. 

§  73.  Also  of  certain  offenses. 

The  Recorders'  Courts  abeady  established,  or  which  may  here- 
after be  established,  shall  also  have  jurisdiction  of  the  following 
public  offenses  committed  in  their  respective  cities: 

1st.  Petit  larceny ; 

2d.  Assault  and  battery,  not  charged  to  have  been  committed 
upon  a  pubhc  officer,  in  the  execution  of  his  duties,  or  with  intent 
to  kill; 

3d.  Breaches  of  the  peace,  riots,  affrays,  committing  a  willful 
injury  to  property,  and  all  misdemeanors  punishable  by  fine  not 
exceeding  five  hundred  dollars,  or  imprisonment  not  exceeding  three 
months,  or  by  both  such  fine  and  imprisonment. 

§  74.  Judge  of  Recorder's  Court,    Place  of  holding  the  C<mrt 

A  Recorder's  Court  shall  be  held  by  a  Judge,  who  shall  be  des- 
ignated as  the  "Recorder  of  the  city;"  and  said  Court  shaD  be 


and  Jurisdiction  in  all  cbmb,  as  are  or  hereafter  may  be,  conferred  by  law  upon  Becordciv' 
Courts,  and  in  all  criminal  cases,  in  addition  thereto,  the  powers  and  Jurisdiction  of  a  Ja»> 
tice  of  the  Peace ;  also.  Jurisdiction  of  every  oflbnse  or  act  which,  by  common  law,  is  declared 
to  be  a  misdemeanor,  (and  for  which  no  punishment  is  specially  prescribed  by  law)  vith 
power  to  punish  by  imprisonment  in  the  county  Jail  or  dty  prison,  not  exceeding  six  moDths, 
or  by  fine  not  excoedinff  Qve  hundred  dollars,  or  by  both  such  fine  and  imprisonment;  sod 
be  shall  also  have  jurisdiction  to  try  and  punish  all  offbuees  committed  against  the  rales  and 
regulations  established  by  the  Board  of  Supervisors,  in  pursuance  of  the  authority  granted 
b^  this  Act,  except  where  it  is  otherwise  provided,  and  may  commit,  or  hold  the  olender  to 
jail  for  trial  in  the  proper  Court,  or  may  try,  condemn,  or  acquit,  and  carry  his  Judgnwot 
into  execution,  as  the  case  may  roauire  according  to  law;  and  shall  have  power  to  Ibms 
warrants  of  arrest,  subpoonas,  and  all  other  process  necessar^  to  the  full  and  proper  czerdM 
of  bis  powers  and  jurisdiction.  All  fines  imposed  by  the  Police  Judge,  not  exooeaing  tweotr 
dollars,  cxclusiye  of  costs,  shall  be  final  and  without  appeal ;  his  Court  shall  be^a  Coort  w 
Becord;  a  Clerk  shall  be  appointed  therefor  by  the  Board  of  Supervisors,  with'a nlarrof 
twelve  hundred  dollars  a  year,  (increased  to  two  hundred  dollars  per  month:  statute* ISA 
p.  479)  who  shall  give  bond  as  required  by  law,  and  hold  his  ofllce  during  the  pJessare  of 
said  Board. 

SscTiON  20.  Proceedings  in  the  Police  Judge's  Court  shall  be  conducted  in  conibrsMty 
with  the  laws  regulating  proceedings  in  the  Recorder's  Court.  The  said  Court  shall  be  opw 
daily,  Sundays  excepted,  and  may  be  held  by  any  Justice  of  the  Peace  of  the  dtv  and 
county,  in  case  of  the  temporary  absence  of  the  Police  Judge,  or  his  temporary  disability  te 
act  ft-om  any  cause.  In  case  of  a  vacancy  in  the  office  of  Police  Judge,  tue  BchuiI  of  Sapei^ 
visors  shall  have  power  to  appoint  any  Justice  of  the  Peace  of  the  said  citv  and  ooantyto 
fill  the  vacancy  until  the  next  election,  when  the  office  shall  be  filled  by  election  for  aiU 
term. 
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held  at  sach  place  in  the  city  within  which  it  is  established,  as  the 
Government  of  such  city  may  by  ordinance  direct. 

§  75.  Election  and  qualification. 

The  Recorders  shall  be  chosen  by  the  electors  of  their  respective 
cities,  on  a  day  to  be  fixed  by  the  Government  of  such  cities,  and 
shall  hold  their  offices  for  one  year,  unless  a  longer  period  be  fixed 
in  the  Acts  incorporating  such  cities,  in  which  case,  for  such  period 
fixed.  Before  entering  upon  their  duties,  they  shall  take  the  con- 
stitutional oath  of  office. 

§  76.   Compensation  of  Mecorders, 

The  Recorders  shall  receive  a  compensation  to  be  fixed  by  the 
charter,  or  when  not  so  fixed,  by  the  Government  of  their  respect- 
ive cities,  to  be  paid  by  such  cities  quarterly,  in  equal  proportions. 
Such  compensations  shall  not  be  increased  or  diminished  during  the 
period  for  which  they  are  elected. 

§  77.  Mecorders  shall  be  committing  magistrates. 

The  Recorders  shall  possess  the  powers  and  exercise  the  duties 
of  committing  magistrates,  in  the  criminal  cases  in  which  the  Courts 
held  by  them  have  no  jurisdiction  by  this  Act;  and  as  such  magis- 
trates, they  may  examine,  commit  or  discharge,  all  persons  brought 
before  them,  as  the  justice  of  the  case  may  require. 

§  78.  May  issue  all  necessary  process. 

Recorders  and  Recorders'  Courts  may  issue  all  process,  writs 
and  warrants,  and  may  make  any  and  all  orders  necessary  and 
proper  to  the  complete  exercise  of  their  powers. 

§  79.  These  Courts  to  he  always  open. 

There  shall  be  no  terms  in  Recorders'  Courts.  These  Courts 
shall  always  be  open. 


Chapter  X. — Mayors^  Courts, 

Sbc.  80.  Jurisdiction  of  Mayors^  Courts. 

81.  Mayors  shall  be  committing  magistrates. 

82.  May  issue  all  necessary  process. 
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§  80.  Jurisdiction  of  Mayors^  Courts. 

The  Mayors'  Courts  which  are  abeady  established,  or  which  may 
hereafter  be  established  in  any  incorporated  city  of  this  State,  shall 
have  the  sajnae  jurisdiction  of  actions  and  of  public  offenses  com- 
mitted in  their  respective  cities,  which  is  conferred  by  this  Act 
upon  Recorders'  Courts. 

§  81.  Mayors  shall  be  committing  magistrates. 

The  Mayors  of  incorporated  cities,  when  authorized  by  law  to 
hold  a  Court  in  their  respective  cities,  shall  possess  the  same  powers 
as  committing  magistrates  as  are  conferred  by  this  Act  upon 
Recorders  of  cities. 

§  82.  May  issue  all  necessary  process. 

The  Mayors'  Courts,  and  the  Mayors  sa  the  Judges  of  such 
Courts,  may  issue  all  process,  writs  and  warrants,  and  may  make 
any  and  all  orders  necessary  and  proper  to  the  complete  exercise  of 
then- powers.  • 


Chapter  XI. — Qeneral  provisions  respecting  the  Cotirts  of  Justice 

and  Judicial  Officers. 

ARTICLE  I. 

COURTS  OF  RECORD  :   PUBLICITY  OF  THE  PROCEEDINGS  OF  THE  COUB© 

AND  THEIR  INCIDENTAL  POWERS. 

Sec.  83.   What  shall  he  Courts  of  Record. 

84.  The  sittings  of  Courts  shall  be  public. 

85.  JSxcept  a  trial  of  an  action  for  divorce. 

86.  Certain  powers  inherent  in  all  Courts. 

§  83.   What  shall  be  Courts  of  Record. 

The  Supreme  Court,  the  several  District  Courts,  the  Superior 
Court  of  the  City  of  San  Francisco,  the  several  County  Courts,  the 
several  Courts  of  Sessions,  and  the  several  Probate  Courts  of  this 
State,  shall  be  Courts  of  Record. 
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§  84.  The  sittings  of  Courts  shall  be  public. 

The  sittings  of  every  Court  of  Justice  shall  be  public,  except  as 
18  provided  in  the  next  section. 

§  85.  JEoccept  a  trial  of  an  action  for  divorce. 

In  an  action  for  divorce,  the  Court  may  direct  the  trial  of*  any 
issue  of  fact  joined  therein  to  be  private ;  and  upon  such  directions, 
all  persons  may  be  excluded  except  the  officers  of  the  Court,  the 
parties,  their  witnesses  and  counsel. 

§  86.  Certain  powers  inherent  in  all  Courts, 

Every  Court  shall  have  power: 

Ist.  To  preserve  and  enforce  order  in  its  immediate  presence; 

2d.  To  enforce  order  in  the  proceedings  before  it,  or  before  a 
person  or  persons  empowered  to  conduct  a  judicial  investigation 
under  its  authority; 

8d.  To  compel  obedience  to  its  lawful  judgments,  orders  and  pro- 
cess, and  to  the  lawful  orders  of  its  Judge  out  of  Court,  in  an  action 
or  proceeding  pending  tiierein ; 

4th.  To  control  in  furtherance  of  Justice  the  conduct  of  its  min- 
isterial officers. 

ARTICLE  n. 

PARTICULAB  DISQUALIFICATION  OF  JUDGES. 

Sec.  87.   When  a  Judge  shall  not  act  as  such. 

88.  When  he  shall  not  act  as  an  attomet/. 

89.  When  a  Judge  of  the  Supreme  Court  or  a  District 

Court  mag  act  as  attomeg. 

90.  A  Judge  shall  not  have  a  partner  acting  as  attorney, 

91.  Judges  shall  not  absent  themsdves  from  the  State, 

§  87.   When  a  Judge  shall  not  act  as  such, 

A  Judge  shall  not  act  as  such  in  any  of  the  follo^Y^g  cases : 
Ist.  In  an  action  or  proceeding  to  which  he  is  a  party,  or  in 
which  he  is  interested; 

2d.  When  he  is  related  to  either  party  by  consanguinity  or  affin- 
ity, within  the  third  degree ; 
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Sd.  When  he  has  been  attorney  or  counsel  for  either  party  in  die 
action  or  proceeding ;  but  this  section  shall  not  apply  to  the  arrange- 
ment of  the  calendar  or  the  regulation  of  the  order  of  business. 

1.  The  exhibition  hj  a  Judge  of  partisan  feeling,  or  the  annecessary  expression 
of  an  opinion  upon  the  justice  or  merits  of  a  controversy,  although  exceedingly 
indecorous,  improper  and  reprehensible,  as  calculated  to  throw  suspicion  upon  the 
judgment  of  the  Court,  and  bring  the  administration  of  Justice  into  contempt,  in 
not,  under  our  statute,  sufficient  to  authorize  a  change  of  venue  on  the  ground  that 
the  Judge  is  disqualified  from  sitting.    McCaxdeji  v.  WeUer,  12  Cal.  523. 

§  88.   When  he  shall  not  act  as  an  aUomey. 

A  Judge  shall  not  act  as  attorney  or  counsel  in  a  JCourt  in  which 
he  is  Judge,  or  in  an  action  or  proceeding  removed  therefrom  to 
another  Court  for  review,  or  in  any  action  or  proceeding  from  which 
an  appeal  may  he  to  his  own  Court. 

§  89.  When  a  Judge  of  the  Supreme  Court  or  a  District  Court 
may  act  as  attorney. 

A  Judge  of  the  Supreme  Court,  or  of  the  District  Court,  or  of 
the  Superior  Court  of  the  City  of  San  Francisco,  shall  not  act  as 
attorney  or  counsel  in  any  Court,  except  in  an  action  or  proceeding 
to  which  he  is  a  party  on  the  record. 

§  90.  A  Judge  shall  not  have  a  partner  acting  as  aUomey, 

A  Judge  or  Justice  of  the  Peace  shall  not  have  a  partner  acting 
as  attorney  or  coimsel  in  any  Court  in  tins  State. 

§  91.  Judges  shall  not  absent  themselves  from  the  Stale, 

A  Judge  of  the  Supreme  Court,  or  of  the  District  Court,  or  of 
the  Superior  Court  of  the  City  of  San  Francisco,  or  of  a  County 
Court,  shall  not  absent  himself  from  the  State. 

ARTICLE  m. 

JUDICIAL  DAYS  AND  PLACES   OF  HOLDING  COURTS  OP  JTSTICB. 

Sec.  92.  Judicial  days, 

93.  Nonjudicial  days.    Exceptions, 

94.  Place  of  holding  the  Courts  mentioned  iu  this  Ad, 

95.  Adjournment  of  Court  for  nonattendance  of  a  Judge, 

96.  Place  of  holding  a  Court  may  be  changed, 

97.  When  so  changed j  aU  persons  shall  appear  at  die 

appointed  place. 
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§  92.  Judicial  days. 

The  Courts  of  Justice  may  be  held  and  judicial  business  may  be 

transacted  on  any  day,  except  as  provided  in  the  next  section. 

* 

§  93.  Nonjudicial  days.     Exceptions. 

No  Court  shall  be  opened  nor  shall  any  judicial  business  be  trans- 
acted on  Sunday,  on  New  Year's  Day,  on  the  Fourth  of  July,  on 
Christmas  Day,  on  Thanksgiving  Day,  or  on  a  day  in  which  the 
general  election  is  held,  except  for  the  following  purposes: 

1st.  To  give,  upon  their  request,  instructions  to  a  jury  then 
deliberating  on  their  verdict; 

2d.  To  receive  a  verdict,  or  discharge  a  jury; 

8d.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  criminal 
action,  or  m  a  proceeding  of  a  criminal  nature. 

§  94.  Place  of  holding  the  Courts  mentioned  in  this  Act. 

Every  Court  of  Justice,  except  a  Justice's,  Mayor's,  or  Record- 
er's Court,  shall  sit  at  the  county  seat  of  the  county  in  which  it  is 
held,  except  in  the  cases  provided  in  this  article.  Justices'  Courts 
shall  be  held  in  their  respective  townships  or  cities,  and  Mayors' 
and  Recorders'  Courts  in  their  respective  cities;  provided.  Justices 
of  the  Peace  for  townships  of  the  County  of  San  Francisco,  within 
the  corporate  limits  of  the  City  of  San  Francisco,  shall  have  juris- 
diction within  said  corporate  limits,  of  all  actions  and  proceedings 
of  which  Justices  of  the  Peace  of  said  county  have  or  may  have  by 
law  jurisdiction,  whenever  the  parties  to  the  said  actions  or  proceed- 
ings may  reside  in  said  city ;  and  provided,  that  no  Justice  of  the 
Peace  shall  hold  a  Court  in  any  other  township  of  said  county  or 
city  than  the  one  for  which  be  shall  have  been  elected. 

§  95.  Adjournment  of  a  Court  for  nonattendance  of  a  Judge, 

If  no  Judge  attend  on  the  day  appointed  for  the  holding  the 
Court,  before  noon,  the  Sheriff  or  Clerk  shall  adjourn  the  Court 
until  the  next  day  at  ten  o'clock,  and  if  no  Judge  attend  on  that 
day  before  noon,  the  Sheriflf  or  Clerk  shall  adjourn  the  Court  until 
the  following  day ;  and  so  on  from  day  to  day,  for  one  week.  It  no 
Judge  attend  for  one  week,  the  Sheriff  or  Clerk  shall  adjourn  the 
Court  for  the  term. 
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§  96.  Place  of  holding  Court  may  he  changed. 

A  Judge  authorized  to  hold  or  preside  at  a  Court  appointed  to 
be  held  in  a  city  or  town  may,  by  an  order  filed  with  the  Comity 
Clerk,  and  published  as  he  may  prescribe,  direct  that  the  Court  be 
held  or  continued  at  any  other  place  in  the  city  or  county  than  that 
appointed,  when  war,  pestilence,  or  other  public  calamity,  or  &e 
dangers  thereof,  or  the  destruction  of  the  building  appointed  for 
holding  the  Court,  may  render  it  necessary;  and  may  in  the  same 
manner  revoke  the  order,  and  in  his  discretion  appoint  anoilier 
place  in  the  same  city  or  county  for  holding  the  Court. 

§  97.  When  so  changed,  all  persons  shall  appear  at  the  appomted 
place. 

When  the  Court  is  held  at  a  place  appointed  as  provided  in  the 
last  section,  every  person  held  to  appear  at  the  Court  shall  appear 
at  the  place  so  appointed. 

ARTICLE  IV. 

SEALS  OF  THE  COURTS  OF  JUSTICE. 

Se13.   98.   What  Courts  shall  have  seals. 

99.  Seals  used  at  the  time' of  the  passage  of  this  Ad, 
adopted. 

100.  Seals  prescribed  for  other  Courts. 

101.  Until  seals  are  procured,  the  Clerk  may  use  his  pri- 

vate seal. 

102.  Keeper  of  the  seal. 

103.  Proceedings  to  which  a  seal  must  he  affixed. 

104.  Manner  of  affixing  the  seal. 

§  98.   What  Courts  shall  have  seals. 

» 

[I860.]  Each  of  the  following  Courts,  and  no  other,  shall  have 
a  seal:  1st,  the  Supreme  Court;  2d,  the  District  Courts;  3d,  the 
County  Courts;  4th,  the  Courts  of  Sessions;  6th,  the  Probate 
Courts ;  6ih,  the  Police  Judge's  Court  of  the  City  and  County  of 
San  Francisco. 
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§  99.  Seals  used  at  the  time  of  the  passage  of  this  Actj  adopted. 

The  seals  now  used  by  the  Supreme  Court,  and  the  Superior 
Court  of  the  City  of  San  Francisco,  shall  be  the  seals  of  the  said 
Courts ;  and  where  seals  have  been  provided  for  the  County  Courts, 
Courts  of  Sessions,  and  Probate  Courts,  such  seals  shall  continue  to 
be  used  as  the  seals  of  said  Courts. 

§  100.  Seals  prescribed  for  other  Courts, 

[I860.]  The  several  District  Courts,  and  also  the  County  Courts, 
Courts  of  Sessions,  Probate  Courts,  Police  Judge's  Court  of  the 
City  and  County  of  San  Francisco,  for  which  separate  seals  have 
not  been  heretofore  provided,  shall  direct  their  respective  Clerks  to 
procure  seals,  which  shall  be  devised  by  the  respective  Judges  of 
such  Courts,  and  shall  have  the  following  inscriptions  surrounding 
the  same: 

1st.  For  the  District  Courts:  "District  Court, county, 

California,"  inserting  the  name  of  the  county; 

2d.  For  the  Couniy  Courts :  "  County  Court, couniy,  Cal- 
ifornia," inserting  the  name  of  the  county ; 

8d.  For  the  Courts  of  Sessions:  "Court  of  Sessions, 

county,  California,"  inserting  the  name  of  the  county; 

4tli.  For  the  Probate  Courts:   "Probate  Court, county, 

California,"  inserting  the  name  of  the  county; 

6th.  For  the  Police  Judge's  Court  of  the  City  and  Couniy  of 
San  Francisco :  "  Police  Judge's  Court  of  the  City  and  Couniy  of 
San  Francisco." 

§  101.  Until  seals  are  procured^  the  Clerk  may  use  his  private 
seal. 

TJnidl  the  seals  devised,  as  provided  in  the  last  section,  are  pro- 
cured, the  Gerk  of  each  Court  may  use  his  private  seal,  whenever 
a  seal  is  required. 

§  102.  Keeper  of  the  seal. 

The  Clerk  of  each  Court  shall  keep  the  seal  thereof. 

§  103.  Proceedings  to  which  a  seal  mv^t  he  cffixed. 

The  seal  of  the  Court  need  not  bo  affixed  to  any  proceedingB 
therein,  except: 
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Ist.  To  a  summons  or  writ; 

2d.  To  the  proof  of  a  will,  or  the  appointment  of  an  executor, 
administrator  or  guardian ; 

3d.  To  the  authentication  of  a  copy  of  a  record,  or  other  proceed- 
ing of  the  Court,  or  an  officer  thereof,  for  the  purpose  of  evidence 
in  another  Court. 

§  104.  Manner  of  affixing  the  seal. 

The  seal  may  be  affixed  by  impressing  it  on  the  paper,  or  on  a 
substance  attached  to  the  paper  and  capable  of  receiving  the 
impression. 

ARTICLE  V. 

MISCELLANEOUS   PROVISIONS    RESPECTING   COURTS  AND  JUDICIAL 

OFFICERS. 

Sec.  105.  But  one  application  shall  be  made  for  the  same  order. 

106.  Punishment  for  violation  of  the  last  section. 

107.  Judges^  etc.,  may  certify  certain  papers, 

108.  Vacancy  in  the  office  of  Judge  shall  not  affect  amf 

proceeding. 

109.  Proceedings  shall  be  in  the  English  language^  except 

in  certain  counties, 

110.  Repealing  certain  Acts, 

111.  When  this  Act  to  take  effect. 

§  105.  But  one  application  shall  be  made  for  the  same  order. 

If  an  application  for  an  order,  made  to  a  Judge  of  a  Court  in 
which  the  action  or  proceeding  is  pending,  be  refused,  in  whole  or 
in  part,  or  be  granted  conditionally,  no  subsequent  application  for 
the  same  order  shall  be  made  to  any  other  Judge,  except  of  a  higher 
Court;  provided,  that  nothing  in  this  section  be  so  construed  as  to 
apply  to  motions  refused  for  any  informaUty  in  the  papers  or  pro- 
ceedings necessary  to  obtain  an  order. 

§  106.  Punishment  for  violation  of  the  last  section. 

A  violation  of  the  last  section  may  be  punished  as  a  contempt; 
and  an  order,  made  contrary  thereto,  may  be  revoked  by  the  Judge 


I 

i 
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who  make  it,  or  vacated  by  a  Judge  of  a  Court  in  which  the  action 
or  proceeding  is  pending. 

§  107.  Judges^  etc,,  may  certify  certain  papers. 

The  Judges  of  the  Supreme  Court,  of  the  District  Courts,  of  the 
Superior  Court  of  the  City  of  San  Francisco,  and  of  the  Couniy 
Courts,  shall  have  power  in  any  part  of  the  State,  and  Justices  of 
the  Peace,  and  Recorders  within  their  respective  counties,  and 
Recorders  and  Mayors,  within  their  respective  cities,  shall  have 
power  to  take  and  certify: 

1st.  The  proof  and  acknowledgment  of  a  conveyance  of  i^eal 
property,  or  of  any  other  written  instrument; 

2d.  The  acknowledgment  of  satisfaction  of  a  judgment  of  any 
Court; 

3d.  An  affidavit  to  be  used  in  any  Court  of  Justice  of  this  State. 

§  108.  Vacancy  in  the  office  of  Judge  shall  not  qffiect  any  pro- 
ceeding. 

No  action  or  proceeding  in  a  Court  of  Justice  shall  be  affected 
by  a  vacancy  in  the  office  of  all  or  any  of  the  Judges,  or  by  the 
fiulure  of  a  term  thereof. 

§  109.  Proceedings  shall  be  in  the  English  lanjguage^  except  in 
certain  counties. 

Every  written  proceeding  in  a  Court  of  Justice  in  this  State,  or 
before  a  judicial  officer,  shall  be  in  the  English  language ;  but  such 
abbreviations  as  are  now  commonly  used  in  that  language  may  be 
used,  and  numbers  may  be  expressed  by  figures  or  numerals,  in  the 
customary  manner.  In  the  counties  of  San  Luis  Obispo,  Santa 
Barbara,  Los  Angeles  and  San  Diego,  the  proceedings  may  be  in 
ihe  English  or  Spanish  languages. 

8ee  Practice  Act,  $  646. 

§  110.  Repealing  certain  Acts. 

The  following  Acta  are  hereby  repealed:  The  Act  entitled  an 
^^  Act  concerning  the  Courts  of  Justice  of  this  State  and  Judicial 
Officers,"  passed  March  eleventh,  one  thousand  eight  hundred  and 
fifty-one ;  and  the  Act  entitled  an  "Act  amending  the  Act  entitled 
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an  Act  concerning  the  Court  of  Justice  of  tfaia  State  aud  Judicial 
OflScers,"  passed  March  eleventh,  one  thousand  eight  hundred  and 
fifty-one.     Nothing  in  this  Act  shall,  however,  aSect  any  judgment 
already  rendered,  or  any  order  already  made,  under  an  Act  enti- 
tled ^^  An  Act  concerning  the  Courts  of  Justice  in  this  State  and 
Judicial  Officers,"  passed  March  twenty-seventh,  one  thousand  ei^t 
hundred  and  fifty-two;  "An  Act  amendatory  of  an  Act  concerning 
Courts  of  Justice  of  this  State  and  Judicial  Officers,"  passed  March 
eleventh,  one  thousand  eight  hundred  and  fifty-one,  approved  Maj 
third,  one  thousand  eight  hundred  and  fifty-two;  the  Act  entitled 
^^A^^  Act  to  change  the  time  of  holding  the  District  Court  in  tlie 
county  of  Santa  Clara,"  passed  March  twenty-ninth,  one  thousand 
eight  hundred  and  fifty-two;   and  the  Act  entitied  "An  Act  to 
regulate  the  terms  of  the  District  Courts  of  the  Tenth  Judicial 
District,"  passed  May  fourth,  one  thousand  eight  hundred  and  fiffy- 
two;  or  any  proceedings  already  taken,  in  any  civil  or  criminai 
cases,  in  any  of  the  Courts  of  this  State ;  nor  shall  it  be  construed 
so  as  to  remove  firom  office  any  of  the  Judges  of  the  existing  Goarts 
of  this  State. 

§  111.   When  this  Act  to  take  effect. 

This  Act  shall  take  effect  on  the  first  Monday  of  June  next 
(May  19ih,  1853.) 


AN  ACT 


CONCERNING    FORCIBLE    ENTRY    AND    TTNT,AWFTTT. 

Amendment  to  Act  concerning  Forcible  Entry  and  Unlawful  De- 
tainer.— Passed  April  4th,  1864. 

[Took  efltet  on  passage.] 

§  1.  Any  and  all  statutes  which  existed  and  were  in  force  on  the 
thirty-first  day  of  December,  a.d.  eighteen  hundred  and  sixty- 
three,  concerning  forcible  entries  and  unlawful  detainers,  or  unlaw- 
ful entries  and  unlawful  or  forcible  detainers,  are  hereby  revived, 
and  shaU  continue  in  full  force  and  effect  as  to  any  act  done,  or 
right  accrued  or  established,  or  cause  of  action  which  existed,  and 
as  to  any  suit  or  proceeding  upon  or  for  the  same  pending  or  in 
judgment  on  the  said  thirty-first  day  of  December,  a.d.  eighteen 
hundred  and  sixty-three,  except  that  the  imposition  of  a  fine  or 
trebling  of  damages  is  not  authorized  by  tliis  act ;  provided^  that 
the  County  Courts  shall  have  and  exercise  full  jurisdiction  in  such 
cases. 


•Act  of  ISCl,  Chapter  CCCCLXII,  614. 

(Approved  May  18th,  1861.) 

Act  rekuing  to  the  Rights  and  Duties  of  Landlords  and  T^ants, 

Skc.  1.  Wherever  there  is  a  tenancy  at  will,  or  by  saflbrancc,  created  by  the  tenant's  hold- 
ing over  his  term,  or  otherwifte,  the  same  may  be  terminated  by  the  landlord's  giving  one 
month's  notice  in  writing,  to  the  tenant,  reouiring  him  to  remove  from  the  premises. 

Sec.  2.  Such  notice  shall  be  perved  by  delivering  the  same  to  such  tenant,  or  to  Fome  pei^ 
son  of  proper  ago  residing  on  the  premises;  or,  if  the  tenant  cannot  be  found,  and  there  be 
no  such  person  residing  on  the  premises,  such  notice  may  be  served  by  affixing  the  same  on 
a  conspicuous  part  of  the  premises,  where  it  may  be  conveniently  read. 

Skc.  8.  At  the  expiration  of  one  month  from  the  service  of  such  notice,  the  landlord  may 
re<$n(er,  or  maintain  ejectment,  or  proceed  in  the  manner  prescribed  by  law  to  remove  such 
tenant,  without  any  other  or  Airther  notice  to  quit. 

Skc.  4.  If  any  tenant  shall  ^ve  notice  of  his  intention  to  quit  the  premiss  by  him  holden, 
and  shall  not  accordingly  deliver  up  the  posFCJ^sion  thereof;  at  the  nme  in  pucn  notice  spec- 
ified, such  tenant,  his  executors  or  administrators,  shall.  m>m  thenceforward,  pay  to  the 
landlord,  his  heirs  or  assigns,  double  the  rent  which  he  should  otherwise  have  paid,  to  be 
ined  for  and  recovered,  at  the  same  time  and  in  the  same  manner,  as  the  single  rent;  and 

37 
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1.  This  statute  must  be  strictly  oonstrued.—The  statute  concern- 
ing forcible  and  unlawful  detainer  must  be  strictlj  construed.    House  r.  Kdser,  8 

Cal.  499. 

2.  The  true  construction  of  this  Act,  as  to  the  mode  of  procecdinp^,  would  seem 
to  be  this :  the  case  must  be  governed  by  the  provisions  of  the  Act,  so  far  as  thej 
go,  and  as  to  other  matters  not  embrace<{  in  the  words  of  the  Act,  the  general  rales 
governing  proceedings  in  these  Courts  will  apply.    People  v.  Harris,  9  Cal.  572. 

3.  When  the  action  of  forcible  entry  and  detainer  may  be 

maintained. — The  action  of  forcible  entry  and  detainer  may  be  maintained  io 
three  cases :  first,  when  the  entry  is  forcible ;  second,  when  the  entry  is  simply 
unlawful,  and  the  detainer  forcible ;  third,  when  the  entry  was  lawful,  and  thie 
holding  over  forcible.  But  in  all  cases,  there  must  be  something  of  personal 
violence,  either  threatened  or  actual.    Dickinson  et  al.  v.  Maguire  et  al.,  9  Cal.  46. 

4.  The  action  of  forcible  entry  and  detainer  is  a  summary  proceeding  to  recover 
possession  of  premises  forcibly  or  unlawfully  detained.  The  inquiry  iu  such  cases 
18  confined  to  the  actual  peaceable  possession  of  the  plaintiff,  and  the  unlawful  or 
forcible  ouster  or  detention  by  defendant — the  object  of  the  law  being  to  prevent 
the  disturbance  of  the  public'  peace,  by  the  forcible  assertion  of  a  private  right 
Question  of  title  or  right  of  possession  cannot  arise ;  a  forcible  entry  upon  tfao 
actual  possession  of  plaintiff  being  proven,  he  would  be  entitled  to  restitution, 
though  the  fee  simple,  title  and  present  right  of  possession  is  shown  to  be  in  the 
defendant.    McCaiUeu  v.  Welier,  12  Cal.  500. 

5.  Where  parties  threaten  to  take  forcible  possession  of  property,  and  the  com- 
plaint does  not  aver  the  insolvency  of  the  defendants,  and  that  tiiere  is  no  adequate 
remedy  at  law,  an  injunction  will  not  be  granted ;  where  forcible  possession  is 
taken,  forcible  entry  and  detainer  would  be  a  speedy  mode  of  regainingpossession, 
and  for  other  damages,  the  usual  proceedings  at  law  would  suffice.     Tomlittson  v. 

Rubio,  16  Cal.  201. 

6.  Where  in  ejectment  by  B.  &  K.,  a  writ  of  restitution  was  issued  on  judgment 
in  favor  of  B.,  and  under  it  K.  was  removed  from  the  land  by  the  proper  officer, 
and  W.  put  in  possession,  as  agent  of  B.,  and  then,  about  a  month  afterwuds,  W. 
leased  the  premises  to  U. :  Held,  that  K.  cannot  maintain  forcible  entrr  and 
detainer  against  H.,  the  lessee,  on  the  ground  that  the  act  of  the  officer  in  remov- 
ing and  putting  W.  in  possession  was  tortious,  because  not  justified  by  the  writ 
Ktsnnedy  v.  Homer,  19  Cal.  375. 

7.  Possession. — ^In  cases  of  this  kind,  the  statute  does  not  require  an  alkga- 
tion  of  possession  by  the  plaintiff.     Cronise  v.  Carghill,  4  Cal.  120. 


such  double  rent  shall  bo  continued  to  be  paid  during  all  the  time  such  tonant  shall  contlBW 
In  possession,  as  aforesaid. 

BXO.  5.  If  any  tenant,  or  any  other  person,  who  may  have  come  into  the  po«enioB  of 
lands  or  toDements  under  or  by  collusion  with  such  tenant,  shall  willlViIIy  hold  ovor  any  hLBdi 
or  tenements,  after  the  termination  of  such  term,  and  af^er  demand  made,  and  one  moBth'i 
notice  in  writing,  given  in  the  manner  hereinbefore  prci^cribcd,  reouiring  the  poeNSROt 
thereof  by  the  person  entitled  thereto,  such  person  holding  over  shall  pay  to  the  perMoio 
kept  out  of  possession,  or  his  representatives,  at  the  rate  of  double  the  monthly  value  of  tbe 
lands  or  tenements  so  detained,  for  so  long  a  time  as  he  shall  so  hold  over  or  keep  the  penoa 
entitled  out  of  possession ;  and  shall  also  pay  and  remunerate  all  special  dama^  whatrrer 
to  which  the  person  so  kept  out  of  possession  mav  be  subjected  by  reason  of  such  hol^f 
over;  and  there  shall  be  no  relief  in  equity  against  any  recovery  bad  at  law  under  tbB 
section. 

[Seo.  4,  1861, 1862.*!  In  all  leases  of  lands  and  tenements,  or  any  interests  therein.  fKn 
month  to  month,  the  landlord  is  herebv  authorized,  upon  giving  notice,  in  writinf.  at  leait 
fifteen  days  before  the  expiration  of  the  month,  to  change  the  terms  of  the  Ica^,  to  tact 
eiibct  at.the  expiration  of  said  month.  Said  notice,  when  served  upon  the  tenant  ^wi« 
itself  operate,  and  be  eflbctual  to  create  and  establish,  as  a  part  of  the  lease,  tfao  tem 
covenants,  and  conditions  specified  in  said  notice ;  provided,  that  if  tbe  tenant  shall  rarreador 
and  yield  up  to  the  landlord  the  lands,  tenements,  or  interests  therein  held  by  bim,  at  or 
before  the  expiration  of  said  month,  ho  shall  not  be  bound  by  the  terms,  covenants,  orooa* 
ditions  set  forth  in  said  notice.    (Approved  April  26th,  1862.) 

•Statutes  of  1862, 421 ;  Statutes  of  1861, 688. 
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8.  The  plaintiff  in  an  action  of  forcible  entry  and  detainer,  must  show  an  actual 
peaceable  possession  in  himself  at  the  time  of  the  entrj.  2\ent  v.  Stuart  et  al.,  5 
Cal.  113. 

9.  What  is  an  actual,  and  what  a  constructive  possession,  in  many  cases,  mast 
be  a  question  of  fact  for  the  jnrj.     O'Callaghan  v.  Booths  6  Cal.  63. 

10.  Whore  the  plaintiff  in  an  action  of  forcible  entry  for  the  front  of  a  town  lot, 
proved  that  he  had  a  small  house  on  the  rear  of  it :  Ueld^  to  bo  sufficient  to  war- 
rant the  jury  in  finding  an  actual  possession  of  the  whole  lot.    Id. 

11.  A  mere  scrambling  or  interrupted  possession  is  not  sufficient  to  maintain  the 
action,  but  it  must  be  actual,  peaceable,  and  exclusive.  House  y.  KeiseTf  8  Cal.  499. 

12.  An  action  of  forcible  entry  and  detainer  i^ill  not  lie  against  a  party  claiming 
a  right  to  land,  who  is  not  in  the  actual  possession.   Preston  v.  Kehoe,  10  Cal.  445. 

IS.  To  sustain  forcible  entry  and  detainer,  plaintiff  must  have  been  in  actual 
possession ;  and  when  the  land  is  public  land,  not  taken  up  under  oar  Possessory 
Act,  nor  under  the  Federal  laws,  such  actual  possession  can  be  shown  only  by 
actual  inclosurc,  or  its  equivalent.  Merely  patting  down  stakes,  or  marking  oat  a 
boundary  line,  is  not  sufficient.    Preston  v.  Kekoe,  15  Cal.  315. 

14.  Where  plaintiff  had  been  in  the  peaceable  and  quiet  possession  and  use  of 
the  premises  through  his  agent  and  by  his  tenants,  and  the  building  being  unrcnted, 
had  locked  the  door  and  taken  the  key  to  his  office,  he  was  in  the  "  actual  posses- 
sion "  of  the  premises,  within  the  statute  of  forcible  entry  and  detainer.  Mintum 
v.  Burr,  16  Cal.  107. 

15.  The  statute  does  not  require  actual  occupancy,  and  *' actual  possession" 
consists  as  much  of  a  present  power  and  right  of  (lominion  as  of  an  actual  corporal 
presence  in  tiie  house.    Id. 

16.  lu  actions  of  forcible  (fntry  and  detainer,  the  fact  of  possession,  and  not  the 
right  of  possession,  is  what  is  to  be  determined.  James  Mitchell  v.  Dams,  20 
Cal.  45. 

17.  Force,  facts  which  constitute. — ^Wliere  a  party  of  four  or  five  men 
enter  a  building  occupied  by  another,  in  the  night  time,  during  the  hours  of  sleep, 
and  take  possession,  and  avow  their  intention  to  keep  possession,  and  actualljr  ao 
keep  possession,  it  is  sufficient  evidence  of  force  to  mamtain  the  action  of  forcible 
entry  and  detainer.    Scarlett  v.  Lamarque  et  al.,  5  Cal.  63. 

18.  Facts  which  might  constitute  a  mere  trespass  upon  property  have  never  been 
held  to  sustain  the  action  of  forcible  and  anlawful  detainer.  Frazier  et  al.  v.  Han- 
Ion,  5  Cal.  156. 

19.  Force,  either  actually  applied  or  jostly  to  be  feared  from  tho  condact  of  the 
defendant,  is  essential  to  the  support  of  this  action.    Id. 

20.  To  sustain  an  action  of  forcible  entry,  or  forcible  and  unlawful  detainer, 
actual  force,  threats  of  violence  in  the  entry,  or  the  just  apprehension  of  violence 
to  the  person,  must  be  shown  to  have  existeid,  nnless  the  detainer  be  riotons.    Id, 

21.  Our  statute  of  forcible  entries  and  detainers  provides  a  remedy  for  an  unlaw- 
fal  entry,  as  well  as  a  forcible  entry,  and  the  policy  of  it  is  doubtless  to  avoid  nice 
distinctions  as  to  what  constitutes  force  in  an  entry  apon  lands.  Moore  et  al.  v. 
Goslin,  5  Cal.  266. 

22.  Where  the  Governor  of  the  State,  who  is  authorized,  and  it  is  made  his  duty 
by  law,  to  take  immediate  possession  of  the  State  prison  grounds,  then  in  the  pos- 
session of  a  lessee  of  the  State,  goes,  in  company  with  other  officers  of  State,  upon 
the  grounds  of  the  prison,  and  demands  of  the  person  in  char^  the  keys  of  the 
prison,  which  being  refused,  tlic  door  of  the  room  in  which  the  keys  were,  was 
forced  by  order  of  the  Governor,  and  the  ke^  taken,  and  thus  the  possession  of  the 
prison  and  grounds  taken  by  the  Grovemor  m  the  name  and  on  behalf  of  the  State : 
Held,  that  such  acts  amounted  to  a  forcible  entry  on  the  part  of  the  Governor,  and 
he  is  personally  liable  therefor.  Further,  Held,  that  tne  acts  of  the  Grovemor 
warranted  the  conclusion  that  any  attempt  on  the  part  of  the  lessee  to  resume  pos- 
session of  the  prison  would  be  resisted  by  force.    mcCauley  v.  Weller,  12  Cal.  500. 

23.  Fraud  or  willful  wrong. — In  an  unlawful  entry,  there  must  be  some 
ingredient  of  fraud  or  willful  wrong  on  the  part  of  the  party  making  the  entry. 
Dickinson  et  al.  v.  Maguire  etal.,d  Cal.  46. 

24.  Parties. — A  subtenant  can  be  made  liable  to  the  original  lessor  in  an 
action  for  use  and  occupation,  or  for  rent,  only  for  the  time  during  which  the  occii- 
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pancjT  of  the  premises  bj  the  sabtenant  continued.    Pierce  y.  Mintttrn,  1  Cal. 
470. 

25.  A  tenant  in  common  cannot  maintain  an  action  of  forcible  entry  and  detainer 
against  liis  cotenant  for  holding  over.  The  land  mast  first  be  partitioned.  Lick 
V.  O'Dannell,  3  Cal.  59. 

26.  The  remedy  is  a  summary  one,  given  by  statnte  to  protect  the  possession, 
and  cannot  be  extended  by  implication  to  any  other  than  the  real  occupants.  Treat 
V.  Stuart,  5  Cal.  113. 

27.  A  landlord  cannot  sue  in  this  form,  in  his  own  name,  for  an  unlawful  entry 
upon  the  possession  of  his  tenant.    Id. 

28.  This  action  can  only  be  maintained  by  the  person  ousted  ;  his  grantee  can- 
not maintain  the  action.    House  v.  Keiser,  8  Cal.  499. 

29.  Where  one  man  acts  openly  and  avowedly  for  another  in  leasing  or  controll- 
ing his  property,  this  is  sufficient,  as  against  third  persons,  to  show  that  the  prop- 
erty is  that  of  the  person  recognized  by  the  agent  as  owner ;  and  the  possession  of 
the  agent  is  the  possession  of  the  principal,  wno  can  maintain  forcible  and  unlaw- 
ful entry  and  detainer  against  such  third  persons,  whether  the  agent  had  any  writ- 
ten authority  or  not.    Minturn  v.  Burr^  16  Cal.  107. 

30.  In  an  action  of  forcible  entry,  the  persons  by  whose  direction,  s^ncy  and 
procurement  the  forcible  entry  is  made,  are  liable  in  the  action.  Mintum  v.  Bmr, 
20  Cal.  48. 

31.  The  action  may  be  brought  by  the  husband  and  wife,  if  the  wife  is  a  sole 
trader.    Howard  v.  Valentine ,  20  Cal.  282. 

32.  Complaint. — The  objection  to  a  complaint  in  forcible  entry  and  detainer, 
that  it  does  not  aver  "actual  possession" — the  w%|rd  "possession"  only  being 
used — ^was  a  mere  defect  in  pleading,  which  should  have  been  taken  advantage  of 
below,  where,  if  the  objection  be  good,  the  complaint  could  have  l>ecn  amended ; 
but  it  cannot  be  urged  in  the  Supreme  Court  for  the  first  time.  Mintum  v.  Bvrr, 
16  Cal.  107. 

33.  The  statute  does  not  require  an  allegation  of  psssession  by  the  plaintiff; 
this  objection  is  at  most  only  subject  to  demurrer.     Cromse  v.  Cargkilly  4  Cal.  120. 

34.  The  rule  that  a  penal  statute  must  be  declared  upon  by  the  party  seeking 
recovery  under  It,  does  not  apply  to  pleadings  in  Justices'  Courts.  0*Callagiha% 
V.  Booth,  6  Cal.  63. 

35.  General  denial  sufficient. — Where  in  such  case  the  complaint  veri- 
fied alleges  such  demand,  and  the  answer  verified,  instead  of  specifically  denying 
the  allegation,  denies  generally  " each  and  every  allegation  "  in  the  complaint: 
Held,  that  this  general  denial  put  plaintiff  on  proof  of  demand,  and  of  everything 
necessary  to  maintain  the  action.    Suliivan  v.  Gxry,  17  Cal.  80. 

36.  What  may  be  tried  in  the  action.— Field,  J.— The  validity  of 

the  lease  under  which  the  lessee  held  the  premises  cannot  be  tried  in  this  action, 
nor  can  the  lessee  be  deprived  of  the  advantages  resulting  from  the  possession  of 
the  premises  under  the  lease,  by  a  forcible  ouster  under  legislative  enactment. 
McCauley  v.  Weller,  12  Cal.  500. 

37.  Description  of  the  land. — In  forcible  entry  and  detainer,  a  descrip- 
tion of  the  land,  sufficiently  definite  to  enable  the  admi'nistrarion  of  suhsnutial 
justice,  is  all  that  is  required  in  actions  before  Justices  of  the  Peace.  HentanSn 
Y.  Simon,  4  Cal.  182. 

38.  In  an  action  of  forcible  entry  and  detainer,  the  complaint  described  tlie 
premises  as  "  about  ten  rods  square,  situated  within  and  comprising  the  north- 
westerly comer  of  that  certain  piece  or  parcel  of  land,  bounded  and  described  as 
'follows,  to  wit :"  (the  complaint  then  goes  on  to  give  the  metes  and  bounds  of  a 
tract  containing  one  hundred  and  forty-six  acres).  "  The  said  ten  rod?  sqosie 
being  situated  from  twenty  to  fifty  feet,  more  or  less,  southeasterly  from  the  boose 

■of  defendant,  and  near  the  gate  aforesaid,  and  the  junction  of  the  San  Bmno 
turnpike  road  with  the  road  leading  from  the  city  of  San  Francisco  to  Hunter's 
Point."  Said  gate  was  where  this  last  road  passed  through.  The  proof,  among 
•  other  things,  showed  this  ten  rods  to  be  called  the  northeasterly  instead  of  the 
northwesterly  comer  of  the  tract.  The  judgment  for  plaintiff  followed  the 
description  in  the  complaint.    Defendant  appeals :  Held,  that  the  rariance  in  the 
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description  of  the  premises  did  not  prejudice  appellant ;  that  the  question  was  one 
of  identity,  and  the  fact  that  the  comer  of  the  small  tract  was  called  the  north- 
easterly instead  of  the  northwesterly  corner,  was  itself  insufficient  to  defeat  the 
action,  if  the  other  and  more  definite  marks  of  description  sufficiently  indicated 
and  identified  the  premises.     Paul  v.  Silver ,  16  Cal.  73. 

39.  fividence. — In  an  action  of  forcible  entry  and  detainer,  the  holding  over 
the  land  is  the  foundation  of  the  action,  and  must  necessarily  be  piored,  like  any 
other  substantive  fact.    Reed  v.  Grant,  4  Cal.  176. 

40.  Proof  of  actual  force  is  not  necessary  to  maintain  this  action ;  but  threats, 
etc.,  showing  an  intention  to  resort  to  violence  if  resistance  is  offered,  are  sufficient. 
O'CaUaqhan  v.  Booth,  6  Cal.  63. 

41.  Where  a  plaintiff' had  obtained  judgment  in  another  Court  for  a  quarter's 
rent  under  a  lease :  Held,  that  in  an  action  of  forcible  entry  for  nonpayment  of 
another  quarter's  rent  under  the  same  lease  between  the  same  partiest  the'  plaintiff 
could  introduce  the  former  judgment  as  evidence  on  all  the  points  identical  in  the 
two  cases.    Love  y.  Waltz,  7  Cal.  250. 

42.  Where  the  complaint  avers  forcible  and  unlawful  entry,  and  that  defendants 
forcibly  detained  the  premises  so  unlawfully  taken,  forcible  entry  must  be  proven — 
the  averment  of  detainer  not  being  stated  as  an  independent  ground  of  relief. 
Preston  v.  Kehoe,  15  Cal.  315. 

43.  In  such  action,  proof  of  forcible  detainer  does  not  prove  forcible  entry.    Id. 

44.  Where  a  building  locked  up,  and  so  in  possession  of  plaintiff,  has  been 
entered  by  third  persons,  and  taken  possession  of  forcibly  and  unlawfully,  and  is 
detained,  it  should  be  left  to  the  jury  to  determine  how  and  by  whose  (liirection, 
agency  or  procurement  the  entry  was  made,  and  whether  by  preconcert  and 
arrangement  or  not ;  and  if  they  nnd  possession  was  taken  by  the  act,  agency  and 
codperation  of  all  the  defendants,  and  the  holding,  whether  by  one  or  many,  was 
in  pursuance  of  such  arrangement  or  preconcert,  then  the  defendants  are  guilty  of 
the  entry  and  detniner.    Mmtum  v.  Burr,  16  Cal.  107. 

45.  In  an  action  of  forcible  entry  and  detainer,  in  order  for  the  plaintiff  to 
recover  possession  of  land  held  by  preemption,  it  is  indispensable  to  prove  that 
the  premises  upon  which  the  defendant  entered  were  within  the  lines  described  in 
the  plaintiff's  affidavit.     Edward  Cummins  v.  Edward  Scott,  20  Cal.  83. 

46.  The  plaintiff  in  this  action  must  show  an  actual  peaceable  possession  in  him- 
self, at  the  time  of  the  entry.     Treat  v.  Stuart,  5  Cal.  1 13. 

47.  What  is  actual,  and  what  constructive  possession,  in  many  cases,  must  be  a 
question  of  fact  for  the  jury.     O'CcUlaghan  v.  Booth,  6  Cal.  63. 

48.  When  the  plaintiff  in  an  action  for  a  forcible  entry,  for  the  front  of  a  town 
lot,  proved  that  he  had  a  small  house  on  the  rear  of  it :  Beld,  sufficient  to  warrant 
a  jury  in  finding  an  actual  possession  of  the  whole  lot.    Id. 

See  cmte,  PosseMon. 

49.  Verdiot. — In  an  action  for  a  forcible  and  unlawful  entry  and  detainer  of 
a  mine,  against  a  corporation  and  C.  and  V.,  the  jury  returned  a  verdict  of  guilty 
as  to  C.  and  V.,  and  not  guilty  as  to  the  corporation  :  Held,  that  such  verdict  u 
conclusive  that  the  plaintiff  was  peaceably  in  actual  possession  of  the  premises  at 
the  time  of  the  entry ;  that  unlawful  and  forcible  entry  on  his  possession  was 
made  by  the  defendants  C.  and  V. ;  and  that  the  corporation  did  not  participate  in 
the  trespass.    Fremont  v.  Crippen,  lO  Cal.  211. 

50.  The  peaceable  and  actual  possession  of  the  plaintiff  is  incompatible  with  the 
lawful  possession  of  another,  and  such  a  verdict  is  conclusive  against  the  posses- 
sion of  the  corporation.    Id. 

§  2.  Any  Justice  of  the  Peace  shall  have  authority  to  inquire,  as 
hereinafter  directed,  as  well  against  those  who  make  unlawful  or 
forcible  entry  into  lands,  tenements  or  other  possessions,  and  detain 
the  same,  as  against  those  who,  having  lawful  and  peaceful  entry 
into  lands,  tenements  or  other  possessions,  unlawfully  detain  the 
same ;  and  if  it  be  found,  upon  such  inquiry,  that  an  unlawful  or 
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forcible  entry  hath  been  made,  and  that  the  said  lands,  tenements, 
or  other  possessions,  after  a  lawful  entry,  are  held  unlawfully,  then 
such  Justice  shall  cause  the  party  complaining  to  have  restitution 
thereof. 

1.  Jurisdiction. — A  case  of  forcible  entry  and  detainer  was  le^rallj  bron^t 
before  a  Justice  of  the  Peace,  bat  he  bein^  a  witness  in  the  cause,  acting  under  the 
twentieth  section  of  the  Practice  Act,  sent  it  to  the  Mayor  of  M.,  who,  having:  no 
jarisdiction,  returned  it  to  the  successor  of  the  Justice,' (who  had  in  the  meantime 
resigned)  before  whom  it  was  decided:  Held,  th&t  the  mere  fact  of  sending  the 
cause  to  the  Mayor  could  not  be  a  subject  of  complaint,  and  that  the  judgment  of 
the  Justice's  Court  be  sustained.    Davis  v.  Gallen,  2  Cal.  358. 

2.  The  Recorder  of  the  City  of  Sacramento  has  no  jurisdiction  in  cases  of  forci- 
ble entry  and  unlawful  detainer.     Cronise  v.  Carghill,  4  Cal.  120. 

[Sec.  3, 1861.*]  When  any  complaint  shall  be  made  in  writing, 
under  oath,  to  any  Justice  of  the  Peace,  of  any  such  unlawful  or 
forcible  entry,  or  unlawful  detainer,  said  Justice  shall  issue  a  sum- 
mons, directed  to  the  Sheriff  or  any  Constable  of  the  county,  com- 
manding him  to  summon  the  person  or  persons  against  whom  such 
complaint  shall  have  been  made,  to  appear  before  the  said  Justice 
on  a  day  in  such  simimons  named,  which  shall  not  be  less  than  two, 
nor  more  than  ten  days  from  the  day  of  issuing  such  sununons,  and 
at  the  place  therein  mentioned. 

§  4.  Such  summons  shall  be  served  upon  the  person  or  persons 
against  whom  the  same  is  issued,  by  delivering  a  certified  copy 
thereof  to  such  person  or  persons,  at  least  two  days  before  the 
return  day  thereof;  and  the  officer  serving  the  same  shall  make  a 
special  return  of  the  time  and  manner  of  serving  such  summons. 

§  5.  After  the  return  of  the  summons,  served  as  )|^reinbefore  pro- 
vided, and  at  the  time  and  place  appointed  in  said  summons,  ^ 
Justice  shall  proceed  to  hear  and  determine  said  complaint,  unless 
either  party  shall  demand  a  jury;  in  which  case  the  Justice  shall 
issue  a  venire  for  a  jury  in  the  same  manner  and  upon  the  same 
terms  as  in  other  cases  provided  for  trial  by  jury  in  Justices'  Courts, 
and  such  jury  shall  be  sworn  as  in  other  cases. 

§  6.  K,  at  the  time  of  making  of  such  complaint,  it  shall  be  made 
to  appear  that  the  person  or  persons  against  whom  said  com- 
plaint is  made,  or  either  of  them,  are  absent  from  the  county,  it 
shall  be  the  duty  of  the  Justice  before  whom  the  same  is  made  to 
issue  his  summons,  as  hereinbefore  provided,  and  the  same  may  be 
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served  by  leaving  a  certified  copy  thereof  at  the  last  and  usual 
place  of  abode  of  such  person  or  persons,  not  less  than  two  days 
before  the  return  day  thereof,  which  copy  shall  be  left  with  some 
member  of  the  family,  or  some  person  residing  at  such  place,  of 
suitable  age  and  discretion,  to  whom  the  contents  thereof  shall  be 
explamed  by  the  officer  leaving  the  same,  and  the  officer  shall  make 
a  special  return  of  the  time  and  manner  of  serving  said  summons, 
and  the  suit  shall  thereafter  proceed  the  same  as  though  a  personal 
service  were  had  of  such  summons. 

§  7.  The  Justice  may,  at  his  discretion,  adjourn  any  trial  under 
Uiis  Act,  not  exceeding  ten  days,  and  when  the  defendant,  his 
agent,  or  attorney,  shall  make  oath  that  he  cannot  safely  proceed 
to  trial,  for  want  of  some  material  witness,  naming  him,  that  he  has 
made  due  exertion  to  obtain  such  witness,  and  believes,  if  an  adjourn- 
ment be  allowed,  he  will  be  able  to  procure  the  attendance  of  such 
witness,  or  his  deposition,  in  time  to  produce  the  same  upon  the  trial ; 
in  which  case,  if  such  person  or  persons  will  give  bond,  with  one  or 
more  sufficient  sureties,  conditioned  to  pay  the  said  complainant  for 
all  rent  that  may  accrue  during  the  pending  of  such  suit,  and  all 
costs  and  damages  consequent  upon  such  adjournment,  the  said 
Justice  shall  adjourn  said  cause  for  such  reasonable  time  as  may 
appear  necessary,  not  exceeding  three  months.  - 

§  S.  The  testimony  of  any  witness,  which  may  be  considered  nec- 
essary by  either  party,  may  be  taken  in  the  same  manner,  and  with 
the  like  eSeci  as  is  provided  for  the  taking  of  testimony  in  other 
eases  in  Justices'  Courts^ 

§  9.  On  the  trial,  the  complainant  shall  only  be  required  to  show, 
in  addition  to  the  forcible  entry  or  detainer  complained  of,  that  he 
was  peaceably  in  actual  possession  at  the  time  of  forcible  entry, 
or  was  entitled  to  the  possession  of  the  premises  at  the  time  of  a 
forcible  holding  over.  The  defendant  may  show  in  his  defense  that 
he,  or  his  ancestors,  or  those  whose  interest  in  such  premises  he 
claims,  have  been  in  quiet  possession  thereof  for  the  space  of  one 
whole  year  together  next  before  the  said  inquisition,  and  that  his 
interest  therein  is  not  then  ended  or  determined,  and  such  showing 
£haU  be  a  bar  to  the  prosecution,  and  in  no  case  when  the  titie  of 
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land  is  necessarily  involved  shall  a  Justice  of  Hie  Peace  have  cog- 
nizance. 

§  10.  If,  upon  the  trial  of  any  complaint  under  this  Act,  the  Jus- 
tice or  jury  shall  find  the  defendant  or  defendants,  or  either  of 
them,  guilty  of  the  allegations  in  the  complaint,  said  Justice  shall 
thereupon  enter  judgment  for  the  complainant  to  have  restitution  of 
the  premises,  and  shall  impose  such  fine,  not  exceeding  one  hundred 
dollars,  considering  all  the  circumstances,  as  he  may  deem  just,  and 
shall  tax  the  costs  for  the  complainant,  and  may  issue  execution 
therefor ;  and  the  said  Justice  shall  also  award  and  issue  a  writ  of 
restitution ;  but  if  the  said  Justice  or  the  jury  find  that  the  person 
complained  of  is  not  guilty,  the  Justice  shall  tax  the  costs  against 
the  complainant,  and  issue  execution  therefor. 

§  11.  K  the  jury  empanneled  cannot  agree  upon  a  verdict,  the 
Justice  may,  with  the  consent  of  the  parties,  discharge  them,  and 
issue  a  venire  returnable  forthwith,  or  at  some  other  time  agreed 
upon  by  the  parties. 

[Sec.  12, 1861.*]  In  all  cases  of  a  verdict  by  the  Justice,  or 
jury,  for  the  complainant,  the  damages  shall  be  assessed,  if  cliumed 
in  the  complaint,  as  well  for  waste  and  injury  comnutted  upon  the 
premises  as  for  the  rent^  and  profits  during  such  detainer,  and  the 
verdict  shall  also  find  the  monthly  value  of  the  rents  and  profits  of 
the  said  premises ;  and  the  complainant  shall  be  entitled  to  recover 
treble  damages  against  the  persons  against  whom  judgment  has 
been  rendered ;  which  damages  shall  be  assessed  by  the  Justice,  or 
jury,  and  when  so  assessed  shall  be  trebled  by  sidd  Justice,  and 
entered  as  a  judgment  in  the  cause  upon  which  execution  may 
issue. 

1 .  Damages. — A,  in  pursuance  of  the  provisions  of  the  **j\ct  prescribing  the 
mode  of  maintaining  and  defending  possessory  actions  on  lands  belonging  to  the 
United  States,"  entered  upon  unoccupied  land,  and  marked  it  out,  so  that  iti 
boundaries  might  be  easily  traced,  and  commenced  to  build  a  house  upon  it,  when 
he  was  ousted  by  B. :  Held,  that  in  an  action  of  forcible  entry,  A.  could  recover  the 
hind  from  B.,  but  without  a  fine  or  treble  damages.     Stark  v.  Barnes,  4  Cal.  41S. 

2.  The  complaint  in  an  action  of  forcible  entry  need  not  pray  for  treble  damageei 
to  warrant  the  Court  in  trebling  them.    Hart  v.  xl/oon,  6  Cal.  169. 

3.  The  power  of  the  County  Court  to  treble  the  damages  by  way  of  penalty  in 
actions  of  forcible  entry,  results  by  necessary  implication  from  its  power  to  try  A 
novo.     O'Callayhan  y,  J3ooth,  %  Cai.  63. 

4.  In  forcible  entry  aud  detainer  tried  in  the  County  Court,  on  ap]K^al  from  a 
Justice's  Court,  plaintiff,  having  obtained  a  verdict  for  one  hundred  and  fifty  dol- 
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lars  damages,  moved  that  they  be  trebled.  Motion  denied,  and  judgment  entered 
for  one  hundred  and  fifty  dollars,  with  restitution  of  the  premises.  Plaintiff  applies 
to  the  Supreme  Court  for  mandamus  to  compel  the  Court  below  to  render  judgment 
for  treble  damages :  Heldf  that  the  application  must  be  denied,  as  plaintiff  has  an 
adequate  remedy  by  appeal ;  pending  which,  plaintiff  can  enforce  so  much  of  the 
judgment  as  awards  restitution.  The  judgment  can  be  corrected  in  this  Court,  if 
proper,  by  trebling  the  damages.     Earfi/  v.  Mannix,  15  Cal.  149. 

5.  Qua-y:  Whether,  if  plaintiff  in  forcible  entry  and  detainer  inserts  in  his  com- 
plaint a  conditional  prayer,  that  if  waste  be  committed  on  the  property  pending 
the  suit,  investigation  be  had  in  relation  thereto,  and  the  damages  occasioned 
thereby  be  allowed,  he  is  then  entitled  to  prove  such  damages,  and  have  them 
assessed  by  the  jury.     Hichs  v.  Herring^  17  Cal.  566. 

6.  Under  the  twelfth  section  of  our  Forcible  Entry  and  Detainer  Act,  plaintiff!^ 
not  compelled  to  claim  damages  for  waste  and  injury,  or  for  rents  and  profits. 
He  may  simply  claim  possession  ;  and,  in  a  subsequent  suit,  may  recover  damages 
for  waste  committed  pending  the  action  of  forcible  entry  and  detainer.    Id. 

7.  In  forcible  entry  and  detainer,  it  is  optional  with  plaintiff  either  not  to  claim 
any  damages,  or  to  claim  only  such  as  arise  from  loss  of  rents,  or  from  waste,  or 
from  both.  There  is  no  such  connection  between  the  rents  and  profits  and  waste 
committed  as  to  require  the  damages  from  the  loss  of  the  one  ana  the  commission 
of  the  other  to  be  united  in  the  demand.    Id. 

8.  In  actions  for  damages  for  waste,  the  rule  is,  that  the  proof  of  damage  may 
extend  up  to  the  time  of  verdict  as  to  all  facts  which  flow  as  a  natural  result  from 
the  injury  for  which  suit  is  brought.    Id. 

9.  Section  twelve  provides  that  **  damages  shall  be  assessed  as  well  for  waste 
and  injury  committed  upon  the  premises,  as  for  the  rents  and  profits  during  the 
detainer,'^  and  the  verdict  shall  find  the  monthly  value  of  the  rents  and  profits. 
The  meaning  of  this  is,  that  the  rents  are  to  be  regarded  merely  as  damages,  and 
that  their  amount  during  the  period  of  the  detention  is  to  be  ascertained  by  estim- 
ating their  monthly  value.     Houmrd  v.  Valentiney  20  Cal.  282. 

10.  The  plaintiff  in  an  action  under  this  section  can  only  recover  the  rents  which 
accrue  after  the  possession  of  the  tenant  becomes  unlawful;  the  rents  accruing 
prior  to  that  time  are  not  recoverable.    Id. 

11.  The  amount  of  rents  is  immaterial,  and  whether  it  is  one  dollar  or  ono 
thousand  dollars,  the  jurisdiction  is  the  same.    Id. 

12.  Rents  and  profits  may  be  awarded  on  damages  without  the  value  thereof 
being  stated  in  the  complaint.    Holmes  v.  BorbeTf  Oct.  term,  1862. 

§  13.  [1861, 1862.*]  When  any  person  or  persons  shall  hold  over 
any  lands,  tenements,  or  other  possessions,  after  the  termination  of 
the  time  for  which  they  are  demised  or  let  to  him,  her,  or  them,  or 
to  the  person  under  whom  he,  she,  or  they  hold,  or  aft«r  any  rent 
shall  become  due,  according  to  the  terms  of  such  lease  or  agree- 
ment, and  shall  remain  unpaid  for  the  space  of  three  days  after 
demand  for  payment  thereof,  in  all  such  cases,  if  the  lessor,  his  heirs, 
executors,  assigns,  agent,  or  attorney  shall  make  demand,  in  writing, 
of  such  tenant,  or  tenants,  that  he,  she,  or  they  shall  deliver  the 
possession  of  the  premises  held  as  aforesaid,  and  if  such  tenant,  or 
tenants  shall  refuse  or  neglect,  for  the  space  of  three  days  after 
such  demands,  to  quit  the  possession  of  such  lands  and  tenements, 
or  to  pay  the  rent  thereof,  due  and  unpaid  as  aforesaid,  upon  com- 
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plaint  therefor  to  any  Justice  of  the  Peace  of  the  proper  county, 
the  Justice  shall  proceed  to  hear,  try,  and  determine  the  same,  in 
the  same  manner  as  in  other  cases  hereinbefore  provided  for,  but 
shall  impose  no  fine  in  any  such  case  mentioned  in  Una  section.    It 
shall  not  be  necessary,  in  order  to  work  a  forfeiture  for  nonpayment 
of  rent,  to  make  demand  for  rent  on  the  day  on  which  the  same 
becomes  due,  or  at.  any  particular  time  of  the  day;  but  demand 
may  be  made  of  the  tenant,  in  person,  at  any  time  within  a  year 
after  such  rent  shall  become  due  according  to  the  terms  of  any  lease 
or  agreement,  and  may  be  made  for  the  whole  amount  due  and 
unpaid  at  the  time  of  such  demand ;  and  the  failure  on  the  part  of 
the  lessee  or  his  assigns,  to  pay  such  rent  upon  such  demand  being 
made,  shall  have  the  same  force  and  effect  as  if  demand  had  been 
made  on  the  premises,  towards  sunset  on  the  day  when  the  rent 
became  due.     No  person,  other  than  actual  occupants  of  the  prem- 
ises, shall  be  necessary  parties  defendant  to  proceedings  provided 
for  in  this  section;  and  in  case  a  married  woman  be  a  tenant  or 
occupant,  and  her  husband  is  not  a  resident  of  the  county  in  which 
the  premises  are  situated,  her  marriage  shall  not  be  a  defense  in 
such  proceedings ;  but  in  case  her  husband  be  not  joined,  or  unless 
she  be  doing  business  as  a  sole  trader,  a  judgment  ag^nst  her  shall 
only  be  valid  against  property  on  the  premises  at  the  time  of  the 
trial. 

See  Acts  ante,  pages  577,  578.  # 

1.  By  the  thirteenth  section  of  the  Act  concerning  forcible  entries  and  nnbwfiil 
detainers,  it  was  the  intention  of  the  Legislature  to  make  the  nonpayment  of  rent 
work  a  forfeiture  of  the  estate  of  the  tenant.  But  to  effect  this,  tne"  rent  must  be 
demanded  on  the  day  it  becomes  due,  and  at  a  late  hour  of  the  day.  Chapman  t. 
Emericy  3  Cal.  273. 

2.  A  waiver  of  the  demand  will  never  be  implied,  for  the  purpose  of  making  a 
forfeiture  ;  for  from  its  very  nature,  a  forfeiture  cannot  take  place  by  consent,  and 
is  not  favored  by  the  rules  of  law.     GaskiU  v.  Trainer,  3  Cal.  334. 

3.  But  if  one  of  the  conditions  be  forfeiture  for  nonpayment  of  rent,  the  mere 
failure  to  pay  the  rent  will  not  make  a  forfeiture :  there  must  be  a  formal  demand 
made  on  the  day  it  becomes  due,  to  effect  this.    Id, 

4.  By  the  terms  of  an  award  which  was  decisive  between  a  landlord  and  his 
tenant,  the  latter  was  to  leave  the  premises  on  the  ninth  :  Held,  that  the  plaintiff 
had  no  right  to  give  notice  to  quit  until  tlie  tenth.  After  which,  by  the  Act  of 
Forcible  Entry  and  Detainer,  the  plaintiff  had  six  days  to  remove,  wherefore  the 
action  commenced  on  the  tenth  was  premature.     Ray  v.  Armstrong,  A  Cal.  206. 

5.  In  an  action  for  unlawfully  holding  over  after  the  expiration  of  the  tenant's 
term,  three  days  notice  is  all  that  is  required.     Garbrell  v.  Fitch,  6  Cal.  189. 

6.  In  an  action  by  a  landlord  against  his  tenant,  under  the  thirteenth  section  of 
the  Forcible  Entry  and  Detainer  Act,  where  the  evidence  showed  a  tenancy  from 
year  to  year,  plaintiff  must  show  that  he  has  terminated  the  tenancy  by  notice  to 
quit ;  and  if  the  tenant  be  permitted  to  hold  over  without  notice  to  quit,  a  new  teiiii 
is  created,  and  ho  cannot  be  legally  dispossessed.    Sullivan  t.  Car^,  17  Cal.  80. 
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.  7.  In  action  by  a  landlord  a^inst  his  tenant,  tinder  the  thirteenth  section  of  the 
Forcible  Entry  and  Detainer  Act,  plaintiff  must  show  a  demand  in  writing  for 
possession  of  the  premises.    Id. 

8.  Where  the  record  shows  no  demand  of  the  rent,  there  can  be  no  forfeiture. 
Chapman  v.  Emeiic,  3  Cal.  273. 

9.  Where  the  defendant  held  as  tenant  under  J.  S.,  in  his  lifetime,  under  whom, 
as  heir  at  law,  the  plaintiff  claimed  as  landlord,  but  the  defendant  refused  to  recog- 
nize him  as  such  :  Held^  that  this  refusal  terminated  the  tenancy,  and  overweighed 
the  presumption  of  a  contract  between  him  (defendant)  and  the  plaintiff.  Samp- 
son V.  Skaefftr,  3  Cal.  190. 

10.  Defendant  answers ;  denying,  among  other  things,  plaintiff's  title,  and  his 
own  relation  of  tenant :  //e/cf,  that  plaintiff  is  entitled  to  recover ;  that  the  denial 
of  title  and  the  relation  of  tenant  made  defendant  a  trespasser,  not  entitled  to  notice 
to  quit ;  that  no'  special  demand  for  payment  of  rent  was  necessary  to  work  a  for- 
feiture ;  that  defendant  could  not  deny  title,  and  yet  claim  the  benefit  of  holding 
in  subordination  to  it.    Smith  v.  Ogg  Shaw,  16  Cal.  88. 

11.  At  common  law,  there  was  no  forfeiture  of  an  estate  for  years  for  the  non- 
payment of  rent,  nor  for  the  commission  of  waste.    Chapman  v.  Lmeric,  3  Cal.  273. 

12.  Where  V.,  an  owner  of  land,  makes  a  verbal  agreement  with  B. — ^which 
they  term  a  lease — ^by  which  B.  is  to  have  the  land  for  tlirec  years ;  V.  to  furnish 
the  farming  implements,  wagons,  horses,  and  his  share  of  sacks ;  B.  to  work  all 
the  land,  and  give  V.  for  use  of  it  one-third  of  the  grain  raised,  after  it  is  put  in 
sacks,  free  from  the  expense  of  threshing  :  Held,  that  this  agreement  is  not  a  lease, 
but  a  contract  for  working  the  farm  upon  shares ;  and  that  the  parties  are  tenants 
in  common  of  the  grain,  until  a  division  be  made.    Bcrnal  v.  Hovious,  17  Cal.  541. 

13.  A  tenant  may  show  that  his  landlord's  title  has  terminated,  or  that  his 
attornment  was  made  under  mistake  of  facts,  or  by  fraud.  McDtwitt  v.  Sullivan, 
8  Cal.  P.  592. 

[Sec.  14, 1862.*]  The  remedy  provided  for  in  the  preceding 
section  shall  not  apply  as  against  any  person  who  shall  have  held 
the  premises  demised,  leased,  or  let  to  him,  or  to  the  person  under 
or  through  whom  he  holds  the  possession,  for  one  year,  adversely  to 
the  right,  title,  or  claim  of  the  landlord  or  the  ^nerson  under  or 
through  whom  he  claims. 

§  15.  Every  person  summoned  as  a  juror,  or  subpoenaed  as  a  wit- 
ness, who  shall  not  appear,  or  who,  appearing,  shall  refuse  to  serve 
or  give  evidence  in  any  prosecution  instituted  under  this  Act,  shall 
forfeit  and  pay  for  every  such  default  or  refusal,  to  the  use  of  the 
county,  unless  some  reasonable  cause  be  assigned,  such  fine,  not 
exceeding  twenty  dollars,  as  the  said  Justice  shall  think  proper  to 
impose,  and  execution  may  issue  therefor. 

§  16.  [1858.f  ]  If  either  party  shall  feel  aggrieved  by  the  verdict 

of  the  jury  or  decision  of  the  Justice,  he  may  appeal  within  ten 

•days,  as  in  other  cases  tried  before  Justices  of  the  Peace,  and  he 

shall  ^ve  bond  with  two  or  more  sufficient  sureties,  to  be  approved 

•8tetatcflofl862,421. 
tStatatoB  of  1858,90. 
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by  said  Justice,  conditioned  to  pay  all  costs  of  such  appeal,  and 
abide  the  order  the  Court  may  make  therein,  and  pay  all  rent  and 
other  damages  justly  accruing  during  the  pendency  of  such  appeal; 
and  upon  the  filing  of  the  notice  of  appeal,  and  the  affidavit  of  the 
appellant  that  the  appeal  is  taken  in  good  £aith,  and  that  he  intends 
to  perfect  said  appeal,  the  Justice  shall  grant  a  stay  of  the  writ  of 
restitution,  for  not  exceeding  two  days,  for  the  purpose  of  allowing 
the  appellant  an  opportunity  to  file  his  appeal  bond,  and  for  no 
other. 

1.  If  the  bond  be  void  or  defective  through  accident  or  mistake,  a  new  bond 
may  be  filed,  on  such  terms  as  the  Court  deems  just,  the  right  of  the  other  party 
being  regarded,  liabe  v.  Hamilton^  15  Cal.  31. 

2.  On  appeal  from  a  Justice's  Court,  in  forcible  entry  and  detainer,  the  execu- 
tion of  an  appeal  bond  within  ten  days  is  not  a  condition  to  the  jurisdiction  of  the 
County  Court.    Id. 

3.  Bonds  on  appeal  to  County  Court  in  forcible  entry  and  detainer  cases,  are 
governed  by  the  Act  of  1850,  concerning  such  cases,  and  not  by  General  Act 
regulating  appeals  from  the  judgment  of  a  Justice  of  the  Peace.  The  Act  of  1850 
is  complete  in  itself  as  to  the  mode  of  perfecting  such  appeals ;  and  a  bond  in  sucli 
case,  with  sureties  approved  by  the  Justice,  is  sufficient,  though  not  in  double  the 
amount  of  the  judgment,  and  though  no  justification  of  the  sureties  is  annexed. 
Kennedy  v.  Hamer,  19  Cal.  375. 

4.  2  he  People  v.  Harris^  (9  Cal.  571^  when  considered  in  connection  with  its 
facts,  does  not  conflict  with  tlie  decision  here.    Id. 

See  ante,  §  348. 

5.  The  Justice  is  not  bound  first  to  make  out  the  papers,  and  then  rely  upon 
his  fees  being  afterwards  paid.  The  payment  of  fees  may  be  waived,  however,  by 
the  Justice,  or  the  fees  may  be  paid  at  any  time,  so  as  to  bring  the  case  up  before 
the  Countv  Court,  within  the  period  limited  by  the  rules  of  that  Court.  Pe(^  v. 
Harris,  9  Cal.  573. 

6.  The  six  hundred  and  t^venty-seventh  section  of  the  Code  requires  the  Justjce's 
fees  to  be  paid  before  the  Justice  is  required  to  send  up  the  papers.  This  provisioB 
applies  to  appeals  from  Justices'  Courts,  in  cases  of  forcible  entry  and  detainer.  Id. 

§  17.  [1852.*]  Sec.  1.  Upon  taking  such  appeal,  sJl  further 
proceedmgs  in  the  case  shall  be  thereby  stajed,  and  the  Appelhie 
Court,  in  all  cases  which  are  now  pending  or  which  may  hereafter 
be  brought,  shall  proceed  to  try  the  case  anew,  and  shall  issue  all 
necessary  writs  and  process  to  carry  out  the  provisions  of  this  Act 
Sec.  2.  All  laws  or  parts  of  laws  which  require  a  statement  of  the 
case  or  evidence,  or  exceptions  to  be  taken  before  a  Justice  of  the 
Peace,  on  the  trial  of  a  case  for  forcible  entry  and  unlawful  detainer, 
in  order  to  perfect  an  appeal,  are  hereby  repealed,  and  the  same 
shall  be  tried  in  the  Appellate  Court,  on  the  evidence  introduced 
before  said  Appellate  Court. 

1 .  The  power  of  the  County  Court  to  treble  the  damages  by  way  of  pejialty  it 
actions  of  forcible  entry,  results  by  necessary  implication  from*  its  power  to  tiy  thf 
case  de  novo.     O'  Callaghan  v.  Booth,  6  Cal.  63. 

•Statutes  of  1862,168. 
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§  18.  If  a  -writ  of  restitution  shall  have  been  issued  previous  to  the 
taking  of  the  appeal,  the  Justice  shall  give  the  appellant  a  certifi- 
cate of  the  allowance  of  such  appeal ;  and  upon  the  serving  of  such 
certificate  upon  the  officer  having  such  writ  of  restitution,  said  offi- 
cer shall  cease  all  further  proceedings  by  virtue  of  such  writ ;  and  if 
such  writ  shall  not  have  been  completely  executed,  the  parties  in 
possession  shall  remain  in  possession  of  the  premises  until  the  appeal 
shall  be  determined. 

1 .  Where  a  SherifF  refoses  to  execute  the  writ  on  the  ground  that  the  premises 
are  in  possession  of  persons  not  parties  to  the  suit,  the  Court  will  award  a  peremp- 
tory mandamus  against  the  SherifF  to  compel  him  to  execute  the  writ.  Fremont  y. 
Cnppen,  10  Cal.  211. 

2.  Where  in  forcible  entry  and  detainer,  plaintiff  had  judgment  in  the  Justice's 
Court,  and  was  placed  in  possession  of  the  land  by  a  wnt  of  restitution,  and  sub- 
sequently, defendant  gaye  bond  and  appealed  to  the  County  Court,  where,  after 
trial,  there  was  a  verdict  for  defendant :  Heldj  that  the  County  Court  had  power, 
after  reversing  the  judgment  of  the  Justice,  to  award  defendant  a  writ  of  restitu- 
tion; that  such  a  writ  was  necessary  to  perfect  the  jurisdiction  of  that  Court  over 
the  subject.     Kennedy  y.  Hamer,  19  Cal.  375. 

8.  Stark  v.  Barnes,  (4  Cal.  412)  does  not  hold  that  a  party  succeeding  to  the 
original  wrongful  possession  is  liable  in  action  of  forcible  entry  and  detainer  in  the 
same  manner  as  his  predecessor,  because  there  Barnes  came  in  without  any  new 
title,  and  merely  succeeded  to  the  claim,  and  consummated  the  trespass  of  the 
original  trespasser.    Id. 

§  19.  In  all  cases  of  appeal  under  this  Act,  the  Appellate  Court 
shall  not  dismiss  or  quash  the  proceedings  for  want  of  form,  only 
provided  the  proceedings  have  been  conducted  substantially  accord- 
ing to  the  provisions  of  this  Act. 

§  20.  Amendments  to  the  complaint,  answer,  or  summons,  in  mat- 
ters of  form  only,  may  be  allowed  by  the  Court  at  any  time  before 
final  judgment,  upon  such  terms  as  may  be  just;  and  all  matters  of 
excuse,  justification,  or  avoidance  of  the  allegations  in  the  complaint, 
may  be  given  in  evidence  under  the  answer. 

§  21.  The  following,  or  equivalent  forms,  may  be  used  in  proceed- 
ings under  this  Act,  to  wit: 

SUMMONS. 

The  People  of  the  State  of  CaUfomia 

To  the  Sherifi'or  any  Constable  of  the  county  aforesaid: 

Whereas,  A.  B.,  of  the  county  of hath  exhibited  unto  me, 

a  Justice  of  the  Peace  for  said  county,  a  complaint  against  C.  D.,  of 

the  county  of ^for  that  the  said  C.  D.,  of  the  county  of 

on  the day  of ^A.  D. at  the  county  of 
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(here  insert  the  substance  of  the  complaint  with  sufficient  certsdnty). 
You  are  therefore  commanded  to  summon  the  said  C.  D.,  if  he  be 
found  in  your  county,  to  be  and  appear  before  me  at  my  office,  (or 

stating  the  place)  on  the day  of A.  D., ,  then 

and  there  to  make  answer  unto  the  complaint  aforesaid. 

Given  under  my  hand  and  seal,  this day  of A.  D., 

.  Jl.  F.,  Justice  of  the  Peace. 

WRIT  OF  RESTITUTION. 

The  People  of  the  State  of  California 

To  the  Sheriflf  or  any  Constable  of  the  county  aforesaid : 

Whereas,  A.  B.,  of  the  county  of at  a  Court  of  Inquiry  of 

an  unlawful  or  forcible  entry,  or  unlawful  detainer,  (as  the  case 
may  be)  held  at  my  office  (or  state  the  place)  in  the  county  afore- 
said, on  the day  of A.  D., ,  before  me,  a  Jus- 
tice of  the  Peace  for  the  county  aforesaid,  by  the  consideration  of 
the  Court,  hath  recovered  judgment  against  C.  D.,  to  have  restitu- 
tion of  (here  describe  the  premises,  as  in  the  complaint).  You  are 
therefore  commanded  that,  taking  with  you  the  force  of  the  county, 
if  necessary,  you  cause  the  said  C.  D.  to  be  immediately  removed 
from  the  aforesaid  premises,  and  the  said  A.  B.  to  have  peaceable 
restitution  of  the  same ;  and  you  are  also  commanded  that,  of  the 
goods  and  chattels  of  the  said  C.  D.,  within  said  county,  you  cause 

to  be  made  the  sum  of dollars,  for  the  said  plaintiff,  toge&er 

with  the  costs  of  suit  endorsed  hereon,  and  make  return  hereof 
within  thirty  days  from  tliis  date. 

Given  under  my  hand,  this day  of A.  D., 

E.  F.,  Justice  of  the  Peace. 

1 .  The  writ  of  restitution  obtained  in  an  action  of  forcible  entry  and  detainer, 
does  not  determine  either  tiic  right  of  property  or  the  right  of  possession,  and 
constitutes  no  defense  to  an  action  of  ejectment.'   Mitchell  v.  Hagood,  6  Oil.  148- 

2.  Where  a  writ  of  restitution  has  been  awarded  in  such  case,  and  tbo  Sheriff 
refuses  to  execute  the  same,  on  the  ground  that  the  mine  is  in  tiio  possession  of 
eertftin  persons  not  parties  to  the  suit,  who  claim  to  hold  nndcr  the  corporation, 
the  Court  will  award  a  peremptory  mandamus  against  the  SheriflTto  compel  him  to 
execute  the  writ.    Fremont  v.  Cnppen,  10  Cal.  211. 
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AN  ACT 

FOE  THE  RELIEF  OF  INSOLVENT  DEBTORS  AND 

PROTECTION  OF  CREDITORS. 

[Passed  May  4th,  1852  ;  took  cfibct  June  1st,  1852.] 


Sbc.    1.  Insolvent  debtors  may  be  discharged  from  their  debts. 
Jurisdiction  of  such  actions. 

2.  Petition  of  insolvent, 

3.  Schedules  of  his  affairs  shall  be  annexed. 

4.  Signing  and  verification  of  schedules. 

5.  Order  to  creditors  to  show  cause.     Schedules  to  be  cer- 

tified and  filed. 

6.  Insolvent  shall  surrender  all  his  property.  Exemptions. 

7.  He  shall  deliver  up  all  his  books  and  papers. 

8.  Notice  to  creditors.     Publication  of  notice. 

9.  Stay  of  proceedings.     A  receiver  may  be  appointed. 

10.  Meeting  of  creditors  and  ajjjyointment  of  assignees. 

11.  Statement  of  deliberations  of  creditors. 

12.  Bond  of  assignees. 

13.  Sale  by  assignees  of  insolvents  property. 

14.  Keeping  and  distribution  of  funds.     Suits  concerning 

insolvent's  estate. 

15.  Manner  of  making  dividends. 

16.  Assignees  may  be  required  to  disclose^  if  they  have 

funds. 
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17.  They  may  be  discharged  for  a  breach  of  truBL\ 

18.  If  creditors  do  not  attend^  the  Sheriffs  or  any  creditor^ 

may  be  appointed  aasiffnee. 

19.  Compensation  of  assignees. 

20.  Opposition  of  creditors.     Charge  of  fraud  shall  be 

tried  by  a  jury, 

21.  The  Court  shall  have  the  proofs  of  the  parties. 

22.  Insolvent  may  be  examined  in  writing. 

23.  If  guilty  of  frauds  the  debtor  shall  be  debarred  the 

privilege  of  this  Act. 

24.  If  n-ot  guilty^  or  if  no  opposition  be  made,  the  debtor 

shall  be  released  from  his  debts. 

25.  Additional  penalties  against  fraudulent  debtor. 

26.  The  Judge  may,  pending  the  opposition^  approve  the 

appointment  of  assignees. 
27.'   Who  considered  fraudulent  bankrupts. 

28.  Farther  definition  of  fraudulent  bankrupts. 

29.  Certain  persons  denied  the  benefits  of  this  Act. 

30.  Debtors  accountable  for  public  funds,  bankers  and 

others  denied  the  benefits  of  this  Act. 

31.  So  also,  if  the  debtor  appropriate  any  of  his  effects 

after  filing  his  schedule. 
82.  Effect  of  discovery  of  fraud  after  the  discharge. 

33.  Application  under  this  Act  must  be  personal. 

34.  Title  to  insolvent's  property  after  surrender,  in  whom 

vested. 

35.  Attorney  may  be  appointed  for  absent  creditors. 

36.  Second  application  under  this  Act  within  one  year. 

Mortgages,  etc.,  not  affected  by  proceedings  under 
this  Act. 

37.  All  property  of  insolvent  shall  be  delivered  to  assignee. 

38.  Disburse7nents  made  by  assignees. 

39.  Assignments  must  be  made  under  this  Act. 


1.  Our  statate  thon^h  not  strictly  speaking  a  bankrupt  law,  may  be  treated  ai 
such,  or  as  an  insolvent  act,  or  both.     (Johen  v.  Barrett^  5  CaL  195.' 

2.  A  discharge  under  the  Insolvent  Act,  to  be  a  bar  to  actions  on  indebtcdoea 
mentioned  in  the  petitioner's  schedule,  must  be  in  strict  conformity  "with  the  varioas 
provisions  of  the  law,  otherwise  it  is  void.  Meyer  v.  Kohlman^B  CaL  44;  Jciuf 
«m  V.  Atwill,  9  Id.  477  ;  McAllister  v.  Strode,  7  Id.  428. 
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§  1.  Insolvent  debtors  may  be  discharged  from  their  debts. 
Jurisdiction  of  such  actions. 

Every  insolvent  debtor  may  be  discharged  firom  his  debts  as  here- 
inafter provided,  upon  executing  an  assignment  of  all  his  property, 
real,  personal,  or  mixed,  for  the  benefit  of  all  his  creditors,  and  upon 
compliance  with  the  several  provisions  of  this  Act ;  provided,  said 
assignment  be  made  bona  fide  and  without  fraud.  The  District 
Court  only  shall  have  ori^al  jurisdiction  in  the  subjet  matter 
herein  contained. 

1.  Who  are  insolvent  debtors. — ^A  party  whose  assets  are  forty  per 
cent,  above  his  liabilities,  cannot  be  considered  insolrent.  Hunt  t.  Hia  Creaiiors, 
9  Cal.  45. 

2.  Plaintiff  saes  for  damages  in  levying  on  fruit  trees  shipped  by  him  to  W.,  and 
landed  to  W.'s  order  on  the  wharf  at  Stockton,  claiming  that  the  trees  were  not 
paid  for,  and  not  subject  to  W.'s  debts,  for  want  of  delivery,  and  asked,  on  the 
trial,  this  instruction :  *'  That  a  man  who  is  insolvent  for  the  want  of  means  to  pay 
his  debts  in  this  State,  is  in  law  insolvent,  without  reference  to  any  property  in 
another  State  " :  Held,  that  the  proposition  is  too  broadly  asserted,  even  if  there 
were  any  proof  on  which  it  could  rest ;  but  in  this  case  there  is  no  proof  of  the 
insolvency  of  W.     Thompson  v.  Paige,  16  Cal.  77. 

3.  Jiirisdiotion  of  prooeedings  in  insolvency.— Proceedings  in 

insolvency  are  not  stridi  juris  either  proceedings  in  law  or  equity,  but  a  new  remedy 
or  proceeding,  created  bv  statute,  the  administration  of  which  has  been  vested  in 
the  District  Courts  of  this  State,  independent  of  their  common  law,  or  chancery 
powers  as  Courts  of  general  jurisdiction.     Cohen  v.  BarreU,  5  Cal.  195. 

4.  Whenever  a  new  right  is  created  by  statute,  and  the  enforcement  of  such 
right  is  committed  to  a  Court,  even  of  original  jurisdiction,  such  Court  quoad  hoc  is 
an  inferior  Court,  and  must  pursue  the  statute  strictly.     Id. 

5.  Assuming  that  the  District  Court,  in  matters  of  insolvency,  is  in  the  exercise 
of  a  special  jurisdiction,  and  that  the  strict  rules  applicable  to  such  Courts  apply, 
then  ttie  Court  acquires  its  power  to  act  by  the  filmg  of  the  petition,  or  at  most, 
by  the  petition  ana  notice,  and  ctfter  this,  the  acts  of  the  Court  are  proceedings, 
within  the  jurisdiction,  and  not  conditions  to  it.  Brewster  v.  Ludekins,  19  Cal.  162. 

6.  Cases  of  insolvency  under  the  Act  of  1852,  are  special  cases  witi tin  the  mean- 
ing of  the  Constitution.    Harper  v.  Fretlon,  6  Cal.  76. 

7.  The  Legislature  in  conferring  jurisdiction  in  these  cases  on  both  the  District 
and  the  County  Courts,  acted  in  the  exercise  of  a  legitimate  power,  and  these 
Courts  have  concurrent  jurisdiction.    Id. 

§  2.  Petition  of  insolvent.  ^ 

[I860.]  Such  insolvent  debtor  shall  petition  the  Judge  having 
original  jurisdiction  within  the  place  of  his  domicil,  or  usual  resi- 
dence, which  petition  shall  briefly  state  the  circumstances  which 
compel  him  to  surrender  his  property  to  his  creditors,  and  shall 
conclude  with  a  prayer  to  make  a  cession  of  his  estate,  and  to  be 
discharged  from  his  debts,  in  pursuance  of  the  provisions  of  this 
Act;  provided,  such  insolvent  debtor  shall  have  resided  within  the 
county  where  he  files  his  petition,  for  at  least  six  months  next  pre- 
ceding the  filing  of  the  same. 

38 
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1 .  A  joint  application  of  two  partners  for  the  benefit  of  the  LuolyeDt  Act  is 
void,  there  being  no  authority  for  snch  applications  in  the  Act.  Meyer  t.  EjM- 
ham,  8  Cal.  44. 

2.  On  a  petition  for  a  discharge  from  the  debts  of  the  petitioner  under  the 
Insolvent  Act,  it  is  unnecessary  for  the  petitioner  to  allege  that  his  debts  were 
created  in  this  State.  The  Courts  do  not  owe  their  jurisdiction,  in  insolvencj 
cases,  to  an  averment  in  the  petition  that  the  debts  of  the  insolvent  arose  in  this 
State.    Shatyt  v.  His  Creditors,  10  Cal.  418. 

3.  It  is  no  objection  to  insolvent  proceedings  that  the  petition  is  addressed  to 
*'  the  Court  and  not  to  the  Judge."  The  Court  has  iurisdiction  of  the  matter,  and 
the  words  **  Judge  "  and  "  Court "  are  in  this  and  other  places  used  as  conveitiblfi 
terms.    Brewster  v.  Ludekins,  19  Cal.  162. 

§  3.  Schedvles  ofhu  affairs  shall  he  amiexed. 

The  debtor  shall  annex  to  said  petition,  his  schedule ;  that  is  to 
saj,  a  summary  statement  of  his  afiairs,  with  a  list  of  losses  he  may 
have  sustained,  ^ving  the  names  of  his  creditors  if  known;  the 
amount  due  to  each  creditor,  and  the  cause  and  nature  of  said 
indebtedness,  and  when  it  accrued,  and  a  statement  of  any  existing 
judgment,  mortgage,  collateral  or  other  securities  for  the  payment 
of  any  such  debt ;  said  schedule  shall  also  contain  a  full,  complete, 
and  perfect  inventory  of  all  his  property,  real,  personal  and  mixed, 
of  all  choses  in  action,  debts  due  or  to  become  due,  and  all  moneys 
on  hand  of  such  insolvent ;  said  schedule  shall  also  contain  a  full 
statement  of  all  incumbrances  existing  upon  the  property  of  the 
insolvent.  The  said  debtor  shall  as  nearly  as  possible  estimate  the 
property  by  him  surrendered,  and  set  forth  in  the  schedule,  at  its 
true  cash  value. 

1.  The  petition  in  insolvency  must  state  the  name  of  each  creditor,  if  known, 
and  if  unknown,  such  fact  must  be  stated.    McAllister  v.  Strode,  7  Cal.  428. 

2.  If  an  insolvent  does  not  know  the  name  of  the  owner  of  notes  executed  by 
him,  he  must  state  that  circumstance  in  his  schedule.  In  a  suit  on  the  notes,  the 
absence  of  such  statement  cannot  be  obviated  by  proof  at  the  trial.  Judiim  r. 
AtmU,  9  Cal.  477. 

3.  Where  the  schedule  of  ''losses,"  after  specifying  certain  bad  debts,  state 
that  petitioner  "  has  lost  large  amounts  by  other  bad  debts,  as  well  as  by  the  depre^- 
ciated  condition  of  business,  high  rates  of  interest,  and  heavy  expenses,  as  men- 
tioned in  the  petition  herewith  filed :  **  Held,  that  the  schedule  is  not  fatally  defect- 
ive as  not  giving  a  list  of  losses.    Brewster  v.  Ludekins,  19  Cal.  162. 

§  4.  Signing  and  verification  of  schedules. 

The  said  schedule  shall  be  signed  by  the  debtor,  and  be  by  him 
sworn  to  before  the  Judge  having  jurisdiction  of  the  failure,  m  the 
following  words,  to  wit :  "  I,  (A.  B.)  do  in  the  presence  of  Ahnigjity 
God  truly  and  solemnly  swear,  that  the  schedule  now  delivered  by 
me,  doth  contain  a  full,  perfect  and  true  discovery  of  all  the  estate, 
real,  personal  and  mixed,  goods  and  effects,  to  me  in  any  way 
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belonging ;  all  such  debts  as  are  to  me  owing,  or  to  any  person,  or 
persons  m  trust  for  me,  and  all  securities  and  contracts  whereby 
any  money  may  hereafter  become  payable,  or  any  benefit  or  advan- 
tage accrue  to  me,  or  to  my  use,  or  to  any  other  person  or  persons 
in  trust  for  me ;  that  I  have  no  lands,  money,  stock  or  estate,  rever- 
sion or  expectancy,  besides  that  set  forth  in  my  schedule ;  that  I 
have  in  no  instance,  created  or  acknowledged  a  debt  for  a  greater 
sum  than  I  honestly  and  truly  owed ;  that  I  have  not  directly  nor 
indirectly  sold,  or  otherwise  disposed  of  in  trust,  or  concealed  any 
part  of  my  property,  effects  or  contracts;  that  I  have  not  in  any 
way  compounded  with  my  creditors  whereby  to  secure  the  same,  or 
to  receive,  or  to  expect  any  profit  or  advantage  iherefirom,  or  to 
defraud,  or  deceive  any  creditor  to  whom  I  am  indebted,  in  any 
manner  whatever, '  So  help  me  God/ '' 

I .  Where  an  insolvent's  schedale  consisted  of  three  lists  annexed  in  order  to  his 
petition,  one  of  liabilities,  one  of  assets,  one  of  losses,  the  latter  only  of  which  was 
signed  by  him  :  Held,  that  this  is  a  sufficient  signing  of  the  schedule  to  protect  the 
proceedings  from  attack  collaterally.    Brewster  v.  Ludekins,  19  Cal.  162. 

§  5.  Order  to  creditors  to  show  came.  Schedules  to  be  certified 
and  filed. 

The  Judge  receiving  such  petition,  schedule  and  affidavit,  shall 
make  an  order  requiring  all  the  creditors  of  such  insolvent  to  show 
cause,  if  they  can,  why  an  assignment  of  the  insolvent  estate  should 
not  be  made,  and  he  be  discharged  fix)m  his  debts.  Said  schedule 
being  signed  aiid  sworn  to  by  the  petitioner,  the  Judge  shall  certify 
the  same,  and  cause  it  to  be  filed  in  the  office  of  the  Clerk  of  the 
Court  in  the  county  where  the  assignment  was  made,  there  to 
remain  for  the  information  of  the  creditors. 

1.  The  date  of  the  publication  of  notice  to  creditors,  is  the  first  day  on  which  the 
notice  is  published.     Clarke  v.  Raiff  6  Cal.  600. 

§  6.  Insolvent  shall  surrender  all  his  property.    Exemptions. 

The  insolvent  debtor,  on  a  surrender  of  his  property,  shaJl  include 
and  set  forth  in  his  schedule  his  whole  estate,  including  the  home- 
stead, if  any  he  has,  and  all  such  property  as  may  be  by  law  exempt 
on  execution  firom  seizure  and  forced  sale,  and  it  shall  be  the  duty 
of  the  Judge  having  jurisdiction  of  the  failure,  to  exempt  and  set 
apart  for  the  use  and  benefit  of  said  insolvent,  such  real  and  per- 
sonal property  aa  he  is  by  law  authorized  to  retain  to  his  own  use,, 
or  that  of  his  family. 
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1 .  A  schedule  attached  to  sach  a  petition  showing  a  surrender  of  all  the  joint 
property  of  the  partners  is  not  a  compliance  with  the  act,  which  requires  a  surren- 
der of  all  the  property  of  the  insolvent.    Meyer  v.  Kofdman,  8  Cal.  44. 

2.  A  decree  in  insolvency,  discharging  the  hushand,  and  setting  apart  to  him 
certain  premises  as  a  homestead,  does  not  discharge  or  impair  the  lien  of  a  mon- 
gage  thereon  previonslv  executed  by  the  husband.  The  mortgagee  has  vested 
rights  which  could  not  be  thus  divested,  nor  was  such  the  intention  of  our  Insolv- 
ent Act.     Bowman  v.  Norton,  16  Cal.  213. 

3.  An  order  of  a  District  Court  settin?  aside  the  homestead,  operates  as  a  pro- 
tection against  other  creditors.    Rix  v.  McHenry  and  Wife^  7  Cal.  89. 

4.  A  partial  or  special  assignment  is  equallv  void  as  a  general  assignment ;  and 
being  void  because  it  delays  and  hinders  creditors,  as  well  as  because  it  is  against 
the  policy  of  the  statute,  cannot  be  cured  by  the  intervention  of  third  parties  who 
voluntarily  assume  to  do  that  for  the  indulgent  creditors  which  the  debtor  himself 
could  not  do.     Groschen  v.  Page,  6  Cal.  138. 

§  7.  J5e  shall  deliver  up  all  his  hooks  and  papers. 

The  insolvent  shall  either  before  or  on  the  day  appointed  for  the 
meeting  of  the  creditors,  deliver  to  the  Court  all  the  commercial  or 
other  books  he  may  have  kept,  which  books  shall  be  deposited  in 
the  Clerk's  office  of  said  Court.  Said  insolvent  shall  also  deliver 
to  the  Court,  at  the  same  time,  all  vouchers,  notes,  bonds,  bills,  secure 
ities,  or  other  evidence  of  debt,  in  any  mamier  relating  to,  or  hav- 
ing any  bearing  upon  or  connection  with,  the  property  surrendered 
by  said  debtor ;  and  all  such  papers  or  securities  shall  be  depomted 
in  the  Clerk's  office  of  said  Court,  and  the  Clerk  shall  hand  them 
over,  together  with  the  books  of  the  insolvent,  to  the  assignees  who 
may  be  appointed. 

§  8.  Notice  to  creditors.     Publication  of  notice. 

[I860.]  The  Judge  granting  the  order  for  a  meeting  of  the  cred- 
itors, shall  direct  the  Clerk  of  the  Court  to  issue  a  notice  calling  the 
creditors  or  [of]  the  insolvent  to  be  and  appear  upon  a  specified  day, 
not  less  than  thirty  nor  more  than  forty  days  from  the  first  publica- 
tion of  such  notice,  before  said  Judge,  either  in  chambers  or  in  open 
Court,  as  said  Judge  shall  order,  to  show  cause  why  the  prayer  of  the 
alleged  insolvent  should  not  be  granted.  Said  notice  shall  be  pub- 
lished at  least  once  a  week  for  four  successive  weeks  in  a  newspaper 
printed  in  the  county  m  which  the  application  is  made,  if  there  be 
one ;  if  there  be  none  so  published,  then  in  a  newspaper  published 
nearest  said  county. 

1 .  The  notice  to  be  given  creditors  on  filing  a  petition  in  insolvency  is  not  pro- 
cess ;  and  even  if  it  were  process,  the  fact  that  it  does  not  nin  in  Ae  name  of  the 
People  of  the  State  of  California  is  not  a  fatal  error  going  to  the  jniisdictiofi. 
Brewster  v.  Ludekins,  19  Cal.  162. 
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§  9.  Stay  of  proceedingi,     A  receiver  may  be  appointed. 

When  issuing  the  order  for  the  meeting  of  creditors,  the  Judge 
shall  order  that  all  proceedings  against  the  debtor  be  stayed ;  p'o- 
mdedj  however^  that  the  said  stay  of  proceedings  shall  not  prevent 
the  Judge  who  shall  have  granted  it,  from  appointing  a  receiver  to 
take  possession  of  all  property  of  the  debtor,  for  the  benefit  of  all 
his  creditors,  if  one  or  more  of  his  creditors,  his  agent,  or  attorney 
in  fact,  shall  apply  for  such  appointment,  und  swear  that  he  has 
reason  to  believe,  and  does  believe,  that  the  debtor  may  avail  him- 
self of  the  stay  of  proceedings,  and  keep  his  property  from  his  cred- 
itors, if  no  cause  sufficient  in  the  jud^ent  of  the  Court  shall  have 
been  shown  why  the  debtor  should  not  have  the  benefit  of  this  act, 
and  shall  produce  satisfactory  proof  of  the  facts  on  which  his  affidavit 
is  founded. 

1.  An  order  of  Court  made  stajinff  all  proceeding  against  a  petitioner  nnder  the 
Insolvent  Law  for  a  discharge  from  nis  debts^  pendmg  his  petition,  would  not  pre- 
vent the  issuance  of  an  execution  on  a  judgment  rendered  against  the  petitioner, 
and  a  sale  of  property  under  the  same  within  the  time  limited  for  the  lien  of  said 
judgment.    Isaeic  v.  Smjt,  10  Cal.  71. 

§  10.  Meeting  of  creditars^  and  appointment  of  a%9ignee8. 

At  the  meeting  of  creditors,  the  said  creditors,  after  having  cer- 
tified on  oath  that  their  respective  claims  are  legitimate  and  true, 
shall  proceed  to  the  appointment  of  one  or  more  assignees,  not 
exceeding  three ;  m  appointing  assignees,  the  opinion  of  the  majority 
of  said  creditors,  in  sums  or  in  claims,  shall  prevail.  At  such  meet- 
ing, any  creditor  may  be  represented  by  his  duly  authorized  agent, 
or  attorney  in  fact. 

§  11.  Statement  of  deliberations  of  creditors. 

When  the  assignee  or  assignees  shall  have  been  duly  appointed 
in  the  meeting  of  creditors,  and  the  surrender  of  the  property  shall 
have  been  duly  accepted  of,  it  shall  be  the  duty  of  said  assignees  to 
deposit  in  the  Clerk's  office  of  the  Court,  who  shall  have  issued  the 
order  for  a  call  of  the  creditors,  a  certified  statement  of  the  deliberar 
tions  of  said  creditors,  on  the  appointment  of  the  said  assignees. 

§  12.  Board  of  assignees. 

The  Judge  shall  require  from  the  assignees  a  bond  with  one  or 
more  good  and  sufficient  sureties,  on  which  bond  the  parties  therein 


698  APPENDIX.  [§§  13, 14 

shall  *be  liable,  jointlj  and  severalljr,  for  the  amount  thereof,  condi- 
tioned for  the  faithful  performance  of  the  duties  devolving  upon  said 
assignees.  The  amount  of  such  bond  shall  be  determined  bj  tlie 
majoriiy  of  creditors:  should  not  the  creditors  so  determine,  die 
amount  of  said  bond  shall  be  fixed  by  the  Court  having  jurisdiction 
of  the  failure. 

§  13.  Sale  by  a99ignee%  of  %'Molven£%  fnypeHy. 

The  assignees  shall  apply  by  petition  to  the  Court,  who  shall  have 
ordered  a  meeting  of  creditors,  to  be  authorized  to  sell  at  public 
auction,  and  to  the  best  and  highest  bidder  for  cash,  all  the  insolv- 
ent debtor's  property  of  whatever  nature  or  kind ;  and  said  assignees 
shall  give  at  least  twenty  days'  public  notice,  in  the  same  manner 
as  notice  for  a  meeting  of  creditors  of  all  sales  of  the  property  of 
said  insolvent,  giving  at  the  same  time  a  foil  description  of  the  prop- 
erty to  be  disposed  of:  'provided^  however  j  that  if  any  of  the  prop- 
erty surrendered  be  of  a  perishable  nature,  the  assignee  shall  be 
authorized  to  sell  the  same,  on  giving  at  least  five  days'  notice  of 
such  sale  by  publication  or  notice  of  such  sale  as  in  sale  on  execution. 

1.  In  an  assignment  for  the  benefit  of  creditors,  a  power  to  the  assignee  to  sell 
on  credit  is  presnmptiYe  evidence  of  fraud.    Billings  v.  Billings,  2  Cal.  107. 

§  14.  Keeping  and  distribtttion  of  funds.  Suits  concerning 
insolvent's  estate. 

The  assignees  shall  deposit  all  funds  belongmg  to  the  fiEulure  in 
their  joint  names,  so  that  nothing  can  be  drawn  without  the  consent 
of  all.  Said  funds  shall  remain  inviolable,  and  shall  never  be  loaned, 
used  or  mixed  with  the  personal  afiairs  of  the  assignees ;  and  finally 
the  said  assignees  shall  make  a  distribution  of  the  proceeds  of  the 
property  of  the  insolvent,  agreeably  to  the  direction  of  the  Court ; 
said  assignees  may  sue  and  be  sued,  either  as  plaintifis  or  defend- 
ants, in  everything  which  respects  the  rights  and  actions  which  may 
belong  to  the  insolvent,  or  which  may  concern  the  mass  of  the  cred- 
itors. All  suits  brought  against  the  insolvent  anterior  to  his  sur- 
render of  property,  before  the  Courts  of  other  counties,  shall  be 
transferred  to  the  Court  having  jurisdiction  in  the  county  in  which 
said  insolvent  shall  have  presented  his  schedule,  and  may  be  oodt 
tinned  in  motion  and  notice  against  his  assignees. 

1.  Parties  appointed  as  assignees  of  an  insolyent  firm,  in  a  proceeding  in  insolT- 
ency  which  was  illegal  and  void,  are  merely  custodians,  reoeiTers,  or  baakes  of  the 
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ftrndfl  in  their  hands,  hj  virtue  of  the  order  of  the  Court,  and  hold  it  snbjecf  to  the 
discretion  of  the  Court.  Consequently,  when  in  another  proceeding  for  the  protec- 
tion of  the  creditors'  property  instituted  bj  one  of  the  insolvent  nrm  against  his 
partners,  in  the  same  Court,  an  order  is  made  that  thej  pay  over  the  fnnd  to  a 
receiver  appointed  by  the  Court,  it  is  no  answer  or  defense  that  the  fund  has  been 
attached  in  their  hands  in  actions  brought  by  the  creditors,  or  that  it  had  been 
attached  in  the  hands  of  a  former  receiver  appointed  by  the  same  Court  from  whom 
they  under  a  like  order  had  received  it.    Adams  v.  Hctskeli,  6  Cal.  113. 

2.  The  provisions  of  the  fourteenth  section  of  the  Insolvent  Act,  providing  that 
an  suits  brought  against  the  insolvent  debtor  anterior  to  his  surrender  of  property, 
shall  be  transferred  to  the  Court  in  which  said  insolvent  shall  have  presented  his 
schedule,  does  not  apply  to  suits  brought  for  the  enforcement  of  prior  liens  or 
mortgages.    Rix  v.  McHemy,  7  Cal.  89. 

§  15.  Manner  of  making  dividends. 

Whenever  a  dividend  shall  be  declared,  the  assignees  shall  make 
out  a  statement  containing  the  names  of  the  several  creditors,  men- 
tioning the  sums  which  are  due  them  respectively;  and  the  said 
statement  shall  besides  contain  the  pro  rata  sums  to  be  divided 
among  all  the  creditors.  Said  assignees  shall  deposit  said  statement 
in  the  Clerk's  oflSce  of  the  Court,  who  shall  order  that  notice  be 
given  to  the  creditors  in  the  same  manner  as  for  the  meeting,  that 
they  show  cause  within  fifteen  days  next  following  the  pubhcation, 
why  the  said  statement  should  not  be  accepted,  and  the  distribution 
made  agreeably  to  its  contents. 

§  16.  Assiffnees  may  be  required  to  disclose  if  they  have  funds. 

Two  or  more  creditors  may  at  any  time  make  a  motion  to  know 
if  the  assignees  have  fimds  in  their  hands,  and  the  said  assignees 
shall  be  required  to  present  their  accounts,  and  if  they  have  funds 
they  shall  distribute  them  without  delay. 

§  17.  Th^  may  be  discharged  for  a  breach  of  trust. 

Should  the  assignees  refuse  or  neglect  to  render  their  accounts 
as  required  by  the  preceding  section,  or  to  pay  over  a  dividend, 
when  they  shall  have,  in  the  opinion  of  the  Court,  sufficient  funds 
for  that  purpose  in  their  hands,  the  Court  shall  immediately  dis- 
charge such  assignees  from  their  trust,  and  shall  have  power  to 
appoint  others  in  their  place.  The  assignees  so  discharged,  shall 
deliver  over  to  those  appointed  by  the  Court,  all  the  funds,  prop- 
erly, books,  vouchers  and  securities  belonging  to  the  insolvent,  with- 
out charging  any  commission  or  expenses  thereon,  and  shall  also  be 
condemned  to  pay  to  the  ijew  assignees,  for  the  benefit  of  the  mass 
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of  the  creditors,  twenty  per  cent,  in  addition  to  the  amount  of  fiinds 
in  their  hands. 

§  18.  j5^  creditors  do  not  attend^  the  Sheriffs  or  any  creJ^tor^  mcy 
be  appointed  assignee. 

If  on  the  day  appointed  for  the  meeting,  the  creditors,  although 
duly  summoned,  do  not  attend,  or  refuse  to  appoint  one  or  more 
assignees,  it  shall  be  lawful  for  the  Judge  before  whom  die  said 
meeting  may  take  place,  to  authorize  the  Sheriff  of  the  county  to 
receive  the  surrender  of  property  offered  by  the  debtor,  and  to  per- 
form in  every  respect  the  functions  of  assignee,  and  for  the  faithful 
performance  of  said  trust,  he  shall  be  responsible  on  his  official  bond  : 
provided^  that  if  any  of  the  creditors  should  choose  to  take  that 
charge,  the  Judge  shall  appoint  said  creditor  for  that  purpose,  upon 
said  creditor  giving  bond,  with  good  and  sufficient  security  propor- 
tioned to  the  value  of  the  property  committed  to  his  charge. 

§  19.   Compensation  of  assignees. 

The  assignees,  collectively,  shall  be  entitied  to  charge  and  receive 
for  their  services,  to  wit ;  ten  per  centum  upon  a  sum  not  exceedr 
ing  ten  thousand  dollars ;  eight  per  centum  upon  sums  above  ten 
thousand  dollars,  and  not  exceeding  thirty  thousand  dollars ;  six 
per  centum  upon  sums  above  thirty  thousand  dollars,  and  not  exceed- 
ing sixty  thousand  dollars ;  and  four  per  centum  on  all  sums  exceed- 
ing sixty  thousand  dollars :  provided^  that  the  said  commissions  shall 
be  allowed  only  on  such  net  sums  of  money  as  shall  actually  come 
to  their  hands,  or  be  distributed  by  them.  The  mass  of  creditors 
shall  in  no  manner  be  liable  for  the  fees  of  counsel  of  the  insolvent 
debtor  in  conducting  a  surrender  of  the  property. 

§  20.  Opposition  of  creditors.  Charge  of  fraud  shall  he  tried 
by  a  jury, 

Tliat  in  case  after  the  appointment  of  said  assignees,  any  one  of 
the  creditors  of  the  insolvent  debtor  should  deem  necessary  to  oppose 
it,  on  the  ground  of  some  fraud  having  been  committed  by  the  said 
insolvent  debtor,  or  of  the  appointment  not  having  been  legally  made, 
he  shall  within  ten  days  next  following  the  appointment  of  said 
assignees,  lay  before  the  Court  which  hil^  already  taken  cognizance 


! 

I 

i 


§§  21,  22]  APPENDIX.  601 

of  the  case,  his  written  opposition,  stating  specially  the  several  facts 
of  nullity  of  the  esid  appointment,  or  of  fraud  by  him  alleged  against 
the  insolvent  debtor,  whereupon,  in  case  of  accusation  of  fraud,  after 
having  received  the  said  insolvent  debtor's  answer,  the  Court  shall 
order  a  jury  to  be  summoned,  of  not  less  than  six  men,  to  be  sum- 
moned in  the  same  manner  as  juries  are  summoned  in  the  District 
Court,  for  the  purpose  of  deciding  on  the  said  accusation. 

1.  The  word  "creditors"  in  the  twentieth  section,  applies  to  any  creditors, 
whether  named  in  the  schedule  or  not.    Lambert  r.  Sladty  4  Cal.  337. 

2.  Anj  creditor  of  an  insolvent  debtor  has  the  right  to  be  made  a  party  for  the 
purpose  of  opposing  the  discharge,  or  obtaining  his  proportion  of  the  assets,  whether 
ne  be  named  m  the  assignment  or  not.    Id. 

3.  Any  irregnlaritj  in  form  of  the  proceedings  on  the  part  of  the  petitioner  in 
insolvency,  must  be  taken  advantage  of  before  judgment,  by  his  creditors,  who  are 
defendants  in  the  proceeding.  If  the  judgment  be  not  reversed  on  appeal,  it  is 
conclusive  between  the  parties.    Kohlman  v.  Wright^  6  Cal.  230. 

4.  Where  the  law  declares  certain  facts  conclusive  evidence  of  fraud,  a  verdict 
against  such  conclusion  will  be  set  aside ;  but  where  the  facts  are  declared  to  be 
merely  presumptive  evidence  of  fraud,  the  jury  may  find  against  such  presumption. 
Billings  v.  Billings,  2  Cal.  107. 

§  21.  T?ie  Court  %hdll  hear  the  proof  %  of  the  parties. 

On  the  day  or  at  the  term  appointed  in  such  order,  or  on  any 
subsequent  day  or  term,  the  Court  shaJl  proceed  to  hear  the  proofe 
and  allegations  of  the  parties ;  and  before  any  other  proceedings  be 
had,  shall  require  proof  of  the  publication  of  the  notice  as  hereii^ 
provided. 

1.  The  fact  that  the  Court  had  adjourned,  though  not  for  the  term,  at  the  time  set 
for  hearing  the  objections  of  creditors,  and  that  the  hearing  took  place  before  the 
Judge,  is  no  objection  to  the  regularity  of  the  proceedings.  Clark  v.  Ray,  6  Cal. 
600. 

2.  On  the  trial  of  an  opposition  by  creditors  to  an  insolvent's  discharge,  on  the 
ground  of  fraud  in  transferring  his  property  to  A,  A  is  a  competent  witness  for  the 
insolvent  as  against  the  objection  of  interest.     Shawl  v.  His  ureditors,  19  Cal.  597. 

3.  In  such  case,  the  record  would  not  be  legal  evidence  in  favor  of  A  in  an  action 
by  the  creditors  to  recover  from  him  the  property  obtained  from  the  insolvent.    Id. 

§  22.  Insolvent  may  he  eooamined  in  toriting. 

Upon  such  an  accusation  of  fraud,  the  creditor  who  shall  have 
brought  the  same  shall  have  the  right  to  interrogate  the  insolvent 
debtor  on  oath,  and  put  to  him  such  written  questions,  as  to  the 
state  of  his  afiairs,  and  the  several  transactions  in  which  he  may 
have  been  engaged  anterior  to  his  failure,  afi  he  shaU  tiiink  proper ; 
and  the  insolvent  shall  answer,  in  writing,  to  the  said  interrogato- 
ries, in  a  pertinent  and  distinct  manner ;  and  every  equivocal  answer 
on  his  part  shall  be  cons^ed  against  him. 


602  APPBNDix.  [§§  23, 24 

§  23.  If  guilty  of  fraudj  debtor  tkaU  he  debarred  the  jnrwilege^ 
of  this  act. 

If  ilie  jury  summoned  for  the  purpose  of  deciding  on  the  accusa- 
tion of  fraud,  brought  against  such  insolvent  debtor,  declare  in  their 
verdict  that  said  insolvent  has  been  guilty  of  fraud,  the  said  debtor 
shall  forever  be  deprived  of  the  benefit  of  the  laws  passed  for  the 
relief  of  insolvent  debtors  in  this  State. 

1.  The  Supreme  Court  haa  jnrisdiction  to  hear  and  determine  appeals  from  die 
judgment  of  a  County  Court,  on  questions  of  fraud  made  on  the  petition  of  an 
insolvent  for  a  dischaige  from  his  debts.    Fisk  y.  His  Creditors,  12  Cal.  2S1. 

§  24.  j^  not  gvilttfy  or  if  no  opposition  he  made^  the  debtor  shall 
he  released  from  his  debts. 

[I860.]     K  the  accusation  of  fraud  brought  agaiost  the  debtor 
is  declared  to  be  ill-founded,  or  if  there  be  no  opposition  to  the  sui^ 
render  of  his  property,  and  provided  said  surrender  has  been  made 
according  to  the  provisions  of  this  act,  said  debtor  shall  be  released 
and  fiillj  discharged  from  any  and  all  debts  until  then  contracted, 
and  contracted  after  the  passage  of  this  act,  and  from  every  judicial 
proceeding  relative  to  the  same ;  provided^  always,  that  the  release 
and  discharge  authorized  by  this  section  shall  not  apply  to  debts  and 
liabilities  not  mentioned  and  set  forth  in  the  schedule,  'unless  the 
Insolvent  shall  declare  in  his  petition  that  it  is  his  desire  to  be  dis- 
charged from  all  his  debts  and  liabilities,  and  that  he  haa  described 
them  accordmg  to  the  best  of  his  knowledge  and  recollection ;  in 
which  case  the  discharge  and  release  authorized  by  this  section  shall 
embrace  aJl  his  debts  and  liabilities,  notwithstanding  they  may  have 
been  imperfectly  described,  or  not  described  at  all. 


*  The  remaining  portion  of  this  section  was  added  by  the  amendment  of  1800.  The  fbDoii^ 
ing  decisions  are  applicable  to  discharges  obtained  preyionsiy  to  the  passage  of  that  aiasndf 
ment. 

1.  Where  an  insolvent  was  liable  on  a  note  made  by  S  to  taim,  and  by  him  indomd  to  S, 
and  by  him  over  to  M,  and  describes  the  same  in  his  schedule,  viz. :  To  R 1  am  contingnt^ 
liable  for  one  thonsand  dollars,  and  interest,  as  indoner  for  one  S  open  a  promissorx  now 
made  and  executed  bv  said  S  to  said  R:  Ihld^  that  the  description  was  insumdent  for  laa^ 
curacy,  and  that  his  discharge  in  insolvency  is  no  bar  to  a  recovery  on  the  note.  HtMhum 
V.  Strode^  7  Cal.  428. 

2.  Whore  there  is  a  misdeeoription  of  a  note,  and  a  want  of  speoiflcation  of  the  nameof  tlis 
real  owner,  or  of  any  averment  that  his  name  is  unlcnown  in  the  schedule  of  an  insolveirt; 
tiie  proceedings  in  insolvencv  are  no  bar  to  a  suit  on  the  note,  even  if  the  Insolveat  did  not 
know  that  the  plaintifrwas  the  real  creditor.    Judson  v.  AtvnU^  0  Cal.  477. 

8.  A  defective  statement  in  the  schedule  of  an  insolvent  of  certain  promissory  notes  vhicli 
constitute  a  portion  of  his  debts  and  liabilities,  does  not  invalidate  the  entire  proceediDga. 
If  the  statute,  as  to  the  particularity  with  which  debts  and  liabilities  are  required  to  be  set 
fbrth  by  the  insolvent,  Is  not  substantially  complied  with,  a  creditor  cannot  be  prejudioed  by 
the  decree  of  discharge  in  any  suit  which  he  may  institute  to  enforce  his  claim.  Siad*  v.  A 
Creditors,  10  Cal.  488. 

4.  A  note  fbr  live  hundred  dollars  by  an  insolvent  to  the  order  of  Alfred  KoCartys  i 
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1.  An  insolyent's  discharge  most  be,  bj  a  jud^ent  of  the  Court,  entered  in  the 
same  county  in  which  the  proceeding  is  instituted.  A  discharge  made  by  a  District 
Judge  in  chambers,  in  the  same  district  but  in  another  county,  is  void.  Turner  t. 
McUhany,  6  Cal.  287. 

2.  A  discharge  in  insolvency  of  a  debt  is  equally  a  discbarge  of  a  judgment  on 
that  debt,  and  the  costs,  rendered  between  the  time  of  filing  the  petition  and  sched- 
ule and  the  time  of  final  discharge ;  the  judgment  is  simply  the  original  debt  in  a 
new  form.    Fitday  y.  Cktrpentier,  14  Cal.  173. 

3.  Relief  against  such  ludgment  may  be  by  motion  to  discharge  it,  unless  there 
be  suspicion  of  fraud  in  the  release  of  the  insolvent.  Even  if  fiuud  be  alleged  in 
answer  to  the  motion,  the  Court  can  frame  issues,  and  try  and  determine  the  same 
with  or  without  a  jury.    No  formal  action  is  necessary.    Id. 

4.  Relief  in  such  case  may  also  be  granted  b^  a  perpetual  stay  of  execution,  or 
by  setting  it  aside,  or  by  any  other  order  requisite  to  protect  the  rights  of  the  par- 
ties.   The  remedy  at  law  being  ample,  equity  will  not  aid.    Id. 

5.  The  mere  nght  of  discharge  is  not  the  only  relief  resulting  to  the  debtor; 
exemption  from  arrest  upon  mesM  or  final  process,  as  well  as  from  the  costs  and 
expenses  of  harassing  litigation,  is  a  portion  of  the  relief.  Cohen  v.  Barrett,  5  Cal. 
195. 

6.  An  insolvent  entitled  to  his  discharge  may  waive  it,  and  need  not  prosecute 
his  rights  further  than  a  distribution  of  his  property.    Cheever  v.  Hays,  3  Cal.  471. 

7.  Effect  of  disoharge  on  mortgfige  seouritiefl.— Where  the  estate 

of  an  insolvent  is  subject  to  liens  or  mortgages  created  before  the  application  in 
insolvency,  proceedings  therein  do  not  afiect  such  liens  or  mortgages,  and  the  right 
of  the  assignees  is  confined  to  the  surplus.    Rix  v.  McHenry,  7  Cal.  89. 

8.  A  decree  of  discharge  under  the  Insolvent  Act  from  the  payment  of  a  note 
secured  by  mortgage,  does  not  release  the  lien  of  the  mortgage ;  it  only  operates 
to  limit  the  recovery  of  the  mortgagee  to  the  proceeds  of  the  mortgaged  premises. 
iMning  v.  Brady,  10  Cal.  265. 

9.  Recovery  on  subsequent  promise.— Where  an  insolvent,  after  his 
discharge,  expressly  promises  his  creditor  to  pay  his  debt,  it  can  be  enforced ;  the 
debt  being  a  sufficient  consideration  to  support  the  subsequent  promise.  Feeny  v. 
ZkUy,  8  Cal.  84. 

10.  As  to  pleading,  where  plaintiff  relies  on  a  new  promise  after  defendant's  dis- 
chaige  in  insolvency,  see  Smith  v.  Richmond,  19  Cal.  476. 

11.  Evidence  of  discharge. — ^Where,  to  suit  for  ^ds  sold  and  delivered, 
defendant  pleads  his  discharge  in  insolvency :  Held,  thai  in  support  of  his  plea  he 
can  offer  in  evidence  certified  copies  of  the  decree  and  of  each  of  the  papers  com- 
posing the  record  of  the  insolvent  proceedings  separatdy ;  and  that  tliese  papers 
need  not  all  be  attached  together,  and  the  whole  certified  as  one  record.  Goldstone 
y.  Davidson,  16  Cal.  41. 

§  25.  Additional  perialties  offainst  fraudulent  debtors. 

Any  insolvent  debtor  who  shall  be  found  guHt j  of  firaud  as  afore- 


dently  d«ecribed  where  the  schedule  rimply  states,  *'  Alfted  McCarthy,  borrowed  money, 
April,  1866,  S600,"  and  a  discbarge  in  booo  case  is  no  bar  to  a  suit  on  the  note.  MeOxrty  v. 
CMstu,  18  Cal.  79. 

6.  The  answer  to  a  suit  on  a  note  set  up  defendant's  diBCharve  in  insolvency.  Plaintiff 
demurred  to  the  answer  on  the  ground  that  it  did  not  allege  that  the  note  was  described,  set 
Ibrth,  or  included  in  defendant's  schedule :  HtU^  that  the  demurrer  was  not  well  taken ;  that 
under  section  fifty-nine  of  the  Practice  Act,  it  was  sufficient  to  allege  in  the  answer  that  a 
Judgment  had  been  duly  rendered  discharging  defendant  from  the  demand  sued  on,  and  that 
whether  the  demand  were  sufficiently  descrirod  was  matter  of  evidence  to  be  determined  at 
the  trial  by  inspection  of  the  record.    Hdnsecm  v.  Tower^  17  Cal.  618. 

6.  Where  an  insolvent's  schedule  described  a  debt  as  a  note  of  a  certain  tenor  in  suit  in  a 
oertain  Court,  when  in  ikct  the  debt  had  passed  into  Judgment  a  short  time  before  the  filing 
of  the  insolvent's  petition :  HeUt^  that  the  variance  is  not  fttal ;  that  a  mistake  as  to  the  con- 
dition of  the  insolvent's  indebtedness,  as  whether  reduced  to  Jndnnent  or  not,  is  not  mate* 
rial,  if  the  indebtedness  be  so  described  as  to  enable  the  holder  reacBly  to  identify  it.  A-swstsr 
v.  Imdikku,  19  Cal.  163. 
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said,  shall  forever  be  deemed  incapable  of  holding  any  office  of  trust 
or  profit  under  the  Grovemment  of  this  State,  shall  moreover  be 
liable  to  be  prosecuted  and  punished  as  a  perjurer,  if  he  should  be 
convicted  of  having  foresworn  himself  in  any  of  the  declarations  he 
may  have  made  agreeably  to  the  provisions  of  this  Act,  and  if  con- 
victed of  fraud  he  shall  be  sentenced  by  the  Court  to  suffer  impris- 
onment at  hard  labor  in  the  State  prison,  for  a  term  not  less  than 
six  months,  nor  more  than  two  years. 

§  26.  The  Jvdge  may^  pending  tJhe  opposition^  approve  the 
appointment  of  asstgnees. 

Jf  the  Judge  before  whom  the  accusation  of  fraud  is  brou^t,  or 
an  opposition  to  the  appointment  of  assignees  is  made,  thinks  that 
the  interest  of  the  mass  of  creditors  of  the  insolvent  may  suffer  by 
a  delay  of  the  approval  of  the  appointment  of  the  assignees,  it  shall 
be  lawful  for  said  Judge,  all  opposition  notwithstanding,  to  approve 
previously  the  said  appointment,  if  he  finds  that  it  has  been  made 
agreeably  to  law. 

§  27.   WTio  considered  fraudulent  bankrupts. 

That  all  persons  shall  be  considered  as  fitiudulent  bankrupts,  who 
shall  be  convicted  of  having  concealed  their  property  with  the  inten- 
tion to  keep  it  firom  their  creditors,  as  also  those  who  shall  be  con- 
victed of  having  concealed  or  altered  their  books,  or  papers,  with 
the  same  intention.      . 

1 .  The  question  of  fraudulent  interest,  is  a  question  of  fact.  Billings  t.  BUiistgt, 
2  Cal.  107. 

2.  Where  the  law  declares  certain  facts  conclusive  evidence  of  fraud,  a  Terdirt 
against  such  conclusion  will  be  put  aside ;  but  where  the  facts  are  declared  merelj 
presumptive  evidence  of  fraud,  the  jury  may  find  against  such  presumption,    id. 

§  28.  Further  definition  of  fravdvXent  bankrupts. 

That  every  insolvent  debtor  shall  also  be  considered  as  a  fraud- 
ulent bankrupt  who  shall  be  convicted  of  having  passed  sham  deeds 
for  the  purpose  of  conveying  the  whole  or  any  part  of  his  property, 
and  depriving  his  creditors  thereof,  or  of  having  knowingly  omitted 
to  declare  any  of  his  property,  rights,  or  claims  in  his  schedule,  or 
of  having  purloined  his  books,  or  any  of  them,  or  of  having  altered, 
changed,  or  made  them  anew,  to  an  intent  to  defraud  his  creditors, 
or  of  having  alienated,  mortgaged  or  pledged  any  of  his  property, 
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or  of  having  committed  any  other  kmd  of  fraud  to  the  prejudice  of 
his  creditors. 

1 .  Where  6.  &  Co.  concealing  their  insolvency,  obtained  an  extension  from  their 
creditor  B.,  and  before  the  maturity  of  the  notes,  B.  apprehending  that  G.  &  Co. 
woold  fail  before  their  paper  became  dne,  and  that  the  otner  creditors  of  G.  &  Co. 
would  exhaust  their  assests  by  attachment,  obtained  by  an  arrangement  with  G.  & 
Co.,  an  ante-dated  note  for  the  amount  due  him  at  the  date  thereof  by  G.  &  Co., 
on  which  suit  was  commenced  by  attachment,  and  a  levy  made  upon  the  property 
of  G.  &.  Co. :  Hddj  that  B.'s  attachment  and  claim  was  valid  against  subsequent 
attaching  creditors,  the  case  not  being  one  either  of  actual  or  constructive  fraud. 
Brewster  v.  Botirs,  8  Cal.  501 . 

2.  Upon  the  issue  of  fraud,  in  an  application  of  an  insolvent  to  be  discharged 
fit>m  his  debts,  where  it  was  alleged  that  the  applicant  had  made  and  recorded  a 
sham  deed  of  his  property  shortr^  before  his  application,  which  property  was  not 
included  in  his  schedule :  Hdd,  that  it  was  error  for  the  Court  to  instruct  the  jury 
"  that  to  find  the  charge  of  fraud  sustained,  they  must  believe  the  deed  made  with 
the  intent  to  defhiud,  hinder,  or  delay  creditors,  and  to  have  been  actually  delivered 
to  the  grantees ;  that  proof  of  record  was  no  proof  of  delivery,"  etc.  The  fraud  is 
as  complete  without  toe  delivery  as  with  it.    Fisk  v.  His  Creditora,  12  Cal.  281. 

§  29.  Certain  persons  denied  the  benefits  of  this  Act. 

K  any  debtor  shall  be  convicted  of  having  at  any  time  within 
three  months  next  preceding  his  failure,  sold,  engaged,  or  mortgaged 
any  of  his  goods  and  effects,  or  of  having  otherwise  assigned,  trans- 
ferred, or  disposed  of  the  same,  or  any  part  thereof,  or  confessed 
judgment  in  order  to  give  a  preference  to  one  or  more  of  his  credit- 
ors over  the  others,  whereby  to  receive  any  advantages  in  anticipa- 
tion of  his  failure,  to  the  prejudice  of  his  creditors,  he  shall  be 
debarred  the  benefit  of  this  Act. 

1.  Wliere  a  debtor  who  was  at  the  time  insolvent,  executed  a  mortgage  of  all  his 
property,  and  effects  to  certain  specified  creditors,  to  secure  his  indebtedness  to 
them,  and  to  protect  them  from  liabilities  incurred  by  their  endorsement  of  his 
paper :  Heid,  that  the  mortgage  was  not  an  assignment,  either  within  the  letter  or 
spirit  of  the  twenty-ninth  section  of  the  Act  for  the  Relief  of  Insolvent  Debtors, 
and  Protection  of  Creditors,  and  did  not  create  a  trust  for  the  use  of  the  mortgagor, 
prohibited  by  the  statute  of  frauds.    Dana  v.  Stanfords,  10  Cal.  269. 

2.  It  was  never  intended  to  prevent  an  insolvent  debtor  from  transferring  his 
property  directly  to  his  creditor,  either  absolutely  in  payment  of  his  debts,  or  as 
security  by  way  of  mortgage.    Id. 

3.  A  conveyance  giving  a  preference  is  not  fraudulent,  though  the  debtor  he 
insolvent,  and  the  cr^itor  be  aware  at  the  time  that  it  wiU  have  the  effect  of  defeat- 
ing the  collection  of  other  debts.  To  avoid  the  conveyance,  there  must  be  a  real 
design  on  the  part  of  the  debtor  to  prevent  the  application  of  his  property,  in  whole 
or  in  part,  to  tne  satisfaction  of  his  debts.  A  creditor  violates  no  rule  oi  law  when 
he  takes  payment  or  security  for  his  demand,  though  others  are  thereby  deprived 
of  all  means  of  satis&ction  of  their  own  equally  meritorious  claims.    la. 

4.  There  is  no  rule  of  law  which  prevents  a  debtor,  in  insolvent  circumstances, 
from  the  application  of  his  property  to  the  payment  of  one  debt  rather  than 
another.    Randall  v.  Buffington,  10  Cal.  491. 

5.  But  an  assignment  for  the  benefit  of  certain  parties  who  have  undertaken  to 
gnaranty  the  payment  of  such  creditors  of  the  assignor  as  consent  to  an  extension 
of  time  or  substitution  of  security,  is  void.     Groscwn  v.  Page,  6  Cal.  138. 

6.  A  party  about  to  fail  can  assign  a  biU  of  lading  of  goods  to  arrive,  not  yet 
paid  for,  to  another,  in  trust,  to  devote  the  proceeds  to  the  payment  of  the  vendor, 


606  APPENDIX.  [§§  30-32 

and  sach  assignment  is  good  against  attaching  creditors.    Lt  Caehenx  r.  Cuder,  6 
Cal.  514. 

§  30.  Persons  accountable  for  piMic funds,  bankers  and  others^ 
denied  ike  benefits  of  this  act. 

[1858.]  All  insolvent  debtors  owing,  or  accountable  in  any  man- 
ner for  public  funds  or  property  of  whatever  nature  or  kind ;  all 
unfaithful  depositaries ;  all  such  as  refuse  or  neglect  to  pay  up  all 
fiinds  received  by  them  as  bankers,  brokers,  commission  merchants, 
or  for  money,  goods,  or  effects  received  by  them  in  a  fiduciary  capao- 
ity,  shall  be  denied  the  benefit  of  this  act ;  provided,  that  such  par- 
ties may  avail  themselves  of  this  act  for  the  purpose  of  procuring  an 
equal  distribution  of  their  assets  among  tiieir  creditors,  and  for  thai 
purpose  only  said  act  shall  apply  to  estates  of  such  insolvents  in  this 
section  mentioned ;  and,  provided  further,  such  debtor  may  be  dis- 
charged from  all  debts  not  named  in  this  section. 

1 .  An  iDsoIvent  banker  cannot  obtain  a  discharge  firom  any  of  his  debts.  Ckeever 
Y,  Haves,  3  Cal.  471. 

2.  Where  the  petition  of  the  insolvent  shows  upon  its  face  that  a  portion  of  the 
indebtedness  from  which  he  seeks  to  be  dischaiged  has  been  contracted  as  a  banker, 
the  Ck)urt  has  no  jurisdiction  of  the  proceedings.     Cohen  ▼.  Barrett,  5  Cal.  195. 

3.  The  statute  denies  the  benefit  of  the  act  to  those  insolvents  who  have  been 
^iltj  of  fraud ;  and  in  such  cases  the  Courts  would  be  bound  to  Uike  jurisdictioa, 
if  not  appearing  upon  the  face  of  the  proceedings,  that  the  par^  had  been  guilty  of 
any  act  which  would  prevent  such  jurisdiction  from  attaching ;  and  having  onoe 
obtained  possession  of  the  whole  fund,  it  would  be.  competent  for  a  Court  of  Chan- 
cery to  proceed  and  distribute,  even  if  it  should  afterwards  appear,  in  the  course  of 
judicial  investigation,  that  the  insolvent  had  been  guilty  or  some  act  which  pre- 
vented his  discharge.    Id, 

4.  The  petition  in  insolvency  need  not  aver  that  the  debts  were  not  fidadair, 
etc.,  so  as  to  show  that  petition  is  not  within  the  thirtieth  section  of  the  Insolveax 
Act.    Brewster  v.  Ludekins,  19  Cal.  162. 

§  31.  So,  also,  if  the  debtor  appropriate  any  of  his  effects  after 
fixing  schedule. 

K,  after  the  presentation  of  his  petition,  the  insolvent  shaQ  sell, 
or  in  any  manner  transfer  or  assign  any  of  his  property,  or  collect 
any  debts  due  him,  and  shall  not  give  a  just  and  true  account  of  the 
property  so  sold  or  transferred,  and  the  moneys  so  collected,  and 
pay  the  same  over  to  the  assignees,  within  ten  days  after  thdr 
appointment,  said  debtor  shall  not  receive  tiie  benefit  of  this  act 

§  32,  Effed  of  discovery  of  fraud  after  discharge. 

Whenever  any  insolvent  debtor  has  had  the  benefit  of  this  act,  if 
thereafter  at  any  time  it  is  made  to  appear  that  he  has  concealed 
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any  part  of  his  property  or  estate,  or  given  a  false  schedule,  or  con^ 
mitted  any  fraud  under  the  provisions  of  this  act,  it  is  hereby 
declared  that  he  has  forfeited  all  benefit  and  advantage  which  he 
would  othenrise  have  had  by  virtue  of  this  act,  and  he  cannot  avail 
himself  of  any  of  its  provisions,  in  bar  to  any  claim  that  may  be 
instituted  agiunst  him. 

§  83.  Application  under  this  act  must  he  personal. 

No  person  can  apply  for,  or  receive  the  benefit  of  this  act,  through 
an  agent  or  attorney  in  fact. 

1.  An  insolvent's  petition  may^  be  signed  by  an  attorney.  The  signature  of  the 
ioaolvent  is  not  requisite ;  the  thirty-third  section  of  the  statute  does  not  touch  this 
point.    Brewster  r.  Ludddns,  19  Cal.  162. 

§  34.  Title  to  insolvent's  property  after  surrender^  in  whom 
vested. 

From  and  after  the  surrender  of  the  property  of  the  insolvent 
debtor,  all  property  of  such  insolvent  shall  be  fully  vested  in  his 
assignee  or  assignees,  for  the  benefit  of  his  creditors,  and  shall  not 
be  liable  to  be  seized,  attached,  taken,  or  levied  on,  by  virtue  of  any 
execution  issued  against  the  property  of  said  insolvent ;  and  the 
assignees  who  may  be  appointed  shall  take  possession  of,  and  be 
entitied  to  claim  and  recover  all  the  said  property,  and  to  admin- 
ister and  sen  tiie  same,  as  herein  provided. 

1 .  After  a  petition  and  schedule  in  insolvency  are  filed,  the  control  and  dominion 
of  the  insolvent's  property  are  transferred  to  the  Court,  and  a  creditor  cannot,  after 
such  filing,  certainly  not  after  the  order  staying  proceedings,  seize  the  property. 
The  order  operates  by  its  own  force,  and  no  notice  need  be  given  of  it  to  a  ShenfT 
with  a  writ  against  tne  insolvent.     TaffU  v.  Manlove,  14  Cal.  47. 

2.  Attachment  issues  against  H,  and  the  Sheriff  proceeds  with  the  writ  to  his 
store,  which  is  locked  and  fastened,  front  and  rear,  by  iron  shutters.  The  Sheriff, 
with  his  deputy,  stands  at  the  doors  guarding  all  entrance.  H  now  files  his  peti- 
tion  and  schedule  in  insolvency,  and  the  usual  order  of  stay  of  proceedings  is  made. 
The  Sheriff  threatens  to  break  open  the  store,  when  H  gives  him  the  key,  and  he 
enters  and  levies  :  Heldt  that  the  Sheriff  had  no  right  to  levy,  and  that  the  property 
vested  in  the  assignee  of  the  insolvent  subsequently  appomted,  by  relation,  from 
the  filing  of  the  petition  and  schedule.    Id. 

8.  To  constitute  an  assignment  within  the  Insolvent  Law,  there  must  be  a  trust 
in  favor  of  tlie  assignor,  or  third  person.     Wdlington  v.  Seagwick,  12  Cal.  469. 

§  85.  Attorn^  may  be  appointed  for  absent  creditors. 

If  there  he  any  creditors  residing  without  the  limits  of  this  State, 
the  Judge  shall  appoint  an  attorney  to  represent  them ;  but  the  fees 
of  said  attorney  shall  in  no  case  be  paid  by  the  mass  of  creditors, 
but  shall  be  levied  on  the  amount  of  the  sums  which  shall  be  recov- 
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ered  for  the  account  of  such  non-resident  creditors,  at  the  rate  of 
ten  per  centum:  provided,  that  in  no  case  shall  the  whole  fees 
allowed  to  counsel  appointed  on  behalf  of  stdd  creditors,  exceed  the 
sum  of  three  hundred  and  fifty  dollars. 

1.  Where  an  insolrent's  schednle  shows  that  one  of  his  creditors  resides  ont  of 
this  State  at  the  time  the  proceedings  in  insolrencj  are  instituted,  an  attomej  must 
be  appointed  to  represent  snch  creditor,  or  the  discharge  will,  as  to  him,  be'  coram 
non  judice ;  and  the  fact  of  such  appointment  is  a  jurisdictional  fact,  must  appear 
in  the  record,  and  cannot  be  shown  by  evidence,  aliunde.  Hanscom  y.  Tower,  17 
Cal.  518. 

§  36.  SecoTid  application  under  this  act  within  one  year.  Mortr 
gages,  etc.,  not  affected  hy  proceedings  under  this  act. 

In  case  the  debtor  who  applies  for  the  benefit  of  this  act  should 
have  no  property  to  surrender  to  his  creditors,  or  if  the  appraised 
value  of  the  property  exhibited  in  his  schedule  should  not  amount 
to  more  than  one-third  of  his  debts,  in  case  he  should  already  have 
received  the  benefit  of  this  act,  during  the  year  next  preceding,  the 
Judge  before  whom  application  is  made  shall  not  admit  him  to  the 
benefit  of  this  law,  unless  it  be  proven  to  the  said  Judge,  by  affida- 
vit sworn  and  subscribed  to  by  two  credible  and  dianterested  wit- 
lU^Bses,  that  the  debtor  has  really  experienced  the  losses  by  him 
stated,  and  that  the  said  losses  may  have  reduced  him  to  the  situa- 
tion in  which  he  finds  himself ;  provided,  all  legal  mortgages  and 
liens  bona  fide  existing  on  such  property  at  the  time  of  the  surren- 
der, as  aforesaid,  shall  remain  good  and  valid,  and  may  be  enforced 
in  the  same  manner  bs  though  no  such  surrender  had  been  made. 

§  37.  All  property  of  insolvent  shall  be  delivered  to  assignee. 

All  the  goods,  titles  and  claims  which  the  insolvent  debtor  shall 
have  declared  in  his  schedule,  shall  be  delivered  up  to  the  assignees 
as  soon  bs  they  shall  have  been  appointed ;  and  in  case  the  debtor 
should  refuse  to  deliver  up  the  goods,  titles,  efiects  or  estates  in  his 
possession,  the  Judge  shall  oblige  to  that  deliveiy,  either  by  order- 
ing the  Sheriff"  to  seize  the  said  property,  to  be  by  him  delivered  up 
to  the  assignees,  or  causing  the  said  insolvent  to  be  imprisoned  until 
the  said  delivery  shall  be  effected. 

§  38.  Disbursements  made  by  assignees. 

The  assignee  or  assignees  appointed  under  this  act,  shall  make 
out  a  true  account  of  all  disbursements  made  by  them  in  discharge 
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of  their  duties  88  assignee  or  assignees,  which  shall  be  verified  by 
the  oath  of  such  assignee  or  assignees,  and  shall  deliver  the  same  to 
the  Judge  having  jurisdiction  of  the  subject  matter ;  and  such  Judge 
shall  in  writing  certify  such  part  or  parts  of  the  same  as  he  shall 
deem  to  be  just,  and  necessarily  expended  by  said  assignee  or 
assignees  in  the  discharge  of  their  duty,  which  amount  so  allowed 
shall  be  paid  out  of  the  property  of  such  insolvent  debtor. 

1.  Receivers  or  other  castodians  of  monej  in  the  hands  of  a  Court,  are  entitled 
to  the  protection  of  the  Court  against  all  disbursements  which  were  necessary  and 
proper,  and  such  as  a  reasonable  and  prudent  man,  acting  as  receiver,  would  have 
been  justified  and  sustained  in  expendmg.    Adams  v.  HcakeH,  6  Cal.  477. 

§  39.  Assignments  must  he  made  under  this  act. 

No  assignment  of  any  insolvent  debtor,  otherwise  than  is  provided 
in  this  act,  shall  be  legal  or  binding  upon  creditors. 

1 .  A  voluntary  assignment  executed  for  the  benefit  of  creditors  is  void  if  not  made 
in  conformity  to  the  Statute  of  May  4th,  1852,  entitled,  "An  Act  for  the  Belief  of 
Insolvent  Debtors  and  Protection  of  Creditors."     Cheever  v.  Haifs,  3  Cal.  471. 

2.  The  object  of  this  section  was  to  do  away  with  all  voluntary  assignments  made 
by  a  debtor  in  failing  circumstances.  It  was  never  intended  to  prevent  an  insolvent 
debtor  from  transferring  his  property  directly  to  his  creditor,  either  absolutely  or  in 
payment  of  debts,  or  as  security  by  way  of  mortgage.  Dana  v.  Starifords,  To  Cal. 
269. 

3.  An  assignment  of  property  to  a  creditor  to  be  sold  at  public  auction,  and  the 
proceeds  to  l^  applied,  nrst,  in  payment  of  the  claim  of  sucn  creditor,  and  second, 
the  residue  to  be  distributed  pro  rata  among  the  creditors  of  such  debtor,  is  not  in 
contravention  of  the  statute  which  prohibits  assignments  by  insolvent  debtors  for 
the  benefit  of  creditors.     Morgenthau  v.  Harris,  12  Cal.  245.  j 

4.  If  such  creditor  were  insolvent  at  the  time  of  the  assignment,  the  party  con- 
testing the  validity  of  the  assignment  should  affirmatively  show  such  fact ;  the 
insolvency  could  not  be  presumed  from  the  language  of  the  assignment.    Id. 

5.  To  constitute  an  assignment  void  within  tiie  Insolvent  Law,  there  must  be  a 
trust  in  favor  of  the  assignor  or  third  persons.     Wellington  v.  Sedgwicky  1 2  Cal.  474. 

6.  Personal  property  bcvond  the  limits  of  this  State,  assigned  in  trust  to  pay  the 
creditors  of  the  assignor,  the  assignor  and  assignee  both  residing  at  the  time  in  the 
foreign  jurisdiction  where  the  property  was,  and  possession  being  taken  by  the 
latter,  vests  in  the  assignee  according  to  the  lex  loci;  and  his  titk  will  he  main- 
tained here  against  execution  creditors  of  the  assignor.  Such  an  assignment  is  not 
void  as  contravening  our  Insolvent  Law.    Forbes  v.  Scannelly  13  Cal.  276. 

7.  Assignments  of  personal  property  in  China,  made  there  between  citizens  of  the 
United  States  resident  there,  will  be  tested  by  the  Common  Law.    Id, 
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I.  App&cants  for  license  to  practice  as  attorneys  and  counsel- 
lors will  be  examined  in  open  Court  on  the  first  day  of  each  term. 

n.  In  all  cases  where  an  appeal  is  perfected  and  the  statement 
settled  (if  there  be  one)  twenty  days  before  the  commencement  of 
the  next  succeeding  term,  the  tnu[iscript  of  the  record  shall  be  filed 
on  or  before  the  first  day  of  such  term. 

m.  If  the  transcript  of  the  record  be  not  filed  within  the  time 
prescribed,  the  appeal  may  be  dismissed  on  motion,  during  the  first 
week  of  the  term,  without  notice.  A  cause  so  dismissed  may  be 
restored  during  the  same  term,  upon  good  cause  shown,  on  notice 
to  the  opposite  party ;  and  unless  so  restored,  the  dismissal  shall  be 
final,  and  a  bar  to  any  other  appeal  in  the  same  cause. 

rV.  On  such  motion  there  shall  be  presented  the  certificate  of 
the  Clerk  below,  under  the  seal  of  the  Court,  certifying  the  amount 
or  character  of  the  judgment,  the  date  of  its  rendition,  the  time 
when  the  appeal  was  perfected  and  statement  settied  (if  there  be 
one) ;  and  also,  that  the  appellant  has  received  the  transcript,  or 
that  he  has  not  directed  a  transcript  of  the  record  to  be  made  out, 
or  if  he  has  ^ven  such  direction,  that  he  has  not  tendered  the  fees 
therefor. 
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V.  All  transcripts  of  records  hereafter  sent  to  this  Court,  unless 
printed,  shall  be  on  paper  of  uniform  size,  according  to  a  sample  to 
be  famished  by  the  Clerk  of  the  Court,  with  a  blank  margin  one 
and  a  half  inches  wide  at  the  top,  bottom,  and  side,  of  each  page, 
and  all  pleadings,  proceedings  and  evidence  shall  be  chronolo^cally 
arranged. 

yi.  The  pages  of  the  transcript  shall  be  numbered,  and  shall 
be  written  only  upon  one  side. 

yn.  Each  transcript  shall  be  prefaced  with  an  alphabetical 
index  to  its  contents,  sp^ifying  the  page  of  each  separate  paper, 
order  or  proceeding,  and  of  the  testimony  of  each  witness,  and  shall 
have  at  least  one  blank  or  fly-sheet  cover. 

Vm.  Mar^al  notes  of  each  separate  paper,  order  or  proceed- 
ing, and  of  the  testimony  of  each  witness,  shall  be  made  throughout 
the  transcript. 

IX.  The  transcript  shall  be  fastened  together  by  ribbon  or  tape, 
so  that  the  same  may  be  secured,  and  every  part  conveniently  read. 

X.  The  transcript  shall  be  written  in  a  fair,  legible  hand,  and 
each  paper  or  order  shall  be  separately  inserted. 

XI.  No  transcript  which  fails  to  conform  to  these  rules  shall  be 
received  or  filed  by  the  Clerk,  unless  the  transcript  be  printed. 
Parties  may  file  printed  transcripts.  The  printing,  in  such  cases, 
must  be  on  white  foolscap  paper,  at  least  twelve  inches  in  length 
and  six  inches  in  width. 

Xn.  For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript  from  the  Court  below,  either  party  may  suggest  the  same 
in  writing,  and  upon  good  cause  shown,  obtain  an  order  that  the 
proper  Clerk  certify  to  this  Court  the  whole  or  part  of  the  record, 
as  may  be  required.  K  the  attorney  or  counsel  of  the  adverse 
party  be  absent,  or  the  fact  of  the  alleged  error  or  defect  be  dis- 
puted, the  suggestion  must  be  accompanied  by  an  affidavit  showing 
the  eidstence  of  the  error  or  defect  alleged. 
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Xm.  Exceptions  to  the  transcript,  statement,  the  bond  or 
undertaking  on  appeal,  the  notice  of  appeal,  or  to  its  service,  or 
proof  of  service,  or  any  technical  objection  to  the  record  afiecting 
the  right  of  the  appellant  to  be  heard  on  the  points  of  error  assigned, 
must  be  taken  at  the  first  term  after  the  transcript  is  filed ;  and 
must  be  noted  in  writing  and  filed  at  least  one  day  before  the  argu- 
ment, or  they  will  not  be  regarded.  In  such  case  the  objection 
must  be  presented  to  the  Court  before  the  argument  on  the  merits. 

XrV.  Upon  the  death  or  other  disability  of  a  party  pending  an 
appeal,  his  representative  shall  be  substituted  in  the  suit  by  sugges- 
tion, in  writing,  to  the  Court,  on  the  part  of  such  representative,  or 
of  any  party  on  the  record.  Upon  the  entry  of  such  suggestion,  an 
order  of  substitution  shall  be  made,  and  the  cause  shall  proceed  as 
in  other  cases. 

XY.  The  calendar  of  each  term  shall  consist  only  of  those 
causes  in  which  the  transcript  shall  have  been  filed  five  days  before 
the  commencement  of  the  term,  unless  by  written  consent  of  the 
parties ;  provided,  that  all  cases  in  which  the  appeal  is  perfected 
and  the  statement  settied,  as  provided  in  Rule  Second,  and  the  tran- 
script is  not  filed  five  days  before  the  first  day  of  the  term,  may  be 
placed  on  the  calendar  on  motion  of  the  respondent,  upon  the  filing 
of  the  transcript. 

XYI.  Causes  fix)m  the  same  Judicial  District  shall  be  placed 
together,  and  all  the  causes  shall  be  set  on  the  calendar  in  the  order 
of  the  several  Districts,  commencing  with  the  first,  except  that  the 
calendar  shall  end  with  the  Sacramento  causes,  preceded  by  those 
firom  San  Francisco,  and  except  also  that  causes  in  which  the  people 
of  the  State  are  a  party  shall  be  placed  at  the  head  of  the  calendar. 

XVn.  Before  the  argument,  both  the  appellant  and  the  respond- 
ent shall  furnish  to  each  other  and  to  each  of  the  Justices  of  the 
Court  a  copy  of  his  points  and  authorities  ;  or  either  party  may  file 
one  copy  tiiereof  with  the  Clerk,  who  shall  cause  the  copies  to  be 
made  for  the  use  of  the  Court,  and  may  tax  the  same  in  his  bill  of 
costs. 
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Xym.  A  list  of  tbe  authoritieB  to  be  used  on  the  argument  of 
any  cause  shall,  if  applied  for,  be  furnished  to  4;he  counsel  of  Uie 
adverse  party  one  day  before  the  hearing. 

XIX.  No  more  than  two  counsel  on  a  side  will  be  heard  upon 
the  argument,  except  in  peculiar  and  important  cases ;  but  each 
defendant  who  has  appeared  separately  in  the  Court  below,  may  be 
heard  through  his  own  counsel.  The  counsel  for  the  appellant  shaB 
be  entitled  to  open  and  close  the  argument.  Each  counsel  will  be 
allowed  one  hour. 

XX.  All  opinions  delivered  by  the  Court  shall,  after  the  expmir 
tion  of  twenty  days  from  the  time  they  are  deUvered,  be  recorded 
by  the  Clerk,  who  shall,  after  recording  the  same,  deUver  the  orig- 
inals, with  a  transcript  of  the  judgment,  order  or  decree  of  the 
Court,  to  the  Reporter. 

XXI.  The  Clerk  shall  allow  the  Beporter  to  take  the  opinions, 
the  transcripts  and  brie&  in  the  cases ;  but  not  more  than  five  tran- 
scripts shall  be  taken  from  his  office  at  the  same  time,  and  for  each 
transcript  taken  the  Clerk  shall  require  a  receipt  from  the  Reporter. 
The  Reporter  may  retain  the  transcripts,  subject  to  the  order  of  the 
Court,  or  of  one  of  the  Justices,  so  long  as  it  may  be  necessary  to 
enable  him  to  report  the  decisions  properly. 

XXn.  All  motions  for  a  rehearing  shall  be  upon  petition  in 
writing  presented  within  ten  days  after  the  judgment  is  rendered,  or 
order  made,  except  in  cases  from  the  First  and  Second  Judicial 
Districts,  in  which  the  petition  shall  be  presented  within  twenty  days 
after  the  judgment  or  order.  No  argument  will  be  heard  upon  the 
petition,  nor  shall  the  petition  operate  as  a  stay  of  proceedmgs  wi&- 
out  the  order  of  the  Court  or  of  one  of  the  Justices. 

• 

XXin.  No  remittitur  to  the  Court  below  shall  issue  until  after 
the  expiration  of  the  time  allowed  by  the  last  rule  to  file  a  petition 
for  rehearing,  unless  upon  good  cause  shown,  aft^r  notice  to  the 
opposite  party,  or  by  written  consent  of  the  parties,  filed  with  the 
Clerk. 
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XXiy .  On  a  rehearing,  in  cases  hereafter  arismg,  in  which  one 
of  the  Justices  is  disqualified  &om  acting,  if  the  decree,  judgment 
or  order  of  the  Court,  as  to  which  a  rehearing  is  granted,  be  not  m 
the  opinion  of  both  of  the  other  Justices  erroneous,  the  same  shall 
stand. 

XXV.  Where  a  judgment  is  reversed  or  modified,  a  certified 
copy  of  the*  opinion  in  the  case  shall  be  transmitted  with  the  remit- 
titur to  the  Court  below. 

XXVI.  No  paper  shall  be  taken  firom  the  Court  room,  or  Clerk's 
office,  except  by  order  of  the  Court  or  of  one  of  the  Justices.  No 
order  will  be  made  for  leave  to  withdraw  a  transcript  for  examina- 
tion, except  upon  written  consent  of  the  parties,  to  be  filed  with  the 
aerk. 

XXVn.  No  writ  of  error  or  of  certiorari  shall  be  issued,  except 
upon  order  of  one  of  the  Justices  upon  petition,  showing  a  proper 
case  for  the  issuance  of  the  same. 

XXV  111.  When  a  writ  of  error  is  issued,  upon  filing  the  same 
and  a  sufficient  bond  or  undertaking  with  the  Clerk  of  the  Court 
below,  and  upon  ^ving  notice  thereof  in  writing  to  the  opposite 
party  or  his  attorney,  and  to  the  Sheriff,  it  shall  operate  as  a  super- 
sedeas. The  bond  or  undertaking  shall  be  substantially  the  same 
as  required  in  cases  on  appeal. 

XXIX.  The  writ  of  error  shall  be  returnable  within  thirty  days, 
unless  otherwise  specially  directed. 

XXX.  The  rules  and  practice  of  this  Court  respecting  appeals 
shall  apply  so  far  as  the  same  may  be  applicable  to  proceedings 
upon  a  writ  of  error. 

XXXI.  The  writ  shall  not  be  allowed  after  the  lapse  of  one 
year  from  the  date  of  the  judgment,  order  or  decree,  which  is 
sought  to  be  reviewed,  except  under  special  circumstances. 

XXXn.  When  causes  are  placed  upon  the  calendar,  parties 
shall  be  primarily  liable  for  costs  as  follows :     1.  K  by  the  appel- 
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lant,  he  shall  first  be  liable.  2.  K  bj  the  respondent,  or  by  con- 
sent, then  both  parties.  In  no  civil  case  shall  the  Clerk  be  required 
to  remit  the  final  papers  until  the  costs  are  paid. 

It  is  ordered  that  the  foregoing  be  adopted,  and  that  all  former 
Rules  be  abolished. 

Jantjaby  6th,  1862. 

A  true  copy. 

F.  F.  FARGO,  CUrh 
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ABATEMENT  AND  REVIVOR.    See  Action,  16. 

action  shall  not  abate  bj  death  or  other  disability,  16. 

or  by  transfers  of  interest  therein,  etc.,  16. 

action  may  be  continued  by  or  against  representadves,  when,  16. 

in  the  name  of  the  original  party,  when,  16. 

transferee  may  be  substitated,  when,  16. 

abatement  of  nuisance  or  waste,  249-252. 
ABSENCE,  of  defendant's  attorney  to  appear,  31. 

waives  a  jury,  when,  179. 

of  evidence,  when  a  trial  will  be  postponed,  158. 
ABSENTEE,  attorney  may  appear  for  appointment  by  the  Court,  SI. 

witness,  deposition  of,  428-431. 

^^  See  NONRBSIDEKT. 

ACCIDENT,  ground  for  a  new  trial,  when,  193. 
ACCOUNT,  assignee  of  shall  not  be  a  witness,  when,  4. 

parties  may  prove  accounts  in  certain  cases,  428. 

assignment  of,  witness,  4. 

items  need  not  be  in  pleading,  56. 

copy  of  may  be  demanded,  56. 

a  rarther  account  may  be  ordered,  when,  56. 
ACT,  when  this  act  took  e&ct,  649, 667. 
ACTIONS,  CIVIL,  one  form  of,  1. 

parties.    See  Pabtibs,  2. 

questions  of  fact  not  in  issue  may  be  tried  in,  8. 

order  for  trial,  how  made,  3. 

shall  be  prosecuted  by  real  party  in  interest,  4. 

by  an  assignee,  4,  5. 

between  husbuid  and  wife,  7. 

against  husband  and  wife,  wife  may  defend  in  her  own  right,  8. 

by  guardian  for  injury  or  death  of  his  ward,  11. 

by  mther  or  mother  ror  injury  or  death  of  a  child,  11. 

when  and  when  not  to  abate,  16. 

in  case  of  death,  or  other  disability,  action  may  be  continued,  16. 

place  of  trial,  18-21. 

to  be  tried  where  the  subject  matter  is  situated,  18. 

to  be  tried  where  the  cause  of  action  arose,  19. 

to  be  tried  where  parties  reside,  20. 

place  of  trial  of,  may  be  changed,  when,  21.    See  note  *  to  ^  18. 

DOW  commenced,  22.    See  note  to  \  22. 

pendency  of,  when  notice,  27. 

Bgainst  steamers,  vessels  and  boats,  817-332. 
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ACTIONS,  CIVIL,  Continued, 

against  sureties  on  bail,  on  arrest,  84. 

against  two  or  more  defendants,  22,  S68. 

for  recovery  of  real  property,  27,  58,  256.  ' 

for  partition  of  real  property,  264-309. 

to  determine  conflictmg  claims  to  real  property,  254-263. 

to  quiet  title  to  real  property,  254.  ! 

for  nuisance,  waste  or  trespass,  249-253.  j 

to  foreclose  mortgage,  ^6-248. 

for  libel  and  slander,  62. 

for  usurpation  of  office,  310. 

for  damages  against  a  nonattending  witness,  410. 

for  deliverjr  of  personal  property,  99-1 10. 

upon  a  written  instrument,  53. 

against  joint  debtors,  368-373. 

to  obtain  a  discovery,  cannot  be  maintained,  417. 

what  causes  may  be  united,  64. 

successive  may  be  brought,  525. 

may  be  consolidated,  526. 

to  determine  adverse  claims,  or  for  money  or  property  upon  an  alleged 
obligation,  527. 

to  compel  one  to  satisfy  a  debt  due  to  another  for  which  plaintiff  is  bound 
as  security,  527. 

may  be  dismissed,  148,  514. 

another  action  pending,  demurrer  to,  40. 

Court,  tax  to  be  paid  in,  509. 

See  Jdbtices'  Coubtb. 
ADJOURNMENT,  may  be  while  the  jury  are  absent,  170. 

final  for  the  term,  discharges  the  jurv,  170. 

See  Justices    Coubts. 
ADMINISTRATOR,  may  sue,  6. 

security  by,  on  appeal,  353. 

must  pay  costs,  wnen,  507. 
ADVERSE  PARTY,  2,  335,  659.    See  Pabtibs. 

when  he  may  be  a  witness,  393. 
AFFIDAVITS,  of  service  of  summons,  28,  33. 

for  publication  of  summons,  31. 

for  publication  of  summons  in  partition  suit,  269. 

verifying  pleadings,  54,  113. 

when  plaintiff  is  a  nonresident,  55. 

when  a  corporation  is  a  party,  55. 

when  State  is  a  party,  55. 

on  motion  to  continue  cause,  158. 

on  motion  for  new  trial,  194,  195. 

on  objections  to  appointment  of  a  referee,  186. 

to  show  misconduct  of  a  jury,  193. 

in  proceedings  against  joint  debtors,  370. 

on  redemption  or  property,  234. 

of  property  due  to  judgment  debtor,  241 . 

to  compel  judgment  debtor  to  appear  and  answer  concerning  his  propertv, 
238,  239. 

to  arrest  judgment  debtor,  239. 

of  sureties  on  bonds  for  costs,  513. 

of  sureties  on  appeal  bonds,  355. 

of  marine  claims,  329. 

for  judgment  by  confession,  375. 

for  submitting  a  controversy  without  action,  377. 

showing  notice  of  filing  award  of  arbitrators,  385. 

of  concealment  or  materiality  of  witness,  405. 

of  witness,  to  be  exonerated  from  contempt,  416. 

for  an  order  to  examine  witness  imprisoned,  412,  413. 

for  examination  of  witnesses  by  deposition,  429. 

to  authorize  deposition  to  be  read  in  certain  cases,  430. 
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AFFIDAVITS— Conft'nuerf. 

on  application  to  perpetuate  testimony,  438. 

to  prove  service  of  notice  of  application,  439. 

to  De  prima  facie  evidence  of  facts,  441. 

on  application  for  a  writ  of  certiorari  and  mandamut,  457 

in  proceeding  bj  quo  warranto j  SIX. 

of  facts  constituting  contempt,  481. 

of  costs  and  disbarsements  in  an  action,  510. 

arrest  and  bail,  affidavit  to  obtain  order  of,  75. 

of  sareties  to  the  undertaking  on  arrest,  76. 

copy  to  be  given  to  the  defendant^  78. 

of  justification  of  bail,  89. 

to  vacate  order  of  arrest,  97. 

on  attachment  aeainst  steamers,  boats  and  vessels,  321. 

on  bond  on  attachment,  etc.,  steamers,  322. 

on  attachment,  121. 

injunction  may  be  granted  ou  affidavit,  113. 

affidavit  on  bond  to  release,  136. 

to  discharge  attachment,  139. 

to  oppose  discharge  of  attachment,  139. 

to  complaint  for  injunction,  113. 

affidavit  shall  be  served  with  the  injunction,  113. 

to  dissolve  injunction,  118. 

to  oppose  motion  to  dissolve  injunction,  118. 

in  replevin,  where  delivery  is  claimed,  100. 

how  served  in  replevin,  102. 

on  bond  in  replevin,  102. 

on  bond,  where  return  of  property  is  demanded,  104. 

of  title,  where  property  is  claimed  by  a  third  person,  109. 

to  be  filed  by  the  Shenff,  110. 

for  contempt,  481. 

answer  denying  signature  to  a  written  instrument  to  be  verified,  53. 

affidavit  bv  plaintiff  denying  written  instrument,  54. 

when  valia,  though  defective,  531. 

before  whom  may  be  taken  in  the  State,  424. 

in  another  State  of  the  United  States,  425. 

in  a  foreign  country,  to  be  used  in  this  State,  426. 

certificate  of  Clerk  to  affidavit,  427. 

See  tFi78T'iGSiS'  Oottrts 
AFFIRMATION,  445,  647.    See  Oath  and  Justiob's  Coubt. 
AGE  of  infants  when  guardian  shall  be  appointed,  10. 
ALIENATION  of  real  property  cannot  prejudice  an  action  to  recover,  265. 
ALLEGATIONS,  are  formal  in  pleadings,  36. 

denial  of  in  answer,  46. 

in  complaint,  not  controverted  by  the  answer,  to  be  taken  as  true,  65. 

in  answer,  to  be  deemed  controverted,  65. 

irrelevant  and  redundant  to  be  stricken  out,  51. 

in  complaint  for  injunction,  112. 

in  pleadings  against  joint  debtors,  372. 

material  allegations,  what  are,  66. 

shall  be  liberally  construed,  70. 

S^  Justices'  Courts. 
ALTERATION,  of  a  writing  produced  ad  genuine,  448. 
AMBIGUITY,  in  a  complaint,  40. 
AMENDMENT,  to  complaint,  43. 

how  served  or  filed,  43. 

to  a  statement,  on  motion  for  a  new  trial,  195. 

to  a  statement  on  appeal,  338. 

to  be  prepared  and  served  in  twenty  days,  338. 

to  be  served  on  the  adverse  party,  338. 

amendments  to  be  prepared  and  served  in  five  days,  338. 

how  served,  338. 

afiter  demurrer  filed,  67. 
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AMENDMENT— Conh'ntMxf. 

to  pleadings  or  proceedings  generallj,  68. 

by  adding  or  striking  out  name  of  partj,  68. 

bj  correcting  mistake  in  name  of  pArtj,  68. 

or  mistake  in  any  other  respect,  68. 

See  JC8TIGE8'  Courts. 

ANSWER,  waives  siunmons,  22. 

when  defendant  most  file,  25. 

on  whom  served,  38. 

may  be  to  part  of  a  complaint,  42. 

may  be  joined  to  a  demnrrer,  42. 

to  amended  complaint,  43. 

may  object  to  complaint,  44. 

failnre  to  file,  what  is  deemed  to  admit,  45. 

to  complaint,  46. 

may  contain 'several  defenses  and  coontor  claims,  49. 

defenses  most  be  separately  stated,  49. 

when  containing  new  matter,  50. 

when  it  may  be  stricken  oat,  50. 

to  be  or  not  verified,  51,  52. 

by  whom,  51. 

to  complaint  on  written  instrument,  53. 

copy  oi  instrument  in  the  answer,  when  to  be  deemed  admissible,  54 

by  whom  verified  and  form  of  affidavit,  55. 

who  need  not  verify,  55. 

irrelevant  or  redundant  matter  to  be  stricken  out,  57. 

when  judgment  is  pleaded,  59. 

pleading  conditions  precedent,  60. 

private  statute,  how  pleaded,  61. 

m  libel  and  slander  suits,  63. 

when  deemed  controverted,  65. 

what  are  material  allegations,  66. 

demurrer  to,  38,  50. 

may  be  amended,  67. 

time  for  filing  may  be  granted,  63. 

replevin  may  issue  before,  99. 

when  injunction  may  issue  after  filing,  114. 

judgment  on  failure  to  answer,  150. 

issue  of  law  raised  by,  152. 

issue  of  fact  raised  by,  153. 

in  partition  suit,  270. 

of  joint  defendanto,  371. 

of  witness  on  examination,  408. 

when  it  may  be  stricken  out,  409,  420. 

to  mandamus,  471,  476. 

in  cases  of  contempt,  487. 

on  intervention,  661. 

See  Justices'  Counts. 
APPEAL,  fVom  judgment  against  vessels,  ete.,  832. 

what  is  an,  333. 

who  may,  335. 

time  allowed  to,  and  firom  what  it  will  lie,  336. 

how  made,  337. 

statement  on,  how  made,  338. 

failnre  to  make,  339. 

time  to  file  statement  may  be  enlareed,  340. 

^statement  to  be  agreed  upon  or  settled,  341. 

'statement  to  be  annexed  to  judgment  roll  or  order,  848. 

from  order  of  Court,  343. 

review  of  intermediate  orders  on,  344. 

power  of  appellate  Court,  345. 

when  damages  for  delay  may  be  given,  345. 

papers  to  be  furnished  by  the  party  appealing,  346. 
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APPEAL— Continued. 

when  it  may  be  dismissed,  346. 

when  it  will  stay  proceeding,  350. 

undertaking  on  may  be  dispensed  with  or  modified  in  certain  cases,  853. 

how  broufj^ht  to  a  hearing,  357. 

from  submission  of  controversy,  379. 

from  award  on  arbitration,  388. 

from  writ  of  certiorari,  465. 

costs  of,  509. 

decision  to  be  in  writing,  657. 

filing  of  transcript,  rules  2  to  13. 

to  Supreme  from  District  Court,  when  it  will  lie,  347. 

undertaking  on,  348,  351 . 

sureties  of,  355. 

stays  proceedings  upon  the  judgment,  when,  356. 

judgment  on,  shall  be  ccrtined  to  Court  below,  358. 

how  brought  to  a  hearing,  361. 

to  Supreme  fipom  County  Court,  when  it  will  lie,  359. 

undertaking  on,  360. 

brought  to  a  recovery,  how,  361 . 

party  appealing  to  furnish  papers,  362. 

to  District  from  Probate  Court,  when  it  will  lie,  363. 

how  to  be  taken,  364. 

how  brought  to  a  hearing,  365. 

to  County  Courts  from  Justices'  and  Recorders'  Courts,  causes  may  be  tried 
anew,  366.    See  Justices'  Coubts. 

power  of  appellate  Court,  367. 

judgment  on,  367. 
APPEARANCE,  of  married  women,  how  and  when,  7,  8. 

waives  summons,  22. 

voluntary  appearance  equivalent  to  personal  service,  35. 

is  cnougii  to  authorize  issuuig  a  commission,  428,  432. 

what  constitutes,  523. 

may  be  by  demurrer  or  answer,  523. 
APPELLANT*  who  is,  335. 

must  furnish  papers,  346,  362. 

must  file  and  serve  statement  on  appeal,  338. 

failing  to  file  amendment,  shall  be  deemed  a  waiver,  339. 

must  file  undertaking,  348. 

when  on  questions  of  law  alone,  366. 

to  file  statement  of  points,  rule  17. 
ARBITRATION,  title  to  real  property  cannot  be  submitted  to,  380. 

who  may  agree  to,  380. 

submission,  how  to  be  made,  381. 

i'udgment  on  by  stipulation,  382. 
low  awards  shall  be  made,  382.  -    - 

revocation  of  submission,  382. 

power  of  arbitrators,  383. 

award  to  be  in  vrriting,  385. 

award  to  be  filed  with  Clerk  of  the  Court,  385. 

to  constitute  judgment,  385. 

order  to  vacate  award,  386. 

rehearing  of,  387. 

modification  of,  387. 

decision  upon  motion  may  be  appealed  from,  388. 

damages  for,  389. 

effects  of  revocation  of,  389. 
ARGUMENT,  case  may  be  reserved  for,  198.  t 

ARREST  AND  BAIL,  action  for  malicious  arrest,  with  what  may  be  united,  64. 

no  person  to  be  arrested  in  a  civil  action  except  as  prescribed  by  the 
Code,  72. 

in  what  cases  defendant  may  be  arrested,  73. 

from  whom  order  of  arrest  to  be  obtained,  74. 
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ARREST  AND  BAIL,  Continued. 

when  order  of,  may  be  made,  75. 

affidavit  to  obtain  order,  what  to  state,  75. 

affidavit  to  be  filed  with  Clerk  of  conntj,  75. 

undertaking  from  plaintiff  to  be  given,  75. 

city  and  county  of  San  Francisco  exempt  from  giving  undertakings,  note 

to  W6. 

sureties  to  answer  affidavit,  76. 

undertaking  to  be  filed  with  the  Clerk  of  the  Court,  76. 

order  when  made,  form  and  return,  77. 

affidavit  and  order  to  be  delivered  to  the  Sheriff  and  copy  to  defend- 
ant, 78. 

how  made,  79. 

defendant  to  be  dischaiged  on  bail  or  deposit,  80. 

bail,  how  given,  81 . 

bail  may  he  reduced,  97,  98. 

defendaiit  may  be  arrested  by  bail,  83. 

exoneration  oY  bail  on  arrest,  82,  83,  85. 

bail  liable  on  undertaking,  83,  84. 

money  deposited  to  be  refunded  on  giving  boil,  93. 

liability  of  Sheriff  on  escape  or  rescue  of  defendant,  95,  96. 

order  of,  may  be  vacated,  97,  98. 

amount  of  bail  on,  may  be  reduced,  98. 

of  judgment  debtor,  239. 

of  person  usurping  an  office  or  franchise  and  reeeiving  fees  belonging 
tnereto,  311. 

of  defaulting  witness,  411. 

when  witness  exonerated  from,  415. 

for  contempt,  when  to  be  made,  482. 

See  Justices'  Courts  ;  Abrbst  akd  Bail. 
ASSIGNEE,  action  by,  4,  5. 

ASSIGNOR,  when  shaJl  not  be  witness  for  assignee,  4. 
ASSIGNMENT  of  an  account,  unliquidated  demand  or  thing  in  action,  4,  5. 

of  promissoiy  notes  or  bills,  5. 

not  to  prejudice  any  set-off  or  other  defense,  5. 

rcdcmptioncr,  to  produce  copy  of,  234. 
ATTACHMENT,  in  what  cases  issued,  120. 

affidavit  on,  what  to  show,  121. 

imdertaking  on,  effect  of,  122. 

form  of  writ,  and  its  requirements,  128. 

time  and  manner  of  executing  writ,  125. 

what  mav  be  attached,  124. 

released  by  undertaking,  123,  136,  137. 

several  writs,  majr  be  issued  at  the  same  time,  123. 

rights  and  shares  in  stock  of  corporation  or  company  subject  to,  124. 

of  real  property  standing  in  name  of  defendant,  125. 

of  real  property  belonging  to  defendant  standing  on  records  in  name  of  say 
other  person,  125. 

of  personal  property,  125. 

of  stocks  and  shares  therein,  125. 

of  debits  and  credits,  125. 

•of  credits  and  personal  property  in  hands  of  any  other  person  than  defend- 
ant, 126. 

liability  of  such  person  on,  127. 

such  person  may  be  examined  on  oath  on,  128. 

Sheriff  to  make  inventory  of  property  and  return  with  writ,  129. 

Court  may  order  property  sold  under,  when  it  will  be  to  the  inteiert  of 
parties,  654. 

Sheriff  may  sell  perishable  property,  130. 

Sheriff  may  collect  debts  and  credits  under  an,  130. 

bf  personal  property  be  claimed  by  a  third  person,  Sheriff  to  summoo  s 
jury,  131. 

judgment  to  be  satisfied  out  of  property  attached,  182. 
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ATTACHMENT,  Continued, 

whenever  judgment  is  paid,  Sheriff  shall  deliver  the  remainder  of  the  at- 
tached property  to  defendant,  1S3. 

undertaking  given  to  release,  may  be  prosecuted,  134. 

jud^ent  for  defendant  on,  135. 

application  fbr  order  to  discharge,  136,  150. 

i^davits  on  above  application,  139. 

discharge  of,  136,  138,  140. 

when  Sheriff  to  return  writ  of,  141.* 

when  to  issue  against  steamers,  etc.,  321 . 

to  be  directed  to  the  Sheriff,  323. 

undertaking  on,  against  steamers,  etc.,  322. 

when  to  be  discharged,  327. 

when  not  to  be  discharged,  329. 

against  defaulting  witness,  411. 

when  may  be  issued  for  contempt,  482. 

See  Justices'  Coubts. 
ATTENDANCE  of  witnesses,  and  their  rights  and  duties,  402-416. 

See  Witness. 
ATT0R17EY,  Court  to  appoint  for  absent  defendant,  81. 

for  concealed  defendant,  31 . 

for  nonresident  defendant,  31. 

copy  of  amendments  to  complaint  to  be  served  on,  43.  , 

every  pleading  to  be  subscrilied  by,  51. 

when  to  verify  pleadings,  55. 

to  state  reasons  whv  pleadings  are  not  verified  bv  party,  55. 

may  require  Sheriff  to  take  property  from  defendant  in  replevin,  101. 

of  plaintiff  to  notify  Sheriff  as  to  credits  or  other  property  of  defendant  in 
possession  of  third  party  in  attachment,  126. 

to  De  served  with  notice  of  appeal,  337. 

to  be  served  with  a  copy  of  statement  on  appeal,  338. 

to  sign  agreed  statement  on  appeal,  341. 

of  plaintiff  to  make  affidavit  in  proceedings  against  joint  debtors,  370. 

to  verify  memorandum  of  costs,  510. 

in  certain  cases  not  to  be  a  witness,  396. 

measure  and  mode  of  compensation  of,  494. 

when  to  appear  for  defendant,  523.  -^^.-^iht 

what  deemed  an  appearance  by,  523. 

what  papers  to  be  served  on,  522,  524. 

how  papers  served  on,  519,  520,  521,  522. 

admission  as,  and  counselor,  rule  1 . 

See  Justices'  Coubts. 
ATTORNEY  GENERAL,  when  prosecuting  action  on  behalf  of  State,  need  not 
verify  pleadings,  55. 

action  for  usurpation  of  office  or  fninchise,  to  be  brought  by,  310. 

where  to  be  brought  by,  310. 

what  to  state  in  complaint  in  such  action,  311. 
AUTHORITIES,  copy  of,  and  points,  to  be  furnished  Justices  Supreme  Court 
before  argument  on  appeal,  357. 

copy  also  furnished  to  each  party  by  the  other,  357. 

Clerk  to  make  copies  in  certain  cases,  367.  

See  Rules  Supreme  Coukt,  No.  XYII. 
AWARDS,  arbitrators  compelled  to  make,  382. 

mi^  be  enforced  hj  the  Court,  382. 

to  be  made  by  arbitrators  on  proof,  883. 

how  made,  and  effisct  of,  385. 

may  be  vacated,  386. 

STOunds  for  vacating,  386. 

Court  may  modify  or  correct,  887. 

when  awaird  to  be  modified  or  corrected,  387. 

See  Abbitbatiov. 
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BAIL  may  be  given  bj  defendant  in  arrest,  80,  81. 

defendant  to  be  discbaiiged  on  giving  bail,  80. 

maj  sarrender  defendant,  82. 

may  arrest  defendant  for  tbe  purpose  of  surrendering  him,  83. 

when  to  be  charged  on  undertaking,  83. 

may  be  exonerated,  82,  83,  85. 

when  finally  charged,  84, 85. 

justification  of,  87. 

qualifications  of,  88. 

may  be  examined  on  oath  as  to  sufficiency,  89. 

when  Sheriff  liable  as,  95. 

to  be  given  by  defendant  usurping  office  or  franchise,  and  receiving  fees 
therefrom,  311. 

to  be  given  when  party  arrested  for  contempt,  to  be  then  discharged,  483. 
See  Justices'  Coubts  ;  Abrbst  ;  Undebtaking. 
BIDDER,  refusing  to  pay  amount  bid  at  execution  sale,  224. 

officer  to  sell  property  again  to  highest,  224. 

summary  judgment  against  bidder  reusing  to  pay,  224,  225. 
BILL  of  items  need  not  be  set  forth  in  a  pleading,  56. 

of  items  to  be  given  opposite  party  on  five  days'  demand;  56. 

further,  may  be  ordered,  56. 

of  costs  and  necessary  disbursements,  510. 

See  Account  and  Affidavit. 
BILLS  OF  EXCHANGE,  action  by  assignee,  5. 

not  subject  to  set-off  if  assigned  before  due,  5. 

persons  severally  liable  upon  may  be  included  in  the  same  action,  at  option 
of  plaintifi*,  15. 
BLANK.    See  Justices'  Coubts. 
BOATS,  liability  of,  317. 

action  may  be  brought  directly  against,  318. 

in  actions  against,  what  complaint  shall  contain,  319. 

how  summons  served  in  actions  against,  320. 

may  be  attached,  321. 

how  writ  to  issue  against,  322,  323. 

how  and  by  whom  writ  executed,  323,  324. 

undertaking  in  attachment  against,  322,  323. 

who  may  answer  or  plead  in  action  against,  325. 

how  proceedings  conducted  in  such  actions,  326. 

how  attachment  may  be  discharged,  327. 

how  sold  under  execution,  328. 

how  mariners,  etc.,  may  assert  their  claims  against,  329,  330. 

notice  of  sale  of,  what  to  contain,  331 . 

appeals  may  be  taken  from  judgments  against,  332. 

who  may  appeal  from  such,  332. 

See  Stbamebs  and  Vessels. 
BOOK,  "Judgment,"  201. 

judgment  in  a  controversy  submitted  to  the  Court  to  be  entered  in,  378. 

judgment  on  confession  to  be  entered  in,  376. 

See  Vv  BITTNOS 
BOND,  official,  of  Sheriff,  when  liable,  96. 

when  sureties  on  indemnity  liable  to  Sheriff,  645. 

Sec  Undebtakino. 
BOUNDARIES.    See  Mbtbs  and  Bounds,  58. 
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CALENDAR,  Clerk  to  enter  causes  upon,  156. 

how  long  causes  to  remain  on,  156. 

in  Supreme  Court,  see  rule  20. 
CAPACITY,  want  of,  to  sue,  ground  of  demurrer,  40. 
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CAUSES  OF  ACTION,  where  laid,  18-21. 

improperly  united  ground  of  demurrer,  40. 

complaint  not  stating  sufficient  facts  to  constitute,  is  ground  of  demurrer,  40. 

what,  may  be  set  up  as  a  counter  claim,  47. 

separate  defenses  to  refer  to  such,  as  they  are  intended  to  answer,  49. 

when  several,  may  be  united,  64. 

for  what,  defendant  may  be  arrested,  73. 

limitation  to  foreign,  532. 
CERTIFICATE,  of  sale  under  execution  of  movable  personal  property,  227. 

of  sale  of  immovable  personal  property  under  execution,  228. 

of  sale  of  real  property  under  execution,  229. 

what  shall  contain,  229. 

duplicate,  to  be  filed  with  Recorder,  229. 
CERTIORARI,  writ  of,  45.5-465. 

what  denominated,  455. 

by  what  Courts  granted,  456. 

may  be  issued  in  vacation,  653. 

when  to  be  issued,  456. 

application  for  to  be  made  on  affidavit,  457. 

(S)urt  may  require  notice  of  application  to  be  given  to  adycrse  party,  457. 

order  to  show  cause  why  it  should  not  be  allowed  granted,  457. 

writ  may  issue  without  notice,  457. 

to  whom  directed,  458. 

how  writ  returned,  458. 

what  to  require,  459. 

if  no  stay  of  proceedings  be  intended  what  writ  to  contain,  460. 

how  to  be  served,  461 . 

how  far  review  upon  this  writ  to  extend,  462. 

when  return  is  defective.  Court  may  order  further  return,  463. 

upon  a  full  return,  what  to  be  done,  463. 

how  judgment  transmitted  to  inferior  tribunal,  464. 

what  constitutes  judgment  roll  upon,  465. 

appeal  from  iudgment  on  may  be  taken  to  Supreme  Court,  465. 

same  costs  allowed  as  in  otlier  appeals,  508. 
CHALLENGE,  to  iurors,  161. 

peremptory,  how  many  allowed,  161. 

for  cause,  ground  of,  162. 

for  cause,  now  tried,  163. 

to  jurors  in  Justices'  Courts,  590. 

See  Justices'  Courts. 
CHAMBERS,  District  Judges  may  transact  business  at,  sec.  25,  p.  551 . 

what  may  be  done  at,  sec.  25,  p.  551 . 

of  Justices  of  Supreme  Court,  310. 
CHARGE,  to  the  jury,  what  shall  state,  165. 

further  charge  may  be  giyen  to  jury  in  presence  of  parties,  168. 
CHILD.    See  Infant. 
CHOSE  IN  ACTION.    See  Things  in  Action,  4,  5,  422. 

assignor  of  cannot  be  witness  for  assignee  in  certain  cases,  4. 

how  assignor  mav  be  witness  for  assignee  of,  422. 
CIVIL  ACTION,  how'  commenced,  22^5. 

See  Action. 
CLAIMS,  what  may  be  united,  64. 

to  recover  specific  personal  property,  64. 

to  recover  specific  real  property,  64. 

against  a  trustee,  64./ 

for  delivery  of  personal  property,  99-110. 

by  third  person  in  replevin,  109. 

by  third  person  in  attachment,  131. 

by  third  person  on  execution,  218. 

for  an  office  or  franchise,  310-316. 

of  mariner,  etc.,  for  wages,  329. 

how  asserted  against  steamer,  etc.,  329. 
40 
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CLAIMS,  Continued. 

action  may  be  brought  to  determine  adverse  claim  for  monejor  other  prop- 
erty, 527. 

action  brought  to  determine  adverse  claim  to  real  property,  254-268. 

for  partition  of  real  liroperty,  264-309. 
See  Justices'  Coubts i^Tropertt,  Real  akd  Personal;  Trustee;  Bb- 

-^plbvin;  Counter  Claims. 
CLERGYMAN,  when  shall  not  be  a  witness,  397. 
CLERK,  shall  indorse  complaint,  23. 

what  he  shall  indorse  on  complaint,  23. 

to  certify  copy  of  complaint,  28. 

affidavit  of  arrest  to  be  filed  with,  75. 

undertaking  on  arrest  to  be  filed  with,  76. 

summons  to  be  signed  by,  24. 

to  issue  writ  of  attachment,  121. 

to  enter  dismissal  of  suit,  148. 

to  enter  default  of  defendant,  150. 

to  enter  causes  upon  the  calendar,  156. 

to  call  jury  and  enter  consent  of  parties,  159. 

shall  record  and  read  verdict,  173. 

to  enter  agreement  of  reference  on  the  minutes,  182. 

to  write  down  exceptions,  if  required,  189. 

to  enter  judgment,  197. 

to  keep  "Judgment  Book,"  201. 

shall  make  judgment  roll,  203. 

how  shall  keep  judgment  docket,  205. 

to  arrange  the  several  dockets,  206. 

may  issue  execution  for  deficiency  in  foreclosure  suit,  246. 

to  enter  consent  of  tenant  upon  the  minutes,  290. 

to  have  proceeds  of  sales  belonging  to  unknown  owners  invested  in  his 
name,  301. 

duties  of,  in  regard  to  investments  in  his  name,  303. 

to  issue  attachment  against  steamer,  boat  or  vessel,  322. 

to  appoint  referee  to  try  mariner's  contested  claim,  830. 

to  annex  statement  to  the  judgment  roll  or  order  appealed  from,  342. 

to  certify  copies  of  papers  on  appeal,  346. 

to  receive  on  deposit  conveyance  ordered  to  be  executed  by  the  jndgmeot, 
pending  appeal,  351. 

to  qualify  sureties  on  appeal  bond,  353. 

of  Supreme  Court  to  send  remittitur,  358. . 

with  whom  judgment  roll  filed  to  attach  remittitur  to  judgment  roll,  SDd 
make  entry  on  the  docket,  358. 

to  enter  judgment  by  confession,  376. 

to  enter  in  register  tne  title  of  case  submitted  to  arbitration,  382. 

to  enter  judgment  on  award  of  arbitrators,  385. 

to  enter  judgment  on  ofier  to  compromise,  390. 

may  take  affidavit,  424. 

of  foreign  Court  to  certify  to  signature  of  Judge,  when,  427. 

to  be  served  with  notice  of  proceedings  to  perpetuate  testimony,  438. 

to  have  commission  returned  to,  435. 

to  transmit  to  Court  a  certified  copy  of  the  verdict  in  issue  on  noMJo* 
mu8j  475. 

shall  include  costs  in  the  judgment,  511. 

shall  keep  register  of  actions,  528. 

county,  of  what  Courts  shall  be  Clerk,  644.     ^ 

to  take  down  testimony  when  required,  663. 
COGNOVIT,  390. 
COMMISSION,  to  take  testimony,  428-444. 

to  take  testimony  out  of  the  State,  when  issued,  432. 

by  whom  issued,  and  to  whom  directed,  433. 

how  testimony  to  be  taken,  434. 

interrogatories  to  be  annexed  to  commission,  434. 

may  be  without  written  interrogatories  by  agreement,  434. 
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COMMISSION,  Continued, 

what,  shall  aathorize  the  commissioner  to  do,  435. 

how  forwarded,  435. 

pending  trial  not  to  he  postponed  in  certain  cases,  346. 

See  Justices'  Courts  ;  Witness. 
COMMISSIONER,  of  this  State  may  take  affidavits  and  depositions,  425. 

daties  of,  under  commission  to  take  testimony,  435. 
COMPENSATION,  between  cross  demands  allowed,  48. 

to  be  made  in  partition  of  real  property,  304. 
COMPLAINT,  actions  commenced  by  filing^  22. 

what  Clerk  to  indorse  upon,  23. 

to  be  answered,  24,  38. 

time  in  which  may  be  answered,  25. 

to  be  one  of  the  pleadings,  38. 

what  shall  contam,  39. 

verification  of,  51,  55. 

defendant  may  demur  to,  40. 

grounds  of  demurrer  to,  40. 

demurrer  to,  to  distinctly  specify  grounds  of  pbjection,  41. 

if  amended  to  be  filed,  43. 

copy,  amendments  to,  to  be  served,  43. 

when  verified,  what  answer  to  contain,  46. 

upon  written  instrument,  53. 

when  need  not  be  verified,  55. 

irrelevant  and  redundant  matter  to  be  stricken  out  of,  57. 

to  describe  real  property  by  metes  and  bounds,  58. 

how  judgment  pleaded  in,  59. 

how  condition  precedent  pleaded  in,  60. 

how  private  statute  pleaded  in,  61. 

what  to  contain  in  an  action  for  libel  and  slander,  62. 

what  causes  of  action  may  be  united  in,  64. 

material  allegations  in,  to  be  taken  as  true  when  not  specifically  denied,  65. 

may  amend,  after  demurrer,  of  course,  without  costs,  67. 

may  be  amended  in  other  cases  upon  cause  shown,  68. 

to  be  liberally  construed,  70. 

Court  may  disregard  error  or  defect  in,  where  no  substantial  right  is 
affected,  71. 

iniunction  ma^  be  granted  on,  112,  113. 

«what  to  contam  to  authorize  an  injunction,  112. 

must  be  verified,  113. 

for  partition  of  real  property,  265,  267,  273,  275. 

on  usurpation  of  office  or  franchise,  what  to  contain,  311. 

against  steamers,  etc.,  to  be  verified,  319. 

new,  need  not  be  filed  against  joint  debtors,  369. 

of  a  party  refusing  to  testify,  may  be  stricken  out,  420. 

in  intervention,  661. 

to  be  answered  as  if  an  original,  661 . 

in  Recorders'  and  Mayors'  Courts,  636. 

See  Justices'  Courts. 
COMPROMISE,  defendant  may  offer  to,  390. 

See  Justices'  Courts. 
COMPTROLLER,  may  retain  salary  of  officer  in  certain  cases,  479. 
CONCEALMENT,  of  defendant  ground  for  service  by  publication,  30. 

of  defendant  ground  for  appointment  of  attorney  to  appear  for  him,  31. 

of  property  in  replevin,  wnat  Sheriff  to  do,  107. 

See  Justices'  Courts. 
CONDITIONS,  precedent,  performance  of,  how  pleaded,  60. 
CONFESSION,  of  judgment,  374-^76. 

See  Justices'  Courts. 
CONSOLIDATION,  of  action  may  be  ordered,  526. 
CONSTABLE,  shall  not  appear  as  attorney,  534. 

summons  to  be  served  by,  542. 

may  execute  final  process  after  term,  615. 

See  Justices'  Courts. 
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CONSENT,  to  waive  jury  trial  to  be  in  writing,  179. 
CONSUL,  of  United  States  may  take  affidavit,  426. 

certificate  of,  to  foreign  record,  451. 
CONSTRUCTION,  of  pleadings  to  be  liberal,  70. 

of  words  and  Acts,  in  this  Act,  647. 
CONTEMPT,  witness  or  party  in  supplementary  proceedings  liable  to  be  pun- 
ished for,  245. 

disobedience  to  a  subpoena  a,  409. 

of  party  refusing  to  be  examined,  420. 

for  disobeying  order  to  inspect  documents,  etc.,  446. 

for  disobeying  writ  of  mandate,  479. 

what  acts  deemed  a,  480.     See  note  to  page  457. 

how  punished  when  committed  in  Court,  481. 

how  punished  when  not  committed  in  Couit,  482. 

person  in,  may  be  let  to  bail,  483. 

Sheriff  to  keep  in  custody  person  arrested  for,  484. 

person  in,  how  may  be  discharged  from  arrest,  485. 

person  in,  how  to  be  examined,  487. 

person  guilty  of,  may  be  fined  or  imprisoned,  488. 

for  omission  to  perform  an  act  in  the  power  of  a  party,  ground  for  imprison- 
ment till  act  be  performed,  489. 

is  also  indictable,  490. 

party  attached  for,  illness  of,  how  to  be  confined,  492. 

judgment  or  order  in  case  of,  final  and  conclusive,  493. 

punishment  for,  493. 

See  Justices*  Courts. 
CONTINUANCE,  of  a  cause  for  absence  of  evidence,  158. 

in  partition  suit,  when,  286. 

of  trial,  etc.,  for  un returned  commission,  436. 

examination  of  witness  on,  664. 

of  a  cause  in  forcible  entries,  p.  338. 

See  Justices'  Courts. 
CONTRACT,  thing  in  action  not  arising  out  of,  assignor  not  to  be  witness  for 
assignee,  4. 

seversLl  causes  of  action  on,  may  be  united,  64. 

attachment  may  issue  in  action  upon,  120. 

affidavit  to  specify  that  defendant  is  indebted  upon,  121. 
CONTROL.     See  Jurisdiction,  35. 
CONTROVERSY,  when  Court  to  determine,  17.  • 

Court  may  order  third  parties  brought  in,  when,  17. 

may  t)e  submitted  without  action,  377. 

must  appear  real,  by  affidavit,  377. 

judgment  entered  as  in  other  cases,  378. 

judgment  to  be  enforced,  379. 

judgment  subject  to  appeal,  379. 

may  be  submitted  to  arbitration,  380. 
CONVERSION,  of  money  or  property  ground  of  arrest,  73. 

See  Justices'  Courts. 
CONVEYANCES,  in  partition  to  be  ordered,  297. 

to  be  recorded,  299. 
CONVICTS,  unless  pardoned  not  to  be  witnesses,  394. 

to  answer  as  to  previous  conviction,  408. 
COPARTNERS,  may  be  witnesses  on  own  behalf,  423. 

may  be  sued  by  firm  name,  656. 
COPY,  of  written  instrument,  when  deemed  admitted,  53. 

certified,  when  to  be  evidence,  447. 
CORPORATION,  how  summons  served  on,  29. 

officer  of,  may  verify  pleadings,  55. 

how  may  be  enjoined,  117. 

rights  or  shares  may  be  attached,  124. 

how  attachment  served  on,  12^. 

may  be  sued  by  judgment  creditor,  244. 

foreign,  may  be  compelled  to  give  security  for  costs,  512. 

See  Justices'  Courts. 
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CORRECTION,  of  a  verdict,  when  allowed,  171. 

of  an  award,  when  allowed,  387. 
COSTS,  on  nonsuit  to  be  paid  by  plaintiff,  148. 

on  judgment  bj  default,  150. 

when  plaintiflT  shall  not  recover,  255,  390,  498. 

in  partition  of  real  propcrtv,  280,  308. 

on  usurpation  of  office  or  franchise,  316. 

appellate  Court  may  tax,  345. 

on  judgment  by  confession,  376. 

when  submission  to  arbitration  revoked,  389. 

after  ofler  to  compromise,  who  shall  not  recover,  390. 

allowed  on  writ  of  mandate,  477. 

prevailing  party  allowed,  494. 

when  allowed  to  plaintiff  of  course,  495. 

five  per  cent,  allowed  to  plaintiff  in  San  Francisco,  note  to  §  495. 

when  allowed  in  only  one  action,  496. 

when  allowed  to  defendant  of  course,  497. 

in  certain  cases  to  be  allowed  or  not,  498. 

separate  defendants  may  recover,  489. 

on  appeal  in  discretion  of  Court  in  certain  cases,  500. 

of  referees  may  be  agreed  upon  by  parties,  504. 

on  postponement  of  trial,  505. 

in  discretion  of  Court  or  referee,  505. 

on  tender  before  trial,  506. 

if  tender  be  found  true,  no  costs  allowed  plaintifi^  506. 

but  plaintiff  to  pay  defendant's,  506. 

chargeable  against  estate,  etc.,  in  action  prosecuted  or  defended  by  adminis- 
trator, etc.,  507. 

on  certiorari  or  review,  508. 

on  commencement  of  action,  509. 

on  filing  notice  of  appeal,  509. 

memorandum  of  items  of,  when  delivered  to  Clerk,  510. 

Judgment  to  include,  511. 

costs  to  be  entered  in  judgment  within  two  days  after  they  are  taxed,  511. 

nonresident  to  give  bonds  for,  512-514. 

when  execution  may  issue  for,  665. 

See  Jd8ticb8*  Courts. 
COUNTER  CLAIM.     See  Set-off,  46,  47 ;  Justicbs'  Courts. 
COUNTY,  actions  to  be  tried  in  which,  18-21. 

ofi^nse  in  two  or  more  counties  where  tried,  19. 

to  be  stated  on  summons,  24. 

to  be  specified  in  complaint,  39. 
COUNTY  COURT,  to  be  in  each  county  in  State,  p.  316.. 

terms  of,  p.  7. 

to  hear  cases  anew  on  appeal,  366. 

jurisdiction  of,  on  appeal,  p.  316. 

original  jurisdiction  of,  p.  31 7.  ' 

civil  actions  how  commenced  in,  22. 

"appeal  from,  359-365,  p.  341. 

appeal  to,  366,  624-629. 

power  of,  367. 

See  Appeal  ;  Judge. 
COUNTY  JUDGE,  may  order  arrest  of  defendant,  74. 

upon  what  affidavit,  75. 

shall  require  undertaking  on  arrest,  76. 

must  indorse  allowance  on  bail  bond,  90. 

may  grant  injunction.  111. 

when  it  may  be  granted,  112. 

to  require  undertaking  on  injunction,  115. 

may  hedr  defendant  before  issuing  writ,  116. 

not  to  stop  business  of  a  corporation,  117. 

may  dissolve  injunction,  119. 

may  release  attachment,  137. 
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COUNTY  JUDGE,  Continued. 

may  order  jadgment  debtor  to  be  examined,  238. 

may  appoint  referee  for  the  parposc,  238. 

may  order  arrest  of  judgment  debtor,  239. 

may  grant  order  to  survey  property  in  litigation,  258.     .^ 

to  review  judgment  of  Clerk  on  mariner's  contested  claim,  330. 

to  enlarge  time  to  file  statement  on  appeal,  etc.,  340. 

to  sign  settled  statement  on  appeal,  341 . 

to  fix  the  amount  of  undertaking  on  appeal  in  certain  cases,  350. 

to  qualify  sureties  on  appeal  bond,  355. 

may  order  prisoner  to  be  examined  as  witness  in  certain  cases,  412. 

may  take  affidavit,  424. 

may  issue  commission  out  of  tlie  State,  433. 

may  administer  oaths,  443. 

may  order  inspection  of  writings,  446. 
j  may  grant  certiorari^  456.  * 

I  may  issue  mandamus^  467. 

COURT, 'may  determine  controversies,  where,  17. 

when,  may  order  parties  to  be  brought  in,  17. 

actions,  how  commenced  in,  22. 

to  be  stated  in  summons,  24. 

name  of,  to  be  stated  in  the  complaint,  39. 

may  order  bill  of  items  of  account,  56. 

takes  judicial  notice  of  statutes,  61. 

may  allow  answer  after  demurrer,  67. 

may  impose  terms  on  amendment,  68. 

may  disregard  errors  and  defects  in  pleadings,  71. 

may  order  arrest  of  defendant,  74. 

upon  what  terms,  75. 

to  indorse  allowance  on  bail  bond,  90. 

may  vacate  order  of  arrest  or  reduce  bail,  97. 

in  what  cases,  98. 

may  grant  injunction,  HI. 

when,  112. 

not  to  grant  after  answer,  without  notice,  114. 

to  restrain  defendant  till  decision,  114. 

to  require  undertaking,  1 1 5. 

may  order  hearing  for  injunction,  116. 

only  may  enjoin  corporations,  117. 

may  dissolve  injunction,  119. 

may  order  property  to  he  delivered  after  examination  of  garnishee,  12S. 

may  release  attachment,  137. 

may  order  certain  things  to  be  deposited,  142. 

may  appoint  receiver,  143. 

may  render  a  several  judgment,  146. 

when,  may  grant  nonsuit,  148^ 

may  take  account  after  default,  150. 

may  appoint  referee  or  jury  to  take  account  after  default,  150. 

to  try  issues  of  law,  154. 

may  grant  continuance,  1 58. 

to  try  challenges  for  cause,  163. 

may  order  sick  juror  to  be  discharged,  164. 

to  charge  the  jury,  165. 

may  order  cause  to  be  retried,  169. 
'  may  adjourn  in  absence  of  jury,  170. 

may  direct  sealed  verdict,  1*70. 

may  correct  verdict,  172. 

may  direct  jury  to  find  special  issues,  175. 

to  try  issue  of  fact,  179. 

to  decide  what  is  a  waiver  of  jury  trial,  1 79. 

may  order  reference,  182-184. 

to  dispose  of  objections  to  referees,  186. 

may  grant  new  trial,  193. 
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COURT,  Continued. 

maj  compel  partj  to  satisfy  jadgment,  208. 

may  restrain  commission  of  waste,  235. 

may  order  judgment  debtor  to  be  examined,  238. 

may  appoint  referee  for  that  purpose,  238. 

may  order  arrest  of  judgment  debtor,  239. 

may  require  debtor  of  judgment  debtor  to  be  examined,  241. 

may  order  debtor  to  apply  the  debt  to  the  payment  of  the  jadgment,  243. 

may  forbid  transfer  or  property  of  judgment  debtor,  244. 

may  punish  for  contempt,  245. 

may  decree  mortgaged  property  to  be  sold,  246. 

to  direct  payment  of  surplus  money  in  foreclosure,  after  sale,  247. 

to  order  sale  of  foreclosed  property  when  debt  not  all  due,  248. 

shall  give  treble  damages,  when,  251. 

may  grant  order  to  enter  upon  property  in  dispute  to  survey,  258. 

may  issue  commission  to  take  testimony  out  of  the  State,  433. 

may  grant  injunction  during  foreclosure  and  after  sale  before  convey- 
ance, 261. 

to  order  lieuholders  to  be  made  parties  in  partition  suit,  when,  273. 

to  appoint  referee  to  try  liens,  273. 

to  order  partition  or  sale  of  lands,  how  and  when,  275. 

to  confirm  or  set  aside  report  of  referee,  and  appoint  new  ones,  278. 

to  allow  expenses  of  partition,  280. 

to  direct  application  of  proceeds  of  sale  of  encumbered  property,  283. 

to  order  distribution,  285. 

to  direct  terms  of  ssde  of  property,  288. 

to  fix  compensation  of  tenant  whose  estate  has  been  sold,  291. 

to  protect  unknown  tenants,  292. 

to  ascertain  and  secure  value  of  future  contingent  or  vested  interests,  293. 

to  order  conveyances  to  be  executed,  297. 

to  direct  investment  of  proceeds  of  sale  in  partition  belonging  to  unknown 
owners,  303. 

to  adjudge  compensation,  in  what  cases,  304. 

to  direct  by  whom  costs  shall  be  paid,  308. 

may  appoint  one  referee  in  partition,  309. 

to  enlarge  time  for  filing  statement,  etc.,  on  appeal,  340. 

to  sign  settled  statement  on  appeal,  341. 

may  review  intermediate  orders  on  appeal,  344. 

to  nx  amount  of  undertaking  on  appeal  in  certain  cases,  350,  352. 

may  modify  or  dispense  with  undertaking  when  the  appeal  is  made  by  cer- 
tain persons,  353. 

to  qualify  sureties  on  appeal  bond,  355. 

may  order  perishable  property  to  be  sold  pending  appeal,  356. 

to  determine  controversy  submitted  without  action,  377. 

may  compel  arbitrator  to  make  award,  382. 

may  vacate  an  award,  when,  386. 

may  modify  or  correct,  387. 

to  postpone  the  trial  or  not  in  certain  cases,  400. 

may  order  subpcena  to  be  served  by  the  Sheriff,  405. 

may  issue  warrant  for  the  arrest  of  disobeying  witness,  41 1 . 

may  order  prisoner  to  be  examined  in  certain  cases,  412. 

may  administer  oaths,  443. 

may  order  inspection  of  writings,  446. 

may  grant  certiorari,  456. 

may  issue  mandamus,  467. 

to  hear  writ,  470. 

may  order  jury  trial,  472. 

may  grant  further  time  to  reply  in  mandamus,  476. 

when  the  answer  raises  no  issue  of  fact.  Court  shall  proceed  to  hear  appli- 
cation, 476. 

may  order  reference  to  assess  damages,  477. 

to  order  peremptory  mandate,  477. 

may  fine  or  imprison  party  refusing  to  obey  mandamus,  479. 
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COURT,  Continued. 

may  punish  for  contempt  sammarily,  481 . 

to  inaorse  amount  of  bail  on  warrant  for  contempt,  483. 

to  hear  proceeding's  for  contempt,  487. 

may  allow  costs,  498. 

may  allow  costs  to  defendants  in  some  actions,  499. 

discretionary  on  costs  for  appeal,  510. 

may  order  trustee  or  administrator  to  pay  costs,  507. 

tax,  507. 

may  order  undertaking  for  costs  in  certain  cases,  512. 
Sec  County,  Supreme,  District,  Pkobate,  Justices',  Matobb'  akd  Re- 
corders' Courts,  and  Judge. 
COURTS  OF  JUSTICE,  in  this  State,  p.  307. 
COURTS  OF  SESSIONS,  organic  Act,  p.  318. 
CREDITS  AND  DEBTS.     Sec  Debts,  125,  130,  240. 
CREDITORS,  may  redeem,  231. 
CROSS  DEMANDS,  what,  deemed  compensated,  48. 
CUSTOM,  proof  of,  admitted  in  certain  cases,  651. 

I> 

DAMAGES,  complaint  to  state  amount  of,  demanded,  39. 

with  what  claims  for,  may  be  united,  64. 

after  default  Court  to  onler,  assessed  by  jury  in  certain  cases,  150. 

excessive,  ground  for  new  trial,  193. 

treble,  allowed  in  actions  of  waste,  251. 

treble,  allowed  in  forcible  entry,  253. 

measure  of,  in  certain  cases,  552. 

when,  set  off  by  improyements,  257. 

for  usurpation  of  office  or  franchise,  314. 

allowed  when  appeal  taken  for  delay,  345. 

witness  disobeymg  subpoena  liable  ror,  410. 

allowed  on  wnt  of  mandate,  477. 
DAYS,  judicial,  what  are,  p.  570. 
DEATH,  father  or  mother  may  maintain  action  for,  of  child,  1 1 . 

guardian  for  death  of  ward,  11. 

action  not  to  abate  by,  of  party,  16. 

not  to  prejudice  set-off,  48. 

of  defendant,  exonerates  bail,  85. 

judgment  upon  verdict  after,  202. 

on  permission  of  Probate  Court  execution  may  issue  upon  judgment 
after,  215. 

dcpodtion  may  be  read  after  death  of  witness,  430,  442. 

substitution  in  appellate  Court  after,  rule  XIV,  p.  613. 
DEBTOR,  of  defendant  to  be  served  with  notice  in  attachment,  126. 

liability  of,  after  notice,  127. 

of  judgment  debtor  may  pay  Sheriff,  240. 

may  deny  liability,  271. 

proceedings  against  joint,  368-373. 

judgment,  may  be  examined,  238. 

third  parties  may  be  examined  as  to  property  of  judgment  debtor,  241. 

Sec  Joint  Debtors. 
DEBTS  AND  CREDITS,  how  attached,  125. 

in  attachment  notice  to  be  given  to  party  owing  debts  or  holding  credits,  125. 

may  be  levied  upon,  217. 

can  be  levied  upon,  when,  130. 

how  levied  upon,  130. 

discharged  by  the  Sheriff's  receipt,  130,  240. 
DECISIONS,  in  appellate  Courts  to  be  in  writing,  when,  657. 
DEFAULT,  judgment  by,  when,  150. 

if  against  a  nonresident,  150. 

relief  not  to  exceed  the  demand  in  complaint,  147. 

when  relief  is  granted  in  judgment  by,  68. 
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DEFAULT,  Continued. 

writ  of  mandate  not  granted  by,  470. 
DEFECT,  of  parties  a  ground  of  demurrer,  40. 

when  waived  by  the  defendant  in  pleadings,  45. 

when  defective.  Court  may  order  further  aecount,  56. 

in  proceedings,  when  disregarded  by  tlie  Court,  71. 
DEFENDANT,  is  the  adverse  party,  2. 

who  may  be  made,  13,  14,  658. 

several  may  be  joined  as,  14. 

defense  by  one  or  more,  14. 

is  summoned  to  appear  and  answer,  24. 

how  he  may  waive  summons,  22,  35. 

summons,  how  served  upon,  28,  29. 

when  served  by  publication  of  summons,  30. 

attorney  may  bo  appointed  for,  31. 

when  the  action  is  against  several,  32. 

may  demur  or  answer,  38. 

when  ho  may  demur,  40. 

may  answer,  in  what  time,  25. 

may  demur  and  answer  at  the  same  time,  42. 

may  demur  to  the  whole  complaint,  or  to  one  or  more  of  several  causoii  of 
action,  42. 

answer  to  amended  complaint,  when,  43. 

may  set  forth  several  defenses,  49. 

must  be  separately  stated,  49. 

his  answer,  what  to  contain,  46. 

his  answer,  when  to  be  verified  by,  55. 

who  need  not  verify,  55. 

his  signature  deemed  valid,  unless  denied  by,  under  oath,  53. 

when  not  personally  served  may  answer  in  six  months,  68. 

can  be  arrested,  when,  73. 

to  be  discharged  on  giving  bail  or  deposit,  80,  81,  91. 

may  apply  for  a  reduction  of  bail  or  delivery  from  arrest,  97. 

to  De  served  with  certain  papers  in  replevin,  102. 

the  effect  of  his  excepting  to  the  sufficiency  of  the  sureties,  103. 

the  effect  of  his  not  excepting  to  the  sufficiency  of  the  sureties,  104. 

may  be  restrained  after  answer  filed,  1 14. 

may  be  heard  before  injunction  issues,  116. 

may  move  to  dissolve  injunction,  118. 

what  papers  to  be  used  in  the  motion,  118. 

his  property  may  be  attached,  125. 

what  property  may  be  attached,  124. 

how  attached,  125. 

may  have  attached  property  redelivered,  133. 

may  in  attachment  have  judgment,  135. 

may  move  to  discharge  attachment,  when,  136,  138. 

may  have  nonsuit  entered,  148. 

judgment  against,  in  default,  150. 

may  bring  issue  to  trial,  157. 

may  take  a  dismissal,  157. 

may  challenge  jurors,  161. 

may  have  peremptory  challenge,  161. 

may  waive  trial  by  jury,  179. 

may  object  to  referee,  185. 

may  move  for  a  new  trial,  193. 

may  bring  cause  before  the  Court  for  argument,  198. 

may  have  judgment,  when,  199. 

may  be  a  witness,  422,  423. 

may  he  arrested  for  usurpation  of  office,  311. 

judgment  for  or  against,  312. 

to  pay  damages  for  usurpation  of  office,  314. 

may  be  fined,  316. 

steamer  or  boat  may  be  made,  318^  326. 
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DBFENDANT,  Continued. 

must  verify  confessioa  of  judgment,  375,  396. 

to  recover  costs,  when,  496. 

to  recover  costs  after  tender  to  plaintiff,  506. 

may  demand  security  for  costs  m  certain  cases,  512. 

when  he  shall  be  deemed  to  have  appeared,  523. 
DEFENSES,  action  by  assignee  without  prejudice  to,  when,  5. 

when  new  matter  constitutes  a,  46. 

defendant  may  set  forth  several,  49. 

each,  shall  be  separately  stated,  49. 

plaintiif  may  demur  to,  50. 

the  Court  may  strike  out  sham  and  irrelevant,  50. 

when  deemed  genuine  and  duly  executed,  54. 

nuiy  state  what,  in  libel  and  slander,  63. 

See  Justices'  Coukts. 
DELINQUENT,  bidder  at  execution  sale,  224,  225. 
DELIVERY,  of  property  purchased  at  execution  sale,  when,  227. 

of  certificate,  when  given,  227,  228. 

of  certificate,  when  sufficient  to  pass  property,  228. 
DEMAND,  of  bill  of  items,  wlien  and  how,  56. 

assignor  not  a  witness  for  assignee  in  unliquidated,  4. 
DEMURRER,  by  defendant,  when,  22. 

waives  summons,  22. 

to  be  filed  with  the  Clerk,  38. 

on  whom  served,  38. 

is  a  part  of  the  pleadings,  38. 

to  the  complaint,  when  to  be  filed,  40. 

causes  of  demurrer,  40. 

to  state  grounds  distinctly,  41. 

to  the  whole  complaint,  when,  42. 

may  demur  to  part  and  answer  to  part,  42. 

may  demur  ana  answer  at  same  time,  42. 

to  answer  and  defenses,  when,  50. 

time  within  which  plaintiff  may  demur,  50. 

after,  either  party  may  amend,  67. 

if,  to  complamt  overruled,  Court  may  allow  answer  to  be  filed,  67. 

if,  to  answer  overruled,  facts  alleged  considered  denied,  67. 

See  Justices'  Courts. 
DENIAL,  of  the  complaint,  when  specific,  when  general,  46. 

must  be  verified,  or  written  instruments  will  be  deemed  genuine,  53,  54. 
DEPOSIT,  made  by  defendant  discharges  him  from  arrest,  80,  91. 

to  be  paid  into  Court  by  the  Sheriff,  92. 

may  be  withdrawn  on  giving  bail,  93. 

how  disposed  of  after  judgment,  94. 

when  paid  into  Court,  142. 

of  suiplus  in  Court  on  foreclosure,  when,  247. 

of  overplus  after  sale  of  steamer,  329. 

must  be  made,  with  whom  on  appeal,  348,  356. 

by  defendant  on  interpleading,  658. 

See  Justices'  Courts. 
DEPOSITION,  when  may  bo  taken,  428. 

afiSdavit,  429. 

to  be  read,  to  whom,  signed,  sealed,  430. 

how  sent,  430. 

may  be  read  after  Clerk  finishes,  430. 

may  be  read  as  evidence  at  any  stage  of  the  same  action,  431. 

of  witnesses  out  of  the  State,  when  taken,  432. 

may  be  taken  when  the  trial  is  postponed,  664. 

See  Justices'  Courts. 
DEPUTY,  Sheriff,  service  of  summons  by,  28. 

Constable,  sec  Justices'  Courts,  613,  614. 
DETAINER,  complainant  when  to  recover  treble  damages  for,  253,  (see  p.  577). 
DISABILITY,  of  a  party  insufiScicnt  to  cause  abatement,  16. 
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DISBUBSEMENTS,  allowed,  if  necessary,  494. 

to  be  verified,  by  whom,  510. 
DISCOVERY,  of  new  evidence  a  ground  for  new  trial,  193. 

under  oath,  how  obtained,  417. 
DISMISSAL,  of  an  action  may  be  taken  when,  148. 

either  part^  may  take,  157. 

for  not  giving  security  for  costs,  514. 

of  appeal,  if  the  requisite  papers  are  not  furnished,  346. 

of  appeal  from  the  Frobate  Court,  when,  365. 

See  Justices'  Courts. 
DISOBEDIENCE,  of  a  witness  to  a  subpoena,  how  punished,  406,  410. 

of  a  peremptory  mandate,  how  punished,  479. 

of  any  writ,  when  duly  served,  a  contempt,  480. 

See  Justices'  Courts. 
DISQUALIFICATION,  grounds  of,  in  Judges,  p.  569. 

causes  of,  in  jurors,  162. 

objection  to  the  appointment  of  referee  for,  185. 
DISTRICTS,  how  many  judicial,  p.  546. 

District  Courts,  terras  of,  p.  551. 

to  have  original  jurisdiction,  549. 

how  civil  action  commenced  in,  22. 

appeals  to  Supreme  Court  from,  347,  358. 

Court,  costs  to  be  paid  to,  Judge,  509.  ■ 

Judge  of,  may  order  arrest  of  person  usurping  office,  311. 

Judge  of,  may  order  deposition  of  prisoner  to  bo  taken,  412. 
DOCKET,  what  entries  to  be  made  of  judgment,  204. 

what  is  judgment,  205. 

judgment,  may  be  inspected  by  public,  206. 

now  judgment,  may  be  made  a  lien  on  property  in  another  county,  207. 

copy  of,  on  redemption  requisite,  234. 

judgment  of  appellate  Court  to  be  entered  in,  368. 

See  Justices'  Courts. 
DOCUMENTS,  Court  may  order  inspection  of,  446. 

when  evidence  of  contents  of,  may  be  given  aliunde,  447. 

copy  of,  when  given  in  evidence,  655. 

See  Writings  ;  Records. 
DUCES  TECUM,  subpoena  may  require,  402. 

See  Evidence. 
DUPLICATE,  of  certificate  of  sale  on  execution  to  be  recorded,  229. 


EBfBASSADOR,  of  United  States  to  take  affidavit,  426. 

to  certify  record  of  foreign  Court,  451. 
EMBEZZLEMENT,  of  money  ground  of  arrest,  73. 

See  Justices'  Courts. 
ENTRY,  damages  for  unlawful,  trebled,  253. 

See  Forcible  Entry  and  Detainer. 
ERRORS,  when  may  be  disregarded  in  pleadings,  71. 

in  law,  at  trial,  ground  for  new  trial,  193. 

in  transcript  on  appeal,  rule  XII,  p.  612. 

writ  of,  to  Supreme  Court,  rules  XXVII,  XXXI,  p.  615. 
ESTATE,  for  life  or  years,  282. 
EVIDENCE,  in  action  for  libel  or  slander,  63. 

postponement  of  trial  on  ground  of  absence  of,  to  be  granted  only  on  affi- 
davit, 158. 

nowl^  discovered,  ground  ftr  new  trial,  193. 

also  msufficiency,  193. 

of  documents,  records,  etc.,  446-453. 

oflTer  to  compromise  not  to  be  given  in,  390. 

deposition  to  be,  431. 

See  Justices'  Courts. 
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EXCEPTIONS,  may  be  taken  to  referee's  decision,  187. 

what  are,  and  when  taken,  188. 

point  of,  to  be  particularly  stated,  189. 

to  be  in  writing,  1 89. 

may  be  in  Judge's  minutes,  189. 

require  no  particular  form,  190. 

to  be  brief,  190. 

when  decision  deemed  excepted  to,  191 . 

may  be  taken  to  suflScicney  of  sureties  in  replevin,  103. 

to  sufficiency  of  sureties  on  appeal,  355. 

Sec  Justices'  Courts. 
EXCESS,  to  be  paid  to  person  entitled  in  foreclosure  suit,  247. 

defendant  to  have  judgment  for,  when  counter  claim  exceeds  plaintiff's 
demand,  199. 

Sec  Justices'  Courts. 
EXECUTION,  for  balance  in  attachment,  133. 

may  issue  within  five  years,  209. 

how  to  issue,  and  to  whom,  210. 

what  to  require,  210. 

in  action  upon  joint  contract,  211. 

when  to  be  returned,  212. 

to  enforce  judgment,  213. 

may  issue  upon  order  of  Probate  Court  after  death  of  judgment  debtor,  215. 

may  issue  to  Sheriff  of  any  county,  2IG. 

what  property  liable  to,  217. 

how  debts  and  credits  to  be  subject  to,  217. 

not  to  afiect  property  until  levy,  217. 

claim  by  third  person  under,  218. 

claim  to  be  determined  by  Sheriff's  jury,  218. 

what  exempt  from,  219. 

how  writ  or,  executed,  220. 

notice  of  sale  under,  221. 

Ecnalty  for  selling  property  under,  without  notice,  222. 
ow  property  to  be  sold  under,  223. 

against  delinquent  bidder,  225. 

liability  of  officer  in  certain  cases,  226. 

delivery  by  officer  of  property  purchased  under,  22*^-229. 

real  property,  how  redeemed,  230. 

who  may  redeem  property  sold  under,  230. 

when  sale  under,  becomes  absolute,  232. 

proceedings  supplementary  to,  238-245. 

waste  may  be  restrained  until  execution  of  conveyance  under,  235. 

for  deficit  after  foreclosure,  246. 

damages  for  injury  to  property  sold  under,  to  be  recovered  by  purchaser,  262. 

against  vessels,  etc.,  328. 

against  vessels,  etc.,  what  to  direct,  329. 

may  issue  for  costs  and  damages  in  mandamus,  477. 

may  issue  to  recover  costs,  665. 

See  Justices'  Courts. 
EXECUTOR,  may  sue  by  himself  without  joining  cestui  que  trust,  6. 

See  Administrator. 
EXEMPTION,  what  subject  to,  from  execution,  219. 
EXONERATION,  of  bail,  what  is,  82,  83,  85. 
EXPRESS  TRUST,  trustee  of,  who  is,  6. 

IT- 

FACTS,  to  be  stated  in  complaint,  39. 

not  sufficient,  in  complaint  is  ground  of  demurrer,  40. 
objection  to  want  of  sufficient,  not  waived,  45. 
trial  of  question  of,  not  in  pleadings,  3. 
how  issue  of,  arises,  153. 
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FACTS,  Contimted. 

separate  finding  of,  on  decision,  180. 

to  be  agreed  upon,  on  submission  of  controversy,  377. 

See  Issues. 
FATHER,  may  sue  for  injury  or  death  of  child,  1 1 . 
FEES,  of  witness  to  be  tendered,  404. 

of  attorneys,  494. 

of  referees,  504. 

See  Costs. 
FELONS,  not  to  be  witnesses,  394. 
FINDINGS,  how  given,  180. 
FINES,  of  public  officers  to  be  stopped  in  Comptroller's  hands,  479. 

amount  of,  for  contempt,  493. 

amount  of,  for  usurping  office,  etc.,  316. 

See  Contempt  ;  Disobedience. 
FIRE  ENGINES,  exempt  from  execution,  219. 
FORCIBLE  ENTRY  AND  DETAINER,  Act  concerning,  p.  577. 

See  Justices*  Courts. 
FOREIGN  COURT,  may  take  affidavit,  426. 
FOREIGNERS,  when  witnesses  may  have  interpreter,  401. 

may  have  process,  in  certain  counties,  in  Spanish,  646. 
FORECLOSURE,  of  mortgages,  246-248. 

sale  of  property  under,  246. 

surplus  under,  to  be  paid  defendant,  247. 

when  debt  not  all  due,  248. 

only  remedy  under  mortgage,  260. 

where  action  to  be  brought  for,  18. 
FORFEITURE,  a  statutory  penalty,  19. 

action  for  recovery  of,  where  tried,  19. 
FRANCHISE,  as  to  usurpation  of  office,  etc.,  310-316. 

See  Office. 
FRAUD,  is  a  ground  for  arrest,  73. 

See  Justices'  Couhts. 
FUTURE,  tense  included  in  present,  647. 
FURNITURE,  what,  exempt  from  execution,  219. 

G 

GARNISHEE,  may  be  examined    under   oath,  to  famish    memorandum    to 
Sheriff,  129. 

Sheriff's  receipt  to  be  discharge  of,  130. 
GARNISHMENT.     See  Attachment  ;  Justices'  Courts. 
GUARDIAN,  infant  to  appear  by,  9. 

how  appointed,  9, 10. 

may  maintain  action  for  injury  or  death  of  ward,  11. 

may  be  sued  for  committing  waste,  250. 

in  certain  cases  securities  of  infants  to  be  in  name  of,  289. 

not  to  purchase  land  in  partition  except  for  infant's  benefit,  295. 

proceeds  of  sale  of  infant's  share  in  partition  to  be  paid  to,  305. 

same  as  to  insane  person,  305. 

may  consent  to  partition  in  certain  cases,  307. 

to  be  appointed  by  Justice  of  the  Peace  in  certain  cases,  539. 

to  give  his  consent  in  writing,  539. 

Sec  Justices' Courts  ;  Infants. 


HIGHWAYS,  persons  taking  wood  from,  liable  for  damages,  251 
where  timlier  taken  to  repair,  value  to  be  paid,  252. 

HUSBAND,  when  to  be  joined  with  wife,  7. 
when  not  to  be  joined,  7. 
not  to  be  witness  for  or  against  wife,  395. 
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IMMATERIAL  MATTER,  may  be  stricken  out,  50. 

INADVERTENCE,  defendant  may  be  relieved  from  Jadgment  taken  throagh,  68. 

INDIANS,  shall  not  be  witnesses,  394. 

INFANT,  shall  sue  and  appear  by  guardian,  9. 

how  guardian  appointed  for,  9,  10. 

how  summons  served  on,  29. 

securities  of,  to  be  taken  by  guardian,  289. 

guardian  to  receive  proceeds  of  sale  for,  305. 

when,  cannot  be  witness,  384. 

See  Justices'  Coukts. 
INJUNCTION,  what  is  an,  and  how  granted,  111. 

how  enforced,  111. 

in  what  cases  granted,  112. 

at  what  time  granted,  1 13. 

complaint  and  affidavits  must  show  grounds  for,  113. 

what  papers  to  be  served  with,  113. 

not  allowed  after  answer  but  upon  notice,  114. 

defendant  may  be  restrained  till  decision. 

undertaking  on  part  of  plaintiff,  115. 

Court  may  make  order  requiring  defendant  to  show  cause  why  writ  should 
not  issue,  116. 

against  corporation,  to  suspend  business  of,  117. 

motion  to  dissolve  or  modify,  118. 

when  to  be  dissolved  or  modified,  119. 
INJURY  TO  CHARACTER,  action  for,  and  for  malicious  arrest  or  prosecu- 
tion, may  be  Joined,  64. 

defendant  may  be  arrested  in  actions  for,  73,  544. 
INSANITY,  service  of  summons  on  person  of  unsound  mind,  29,  542. 

guardian  may  receive  proceeds  of  sale  on  partition,  306. 

guardian  may  consent  to  partition  and  execute  release,  307. 

persons  laboring  under,  cannot  be  witnesses,  394. 
INSOLVENT  DEBTORS,  may  be  discharged  from  their  debts,  p  593. 

jurisdiction  of  proceedings,  p.  593. 

petition  of,  p.  593. 

schedule,  what  to  contain,  p.  594. 

oath,  p.  594. 

order  to  creditors  to  show  cause,  p.  595. 

schedules  to  be  certified  and  filed,  p.  595. 

surrender  of  property  of,  p.  595. 

Judge  shall  exempt  certain  property,  p.  595. 

shall  deliver  up  books  and  papers,  p.  596. 

notice  to  creditors,  and  publication,  p.  596. 

stay  of  proceedings,  p.  597. 

meeting  of  creditors  and  appointment  of  assignees,  p.  597. 

statement  of  deliberations  of  creditors,  p.  597. 

assignees  shall  give  bond,  p.  597. 

sale  by  assignees  of  property  of,  p.  598. 

disposition  of  funds,  p.  598. 

suits  concerning  estate  of,  shall  be  transferred,  p.  598. 

manner  of  making  dividends,  p.  599. 

assignees  shall  disclose  the  funds  in  their  possession,  p.  599. 

assignees  may  be  discharged,  p.  599. 

Sheriff  shall  be  assignee  in  absence  of  creditors,  p.  600. 

compensation  of  assignees,  p.  600. 

creditors  may  oppose  appointment  of  assignees,  p.  GOO. 

charge  of  fraud  to  be  tried  by  a  jury,  p.  600. 

the  Court  shall  hear  the  proofs,  p.  601. 

may  be  examined  in  writing,  p.  601. 

penalty  if  found  guilty  of  fraud,  pp.  602,  603. 

when  may  be  released,  p.  602. 

assignees  may  be  appointed  pending  opposition,  p.  604. 
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INSOLVENT  DEBTORS,  aminued. 

who  are  fraudulent,  p.  604. 

who  denied  the  beneflts  of  the  act,  pp.  605,  606. 

when  fraud  discovered  after  discharge,  p.  606. 

application  canuot  be  made  by  attorney,  p.  607. 

alter  surrender,  assignee  vested  with  title  to  effects  of,  p.  607. 

attorney  may  be  appointed  for  absent  creditors,  p.  607. 

second  application  tor  discharge,  p.  608. 

mortgages  and  liens  not  affected,  p.  608. 

entire  estate  to  be  delivered  to  assignees,  p.  608. 

disbursements  by  assignees,  p.  608. 

assignments  not  made  under  this  act  illegal,  p.  609. 
INSTRUCTIONS  TO  JURY,  what  instructions  shall  state,  165. 

shall  be  furnished  in  writing  to  either  paity  upon  request,  165. 

additional,  may  be  given  a^er  jury  have  retired,  169. 
INSTRUMENTS  IN  WRITING,  subpoena  may  require  witness  to  bring,  402 

party  may  be  ordered  to  give  inspection  and  copy  of  certain,  446. 

penalty  for  noncompliance  with  order,  446. 

when  evidence  aliunde  of  contents  of,  may  be  given,  447. 

when  altered,  party  shall  account  therefor,  448. 
INTEREST,  real  party  in,  to  bring  action,  4. 

who  may  not  be  witnesses  on  the  ground  of,  392. 

test  of,  which  shall  render  witness  incompetent,  393. 

on  verdict,  to  be  included  in  judgment,  511. 

as  a  disqualification  of  a  person  acting  as  Judge,  p.  569. 
INTERPLEADER,  when  a  party  defendant  may  apply  to  have  a  third  person 
substituted  in  his  place,  658. 

application  shall  be  made  on  affidavit,  658. 

defendant  shall  deliver  the  thing  in  dispute  into  Court,  658. 
INTERPRETER,  shall  be  sworn  for  a  witness  Ignorant  of  the  English  language, 

401. 
INTERROGATORIES,  direct  and  cross,  may  be  annexed  to  commission  to 
take  testimony,  434. 

may  be  settled  by  Judge  wanting  commission,  434. 

witness  shall  be  examined  in  answer  to,  435. 

Sec  WiTifESS. 
INTERVENTION,  definition  of,  659. 

who  shall  be  entitled  to  make,  659. 

may  take  place  before  or  after  causes  joined,  660. 

shall  be  by  petition,  stating  grounds  thereof,  661. 

shall  be  served  on  parties  to  the  action,  661. 

shall  be  answered  as  if  an  original  complaint,  661. 

determination  of,  and  costs  thereon,  662. 
IRREGULARITIES  IN  PROCEEDINGS,  as  ground  for  new  trial,  193. 

purchaser  of  real  property,  evicted  on  account  of,  may  recover  price  paid, 
237. 

on  failure  to  recover,  judgment  may  be  revived  against  debtor,  237. 
IRRELEVANT  MATTER,  may  be  stricken  from  pleading,  50,  57. 
ISSUES,  of  fact  not  raised  by  pleadings  may  be  ordered  to  be  tried  by  jury,  3. 

defined  and  classified,  151. 

of  law,  when  they  arise,  152. 

of  law,  how  disposed  of,  154. 

of  fact,  when  they  arise,  153. 

of  fact,  how  to  be  disposed  of,  155. 

of  fact,  decision  on,  when  tried  by  the  Court,  180. 

of  fact,  trial  by  jury  may  be  waived,  how,  179. 

if  issues  of  law  and  fact,  those  of  law  to  be  first  disposed  of,  155. 

reference  mav  be  ordered  to  try  all  the,  182. 

causes  shall  be  entered  on  calendar  by  date  of,  156. 

to  remain  on  calendar  until  disposed  of,  156. 

either  party  may  bring  issue  to  trial,  157. 

trial  of,  in  actions  against  joint  debtors,  373. 

trial  of,  in  applications  for  mandamus,  472. 
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ITEMS  OF  ACCOUNT,  need  not  be  set  forth  in  pleadings,  56. 
party  shall  after  demand  give  bill  of,  56. 
Court  may  order  a  further  bill  of,  56. 


JOINDER,  of  parties,  executor,  etc.,  need  not  join  the  person  for  whose  benefit 
the  action  is  brought,  6. 

when  husband  must  be  joined  if  a  married  woman  is  a  party,  7. 

all  parties  irt  interest  shall  be  joined,  12-14. 

if  consent  of  a  plaintiff  be  not  obtained,  he  shall  be  made  defendant,  14. 

in  questions  of  general  interest,  one  may  represent  all,  14. 

parties  severally  liable  on  any  instrument  may  be  joined  or  not,  15. 

of  causes  of  action^  what  causes  of  action  may  !«  joined,  64. 
JOINT  DEBTORS,  proceedings  when  summons  is  not  served  upon  all,  32. 

execution  on  judgments  against,  211. 

may  be  summoned  to  show  cause  when  judgment  is  not  obtained  against 
all,  368. 

need  not  file  new  complaint,  369. 

summons,  what  to  contain,  369. 

summons  shall  be  accompanied  by  affidavit,  370. 

answer  to  such  summons,  what  to  contain,  372. 

Statute  of  Limitations  cannot  be  set  up,  372. 

issues  tried  as  in  other  cases,  373. 

judgment  shall  be  for  balance  due  and  interest,  373. 

See  Justices'  Courts. 
JUDGE,  particular  disqualification  of,  p.  569. 

may  change  tlie  place  of  trial  when  he  is  disqualified,  21. 

may  order  further  items  of  an  account  to  be  given,  56. 

may  issue  order  of  arrest,  74. 

exception  may  be  delivered  in  writing  to,  189. 

may  enter  exception  in  minutes,  189. 

may  order  judgment  debtor  to  answer  concerning  his  property,  239. 

may  order  usurper  to  be  arrested,  when,  31 1. 

may  be  a  witness  for  either  party,  400. 

when,  may  issue  subpoena,  403. 

may  make  an  order  that  subpoena  be  served  on  concealed  defendant,  405. 

may  order  deposition  of  prisoner  to  be  taken,  412. 

deposition  may  be  taken  before,  429. 

may  order  commission,  433. 

granting  commission,  to  settle  interrogatories  in  certain  cases,  434. 

to  take  deposition  in  proceedings  to  perpetuate  testimony,  439. 

may  administer  oaths,  443. 
JUDGMENT,  when  plaintiff  may  take,  26. 

how  pleaded,  59. 

party  may  be  relieved  from,  in  certain  cases,  68. 

not  to  be  reversed  for  immaterial  error  in  the  pleadings,  71. 

defendant  may  be  arrested  any  time  bef%re>  77. 

how  satisfied  in  attachment  suit,  132. 

what  it  is,  144. 

may  be  entered  at  any  time,  144. 

how  to  be  entered  where  there  are  several  parties,  145,  146. 

what  relief,  to  grant,  147. 

of  nonsuit  where  to  be  entered,  148. 

when  to  be  on  merits,  149. 

may  be  given  by  default,  when,  150. 

to  be  entered  upon  decision  of  Court,  180. 

may  l)c  upon  issue  of  law,  181. 

when,  to  be  entered,  197. 

may  be  for  defendant  for  excess  of  set-off,  199. 

may  be  for  possession  of  personal  property,  200. 

book  to  be  kept  by  Clerk,  201,  376,  378. 

not  to  be  lien  in  case  of  death,  202. 
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JUDGMENT,  Continued. 

transcript  of,  docket  may  bo  recorded  in  other  cjoiinty  and  shall  be  there  a 
lien,  207. 

how  to  be  satisfied,  208. 

execution  upon,  may  issue  at  any  time  within  five  years,  209. 

to  be  enforced  by  execution,  213. 

when  certified  copy  of,  to  be  served,  213. 

when  and  how  execution  to  issue  upon,  after  death  of  party,  215. 

may  be  summary  against  delinquent  bidder  at  Sheriff's  sale,  325. 

how  and  in  what  cases,  may  be  revived,  237. 

defendant  may  be  arrested  after,  239. 

creditors  may  prosecute  to,  actions  to  recover  debts  of  judgment  debtor,  244. 

may  be  to  abate  or  enjoin  nuisance,  249. 

to  be  according  to  fact  when  interest  of  plaintiff  terminates  during  action, 
256. 

in  partition,  on  whom  to  be  conclusive,  278. 

in  partition,  who  not  to  affect,  279. 

in  action  against  usurjicr,  what  to  be,  312-314,  316. 

against  steamer,  etc.,  328. 

when  final  to  he  a[)pealed  from,  336. 

may  be  reviewed  on  appeal,  333,  347,  359,  366. 

may  be  against  one  or  more,  368. 

by  County  Court  on  appeal  how  enforced,  367. 

when  to  be  denied  by  joint  debtor,  372. 

may  be  for  surplus  of  original,  373. 

by  confession  how  and  when  entered,  374-376. 

upon  submission  of  controversy  without  action  how  and  when  entered, 
377-379.1 

may  be  entered  upon  an  award,  382,  385. 

may  be  entered  upon  offer,  390. 

to  carry  costs,  499,  511. 

on  writ  of  mandate,  477. 

on  indemnity  bond  to  Sheriff,  645. 
See  Dismissal';  Nonsuit;  Justices' Courts ;  Default;  Execution. 

to  summons  jury  to  try  issue  in  mandamus,  474. 

may  punish  summarilv  for  contempt  in  certain  cases,  481. 

to  indorse  amount  of  Wil  on  warrant  for  contempt,  483. 

See  Court. 

roll,  what  to  constitute,  203. 

to  be  entered  in  docket,  204. 

to  be  a  lien  on  real  property  for  two  years,  204. 

docket,  what  to  contain,  205. 

docket  to  be  open  for  inspection,  206. 
JUDGMENT  CRE1)IT0R,  if  purchaser  evicted  to  bo  liable,  237. 

may  require  order  to  examine  debtor,  238. 

mav  require  arrest  of  debtor,  238. 
JUDGMENT  DEBTOR,  execution  against,  210. 

execution  against,  after  death,  215. 

may  point  out  property  to  Sheriff,  to  sell  under  execution,  220,  223. 

may  redeem  property  sold,  230. 

when  he  may  redeem,  231. 

what  payments  to  be  made  to,  233. 

may  be  rcrjuired  to  appear  and  answer  as  to  his  property,  238. 

may  be  arrested,  when,  239. 

may  be  punished  for  contempt,  245. 

what  portion  of  wages  of,  to  be  exempt  from  execution,  243. 

what  propertv  of,  to  be  exempt  from  execution,  219. 
JUDICIAL  DAYS,  p.  570. 
JURISDICTI<)N,  of  Court,  acquired  by  service  of  summons  and  complaint,  35. 

also  acquired  by  voluntary  appearance,  35. 

want  of,  in  the  Court  ground  of  demurrer,  40. 

objection  to,  never  waived,  45. 
41 
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JURISDICTION,  Continued. 

in  pleading  a  judgment,  facts  conferring  jurisdiction  need  not  be  stated,  59. 

if  controverted  must  be  proved,  59. 

See  Justices'  Courts. 
JURORS,  how  drawn  to  try  causes,  156. 

number  of,  159. 

parties  may  consent  to  any  number  of,  not  less  than  three,  159. 

substance  of  oath  of,  160. 

may  be  challenged  by  parties,  161. 

on  what  grounds,  may  be  challenged,  162. 

may  be  dischai^ed  when  sick,  164. 

may  make  notes  during  the  trial  and  use  them  during  their  deliberationB,  167. 

what  is  verdict  of,  1 74. 

affidavit  of,  to  impeach  verdict,  193. 

may  be  witness,  400. 

See  Justices*  Courts. 
JURY,  to  try  question  of  fact  not  in  issue  by  pleadings,  3. 

Sheriff  may  summon,  in  attachment  where  property  claimed  by  third  per- 
son, 131. 
JUSTICES'  COURTS. 
Actf  relating  to,  p.  526. 
Actions^  civil,  to  be  brought  in  defendant's  township,  535. 

when  may  be  brought  elsewhere,  535. 

venue  of,  in  San  Francisco,  535. 

how  commenced,  538. 
Adjournment^  when  necessary  by  amendment  of  pleadings,  580. 

when  jury  is  demanded,  582. 

for  cause  hot  exceeding  ten  days,  583, 

for  cause  not  exceeding  four  mouths,  584. 

undertaking  on,  585. 
Affidavits,  for  publication  of  summons,  543. 

on  arrest  of  defendant,  544. 

on  attachment,  552. 

in  action  to  recover  possession  of  personal  property,  557. 

for  change  of  venue,  582. 

on  motion  for  adjoumiuent,  583. 

on  application  for  new  trial,  623. 
AllegationSy  variance  between  proof  and,  when  disregarded,  579. 
Amendments,  of  defective  pleading,  578. 

when  party  entitled  to  costs  on,  580. 
Answer,  when  not  incumbent  on  party  to,  535. 

in  what  cases  township  disregarded,  535.' 

to  state  ground  of  defense,  570. 

when  to  be  in  writing  or  verified,  571. 

when  oral,  572. 

must  contain  denial  or  set  up  counter  claim,  574. 

want  of  sufficient  knowledge  or  information,  575. 

to  specifically  deny  genuineness  of  written  instrument,  577. 
Appearance,  voluntary,  of  parties  objection  to,  waives  jurisdiction,  537. 
Appeal,  to  County  Court,  when  heard  on  statement ;  when  tried  anew,  366. 

orders,  etc.,  may  be  reversed ;  new  trial  how  conducted,  failure  to  piosecaie, 
367. 

how  taken ;  within  what  time ;  statement  on  notice,  624. 

statement  and  amendments  to  be  settled  by  Justice,  625. 

when  new  trial  to  be  had,  626. 

duty  of  Justice  on  receiving  notice  of;  payment  of  fees,  627. 

undertaking  on,  628. 

stay  of  proceedings  on,  629. 
Arrest,  of  defendant,  when  and  in  what  cases,  544. 

undertaking  on,  545. 

undertaking  of  defendant,  550. 

defendant  may  give  bail,  549. 

judgment  on,  to  be  rendered  immediately,  594. 
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JUSTICES'  COURTS,  C<mtinu«i. 

judgment  on,  when  defendant  subject  to,  must  so  state,  597. 

when  contempt  committed,  617. 
Attachment,  in  what  cases  to  issue,  551. 

undertaking  on,  553. ' 

undertaking  on  release  of,  554. 
Attorney,  who  may  act  as  ;  Constable  not  to  act  as,  534. 
Blank,  not  to  be  left  in  any  paper  except  subpoena,  611. 
Challenge,  to  jurors,  for  cause,  to  be  tried  by  Justice,  590. 

cause  of,  162. 
Claims,  to  recover  possession  of  personal  property,  556. 

undertaking  on,  559. 

defendant  may  require  return  of  property  on  giving  bond,  561. 

of  third  persons  to  right  of  possession  of,  565. 
Commission,  may  be  issued,  620. 
Complaint,  shall  state  cause  of  action,  570. 

when  to  be  in  writing  and  verified,  571. 

when  oral,  to  be  entered  in  docket,  572. 

to  state  facts  plain  and  direct,  573. 

when  on  a  note  or  written  obligation,  577. 
Compromise,  ofier  of,  and  acceptance,  596. 
Concealment,  of  defendant  to  avoid  service  of  process,  543. 

of  personal  property,  563. 
Confession  of  judgment,  may  be  entered,  536. 
Contempt,  punishment  for,  by  Justice,  616. 
Corporations,  service  of  summons  on,  542. 
Costs,  shall  be  added  to  amount  of  verdict,  598. 

in  case  of  dismissal  judgment  to  be  entered  therefor,  598. 

prevailing  party  entitled  to,  631. 

Justice  may  demand  deposit  for,  634. 
Counter  claim,  may  be  set  up  in  answer,  576. 
Debtors,  examination  of  judgment,  602. 
Default,  of  plaintiff,  dismissal  of  action,  586. 

of  defendant,  judgment  on  proofs,  586. 

of  defendant  when  action  on  written  instrument,  judgment  to  be  entered, 
592. 
Defendant,  to  be  addressed  by  name,  540. 

to  be  personally  served,  542. 

where  taken  upon  arrest,  546. 

may  demand  immediate  trial,  549. 

may  be  discharged  by  action  of  plaintiff,  549. 

may  be  released  on  giving  bail,  550. 
Demurrer,  to  pleadings  or  part  thereof,  578. 
Dismissal,  of  action  without  prejudice,  591. 
Disobedience,  to  a  lawful  writ,  order  of  process,  616. 
Docket,  to  be  kept  by  Justice,  what  must  contain,  604. 

shall  be  primary  evidence,  605. 

alphabetical  index  to,  606. 
Evidence,  written  instrument  or  copy  may  be  used  on  trial,  576. 

original  written  instrument  may  be  ordered  to  be  produced,  576. 
Exceptions,  of  defendant  to  sufficiency  of  sureties,  560. 
Excess,  of  amount  found  due  may  be  remitted,  595. 
Execution,  may  issue  within  five  years,  600. 

shall  issue  to  Constable  or  Sheriff,  601. 

bow  executed,  602. 
Forcible  entry  and  detainer,  fine  for,  p.  577. 

Justice  has  authority  to  inquire  into  and  make  restitution,  p.  581. 

complaint  to  be  in  writing,  p.  582. 

summons  to  be  served  not  less  than  two  nor  more  than  ten  days  before 
return,  p.  582. 

special  return  of  service,  p.  582. 

complaint  may  be  heard  by  Justice  unless  jury  demanded,  p.  582. 

jury  may  be  demanded,  p.  582. 
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service  upon  absent  defendant,  p.  582.  I 

adjournment  not  exceeding  ten  days  may  he  had,  p.  583.  ' 

adjournment  not  exceeding  three  months  on  giving  bond,  p.  583. 
testimony  of  witness  as  in  other  cases,  p.  583. 
what  complainant  need  show,  p.  583. 
what  defendant  may  show,  p.  583. 

question  of  title  to  land  Justice  has  no  jurisdiction,  p.  584. 
when  judgment  of  restitution  ordered,  p.  584. 
fine  not  exceeding  one  hundred  dollars  may  be  imposed,  p.  584. 
costs  to  be  taxed  and  execution  therefor,  p.  584. 
when  jury  cannot  Agree,  p.  584. 
damages  shall  be  assessed,  p.  584. 

wiieu  persons  hold  over  after  termination  of  time  of  letting,  p.  585. 
persons  in  possession  one  year  after  termination  of  lease,  p.  587. 
jun^rs  or  witnesses  failing  to  appear  shall  pay  fine  not  exceeding  twenty 

dollars,  p.  587. 
either  party  may  appeal  within  ten  days  upon  giving  bond,  p.  587. 
appeal  to  stay  proceedings  and  cause  to  be  tried  anew,  p.  588. 
party  in  possession  shall  retain  the  same  until  appeal  is  determined,  p.  589. 
appellate  Court  not  to  dismiss  appeal  for  want  of  form,  p.  589. 
amendments  may  be  allowed,  p.  589. 
forms  to  be  used,  pp.  589,  590. 
Garnishment,  sections  applicable  thereto,  555. 
Guardian,  Justice  shall  appoint,  539. 

consent  of,  to  be  in  wntmg,  539. 
Infant,  how  served  with  process,  542. 
luMvic  jx-rson,  how  sei*vcd  with  process,  542. 
Joint  dihtors,  judgment  to  be  entered  against,  594. 
Judgment,  transcript  of,  may  be  filed  and  docketed  with  the  County  Clerk,  599. 

time  of  receipt  of  such  transcript  to  be  noted,  599. 
Jurisdiction,  of,  in  cases  of  joint  contract  and  liability  of  parties,  535. 
of,  in  cases  of  injury  to  person  or  property,  535. 
of,  in  Ciiscs  of  detention  of  or  damages  for  personal  property,  535. 
of,  in  cases  of  foreclosure  of  mortgage  or  lien,  535. 
upon  personal  property,  535. 
Jurors,  to  be  citizens  of  township  or  city  and  not  bystanders,  587. 

may  be  challenged,  peremptory  or  for  cause,  590. 
Jury,  trial  by,  when  to  be  demanded,  587. 

how  empanneled ;  to  consist  of  not  less  than  three,  588. 
Justification,  of  plaintiff's  sureties,  when  excepted  to,  time  for,  560. 
of  defendant's  sureties,  when  excepted  to,  time  for,  562. 
of  phiintiff 's  sureties  when  properly  claimed  by  third  party,  565. 
Lien,  judgment  created  by  filing  transcript  with  County  Clerk,  599. 
Mail,  service  made  by,  543. 

Mines  and  mining,  pleadings  shall  be  in  writing,  571. 
must  be  verified,  571. 

verification  may  be  by  agent  or  attorney,  571. 
proof  of  customs,  etc.,  shall  be  admitted,  621. 
customs,  usages  or  regulations  must  be  established  and  in  fon^e,  621 . 
must  a})ply  to  the  particular  claim,  621. 

customs,  usages  and  regulations  shall  govern  decision  of  action,  621. 
such  customs,  etc.,  must  not  be  in  confiict  with  Constitution  and  lav»  of 

tlfis  State,  621. 
a  receiver  may  be  appointed,  651. 
•  application  to  be  made  by  party  out  of  possession,  651. 
notice  to  adverse  party,  651. 
parties  may  agree  upon  a  person,  651 . 
receiver  shall  take  an  oath,  651. 
Justice  to  put  receiver  appointed  into  possession,  651. 
shall  have  power  to  issue  written  order,  651. 
to  whom  directed,  651. 
receiver  shall  remain  in  possession  until  action  determined,  651. 
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Court  may  issae  order  for  disposition  of  proceeds,  651. 

application  may  be  made  by  either  party,  651. 

notice  to  adverse  party,  651. 

Court  may  punish  as  for  contempt  person  disturbing  receiver  in  possession, 
651. 

application  to  be  made  by  receiver,  651. 

must  be  upon  his  affidavit,  651. 

receiver  shall  keep  account  of  proceeds,  652. 

receiver  shall  keep  account  of  amount  paid  out,  652. 

shall  retain  proceeds,  652. 

shall  pay  over  by  order  of  Court,  652.  • 

receiver  shall  give  security,  652. 

security  may  be  demanded  by  either  party,  652. 

receiver  shall  be  allowed  reasonable  compensation,  not  to  exceed  ten  per 
cent.,  652. 
Minor.     See  Infant. 
New  trial,  in  what  cases  may  be  granted  within  ten  days,  622. 

notice  of  motion  for,  623. 
Nonresident^  how  served  with  process,  543. 

may  l)e  served  with  process  by  publication,  543. 
Offer.    See  Compromise. 
Officer,  arrest  of,  in  civil  cases,  544. 
Parties.    See  Appearance. 

Pleadings.    See  Answer  ;  Complaint  ;  Dbmurres. 
Property,  personal,  party  claiming  delivery  of,  556. 

real,  question  of  title  to,  cannot  be  tried,  581. . 
Publication,  service  of  summons  by,  543. 
Receiver.    See  Mines  and  Mining. 
Return,  of  summons,  when  to  be  made,  541. 

of  process  in  replevin  to  be  made  within  five  days,  565. 
Set-off.    Sec  Counter  Claim. 
Sheriff,  may  serve  process,  542-554. 
Stay  of  proceedings,  shall  be  granted,  629. 
Subpoena,  Justices  may  issue,  in  any  action  or  proceedings,  619. 
Summons,  waiver  of,  by  appearance,  537. 

issuance  of,  538. 

to  be  addressed  to  defendant  by  name,  540.  • 

contents  of,  540. 

Justice  shall  subscribe,  540. 

when  returnable  immediately,  541. 

when  returnable  in  not  more  than  two  days,  541. 

when  returuable  in  not  less  than  ten  days,  541. 

service  of,  542. 

service  of,  against  absent  or  concealed  defendant,  543. 

to  be  filled  up,  611. 
Supplementary  proceedings,  examination  of  judgment  debtor,  6.02. 

examination  of  creditors  of  judgment  debtor,  602. 

examination  of  parties  holding  property  of  judgment  debtor,  602. 
Sureties,  on  order  of  arrest,  545. 

on  writ  of  attachment,  553. 

on  claim  of  personal  property,  559. 

on  release  of  personal  property,  561. 
Surprise.     See  New  Trial. 
Tender.    See  Compromise. 
Third  person,  claim  of,  to  personal  property,  565. 
Transfer,  when  defendant  under  arrest,  546. 

when  Justice  is  a  witness,  582. 

when  Justice  is  biased,  582. 
Undertaking,  on  order  of  arrest,  545. 

on  release  from  arrest,  560. 

to  obtain  writ  of  attachment,  553. 

to  release  writ  of  attachment,  554. 
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in  writ  of  replevin,  559. 

on  release  of  writ  of  replevin,  561. 

on  indemnity  to  officer  when  property  claimed  by  third  person,  565. 

on  obtaining  adjonmment  of  cause,  585. 
Variance^  between  proof  on  trial  and  allegations  in  pleading,  579. 
Ventbe.    See  Transfer. 
Witness,  when  Justice  is  material,  in  action  when  defendant  arrested,  546. 


LAW,  issue  of  law,  How  defined,  151. 

trial  by  the  Court,  conclusions  of  law  and  fact  to  be  separately  stated, 
when,  180. 

decision  to  be  filed  with  the  Clerk,  1 80. 

for  errors  of,  new  trial  to  be  granted,  193. 
LEASEHOLD,  subject  to  redemption,  when,  229. 
LEVY.    See  Execution. 
LIABILITY,  joint  and  several,  of  defendants,  how  prosecuted,  32. 

upon  obligations  and  instruments  in  writing,  15. 

or  steamers,  vessels  and  boats,  317. 

confession  of  judgment  to  secure  contingent  liability,  to  state  facts  consti- 
tuting, 375. 

of  officer  arresting  and  detaining  witness,  416. 
LIBEL,  how  stated  in  complaint,  62. 

what  answer  may  contain,  63. 
LIEN,  of  judgment,  202,  204,  207. 

foreclosure  of,  246. 

in  partition  suits,  273. 

holders  of,  to  be  made  parties,  273. 

to  be  notified  to  appear  before  referee,  274, 

when  on  an  undivided  interest,  281. 

holder  may  be  ordered  to  exhaust  other  securities,  284. 

when  holder  becomes  purchaser,  298. 

upon  vessels,  317. 
LIMITATION,  of  action  on  causes  arising  out  of  this  State,  532. 
LIS  PENDENS,  notice  of,  what  to  contain,  27,  207. 

effedt  of,  27,  207,  267. 

where  filed,  27,  267. 

MANDAMUS,  writ  of,  how  denominated,  466. 
by  whom  issued,  467. 
to  whom  issued,  467. 
who  may  not  issue  it,  467. 
its  object  and  province,  467. 
in  what  cases  it  shall  issue,  468. 
shall  issue  upon  affidavit,  468. 

party  beneficially  interested  to  make  the  application,  468. 
writ  shall  be  alternative  or  peremptory,  469. 
alternative  shall  state  allegation,  469. 

shall  command  paity  to  perform  the  act  required,  or  show  cause,  469. 
peremptory  writ,  469. 
order  to  show  cause  omitted,  469. 
return  day  shall  be  inserted,  469. 

when  application  is  made  without  notice,  alternative  writ  shall  issue,  470. 
upon  application  after  notice,  peremptory  shall  first  issue,  470. 
time  required  to  constitute  due  notice,  470. 
writ  not  to  be  granted  on  a  default,  470. 

case  to  be  heard  even  if  adverse  party  be  absent  at  the  hearing,  470. 
adverse  party  may  show  cause  on  return  of  alternative,  471. 
answer  under  oath,  471. 
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question  of  fact  may  be  tried  by  jury,  472. 

order  for  jury  discretionary  with  Court,  472. 

argument  to  be  postponed,  472. 

verdict  to  be  verified  to  Court,  472. 

question  to  be  distinctly  stated  in  the  order,  472. 

county  to  be  designated,  472. 

order  may  direct  jury  to  assess  damages,  472. 

applicant' may  introduce  proof  on  trial,  473. 

either  party  may  move  for  a  new  trial,  474. 

statement  required,  474. 

motion  for  new  trial,  474. 

before  whom  brought,  474. 

when  to  be  brought,  474. 

upon  new  trial,  jury  to  be  summoned,  474. 

within  what  time,  474. 

parties  may  agree  upon  time,  474. 

jury  to  try  issue,  474. 

when  new  trial  shall  not  be  had,  474. 

Clerk  to  transmit  certified  copy  of  verdict,  475. 

to  whom  it  shall  be  transmitted,  475. 

within  what  time,  475. 

either  party  to  bring  on  argument  of  application,  475. 

notice  to  be  given  to  adverse  party,  475. 

when  no  answer  made,  case  heard  on  papers  of  applicant,  476. 

answer  not  raising  question  of  fact  may  oe  tried  without  jury,  476. 

answer  explained  or  avoided  by  reply,  476. 

Court  to  grant  time  for  replying,  476. 

discretionary  with  the  Court,  476. 

answer  and  reply  raising  questions  of  law  only  to  be  heard  by  Court,  476. 

statements  not  affecting  the  substantial  rights  of  parties  may  be  heard  by 

the  Court,  476. 
Court  may  fix  time  for  the  argument,  476. 
applicant  shall  recover  damages  sustained,  477. 
jury  may  find  such  damages,  477. 
Court  or  referee  may  determine  said  damages,  477. 
reference  may  be  ordered,  477. 
costs  shall  be  allowed,  477. 
execution  may  issue,  477. 
peremptory  mandate  shall  be  awarded,  477. 
writ,  how  served,  478. 
Court  may  direct  mode  of  service,  478. 
fine  for  disobedience  to  peremptory  writ,  479. 
party  persisting  in  disobedience  to  the  writ,  may  be  imprisoned,  479. 
Court  may  make  orders  for  enforcement  of  writ,  479. 
fine  against  any  Judge  or  ofiicer  drawing  salary  from  the  State  or  county 

may  be  drawn  from  said  salary,  479. 
certified  copy  of  order  to  be  forwarded,  479. 
to  whom  sent,  479. 
amount  to  be  retained,  479. 

willful  disobedience  or  misdemeanor  in  office,  479. 
writ  may  issue  in  vacation,  653. 
returnable  in  vacation,  653. 
may  be  heard  during  vacation,  653. 
MARINER,  person  employed  as,  may  attach,  329. 
shall  file  an  affidavit,  329. 

shall  specify  amount  and  particular  service  rendered,  329. 
undertaking  to  discharge  attachment  must  cover  amount  claimed  and  other 

requirements,  329. 
execution  shall  direct  the^application  of  proceeds  of  sale,  329. 
shall  pay  amount  of  claims  filed  or  determined,  329. 
Clerk  shall  insert  amount  in  writ,  329. 
shall  pay  judgment,  costs  and  Sheriff's  fees,  329. 
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balance  to  be  paid  to  owner,  etc.,  who  appeared,  329.  ^ 

when  no  appearance,  balance  to  be  deposited  in  Court,  329.  I 

claim  not  contested  shall  be  deemed  admitted,  330.  "j 

time  allowed  for  contesting,  330. 

if  contested,  Clerk  shall  so  indorse  upon  affidavit,  330. 

Clerk  shall  indorse  thereon  ground  of  contest,  330. 

Clerk  shall  order  matter  to  a  sinj:;le  referee  for  determination,  330. 

Clerk  may  hear  proofs  and  determine  himself,  330. 

judgment  of  Clerk  or  referee  may  be  reviewed,  330. 

by  whom  reviewed,  330. 

when  to  be  reviewed,  330. 

judgment  of  County  Judge  final,  330. 

County  Judge  may  use  minutes  of  Clerk  or  referee,  330. 

may  take  proof  anew,  330. 
MARK,  in  signature,  647. 

when,  is  good,  647. 

name  to  be  written,  647. 

shall  be  witnessed,  647. 

witness  shall  write  his  own  name,  647. 
MARRIED  WOMEN,  when  husband  shall  be  joined,  7. 

when  married  woman  mav  sue  alone,  7. 

when  she  may  sue  and  be  sued  alone,  7. 

when  she  may  defend  for  her  own  right,  8. 

her  husband  not  to  be  witness  against  her,  395. 

wife  not  to  be  witness  against  her  husband,  395. 

neither  to  be  examined  as  to  any  communication  between  each  other  during 
marriage,  395. 

neither  to  be  examined  after  marriage,  395. 

either  party  may  consent  to  such  examination,  395. 

consent  not  necessary  in  action  by  one  against  the  other,  395. 

testimony  of  husband  and  wife  to  establish  marriage  may  be  taken  and  per- 
petuated, 438. 
MASTER  OF  VESSELS,  may  appeal  from  order  and  judgment,  332. 

owner,  agent  or  consignee  may  appeal,  332. 
MATTER,  redundant,  may  be  stricken  out,  57. 

irrelevant,  may  be  stricken  out,  57.  • 

by  whom  to  1x5  stricken  out,  57. 

how  to  be  stricken  out,  57. 

person  aggrieved  may  make  motion,  57. 

See  New  Z^atter 
MAYORS'  COURTS,  organization  act,  p.  .567. 

what  actions  may  be  brought,  how  commenced,  636. 

when  returnable,  637. 

defendant's  plea  may  l)e  oral  or  in  writing,  638. 

wlicu  trial  shall  be  by  Court  or  jury,  639. 

appeal  may  be  taken  to  County  Court,  640. 

proceedings,  how  conducted,  641. 
MEMORANDUM,  judgment  creditor  dhall  make,  of  costs  and  disbursements,  500. 

shall  be  verified  by  party,  500. 

attorney  may  verily  the  same,  500. 

what  verification  shall  state,  500. 

to  whom  delivered,  500. 

within  what  time,  510.  ' 

METES  AND  BOUNDS,  shall  be  described  in  complaint,  58. 

action,  when  necessary,  58. 

survev  and  measurement  may  be  ordered,  258. 

for  what  purpose,  may  be  allowed,  258. 

who  may  grant  the  order,  258. 

motion  for  order  to  survey,  258. 

who  may  make  motion,  258. 

notice  required,  258. 

party  may  enter  upon  property  under  order,  258* 


BSKB  TO  a«jTioN8.]  INDEX.  b4y 

METES  AND  BOUNDS,  Continued. 

order  shall  describe  property,  259. 

copy  of  order  shall  be  served  on  owner  oV  occupant,  259. 

surveyors  and  assistants  necessary  may  enter  npon  property,  259. 

may  make  survey  and,  measurement,  259. 

party  liable  for  unnecessary  injury,  259. 
MINES  AND  MINING  CLAIMS.    See  Justices'  Courts. 
MINISTER,  of  United  States  shall  take  affidavit,  426. 
MINOR.     See  Infant. 
MISJOINDER,  of  parties,  to  be  demurred  to,  40. 

of  causes  of  action,  to  be  demurred  to,  40. 
MISTAKE,  in  name  of  party  may  be  corrected,  68. 

in  other  respects  may  be  corrected,  68. 

terms  may  be  imposed,  68. 

party  may  be  relieved  of  judgment,  order,  etc.,  taken  against  him,  68. 

costs  to  be  paid,  68. 
MODIFICATION,  of  verdict,  may  be  made,  172. 

when  it  may  be  done,  172. 

under  whose  advice  it  may  be  done,  172. 

jury  may  be  sent  out  to  bring  new  verdict,  172. 

of  'award,  387. 

by  whom  done,  387. 

motion  requisite,  387. 

maybe  made  if  there  be  a  miscalculation  of  figures,  387. 

mistake  in  description  of  person  or  property,  387. 

when  award  if  made  upon  matters  not  submitted,  387. 

when  it  could  have  been  amended  if  it  had  been  a  verdict,  387. 

NAME,  of  parties,  pleadings  may  be  amended  as  to,  68. 

of  defendant,  when  plaintiff  is  ignorant  of,  69,  540. 
NEGLIGENCE,  relief  from  judgment  taken  through  excusable  neglect,  68. 
NEW  MATTER,  answer  may  contain,  constituting  defense,  46. 

plaintiff  may  demur  to  sufficiency  of,  50. 

shall  l)e  taken  to  be  controverted  on  trial,  65. 

issue  will  arise  upon,  153. 

if  adverse  party  testify  to,  not  responsive,  421. 
NEW  TRIAL,  definition  of,  192. 

immaterial  exceptions  disregarded  on  motion  for,  188. 

report  of  Judge  or  referee  deemed  excepted  to  on  motion  for,  191. 

when  motion  for,  will  be  granted,  193.  ^  • 

irregularity  in  the  proceedings  ground  for,  193. 

abuse  of  discretion  ground  for,  193. 

misconduct  of  jury  ground  for,  193. 

accident  or  surprise  ground  for,  193. 

newly  discovered  evidence  ground  for,  193. 

excessive  damages  ground  for,  193. 

insufficiency  of  the  evidence  to  justify  the  verdict  ground  for,  193. 

error  in  law  ground  for,  193. 

application  for,  how  made,  194. 

when  notice  of  motion  for,  195. 

time  for  filing  affidavit  or  statement,  195. 

settlement  of  statement,  195. 

adverse  party  may  use  counter  affidavits,  195. 

application  for,  to  be  made  without  delay,  196. 

appeal  may  be  taken  from  order  granting  or  refusing,  336,  347. 

County  Court  may  order,  367. 

on  ai)plication  fur  mandamuSy  474. 
NONRESIDKNT,  where  to  sue  or  to  be  sued,  20. 

affidavit  for  publication  of  summons  against,  30. 

service  of  summons  on,  31. 

Court  may  appoint  attorney  to  appear  for,  81. 
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verification  of  pleadings,  when  a  party  is,  55. 

property  of,  may  be  attached,  120. 

proof  of  claim  after  default  of,  150. 

judgment  by  default  against,  may  be  opened,  68. 

service  of  summons  on,  in  partition  suits,  269. 

investment  of  funds  of,  on  sale  in  partition  suits,  300,  303. 

may  be  required  to  give  security  for  the  costs,  512. 

sureties  on  costs-bond  shall  justify,  513. 

if  security  be  not  given,  action  may  be  dismissed,  514. 

service  of  papers  on,  after  appearance,  524. 
NONSUIT,  when  judgment  of  nonsuit  may  be  entered,  148. 
NOTES.     See  Promissoby  Notes. 
NOTICE,  plaintiff  may  file  lis  pendens  in  actions  concerning  real  estate,  27,  267. 

of  motion  for  new  trial  to  be  given,  when,  195. 

within  what  time  statement  on  motion  for  a  new  trial  to  be  filed  after,  195. 

to  be  given  of  settlement  of  statement,  195. 

of  motion,  what  time  necessary,  517. 

service  of,  on  party  resident,  520. 

service  of,  by  mail,  521,  522. 

defendant  entitled  to  notice  of  proceedings  after  appearance,  523. 

service  of,  when  party  is  nonresident,  524. 

service  of,  shall  be  upon  attorney,  524. 
NUISANCE,  what  is  a,  249. 

action  for,  who  may  bring,  249. 

judgment  in  action  for,  249. 

O 

OATHS,  who  may  administer^  443. 

how  a  person  sworn,  443. 

affirmation,  how  given,  445. 

arbitrators  may  administer,  383. 

person  may  make  affirmation  instead  of,  445. 

false  affirmation  is  peijary,  445. 

See  Affidavits  ;  Subeties. 
OBJECTIONS.   See  Answer;  Demurrer;  Exceptions;  Justices'  Courts. 
OEFER,  of  defendant  to  allow  judgment  to  be  takeu  against  him,  390. 

how  accepted  by  plaintiff,  390. 

deem  withdrawn  if  not  accepted,  390. 

not  to  bo  given  in  evidence,  390. 

See  Justices'  Courts. 
OFFICE,  action  may  be  brought  for  usurping,  310. 

Attorney  General  to  bring  action  for  usurping,  310. 

defendant  may  be  arrested  for  receiving  fees  belonging  to,  31 1. 

how  usurper  of,  may  be  discharged  from  arrest,  311. 

damages  for  usurpation  of,  314. 

usurper  of,  may  be  fined  and  excluded  from,  315. 

action  may  be  had  against  several  claimants  of,  315. 
OFFICER,  PUBLIC,  action  against,  where  tried,  19. 

action  against  person  aiding,  where  tried,  1 9. 

action  touching  any  official  duty  of,  where  tried,  19. 

action  touching  any  act  done  in  virtue  of  office,  w^here  tried,  19. 

how  judgment  or  determination  of,  pleaded,  59. 

may  be  arrested  for  embezzlement,  73. 

may  be  arrested  for  fraudulently  applying  money,  73. 

may  be  arrested  for  converting  money  to  his  own  use,  73. 

not  to  be  examined  as  a  witness  in  certain  cases,  398. 

may  order  subpoena  to  be  served  by  a  Sheriff  on  concealed  witness,  405. 

issuing  subpoena  may  issue  warrant  for  arrest  of  witness,  411. 

when  not  liable  to  witness  arrested,  416. 

authorized  to  take  testimony  or  decide  upon  evidence  may  administer 
oaths,  443. 
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OFFICER,  PUBLIC,  Continued. 

disobeying  writ  of  mandamus  may  be  fined,  479. 

amount  of  fine  against,  may  be  retained  from  salary,  479. 

for  willful  disobedience,  guilty  of  misdemeanor,  479. 

See  Justices'  Courts. 
OPINION,  of  Judge  to  be  furnished  by  appellant  to  appellate  Court,  346. 

of  appellate  Court  to  be  given  in  writing,  657. 
ORDER  OF  ARREST,  from  whom  obtained,  75. 

when  to  be  made,  75. 

affidavit  to  obtain,  to  be  filed,  75. 

undertaking  required  before  making,  7ti. 

what  to  accompany,  J7. 

how  executed,  78,  79. 

when  and  how  returned,  86. 

may  be  vacated,  97. 

See  Arrest. 
ORDER  OF  COURT,  to  bring  in  other  parties,  when,  17. 

for  trial  of  fact  not  in  issue  by  the  pleadings,  3. 

to  serve  summons  by  publication,  30. 

shall  direct  publication  for  a  certain  period,  31 . 

to  appoint  attorney  for  absent  defendant,  31. 

restraining  defendant,  pending  motion  for  injunction,  114. 

to  show  cause  why  an  mjunction  should  not  issue,  116. 

to  survey  property  in  dispute,  259. 

appeal  from,  333,  344, 347. 

made  out  of  Court  may  be  vacated,  334. 

appeal  from,  335. 

01  arbitration,  by  consent,  382. 

to  have  prisoner  examined  as  witnes^^,  413. 

of  arrest.     See  Arrest. 

to  take  depositions,  429. 

to  issue  commission  to  take  testimony  out  of  the  State,  433. 

to  perpetuate  testimony,  438. 

shall  be  served  or  published  according  to  the  particular  case,  438. 

to  show  cause  why  warrant  for  contempt  should  not  issue,  482. 
ORDINANCE,  how  actions  for  violation  of,  begun,  636. 

complaint  may  refer  to,  by  its  title,  636. 

actions  for  violation  of,  when  tried  by  Court,  639. 

actions  for  violation  of,  when  tried  by  jury,  639. 
ORIGINAL,  writing,  loss  of,  to  be  shown  before  other  evidence  allowed,  447. 

in  what  cases  other  evidence  than  the,  allowed,  447. 

See  Writings. 


PAPERS.     See  Writings. 
PARTIES,  names  of,  in  civil  action,  2. 

in  interest,  to  prosecute  actions,  4. 

what,  to  be  joined  as  plaintiflls,  14. 

what,  to  be  joined  as  defendants,  14. 

severally  liable  may  or  may  not  be  joined  at  plaintiff's  option,  15. 

Court  may  determine  any  controversy  between,  17. 

may  be  oridered  brought  in,  17. 

to  an  action  to  be  stated  in  summons,  24. 

to  an  action  to  be  stated  in  complaint,  39. 

another  action  pending  between  same,  ground  of  demurrer,  40. 

defect  of,  ground  of  demurrer,  40. 

misjoinder  of,  40. 

pleadings  may  be  subscribed  by,  51. 

pleadings  may  be  verified  by,  55. 

need  not  set  forth  items  of  an  account  in  a  pleading,  56. 

may  amend  pleadings,  of  course,  67. 

name  of,  may  be  added  or  stricken  out  of  pleadings  by  the  Court,  68. 
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PARTIES,  Continued. 

errors  in  pleadings  not  aflbcting  substantial  rights  of,  to  be  disregarded,  71. 

may  have  nonsuit  entered,  148. 

may  bring  issue  to  trial,  157. 

may  consent  to  a  jury  les^than  twelve,  not  less  than  three,  159. 

may  waive  jury  trial,  179. 

may  agree  to  reference  of  cause,  182. 

not  consenting,  when  reference  may  be  ordered,  183. 

to  agree  upon  referees,  184. 

may  object  to  referees,  185. 

to  actions  to  determine  claims  to  real  property,  254. 

may  enter  upon  land  to  survey  the  same,  258. 

to  action  for  partition  of  real  property,  264. 

in  partition,  interest  of  all  to  be  set  forth  in  complaint,  265. 

if  unknown,  that  fact  to  be  stated  in  complaint,  265. 

to  pay  expenses  of  partition,  280. 

may  consent  to  one  referee  in  partition,  309. 

adverse,  to  be  served  with  notice  of  appeal,  337. 

to  sign  agreed  statement  on  appeal,  341 . 

either  of  the,  may  bring  appeal  to  a  hearing,  351. 

refusing  to  be  sworn,  may  have  pleadings  stricken  out,  309. 

may  agree  upon  ca«e  without  action,  377. 

when,  may  be  witnesses,  422,  399. 

may  be  witnesses  in  their  own  behalf,  422,  423. 

when  to  be  examined,  418. 

refusing  to  testify  may  be  punished  for  contempt,  420. 

may  have  deposition  taken,  429. 

may  attend  examination  of  witness  by  deposition,  430. 

See  Justices'  Courts. 
PARTITION,  of  real  property,  264-309. 

when  an  action  for,  may  be  brought,  264. 

in  what  county  action  for,  may  be  tried,  18. 

complaint  in,  what  to  state,  265. 

lis  pendens  to  be  filed  in  an  action  for,  267. 

how  summons  in,  to  be  directed,  268. 

how  summons  served  in,  269. 

party  is  out  of  the  State,  269. 

what  answers  in,  to  contain,  270. 

what  rights  may  be  determined  in,  271. 

how  rights  of  unknown  parties  in,  determined,  271. 

lienholders  to  be  made  partic^j  to  a,  273. 

lienholders    to  be  brouglit  into,   by  amcudment  or    supplemental  com- 
plaint, 273. 

lienholders  in,  to  be  notified  to  make  proofs,  274. 

Court  may  order  property  sold  in,  where  no  division  can  be  made,  275. 

Court  to  order,  when,  275. 

how  to  be  made,  276. 

referees  in,  to  make  report,  277. 

Court  may  confirm  or  set  aside  report  of  referees  in,  278. 

efiFect  of,  278. 

judgment  in,  not  to  affect  tenants  for  years  less  than  ten,  279. 

referees*  expenses  in,  how  paid,  280. 

how  lien  on  undivided  share  affected  by,  281 . 

how  life  estate  in  undivided  share  affected  by,  282. 

when  property  ordered  sold  in,  how  proceeds  applied,  283,  285,  286. 

See  Property,  Real. 
PARTNERS.    Sec  Copartners. 

PENALTY,  STATUTORY,  where  enforced,  and  in  what  countv  tried,  19. 
PENDENCY  OF  ACTION,  notice  of,  where  tiled,  what  to  contain,  and  tfkcx 

of,  27,  207,  267. 
PEOPLE,  who  to  verify  pleadings  in  actions  by,  55. 

injunction  granted  against  corj^oration  in  action  by,  117. 

action  for  usurpation  of  otBce  or  franchise  to  lie  brought  in  the  name  of,  310. 
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PERFORMANCE,  of  conditions  precedent,  how  pleaded,  60. 
PERISHABLE,  property  attached,  to  be  sold,  130. 

property,  levied  ou  under  execution  to  be  sold  on  notice,  221 . 
PERPETUATE  TESTIMONY,  proceedings  to,  437-442. 

application  to,  to  be  by  petition  duly  verified,  438. 

what  partition  to  show,  438. 

examination  to  be  before  Judge,  438,  439. 

how  examination  conducted,  440. 

depositions  ttiken  under  proceedings  to,  to  be  used  as  evidence  on  trial,  442. 
PERSONAL  PROPERTY.     See  Property;  Replevin. 
PERSONS,  when  expressly  authorized  by  statute,  may  sue  for  benefit  of  other 

parties,  6. 

of  unsound  mind,  how  summoned,  29. 

when,  may  be  required  to  attend  as  witnesses,  402. 

present  in  Court  may  be  made  witnesses,  406. 

See  Parties. 
PETITION,  to  perpetuate  testimony,  what  to  contain,  437,  438. 

intervention  to  be  by,  661. 

copy  of,  to  be  served  on  party  against  whom  demand  is  made  in  an  inter- 
vention, 661. 
PHYSICIAN,  not  to  bo  witness  in  certain  cases  without  consent  of  patieut,  398. 
PLACE,  of  trial  of  civil  actions,  18-21, 

actions  to  be  tried  where  subject  matter  situated,  1 8. 

actions  to  be  tried  where  cause  of  action  arose,  19. 

actions  to  be  tried  where  parties  reside,  20. 

of  trial  may  be  changed  by  Court  on  motion,  21,  367. 

appeal  may  be  granted  from  an  order  refusing  to  change  place  of  trial,  336, 
347. 

See  Justices'  Courts. 
PLAINTIFF,  is  the  party  complaining,  2. 

all  having  interest  may  be  joined,  12. 

who  may  be  made  plaintiffs,  12. 

when  made  defendant,  13. 

who  must  be  joined  as  plaintifis,  14. 

who  must  be  joined  as  defendants,  14. 

when  one  or  more,  may  sue  for  the  benefit  of  all,  14. 

when  they  may  in  one  action  sue  persons  severally  liable,  15. 

may  apply  for  judgment  or  relief,  when,  26. 

pleadings  of,  38. 

demur  to  defect  of  parties,  40. 

demur  to  answers  or  defenses,  50. 

must  deny  signature  of  instrument  set  np  in  answer,  54. 

how  and  when,  54. 

must  swear  to  complaint,  55. 

who  is  excepted,  55. 

may  unite  several  causes  of  action,  64. 

may  have  defendant  arrested,  73. 

affidavit  for  arrest  of  defendant,  75. 

must  give  undertaking,  76. 

may  except  to  sureties  on  bond  of  release  of  defendant,  86. 

must  be  served  with  notice  of  justification  of  sureties,  87. 

may  claim  delivery  of  personal  property,  99. 

must  make  affidavit  for  delivery,  100. 

may  request  Sheriff  in  writing  to  take  possession  of  property,  101. 

must  give  undertaking,  102. 

property  to  be  redelivered,  on  failure  of  defendant's  sureties  to  justify,  105. 

may  claim  replevied  property,  109. 

when  he  mav  obtain  injunction,  112. 

to  give  bon(f  on  injunction,  115. 

who  need  not  give  bond,  115. 

may  oppose  motion  to  dissolve  injunction,  118. 

to  make  afiSdavit  for  attachment,  121. 

to  give  undeitaking  on  attachment,  122. 
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PLAINTIFF,  Continued. 

to  notify  Sheriff  as  to  credits  of  defendant  subject  to  attachment,  126. 

jadgment  for,  in  attachment,  132. 

may  sue  on  bond  to  release  attached  property,  134. 

may  require  sureties  on  release  bond  to  justify,  137. 

may  oppose  motion  to  discharge  the  attachment,  139. 

when  no  answer  is  filed,  what  relief  he  shall  obtain,  147. 

may  dismiss  action,  148. 

to  demand  judgment  after  service  of  summons  by  publication,  150. 

may  bring  issue  to  trial,  157. 

may  take  verdict,  157. 

may  challenge  jurors,  161. 

shall  have  four  peremptory  challenges,  161. 

may  waive  jury  trial,  179. 

may  object  to  referee,  185. 

may  move  for  a  new  trial,  193. 

may  bring  cause  before  the  Court  for  argument,  198. 

when  he  shall  not  recover  costs,  255. 

when  his  title  terminates  pending  suit,  256. 

what,  must  allege  in  partition  suit,  265. 

to  file  lis pendenSf  27,  267. 

rights  of  absent,  may  be  tried,  271. 

to  make  lienholdcrs  parties  in  partition  suit,  273. 

to  notify  lienholders,  274. 

may  have  vessel  attached,  321. 

to  make  affidavit  in  proceedings  against  joint  debtors,  370. 

of  offer  to  compromise,  390. 

when  to  recover  costs,  495. 

costs  allowed  to,  in  only  one  action  where  several  actions  brought  on  one 
instrument,  496. 

not  to  have  costs  when  he  recovers  less  than  two  hundred  dollars,  498. 

to  pay  costs  aflfcer  tender,  506. 

to  give  security  for  costs  in  certain  cases,  512. 

how  papers  served  on,  520. 

nonresident,  service  may  be  on  Clerk,  524. 

See  Justices'  Courts. 
PLEADING,  question  of  fact  not  in  issue  in,  how  tried,  3. 

time  in  which  defendant  may  file,  25. 

what  are,  36. 

forms  and  sufficiency  of,  37. 

what,  allowed,  38. 

to  be  filed,  38. 

on  whom  served,  88. 

by  whom  subscribed,  51. 

by  whom  verified  and  form  of  verification,  55. 

items  of  account  need  not  be  set  forth  in,  56. 

when,  need  not  be  verified,  52. 

irrelevant  or  redundant  matter  to  be  stricken  from,  57. 

how  judgment  recited  in,  %%t  -^  '^ 

how  conditions  precedent  recited  in,  60. 

how  private  statutes  recited  in,  61. 

in  actions  for  libel  or  slander,  62,  63. 

what  causes  of  actions  may  be  united  in,  64. 

what  are  material  allegations  in,  66. 

when,  may  be  amended,  67-69. 

how  construed,  70. 

errors  in,  not  affecting  substantial  rights  shall  be  disregarded,  71. 

of  parties  refusing  to  testify  may  be  stricken  out,  420. 

of  intervenor,  661. 
See  Complaint  ;  Demurker;  Answer;  Justices' Courts. 
PLURAL  NUMBER  included  in  singular,  647. 
POINTS,  on  appeal,  to  be  furnished  Justices  or  filed  with  Clerk,  357. 
POSTPONEAtENT.    Sec  Continuance. 
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PRESENT  TENSE  to  include  the  future,  647. 

PRIEST,  when,  shall  not  be  a  witness,  397. 

PRINTING,  what,  to  include,  647. 

PRISONER,  how,  may  be  produced  for  examination  as  a  witness,  412. 

PRIVATE,  rights,  how  enforced  and  protected,  1. 

wrongs,  how  redressed  or  prevented,  1. 
PROBATE  COURT,  to  be  one  in  each  county,  p.  561. 

execution  to  issue  in  certain  cases  on  permission  of,  215. 
PROCEEDINGS,  irregularity  of,  ground  for  a  new  trial,  193. 

supplementary,  to  execution,  235-245. 

See  Execution. 
PROMISSORY  NOTES,  not  subject  to  set-off  if  assigned  before  due,  5. 

action  by  assignee  of,  5. 

persons  severally  liable  on,  may  be  joined  or  not  at  the  option  of  plaintiff,  15. 
PROOF,  what  is,  of  service  of  summons,  and  how  made,  28,  33. 

affidavit,  admission  and  certificate  are,  33. 

what  certificate  and  affidavit  shall  state,  34. 
PROPERTY,  personal,  several  causes  of  action  to  recover,  may  be  united,  64. 

several  causes  of  action  for  damages  for  withholding,  may  be  united,  64. 

defendant  may  be  arrested  for  concealing,  in  an  action  to  recover,  73. 

plaintiff  may  claim  delivery  of,  99. 

plaintiff  claiming  delivery  of,  to  make  affidavit,  100. 

other  proceedings  in  action  for  delivery  of,  100-111. 

what,  may  be  attached,  124. 

how,  attached,  125. 

claim  of,  by  third  persons,  109,  131,  218. 

inventory  of,  in  attachment,  129. 

perishable,  how  sold,  130. 

now  execution  issued  for  levying  on,  210. 

how  execution  levied  on,  217. 

what,  is  exempt  from  execution,  219. 

judgment  may  be  for  possession  of,  200. 

sale  of,  under  execution,  221. 

how  sold,  223. 

perishable,  to  be  sold,  130,  221,  654. 

mjuries  to,  where  tried,  535. 

See  Replevin  ;  Justices'  Couhts. 

married  women  may  bring  action  for  separate,  alone,  7. 

real,  actions  for  recovery  of,  where  tried,  18. 

notice  of  lis  pendens  to  be  filed  in  actions  affecting  title  to,  27,  267. 

how,  described  in  actions  to  recover,  58. 

several  actions  to  recover  specific,  may  be  united,  64. 

what  other  actions  affecting,  may  be  united,  64. 

how  attached,  125. 

notice  of  sale  of,  on  execution,  221. 

how  sold,  223. 

certificate  of  sale  of,  what  to  contain,  229. 

how  and  by  whom  redeemed,  231 . 

what  is  a  nuisance  to,  249. 

waste  on,  ground  of  action,  250. 

trespass  on,  ground  of  action,  251. 

damages  for  forcible  entry  upon  title  to,  not  subject  to  arbitration,  380. 

actions  on  conflicting  claims  to,  254-263. 

by  whom  brought  and  against  whom,  254. 

when  plaintiff  shall  not  recover  costs  in,  255. 

how  verdict  and  judgment  shall  be  when  plaintiff's  right  to  recover,  has 
terminated  during  the  pendency  of  the  action,  256. 

when  value  of  improvements  on,  may  be  offset  against  damages,  257. 

Court  may  order  survey,  258. 

plaintiff  liable  for  injury  to,  by  surveyors,  259. 

mortgage  of,  not  a  conveyance,  260. 

mortgage  of,  must  be  foreclosed,  246-248. 

Court  may  restrain  injury  to,  during  foreclosure,  261. 
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damages  may  be  recovered  for  injury  to,  262. 

alienation  not  to  prejudice  action  to  recover,  263. 

action /or  partition  of,  264-309. 

by  whom  and  against  whom  brought,  264. 

what  complaint  to  contain  in,  265. 

who  not  to  be  made  parties  in,  266. 

plaintiff  to  file  notice  of  lis  pendens  in,  267. 

to  whom  summons  directed  in,  268. 

how  summons  served  on  nonresidents  in,  269. 

w^hat  answers  in,  to  contain,  270. 

rights  of  several  parties  may  be  tried  and  determined  in,  271. 

Court  may  order  lienholders  brought  into,  273. 

trial  of  lienholder's  rights,  274. 

sale  may  be  ordered  in,  when  partition  cannot  be  made,  275. 

how  referees  to  make  partition  of,  276. 

referees  to  make  report  on  partition  of,  277. 

Court  may  set  aside  or  confirm  report  of  referees  on  partition,  278. 

judgment  on  partition  of,  278. 

whom  judgment  shall  afilsct,  278,  279. 

expenses  of  partition,  how  paid,  280. 

how  lien  on  an  undivided  interest  affected  by  partition,  281. 

how  an  estate  for  life  or  years  in,  afifccted  by  partition,  282. 

how  proceeds  in,  applied  after  sale  of,  283.  * 

when  securities  to  be  preferred,  284. 

distribution  of  proceeds  of  sale  of,  in  partition,  285,  286. 

all  sales  of,  in  partition  to  be  at  public  auction,  287. 

notice  of  sales  of,  to  be  given,  287. 

credit  to  be  allowed  in  certain  cases,  288. 

referee  may  take  mortgage  on,  for  property  sold  on  credit,  289. 

tenant  for  life  or  years  to  receive  a  sum  of  money  as  a  satisfaction,  290. 

Court  may  order  sum  paid  to  tenant  for  life  or  years,  291. 

Court  to  protect  interest  of  unknown  tenant,  292. 

Court  to  protect  vested  or  future  contingent  interest,  293. 

terms  of  sale  to  be  made  known  at  the  time  of  sale  of,  294. 

referees  not  to  be  iuterested  in  purchase  of,  295. 

purchase  by  referee  to  be  void,  295. 

guardian  to  purchase,  if  at  all,  for  infant's  benefit,  295. 

referee  to  report  as  to  sale  of,  296. 

referees  to  execute  conveyances,  297. 

party  entitled  to  share  in  partition  may  purchase  at  sale,  298. 

convevances  to  be  recorded,  299. 

proceeds  belonging  to  unknown  owners  to  be  invested,  300. 

in  whose  name  securities  to  be  taken,  301,  302. 

Clerk  and  successors  to  receive  interest  and  principal  and  reinvest,  303. 

Court  may  order  compensation  between  parties  in  certain  cases,  304. 

guardian  to  receive  proceeds  when  share  of  infant  sold,  305. 

also  when  share  of  insane  person  sold,  305. 

guardian  may  consent  to  a  partition  without  action,  307. 

how  costs  of  partition  to  be  paid,  308. 

Court  on  consent  of  parties  may  appoint  one  referee  instead  of  three  in 
partition,  309. 

injuries  to,  where  tried,  535. 

See  Justices'  Courts. 
PUBLICATION,  service  of  summons  may  be  made  by,  in  certain  cases,  30, 269. 

to  be  made  in  newspaper  most  likely  to  give  notice  to  defendant,  31. 

proof  of  service  of  summons  by,  how  made,  33. 

notice  of  examination  to  perpetuate  testimony  to  be  given  by,  in  certain 
cases,  438.    See  Justices'  Courts. 
PUBLIC  OFFICER,  action  against,  where  brought,  19. 

action  against,  where  tried,  19. 
PURCHASER,  delinquent,  under  execution,  224,  225. 

personal  property  to  be  delivered  to,  227. 
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PURCHASER,  Continued. 

payment  to  be  made  to,  in  certain  cases,  233. 

to  receive  rents  of  property  sold  under  execution,  236. 

if  evicted  from  property  purchased  to  revive  judgment,  287. 

may  recover  damages  from  tenant,  262. 

who  not  to  be,  295. 

Q 

QUESTIONS,  of  fact,  not  in  issue  by  pleadings,  how  tried,  3. 

on  examination  of  witnesses,  434. 
QUO  WARRANTO,  writ  of,  310-316. 

See  Usurpation. 

REAL  PROPERTY,  action  for  recovery  of,  where  tried,  18. 

action  for  partition  of,  where  tried,  18. 

action  for  injuries  to,  where  tried,  18. 

action  for  foreclosure  of  mortgage  on,  where  tried,  18. 

action  affecting  title  to,  what  is  notice  of,  27. 

how  to  be  attached  when  standing  in  defendant's  name,  125. 

how  to  be  attached  when  not  in  defendant's  name,  125. 
REAL  PARTY,  in  interest  to  prosecute  action,  4. 
REBUTTAL,  of  testimony  of  party,  419,  421. 
RECEIPT,  of  Sheriff  will  discharge  garnishee,  130. 
RECEIVER,  when  and  how,  may  be  appointed,  143. 

in  what  cases,  may  be  appointed,  143. 

See  Justices'  Courts. 
RECORD,  of  the  judgment  to  be  lien  on  property  of  judgment  debtor,  207. 

of  pendency  of  action  to  be  notice,  27,  267. 
RECORDS,  miscellaneous  provisions  as  to,  446-^54. 

to  be  evidence,  447. 

how  proved,  449. 

evidence  of  judicial,  449-452,  655. 

of  foreign  country,  how  proved,  451. 
RECORDERS'  COURTS,  act  organizing,  p.  566. 

judgments  in,  how  reviewed,  366. 

how  civil  actions  commenced  in,  636. 

proceedings  in,  636-642. 
REDEMPTION,  when  property  subject  to,  fact  to  be  stated  in  certificate  of 
sale,  229. 

how  may  be  effected,  230,  231 . 

from  redemptioner,  232. 

payment  on,  233. 

what  papers  necessary  to  effect  a,  234. 
REDEMPTIONERS,  who  shall  be,  230. 

.entitled  to  rents,  236. 
REDUNDANCE,  may  be  stricken  from  pleadings,  57. 
REFEREE,  to  examine  third  person  in  whose  hands  property  attached,  128. 

may  assess  damages  on  default  by  order  of  Court,  150. 

may  try  issues  of  law  or  fact,  164,  155,  181,  182. 

may  be  appointed  to  examine  long  account,  183. 

to  be  residents  of  the  county,  184. 

what  objections  may  be  taken  to  appointment  of,  185,  186. 

report  of,  when  to  l>e  filed,  187. 

report  of,  may  be  excepted  to  and  reviewed,  187. 

report  of,  to  have  effect  of  special  verdict  in  certain  cases,  187. 

when  report  of,  deemed  excepted  to,  191. 

judgment  debtor  to  appear  before,  when  and  for  what  purpose,  238,  239.. 

in  partition  of  real  property,  273-^09. 

to  take  proofs  as  to  outstanding  heirs,  274. 

mav  be  appointed  to  sell  property,  276. 
42 
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REFEREE,  Continued. 

may  be  appointed  to  divide  propertj,  276. 

to  report  to  the  Court,  274,  277. 

may  take  secarities,  289. 

not  to  purchase  property  sold  under  partition,  295. 

sales  by,  to  be  at  public  auction,  287. 

party  entitled  to  share  in  partition  may  purchase  and  give  receipt  to,  298. 

may  pay  proceeds  of  sale  to  guardian,  305. 

one,  may  be  appointed  by  consent  of  parties,  309. 

to  find  amount  of  mariner's  claim,  330. 

fees  of,  per  day,  504. 

when  there  are  three,  all  must  meet,  but  two  may  act,  529. 
REFERENCE,  may  be  ordered  to  take  account  after  judgment,  181. 

when  and  how,  ordered,  182,  183. 

how  many  compose  a,  184. 
REGISTER,  to  be  kept  b^  Clerk,  528. 
RELIEF,  summons  to  recite  demand  for,  24. 

to  be  demanded  in  complaint,  39. 
REHEARING,  of  argument  m  Supreme  Court,  Rule  22,  p.  614. 
REMITTITUR,  to  ^  sent  by  Clerk  of  Supreme  Court  to  Court  where  case 

tried,  358. 
RENTS,  action  to  recover,  and  profits  of  real  property  may  be  united  with 
action  to  recover  property,  54. 

to  be  paid  to  purchaser  under  execution,  236. 
REPEAL,  of  statutes  and  sections,  648,  666. 
REPLEVIN,  actions  in,  99-110. 

plaintiflf  may  claim  delivery  of  personal  property,  99. 

plaintiff  to  make  affidavit,  100. 

plaintiff  to  give  undertaking,  102. 

Sheriff  to  approve  undertaking,  102. 

how  papers  in,  served,  102. 

defendant  may  except  to  plaintiff's  sureties  on  replevin  bond,  103. 

sureties  to  justify,  103. 

how  sureties  to  justify,  105. 

attorney  to  require  Sheriff  to  take  property  in,  101. 

Sheriff  to  take  property  in,  101,  107,  108. 

if  property  be  concealed,  how  Sheriff  to  take  in,  loY. 

claim  of  property  by  third  persons,  109. 

Sheriff  to  file  proceedings,  110. 

Sheriff  may  demand  indemnity  bond,  109. 

judgment  in,  200. 

qualification  of  sureties  in,  106. 

Sheriff  to  keep  property  in,  108. 
REPORT,  of  referees,  where  cause  tried  by  them,  187, 

of  referees  in  partition  suit,  274,  277. 

of  referee  may  be  excepted  to,  187. 
RESPONDENT,  is  adverse  party  to  appellant,  335. 

to  file  amendments  to  statement  on  appeal,  338. 

failing  to  file  amendments  to  be  deemed  an  agreement  to  the  statement,  339. 

to  except  to  sureties  upon  appeal  bond  after  notice,  355. 
RESTITUTION,  writ  of,  in  forcible  entries,  etc.,  p.  592. 
RETURN,  of  summons,  how  made,  28, 

order  of  arrest  to  be  returned,  77. 

how  order  of  arrest  returned,  86. 

of  replevin  papers,  110. 

of  inventory  of  properly  attached  to  be  made  with  writ,  129. 

of  writ  of  attachment,  how  made,  141. 

of  writ  of  certiorari,  463. 

of  writ  of  mandate,  471. 

of  execution,  when  made,  212. 

See  JusTiCBs'  Coubts. 
REVIEW,  writ  of,  and  certiorari  the  same,  455. 

writ  of,  how  and  when  granted,  456. 
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REVIEW,  Continued, 

application  for  writ  of,  how  made,  457. 

to  whom  writ  of,  directed,  458. 

wril  of,  what  to  command,  459. 

where  stay  of  proceedings  not  asked,  what  writ  to  contain,  460. 

how  served,  461. 

how  far  to  extend  under  writ,  462. 

how  retnm  of  writ  of,  may  be  amended,  463. 

other  proceedings  under  writ  of,  464,  465. 

See  Certiorari. 
REVOCATION,  of  submission  to  arbitration,  when  and  how  made,  382. 

what  damages  to  be  recovered  where  arbitration  revoked,  389. 
RIGHTS,  one  action  for  the  enforcement  or  protection  of  private,  1 . 

Court  may  disregard  errors  and  defects  that  do  not  affect  substantial,  71. 
RULES,  of  Supreme  Court,  p.  611. 

SALARY,  of  officer  may  be  retained  by  Comptroller  to  pay  a  fine  in  certain 
cases,  479. 

Sec  Wages. 
SALE,  of  perishable  property  attached,  130. 

of  property  attached  to  satisfy  judgment,  132. 

on  execution  to  be  upon  notice,  221. 

made  without  notice  makes  Sheriff  liable,  222, 

on  execution,  how  made,  223. 

certificate  of,  to  be  given,  227. 

nature  of  certificate  of,  228. 

of  real  property  in  certain  cases  subject  to  redemption,  229. 

on  foreclosure  to  be  ordered,  246. 

on  foreclosure  to  cease  when  judgment  satisfied,  248. 

of  property  under  partition,  271. 

how  proceeds  of,  to  be  applied,  283,  285,  286. 

by  referee  to  be  made  at  auction,  287. 

may  be  on  credit,  288. 

terms  of,  should  be  made  known  at  time  of,  294. 

referee  not  to  be  interested  in,  295. 

to  be  reported  to  Court,  296. 

to  be  confirmed  by  the  Court,  297. 

of  vessels  under  execution,  328. 

notice  of,  how  g^ven,  331 . 

of  property  attached  may  be  made  by  order  of  Court  where  the  interest  of 
the  parties  will  be  subserved,  654. 
SAN  FRANCISCO,  Justices  of  the  Peace  in  the  townships  of,  may  issue  process 

to  any  part  of  city  and  county  of,  535. 
SATISFACTION,  of  judgment,  when  entered,  208, 

to  be  executed  by  judgment  creditor,  208. 

of  judgment  to  oe  given  by  attorney  any  time  within  one  year,  208.  ^ 

may  be  entered  by  order  of  Court,  208. 
SEAL,  to  be  attached  to  summons,  23. 

to  be  attached  to  writ  of  execution,  210. 

impression  of,  how  made,  454,  p.  323. 
SEAMEN,  how,  may  assert  claim  for  wages,  329,  330. 
SEARCHER  OF  RECORDS,  affidavit  of,  273. 
SECURITY  mav  bring  suit,  527. 

SEPARATE  PROPERTY,  of  married  women,  action  concerning  parties  to,  7. 
SESSIONS,  Courts  of,  organic  act,  p,  541. 

terms  of,  pp.  545,  551,  555,  560,  567. 
SET-OFF,  assignment  of  action  or  demand  not  to  prejudice,  M^     ^«? 

promissory  note  and  bill  of  exchange  not  subject  to,  where  assigned  before 
due,  5. 

definition  of,  47, 

verdict  on,  when  pleaded,  176. 
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SET-OFF,  Continued. 

judgment  to  be  given  for  excess  of,  over  plaintiflf's  demand,  199. 

See  J08TICES*  C0UKT8. 
SERVICE,  of  summons,  how  effected,  28. 

of  notices  and  papers,  how  efiected,  520. 

by  mail  of  papers,  etc.,  how  efiected,  521,  522. 

when  to  be  made  on  attorney,  523,  524. 
SHAM  answers  and  defenses  may  be  stricken  out,  50. 
SHARES,  of  stock  may  be  attached,  124,  125. 

how  attached,  125. 

to  be  attached  on  execution,  217. 
SHERIFF,  where,  and  for  what  cause,  may  be  sued,  19. 

shall  serve  summons,  28,  542. 

deputy,  may  serve  process,  28. 

required  to  arrest  defendant,  77. 

how  order  of  arrest  executed  by,  79. 

defendant  arrested  may  surrender  himself  to,  82. 

bail  may  surrender  defendant  to,  83. 

to  file  order  of  arrest  in  Court,  86. 

liable  if  defendant  escape,  95,  96. 

to  approve  nndertakin<^  in  replevin,  102. 

to  serve  affidavit,  notice  and  copy  of  undertaking  on  defendant  in  replevin, 
102. 

to  take  property  in  replevin,  101,  107,  108. 

to  be  responsible  for  property  in  replevin  till  sureties  justify,  105. 

may  break  inclosure  to  take  property,  107. 

to  keep  property  till  fees  are  paid,  108. 

to  file  replevin  papers  in  Court,  110. 

to  receive  indemnity  bond  in  replevin,  109. 

attachments  may  is«ue  to  Sheri^  of  different  counties,  123. 

how  to  execute  attachment,  125. 

to  serve  papers  on  debtors  of  defendants,  126. 

to  garnishee,  126. 

may  sell  perishable  property,  130. 

to  execute  attachment  without  delay,  125. 

to  take  inventory  of  property,  129. 

to  collect  debts  and  credits,  130. 

how  to  sell  property  attached,  130. 

jury  of,  in  attachment,  131. 

how  to  satisfy  judgment  in  attachment,  132. 

to  retain  his  fees  out  of  the  proceeds  of  sales,  133. 

to  redeliver  attached  property  to  defendant  when  judgment  paid,  133. 

when  to  deliver  property  attached  to  defendant,  135,  136. 

shall  return  writ  of  attachment,  137. 

to  summon  jury,  159. 

to  keep  jury  together,  166. 

to  levy  on  execution,  210. 

to  return  execution,  212. 
•       jury  of,  to  try  claims  to  property  in  execution,  218. 

how  to  execute  writ  of  execution,  220. 

shall  give  notice  of  sale  under  execution,  221 . 

penalty  against,  for  not  doing  it,  222. 

not  to  be  a  purchaser  at  execution  sale,  223. 

to  follow  directions  of  judgment  debtor  as  to  sale,  223. 

shall  give  receipt  for  debts  collected  belonging  to  judgment  debtor,  240. 

to  attach  steamers,  etc.,  323. 

to  sell  vessels,  etc.,  under  execution,  338. 

to  serve  subpoena,  405. 

to  serve  warrant  for  contempt,  484. 

to  receive  bail,  485. 

to  return  writ  and  undertaking,  486. 

how  to  keep  prisoner  confined,  492. 

judgment  on  indemnity  bond  to,  645. 
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SHERIFF,  Continued, 

to  sell  property  attached  on  order  of  Court,  654. 

See  Justices'  Courts. 
SIGNATURE,  to  include  mark,  647. 
SINGULAR  NUMBER  deemed  to  include  the  plural,  647. 
SLANDER,  actions  for,  or  libel,  62, 63. 

what  complaint  to  contain,  62. 

defendant  may  allege  the  truth  of  defamatory  matter  in  his  answer,  63. 

defendant  may  give  in  evidence  mitigating  circumstances  in,  63. 
SPANISH  LANGUAGE,  in  what  counties  summons  and  other  process  may  be 
in,  646. 

pleadings  in  certain  counties  may  be  in,  by  consent,  646. 
STATE,  where  action  tried  when  defendants  are  nonresidents  of  the,  20. 

service  of  summons  to  be  made  by  publication  on  nonresidents  of,  30,  544. 

how  pleadings  verified  when,  a  party,  55. 

defendant  departing  from,  with  intention  to  defraud  creditors,  may  be 
arrested,  73. 

attachments  may  be  issued  on  contracts  made  or  payable  in,  120,  551. 

how  affidavits  taken  in,  424. 

how  affidavits  taken  in  another,  425. 

how  affidavits  taken  in  a  foreign,  426. 

how  deposition  of  witness  taken  in,  428. 

cause  of  action  arising  in  another,  429. 

how  action  may  be  maintained  on,  532. 
STATEMENT,  on  motion  for  a  new  trial,  194. 

on  appeal,  what  to  contain,  and  on  whom  served,  and  when  to  be  nuide,  338. 

what  shall  be  deemed  a  waiver  of,  and  what  a  settlement  of,  339. 

when  settled  or  agreed  upon  to  be  filed  with  Clerk,  341. 

to  be  annexed  to  the  judgment  roll  or  order  appealed  from,  342. 

to  be  furnished  by  appellant  to  appellate  Court,  346. 

on  appeal  to  County  Court  on  questions  of  law,  366. 

in  case  of  contempt,  481. 

of  case  in  Justices'  Courts,  538. 

on  confession  of  judgment  to  be  sworn  to,  376. 
STATUTES,  private,  how  pleaded,  61. 

evidence  of,  of  other  States,  453. 

of  limitation,  when  cannot  be  pleaded,  371. 
STAY  OF  PROCEEDINGS,  may  be  granted  after  judgment,  197. 

may  be  granted  on  appeal,  349. 

undertaking  necessary  to,  309,  350,  351,  352,  353,  356. 

on  writ  of  review,  459. 

See  Justices'  Courts. 
STEAMERS,  actions  against,  and  other  vessels,  317-332. 

liable  for  service  on  board,  317. 

liable  for  supplies  furnished,  317. 

liable  for  materials  for  their  construction  or  repair,  317. 

liable  for  wharfage  and  anchorage,  317. 

liable  for  non-performance  or  mal-performance  of  contract,  317. 

liable  for  injuries  to  persons  or  property,  317. 

causes  of  action  against,  to  be  liens  upon,  317. 

actions  may  be  brought  directly  against,  318. 

complaint  to  designate,  319. 

on  whom  summons,  etc.,  served,  320. 

may  be  attached,  321. 

undertaking  on  attachment  against,  322. 

Sheriff  to  attach,  323. 

undertaking  to  release  attachment  against,  324. 

in  actions  against,  who  may  answer,  325. 

proceedings  against,  how  conducted,  326. 

when  attachment  against,  may  be  discharged,  327. 

may  be  sold  under  execution,  328. 

claim  against,  how  asserted,  329. 

claim  against,  how  contested,  330. 
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STEAMERS,  Continued, 

Sheriff  to  give  notice  of  sale  of,  331. 

appeal  from  judgment  against,  332. 
STOCK,  how  attached,  125. 
SUBMISSION,  of  controversy,  without  action,  377. 

to  arbitration,  380. 

See  Controversy  ;  Arbitration. 
SUBPOENA,  may  require  the  attendance  of  party  with  books,  documents,  etc.,  402. 

what  the  object  and  purpose  of,  403. 

how  to  be  served,  404. 

how  to  be  served  wlien  witness  is  concealed,  405. 

witness  to  obey,  407. 

disobedience  to,  punished  as  a  contempt,  409. 

obeying,  exonerates  from  arrest,  415. 

See  Justices'  Courts. 
SUBSCRIPTION,  of  pleadings,  to  be  by  party  or  his  attorney,  51. 
SUBSTITUTION,  Court  may  allow,  in  certain  cases,  16. 

of  real  party  defendant  allowed,  658. 
SUCCESSOR,  of  Justice  in  oflSce,  how  determined  in  certain  cases,  610. 
SUIT,  between  husband  and  wife,  395,  397. 

she  may  sue  alone,  when,  397. 

when  husband  and  wife  are  sued  togetlier  she  may  defend  in  her  own  right, 
398. 
SUMMONS,  to  issue  after  filing  complaint,  22. 

how  signed,  23. 

to  whom  directed,  23. 

to  issue  under  seal,  23. 

what  to  require  and  what  to  contain,  24. 

to  state  relief  demanded,  26. 

what  notice  shall  contain,  26. 

how  to  be  indorsed,  24. 

how  waived,  22. 

summons  how  served,  29. 

service  of,  by  publication,  when,  30. 

return  of  service  of,  28. 

when  publication  of,  ordered,  31. 

copy  of,  when  to  be  deposited  in  post-ofiBco,  31. 

by  whom,  served,  28. 

order  of  arrest  may  accompany,  77. 

when  issued  in  replevin,  99. 

order  of  injunction  may  accompany,  113. 

in  attachment,  141. 

in  partition  suit,  268. 

in  action  against  steamers,  etc.,  320. 

may  require  joint  debtors  to  show  cause  why  they  will  not  be  bound  by 
judgment,  368. 

to  describe  judgment,  369. 

to  be  accompanied  by  affidavit,  370. 

defendant  to  answer,  371. 

aft<)r  service  of,  commission  may  issue,  428-432. 

when,  may  be  in  Spanish,  646. 

may  issue  against  copartners  under  firm  name,  656. 

See  Justices'  Courts;  Recorders'  Courts. 
SUNDAY  to  be  excluded  when  last  day,  530. 
SUPPLEMENTARY  PROCEEDINGS  against  the  judgment  debtor,  23S-245. 

See  Justices'  Courts  ;  Execution. 
SUPREME  COURT,  act  organizing,  p.  542. 

Judges  and  terms  of,  p.  542. 

jurisdiction  of,  p.  544. 

may  review  any  intermediate  order  on  appeal,  344. 

may  reverse  or  modify  judgment  or  remand  cause,  345^ 

how  appeals  brought  to  a  hearing  in,  357. 

appeals  to«  from  District  Courts^  347-^58. 
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SUPREME  COURT,  ConHnued. 

appeals  to,  from  County  Courts,  349-^62. 

Judge  of,  may  order  pnsoner  to  be  examined  as  witness,  412.  ^ 

Cle&  of,  to  send  down  retnittitur,  358. 

appeal  to,  from  judgment,  465. 

decisions  of,  to  be  in  writing,  657. 

may  make  rules,  643. 

rules  of,  p.  611. 
SUPREME  COURT  CLERK,  to  copy  points  and  authorities  of  parties  appeal- 
ing, 357. 

to  certify  judgment  on  appeal  and  send  remittitur ,  358. 
SURETIES,  on  same  or  separate  instrument,  may  all  be  joined  in  one  action,  75. 

on  arrest,  affidavit  of,  76. 

may  be  given  and  defendant  be  discharged  from  arrest,  81 . 

may  surrender  defendant,  82. 

may  arrest  or  cause  defendant  to  be  arrested,  83. 

justification  of,  on  release  of  defendant  from  arrest,  87. 

qualification  of,  on  arrest,  88. 

may  be  examined  as  to  property,  89. 

to  execute  replevin  undertaking,  102. 

must  justify,  103. 

on  undertaking  to  release  property  replevied,  105. 

qualifications  of,  106. 

qualifications  of,  on  indemnify  bond  to  Sheriff,  109. 

to  undertaking  attachment,  122. 

defendant  to  give  undertaking  with  two,  in  order  to  release  attachment,  123. 

on  release  of  attachment  may  be  sued,  134. 

qualifications  of,  137. 

justification  of,  137. 

in  attachment  against  steamers,  322. 

in  attachment  on  release  of,  323. 

on  undertaking  on  appeal,  348-350,  352,  355,  356. 

on  release  bond  for  contempt,  485. 

on  undertaking  for  costs,  512. 

qualifications  of,  513. 

may  compel  party  for  whom  they  are  bound  to  pay  debt,  527. 

justification  of,  in  all  cases,  650. 

on  writ  of  error,  (Supreme  Court  Rules,  Ko.  27)  p.  615. 

See  Justices'  Courts. 
SURGEON,  not  to  be  a  witness  in  certain  cases,  398. 
SURPLUS  MONEY  on  foreclosure  to  be  paid  to  defendant,  247. 
SURPRISE,  Court  may  relieve  a  party  from  a  judgment  taken  llirough,  68. 

which  ordinary  prudence  could  not  guard  against,  ground  for  a  new  trial,  1 93. 

See  Justices'  Courts. 
SURVEY,  Court  may  allow,  where  claims  to  property  are  conflicting,  258,  259. 

of  land  in  partition  may  be  made,  276. 


TAX,  COURT,  to  be  applied  to  pay  salary  of  Judge,  509. 
TENANTS,  joint,  in  common,  etc.,  mav  bring  action  for  partition,  264. 

for  less  than  ten  years  not  to  be  atfectcd  by  partition,  280. 

whose  estate  has  l)cen  sold  to  receive  compensation,  290. 

unknown,  to  be  protected  by  Court,  292. 

Sec  Property,  Real;  Partition  of  Real  Property. 
TENDER,  of  money  on  redemption,  233. 

of  money  before  suit  brought,  506. 

See  Justices'  Courts. 
TESTIMONY,  may  be  taken  down  by  Clerk,  663. 

of  witness  to  be  taken  on  postponement  if  required,  664. 

when  taken  to  be  evidence  subject  to  objection,  664. 

of  a  witness  may  be  taken  by  deposition,  when,  428. 

how  taken  by  deposition,  429-431. 


664  INDEX. 


[TBK  yCMBK&i 


TESTIMONY,  Continued. 

of  witness  out  of  the  State  when  may  be  taken,  432. 

commission  to  issue  to  take,  433. 

how  commission  executed,  434-436. 

of  a  witness  may  be  perpetuated,  437.  1 

proceedings  to  perpetuate,  437-442.  ■ 

See  Witness. 
THINGS  IN  ACTION,  assignor  of,  in  cenain  cases  not  to  be  a  witness  for 
assignee,  4. 

action  by  assignee  of,  not  to  prejudice  existing  set-off,  5. 
THIRD  PERSONS,  claim  of,  in  replevin,  109. 

claim  of,  in  attachment,  131. 

claim  of,  on  execution,  218. 

See  Justices'  Courts. 
TIME,  in  which  defendant  may  answer,  25. 

answer  may  be  made  by  order  of  Court  after,  limited  by  act,  68. 

to  file  statement  on  motion  for  a  new  trial,  195. 

in  which  an  appeal  may  be  taken,  336. 

to  file  statement  on  appeal,  338. 

to  file  an  undertaking  on  appeal,  348. 

may  be  enlarged  for  preparing  statement  on  appeal,  340. 

to  except  to  sureties  on  appeal  undertaking,  355. 

within  which  to  notify  party's  intention  to  be  a  witness,  etc.,  422. 

of  notice  for  deposition,  429. 

of  application  tor  mandamus^  471. 

for  arbitration  to  be  fixed,  383. 

of  service  by  mail,  522. 

computation  of,  in  this  act,  530. 
TOOLS  exempt  from  execution,  219. 
TOWNSHIP,  in  which,  defendant  to  he  held  to  answer,  535. 

See  Justices'  Courts. 
TRANSCRIPT,  of  judgment  filed  in  other  county  to  be  a  lien,  207. 

filing  of,  in  Supreme  Court,  (Rule  2)  p.  611. 
TRANSFER,  of  place  of  trial,  when  made,  21. 

See  Justices'  Courts. 
TREASURER,  may  retain  salary  of  officers  in  certain  cases,  479. 
TRESPASS,  actions  for,  251. 
TREES,  trespass  in  cutting,  251. 
TRIAL,  of  actions  where,  18-21. 

of  issue  of  facts  not  in  pleadings,  3. 

when  juror  sick  how,  to  proceed,  164. 

of  action  upon  disagreement  of  jury,  169. 

by  jury  may  be  waived,  when  exceptions  at,  188-191. 

or  issue  on  mandamus^  472. 

See  New  Trial  ;  Place  of  Trial  ;  Exceptions. 
TRUSTEE,  of  an  express  trust,  who  is,  6. 

may  sue  by  himself,  6. 

claims  against,  may  be  joined,  64. 

Court  may  order  money  held  by,  to  be  deposited  in  Court,  142. 

appeal  undertaking,  in  action  by,  353. 

when,  to  pay  costs,  507. 

XJ 

UNDERTAKING,  effect  of,  on  arrest,  76. 
justification  of  sureties  on,  76. 
shall  be  filed  with  the  Clerk  of  the  Court,  761 
on  discharge  from  arrest,  81. 
disposition  of,  on  arrest,  86. 
deposit  to  be  returned  on  filing  an,  93. 
on  claim  and  delivery  of  personal  property,  102. 
defendant  may  claim  re-delivery  of  property  on  filing,  104. 
sureties  on,  to  justify,  105. 
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UNDERTAKING,  Continued. 

qualifications  of  sureties  on,  106. 

of  indemnity  in  replevin  to  a  Sheriff,  109. 

on  attachment,  effect  of,  122. 

to  release  attachment,  123,  137. 

mav  be  prosecuted,  134. 

of  indemnity  on  execution  to  a  Sheriff,  218. 
•  on  injunction,  effect  of,  115. 

on  release  of  judjjmeiit  debtor,  239. 

on  attaclmient  of  steamers,  etc.,  322. 

on  release  of  attachment  of  steamers,  etc.,  323. 

on  appeal  to  Supremo  Court,  348,  356,  360. 

on  appeal  from  judj^rment  ordering  delivery  of  personal  property,  352. 

may  be  in  one  or  several  instruments,  354. 

to  stay  proceedings,  how  it  must  be,  349. 

to  stay  proceedings  when  judgment  is  for  delivery  or  assignment,  350. 

to  stay  proceedings  when  judgment  directs  execution  of  a  conveyance,  351. 

on  ap])eal  from Ju<lgmcnt  ordering  delivery  of  pereonal  property,  352. 

what  shall  be  effect  of,  355. 

on  appeal  from  County  Court,  360. 

on  discharge  from  arrest  for  contempt,  485. 

for  cost,  by  non-resident,  512. 

See  Justices'  Courts 
UNLIQUIDATED  DEMAND,  witness  on  assignniient  of,  4. 

action  by  assignee  of,  4. 
UNKNOWN,  when  defendant's  name  is,  69,  540. 

when  persons  interested  in  real  property  are,  265. 

proceeds  of  sale  of  property  belonging  to,  300. 
USUKFATION,  of  office  or  franchise,  310-316. 

See  Office. 


VACATION,  Courts  may  issue  writs  of  certiorari  and  mandate  in,  653. 

VARIANCE,  between  the  allegations  and  the  proofs  to  be  disregarded,  579. 

VENIRE.    See  Jurors  ;  Jury. 

VENUE.    See  Place  of  Trial;  Justices'  Courts. 

VERDICT,  what  may  be  done  in  case  of  sickness  of  juror  before,  164. 

conduct  of  jury  before  reading,  166. 

jury  may  bring  in  sealed,  170. 

when  jury  have  agreed  upon,  171. 

may  be  corrected,  172. 

shall  bo  read  to  jury,  173. 

shall  be  recorded,  173. 

may  be  either  general  or  special,  174. 

what  is  a  general  or  special,  174,  175. 

general,  shall  control  special,  175. 

to  establish  amount,  176. 

to  find  value  of  property  and  damages,  177. 

what  to  l)e  when  plaintiff's  right  to  real  property  is  terminated,  256. 

against  joint  debtors  to  be  for  surplus,  373. 
VERIFICATION,  of  pleadings,  when  and  how  made,  51,  55. 

of  answer  may  be  omitted,  when,  52. 

form  of,  or  substance  of,  55. 

form  of,  on  injunction,  113. 

complaint  against  steamer  to  be  verified,  319. 

of  statement  on  confession  of  judgment,  375. 

of  memorandum  of  costs.  510. 
VESSELS.     See  Steamers,  317-332. 
VIOLATION,  of  ordinance,  suits  for,  639. 
VOLUNTARY  APPEARANCE,  gives  Court  jurisdiction,  35. 

is  equivalent  to  personal  service,  35. 
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WAGES,  when  not  to  be  applied  to  the  satisfaction  of  jndgment,  243. 

of  mariners  and  seamen,  to  attach  for,  329. 
WAIVER,  of  summons,  what  is,  22. 
WARD.     See  Infant  ;  Guardian. 
WARRANT,  ma^  issue  aji^iust  disobeying  witness,  411. 

may  issae  K>r  a  contempt,  482. 

how  executed,  484. 
WASTE,  actions  for,  249-253. 

to  prevent,  after  sale  on  execution,  235. 

to  prevent,  on  appeal,  352. 
WIFE.     See  Married  Women  ;  Suit,  7. 
WITHHOLDING.    See  Detainer,  64,  253. 
WITNESS,  when  assignor  shall  not  be,  4. 

when  assignor  may  be,  422. 

on  assicrnment  of  thing  in  action,  etc.,  4. 

convenience  of,  ground  for  changing  place  of  trial,  21. 

may  be  examined  on  challenge  to  jurors,  163. 

may  be  examined  on  challenge  to  referees,  186. 

in  proceedings  supplementary  to  execution,  242. 

may  be  examined  on  arbitration,  383. 

before  Sheriff's  jury  on  claim  of  third  persons  to  property  levied  on  in  exe- 
cution, 218. 

in  general,  who  may  be,  391-454. 

all  persons  with  certain  exceptions  may  be,  391. 

who  shall  not  be,  382,  394. 

wliat  interest  renders  a  person  incompetent  to  be,  393. 

adverse  party  may  be,  394. 

husband  not  to  be,  for  or  against  wife,  395.  * 

wife  not  to  be,  for  or  against  husband,  395. 

when  attorney  and  counselor  cannot  be,  396. 

when  clergyman  or  priest  shall  not  be,  397. 

when  licensed  physician  or  surgeon  shall  not  be,  398. 

when  public  officer  shall  not  be,  399. 

Judge  or  juror  may  be,  400. 

not  understanding  English  may  be  examined  by  interpreter,  401. 

manner  of  compelling  attendance  of,  and  their  rights  and  duties,  402-416. 

subpoQua  may  require  books,  etc.,  to  be  brought  by,  402. 

cannot  be  compelled  to  attend  out  of  his  county  more  than  thir^  miles,  40S. 

what  subpoena  to  require  of,  403. 

how  subpoena  served  on,  404. 

how  subpoena  served  on,  concealed,  405. 

duty  of,  to  obey  subpoena,  407. 

to  answer  legal  and  pertinent  questions,  408. 

may  be  required  to  answer  as  to  previous  conviction,  408. 

disobedience  of,  to  subpoena,  409. 

how  disobedience  of,  punished,  410. 

liable  for  damages,  410. 

failure  of,  to  attend,  Court  may  issue  warrant,  411. 

in  jail  or  prison  may  be  examined  by  deposition,  412. 

may  be  produced  in  certain  chsea^  414. 

to  be  exonerated  from  arrest,  415. 

liability  of  officer  arresting,  416. 
examination  of  parties  to  an  action,  417-42.3. 

to  obtain  a  discovery,  allowed,  417. 

party  to  action  may  examined  as  a,  at  instance  of  adverse  party,  418. 

testimony  of,  adverse  party  may  be  rebutted,  419. 

if  adverse  party  refuse  to  testify  as,  his  pleadings  may  be  stricken  out,  420. 

party  in  his  own  behalf  may  rebut,  421. 

party  in  interest  may  be  examined  as,  422. 

party  to  action  may  be,  422 

notice  to  be  given  that  parties  will  be,  422. 
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WITNESS,  Continued. 

when  copartner  mav  be,  423. 
testimony  by  deposition  in  this  State,  428-431. 
when  testimony  of,  may  be  taken  by  deposition,  428. 

Eroceedings  to  have  deposition  of,  taken,  429. 
ow  deposition  of,  to  be  taken,  430. 

depositions  of,  to  bo  read  after  death  of,  430. 

deposition  of,  once  taken  can  always  be  read,  431. 
testimony  of,  out  of  the  State,  432-436. 

when  deposition  of,  may  be  taken,  432.  ^ 

testimony  of,  to  be  taken  upon  commission,  433. 

deposition  of,  how  taken,  434. 

examined  upon  commission  to  be  sworn,  etc.,  438. 

deposition  of,  to  be  sealed  and  returned,  438. 
proceedings  to  perpetuate  testimony  oJ\  437-442. 

testimony  of,  may  be  perpetuated,  437. 

how  application  made,  438. 

how  deposition  taken,  439. 

examination  of,  how  conducted,  440, 

deposition  of,  taken  under  this  chapter  when  to  be  read,  442. 

how  sworn,  443-445. 

iPorm  of  oath  to  be  administered  to,  445. 

mav  be  examined  on  postponement  of  trial,  664. 

See  Justices'  Courts. 
WOMAN,  how  to  sue  and  be  sued,  7. 

married,  when  may  sue  alone,  7. 
WOOD,  trespass  in  cutting,  251. 
WRIT,  of  execution.    See  Execution. 

of  attachment.    See  Attachment. 

of  certiorari.     See  Cbrtiorabi  and  Revibw, 

of  arrest.    See  Mandate. 
WRITINGS,  miscellaneous  provisions  as  to  records  and,  446-454. 

cases  in  which  secondary  evidence  of  the  contents  of,  may  be  given,  447. 

party  to  explain  alteration  in,  448. 

See  Records. 
WRONGS,  but  one  action  for  the  redress  or  prevention  of  private,  I. 


ERRATA. 


Page  1— line  fljret  of  Ko.  2,  Ibr  '*  eonstraoting"  read  "  construing." 

Page  36~llne  third  of  No.  2,  for  **  Id."  road  '*  16  Cal.  418." 

Page  87— line  sixth  of  No.  8,  for  "  denied  "  read  '<  dosiied." 

Pag©  61— line  third  of  No.  21,  for  "isolated  "  read  •<  violated." 

Page  68— Line  first  of  No.  39,  for  <'  secured  "  read  "  received." 

Page  66— the  doctrine  stated  under  No.  66,  is  overruled.    See  No.  06. 

Page  188— line  first  of  No.  8,  for  "  not "  read  «  only." 

Page  171— line  second  fVom  the  top,  for  *<  reasonable "  read  "  recoverable;"  and  see  8  Cal. 
210  and  18  Cal.  688. 

Page  261— line  fourth  of  No.  16,  for  '<  recorded  "  read  "  regarded." 

Page  262— No.  86,  for  "  Id."  read  <'  Loucks  v.  Edmondson,  18  Cal.  208;"  and  as  to  *'  State- 
ment," see  Sec.  888  and  notes  thereunder. 

Page  279— Une  first  of  No.  4,  for  "  1800  "  read  "  1850." 

Page  826— No.  88,  for  No.  "  188  "  read  No.  "  141." 

To  Sections  Nos.  83, 228. 284,  add  "  J.  V," 
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